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ADVERTISEMENT.

 After 50 "much» has been said and ’wrz'tcen on the
subject of this treatise, it migkt seem superfluous to
discuss it any fart/zer.—T/ze title page however will
shew, that tkzs pamphlet has somewhat qf’ a larger

scope, and as others iuwe collected precedents, @t has

been tke effort of the writer qf these pages to endea- |

vour to reduce them wztlzzn some system to form"_
. them, on legal grouuds, indo e kind of theory, which
nght comprehend their general reason, and, by
analogy with more known prmczples, e.rplam and :

determme their rules, exceptwns, and consequences.

. N.B. Someverbal and hteral inaceuracies mll be found i in these
pages, for Whlch the writer ‘has to request a more {han common

she}re of mdulgenc‘e from the reader..

e ,-" o ———

A, MACPHER!ON, Pnntar, Rmseli Caurt,
o Cavent Garden.
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: THE

' LAW OF PRIVILEGE, &c.

'EVERY scheme of Government becomes-more :

complicate 111 propmtlon as. 1t proposes more

numerous ends. In an. mﬁmte number of these'»

. ends, and of the different means thch are .ne-

cessa1y to produce them—some of them bem«r
natural results of direct powers, others being at- .

taunble only thlouoh a long and complex mtexu \

mixture of - forces, sometlmes collateral ——some-u

times obhque, and sometlmes even, in palt

" contradictor ;—in such a system of mach1ne15,

the comple\}ty of the motion can. only be ef-

,fected by the number of the movements and'

Whatew er smlphclty there may be in the result

there can be none in the opelatlon.

A byestander, observing such an engine at

; WOlk, must not consule; 1t an objection either

| to hls own understandm or to the excellence of"
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2 THE LAW OF PRIVILEGE, &C.

the machme, that, whilst he sees the results, he

cannot follow “them dn'ectly to thelr efficiént

movements; and that in politics, as in other

sciences,

Rationem artis intelligunt doctt; tndocle
sentzunt voluptatem.

It is this comp]ex1ty of constltutlon, and even

\of the partlcular laws under it, which in fact
' dlstmgmshes a ﬁee foun of Govelnment fiom a

.acheme of despotlsm. In desp0t1sm the ‘ends

are 51mple, and the machmery direct. ‘Thewill

"of ‘the’ SOVGIEI"‘H is at once “the end ‘and the -
me‘ms._ It there be’ any dlﬁiculty-—-—lf the knot
“do not. yleld to the first attempt to untie it, the
“gword i 18 ‘at hand to sever it. Despotlsm takes 2
':shor cut to all its :mmof as well as fo all its
'}mam ob.]ects. The character of the Prince, de-
! scendzno‘ to every subm dinate maglstrate lender

;»r'ev ery magistrate alike a ‘despot ; and if the law,

- the mse, confound hlm, he. termmates his

r¢:?e‘rpiex1’ty by reducmg 1t within his will,

) ina popular Government things are necessa-,
rﬂy dlﬁ’erent The - ﬁrst scheme of such a Go-
"vernment bemg peihaps accommodated to an

"'early staie ‘of snmety, When property is sunple,

e < e e
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and civil relations are few,1s necessarily naked and -
narxow——mo‘stly %ufﬁment to lestl ain from hablts
w]nch had been contracted in the commumty of
savage nature; to keep the robbel from the un-,
defended house, and the tresp’tsser ﬁom the e‘(posnd

field, to sanctify the hmlt and to for tify the dwell- ,'

“ing.—DBut with a people accurate m 1he11 know ,

ledge, and mature 111 their enjoyment of ﬁ eedom, .
with whom a love of Tiber ty is but-a conscious-
ness of thelr own strenoth and value; and who,,
in submitting to govemment ublmt only to.
then own manifest reason ; “with such a people,
the spirit which Grst framed the Government
follows it up in its progle‘;s thro u0h the road of
time, and l{eeps it within the track and the
course which they first assigned it: with such a.
people, theiefm e, the Gover qment takes the:
form of successive times and manners, 1mp10ve§
with the progress of reasom, and the march of
cnlhmtlon ; and by ad’tptmfr itself. to the wants,
the habits, and the expediency of the- people,
uihm’ztely identifies itself with the humdn mmd
an& becomes exacth what our nature requn'es.
In such a Coverimeént complem’ry 18 natmal and
: neeeasayy —P ellmp:, ‘there is mot one rule, not

one pr mcxple which has not-been ‘twisted and’
A2




4 TIE LAW OF PRIVILEGE, &c.

bent info all possible shapes, in order to fall in
with some other rule or principle.-——Public force,
the necessa,ry power of the state, the civil liberty
of the individual, the permanency of rule, and.
the shlftmg forms and circumstances of tlnngs,

the 1nﬂex1b111ty of law, and the dlscreuon of
the Judve,——the necessaly latitude of equity, and
the mme necessalv constancy of law; all these
tlnngs are not ‘to be obtained and conciliated

w1thout mnumerable mutuﬂ sacrifices, without

somethmw paled from one to avoid the fuctlon_ _

by the ‘concurrent line of motion of the othel,

' Wlthout much appalent confusmn, and some real

,countel actlon.

Nothmg, thelefore, can in fact be m01e com-
plex than our own popular system of Government,

because nothing has so O'reat a vauety of ends,

f and sO many necessary llmltb to its means; be- -

eause the passmns of men have been consulted
as well as then‘ Wants, and their humours as. well

as thelr nassmns.

They have a very. narrow conceptlon of our
constitutional hbelty, who, takmg the lowlcal

notion of the term, should define it to COVIIS‘ISt' in

THE LAW OF PRIVILEGE, &ec. 5

this or that general exercise of the powers of the -

body or the faculties of the mind,—in the secure

en.]ovment of the rights of our persons, and of

the fxults of our labour..

" The hbel ty of an Enghshman 1s no‘(: ’the cha- ;

racter the quahty———but the element ‘the! prm-
clple,--—-at once the constltuent matter‘ and the

ammatmg and mformmO‘ splrlt of the Constitu~

thIl,—-1t mixes itself with ev ery thmg, lt forms

the life and soul of every thm and ever y thmg

is hateful to him, and h1s n‘mtuxe averts from it,:

whlch wants its salt and 1ehsh — It is the alr;

whlch he breathes he cannot hve in its voxd

A fmewner, unaccustomed to our feehngs, 1s;
frequently heard to express his astomshment at’
 those murmurs of 1mpalred liberty, those. dxscon-
‘tents and: alledoed opp1e331ons which lxberty, and

which opp1essmns, are totally invisible and unm-A

tellwlble to hlm.v he sees. nelther llberty nor

the natural capacity of it in the thm« and cu'-

cum:tances before him; but 1he Envhshman is

r 1ght and the forewner is wwng There is scarcely‘_

any thmg about an Enohshman into which liberty

should not m some deoree enter; itis as necessary,
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~ and possible, in adjunct as in quality, in;act as: i ~ the same now as intheage of Jolin.—Like the systém

¥ . I @SSEICe. . . e o e e : ) of nature or he system ofreason, the Constltutlon

: : (is as young now as in the 3 years ‘which first succeeded
i , Thw ﬁr.,i declaratory act of the body 'md fom-'l of } it it has the authorlty of age without the decay—-
. " the English Consututlon, some of the pnnuples ' crxvmg up to every age the exu'vze,’ whuh belonged o
': bemg ex‘peessly stated and others necessar ly e | 1tself and borxowmg from evely successxve age what

/ s, was M O‘na CIZ[Z7 z‘a. .
phed in: thelrdeclareduolanon g Was necessar} ‘to 1ender lt arnlogous to tizat aae

1t has marched hke the sun in the- heavens hand in

o1
: ) v m med : ,
3 it COI‘)taIﬂo all those etem llmnts, and vell arsst hand wuh tlme, ancl is as new, as. 1easonable, as

: outhnes and boundarles,—-that COIBP'ISS o{' nght m i | much and as pecuharly a th1 acreature of thts

| the subject, and that limit of power in the Ma - k century,as 1t was new, re asonable,——a Smfable bemg
trate, whlch ﬁlled up bv tbe w1sdom of after aoese.‘.

and creature of the century wh1ch preceded it, or

the tlmes
ava1lmo themselves of the cix cumstances of of ﬁv R hun dx o cl centun es aao. |

¥ —sometimes amended in its mode, sometlmes en-— P ' SRS . cre e

¢ larcred»m its posmve or remedial provisions, but k) I Mégna 'C"/z'(z:—r"ffiE thc'r:eforestill EKists,"ahd‘iff ev‘e%y
"‘ never dlmmxshed n its. quantum of?’substantial ‘ I questxon of constltutlonal 1’10ht or pr 1v11et>‘e, must
: lkbelt}’» composes at present. what. may be termed" . Ustill be” tne rule “and* measure” ol our- Judwment' r
',? ' the ma.]or part of. thé Constitution.of: England an. ! When we sqy l!laovza C]zarta, Ve take it nbt as ‘the
i ~inheritance from our ancest01s, bt thch every age; , smgle‘ charter of J ohn', bt as’ the‘body; composed ’
| has kept toacther an\l added something of its own; ;'7as‘ w"ell"of that';chéii'tel’;";as of’ ""'all" t‘he“'sth’t‘uvtes’“whi‘ch

It would be the basest tr ason to ourselves to,

[ f : f d “dre all s6 analoorous to lt ‘as reasonably to be con-
e uthorlt o tus unda-
| ”'l admit. that the reason and a | RE | tl " sideied only oz riiNe—a Taw, #nd 'its authotitative
L w ould be become obso ete, or ost m ,e_ R R L T U N T I ST T
] 1,{} mental law ¢ e " comments and €xplanations, its collateral’and di-
i hwh 'umqmty in, wh1ch 1t ouomated wthh a d1 fe-

d i 'Téét"eh‘fofceihe'rits. This'body forms’ the" cons'utu-
: 'md a chanoe in mode 1t 1ema1ns in
rence o form. tional statute law of the realm, in the sitié min-
suostance, and the1ef01c in reason. and 'mthorlty, «
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8  THE LAW OF PRIVILEGE, &c,

ner as the body of usages, customs and maxims

~form the common law, interpreted, and made uni-

form, by the decisions of vc’o'urtsf of justice.

Here the natural cou1se of our argument mlght |

" seem to rendet it necessaly to lntroduce the gene-

ral learning upon this statute, as likewise to enter

~on the readmg of those other statutes, which relate

‘to the xmprtsonment «of the subject without due

process of law, and more particularly such as re-
spect the learning of the old and modern writ of
Haleas Corpus, the Petltlon of Right, the Bill of

‘Rights, and concerning the tllal of hf'e, hbelty,
and property, otherwise than according to the :
_known law of the Jand. These and many others of

the same kind are commonly discussed in an in-

.qnii'y»Ainto those liberties and rights which the’
people of England claim under ‘the magistrate ;

' B bnt the deductions from hence are so simple, the

rvuments so obvmus and the truth, as. well as

the umversal efﬁcacy of these laws, S0 wenerally'~

acknowledwed that it is useless to launch lnto ,

waters, every part of whlch has been s0 admlrably

sounded and fathomed It wxll be more to the ‘

.purpose to come at -once to the pmnt of the

subject.

PR AT
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Suffice it to observe, that, with respect to the

general tenor- of these statutes, their immediate ‘

end was to bring the rights' of persons and of pro-

perty. within the pale of positive law; to ascertain .

“ind fix-the rule of civil and criminal justice, and

thereby to rescue life, hbelty, and property, from
the _dlscretton_ of the judge, or power wherever

lodged, and to deposit it under the protection of a

law, which, as constant, could not follow the hu- '

mours of men, and being defined in its jurisdic-

tion, m its for m. of trial, and, 11m1t of punlshment—u

standing on hxgh and bemg legible to all, , cguld
not be a snare. to the weak, nor an mstrument of .

tyranny to the strong ; could not give a legal li-

cence to despotism, and, unde1 ‘the. mmes ~and

forms_ of hberty, exelclse the most 1ntolerable,

“because the most unjust and . 111emedtable op-

pressmsn,q .

It was known, because 1t wWas experlenced even

in that age, that no despotlsm was 50 galhncr S0

easy, and 50 frequent as that which was CXCFCISGCIV

under the cove1 and pretext of a law, which, being

concelved m wenelal terms, and havmg no precxse‘

boundaxy, could be extended by moemous analo-
gxes into evexy thm and Wthh ‘in fact, was

c

AR
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10 THE LAW OF PRIVILEGE, &c.

‘merely the reason of those who were appointed to

administer'it.” The actual violence of tyrants, their

dispensation with all law, and putting aside every

thing at their own wills, were very rare occur-

rences ; and where they did hdppen, they extended
only to those immevdi‘ately under their own"v‘e‘ye,
or within their influence. ‘Naboth might lose his
vineyard, but the vest of Israel kept their lives and
Such irregularities, moreover, con-
tinued only during the life of the tyrant; when the

law existing, though suspended, every thino'"re‘-

~turned to its proper state :—but it was otherwise

when the law became corrupted on prmcxple and
system. It was then made to betray itself; and
the principle of corruption, like an original sin

and taint, descended with it from generation to

“generation, till it either wholly destroyed the law,

or, from theleffecf of habit, corrupted the taste and
jud’g‘mven't of the people to itself, leading them to
éonsidcr that the evil was as necessary as the law,
and that the one could not be had without the other.

A pbwer »alledoed by ce1t‘un erters to
i?esemble'thi.s in its klnd 1s now clfumed
by the I:{ouse of Commons under the name

of - Prnlleoe -—-'1he ob]cct therefm ‘of the

THE LAW OF PRIVILEGE, &c. . =~ 11

present argument is to consider what is the legal
and constitutional compass of privilege, and
whether it can include within it the wide dis-

cretionary power now claimed.

_Noﬂﬁng is morgz genel'ally and . deservedly'

unpopular than any thing which can derogate

from the respect which the people owe to the

‘House of Commons. —The House of Commons,

in thelr origin, in their trust, and in their end,

belong immediately to the peopie. T ke Clovsn

cansupport itself. Power amongstafree people re-

quiressuch an independentstrengthinthe Crowa, .

—It‘ has noﬂxin@ to lock to from sympathy —The

House of Lmds 1s likewise suﬁ cient for itse}f————it

can stfmd uponits own 1egs,:md is plonped by the

- strong buttress of the 111; one behind it.—1t is not

so with the Commons: that strength which 18
necessary. to suppmt the mo othm bran ches

against the peo},ie w ould he too much for_ the

thlrd bramch —Our Comht" tion, ihmefoxe W hmh :

vndelstanu% and follows inthe line of our nature,

whilst it vefuses the Covmnons any poa;tlv
power, IOOks to, su?)plv it from the strength
deumu from ommon, from popular sy mpaths,
ap& mnwm_ai nff.tme

’ This ng}gg‘xxlalltj o_f
¢ 2

S
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12 THE LAW OF PRIVILEGE, &c.
nature,—this mutually felt and understood com-
~‘1n1"1nity of interest and affection, constitute the
best strengthi of the popular branch of the legis-
lature, and enable it to keep that comm'mdihg

station which the ‘Constitution has 0fwen it.—

They are neither friends to the people or the

House of Commons who would break or even

relax this bond of fellowship.—There will be a
"speedy end to the Constitution, either when the
* people, becoming traitors themselves, shall with-
draw from the support of that phalanx which
‘they have pushed forward to meet the first onset
of power—or when the Commons, trusting to

their single strength, shall leave the people be-

hind them, and attempt to fight the battle

“alone.—In the one case they are a point without

a body, in the other a body without a point.

" ‘But this very strength of the Commons renders

THE LA.W OF PRIVILEGE, &e. 13

men, carries its own romedy with it. -—The most
dangerous tyr anny is that excess of 1egal power
which is termed jasur pation : ﬂ’ll&» 1s a_cpuuptmn
in principle—the principle of action ; the judg-
ment, and the conscience, are corrupted both in
those ifvh‘o act, and those who suffer under this
imagined extent of right;—the one, deeming
himself justified in the right, acts without con-
troul; and thie other suffers as if under a legal
necessity or moral obligation, with patieiice, or, .
at best, with an inaetive discontent.—Such was
the state of things to which Clarendon alludes

in the following passage:

Yt is not to be believed how many sober well
minded men, who were real lovers of the peace of
the kingdom, and had a full submission and rever-
ence to the known laws, were imposed upon, and t

had their understandings confounded, and so their

it mecessary to regard them with greater vigi- wills perverted by the mere mention of PRIVILEGE

N
TS ERSE

lance.—Bodies, as well as individuals, are apt to of Parliament, which instead of the plain and intel-

abuse power, and no power is so naiurally abus- ligible notion of it, was by the dexterity of those t

“ed, or becomes so dangerous in its abuse, as that - Boutefeus, and their under agents of the law, added

e e e 3

which approaches to the character of a demo- to the supreme sottishness of the people, rendered

cracy. - Absolute tyranny is rare, and in its vio- such a mystery as could only be explained by them-

e T
P

lence, by appealing forcibly to the passions of ‘selves, and extended as far as they found necessary |

i e T e
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14 THE LAW OF PRIVILEGE, &c.

for their occasions, and was to be acknowkdwed a
good reason for every thnm for wlnch no other
reason could be given.”

o

“This 'qilestion" carries us farther than to the

point for which we lapplied it.—It proves that there

has'been a pericd in our history, in. which the Com-.

mons, under a forced interpretation of their consti-
tutional power, have wilfully or ‘erroneonsly assu-
med it in an extent which overturned all the insti-
tutions in the country, and’ swallowed up in 1tself

,the other co- eqml and co-ordmate powers,

Now thé origin of this usurpation being in wrong
conceptio'ns as to their legal power, the best se-
curlty, it would seem, aoamst the recurrence of the
evil, would be to define the bounds of this- legal
po;wer,-—_—;to set aynd-;mankg those limits which the
Constitution anydk the law have ‘as_sig/nedv it—It is
certainlyfdifﬁch]t to define a matter which, 1ike the
Calr. we brewthe, or the -sp'{ce we breathe in, is with-

out-any palpable limit, is left i in.the waste of gene-

ration. wit hout line or- fence—Astronomers, hows=

ever, ?-have'seenwhnes where’n'tture never made

THE LAW OF PRIVILEGE, &c. 15

the essential differences of things, have been equally
bold and successfub and it may seem, from what
has been done in the different branches of our law,

that there are few SlleCCtS, however unpromlsmg,

‘ Whlch may not be reduced within some method and

'llmltb what isunknown and uncertam in 1tsabsolute

nature, may be brought to some kind of analog gy

with a more known and defined substance; with

the incidents of which, from its similitude of essence,

it may keep a parallel march.

In the first s'ettinnr'out' therefore, it is necessary
to make a distinction between what the House of
Commons holds as privilege and what it holds -of
essence.—The House of;Comn}ons is a supreme
branch of the legislature : whatever therefore is a
branch of its legislature functions it holds of essencé
and not of prwﬂeoe =1t is not the pnvxlcoe of the
the House to debate, to dlscuss to examine, or to

vote ;—it is not by privilege that they reject or pass

‘a bil‘l';w,—privilege must not be confounded with

power on the one hand, or with the natural func-
tions of the body on the other.—Privilege is a spe-

cial pre-eminence, an honorary preference, a neces-

-
g
£

t} xem~—-have struck thelr par allels across the ocean; i sary exemption from certain ordinary rules,—not

U and the sky.—Morallists, accustomed to Iook for, of law, but of legal process or proceeding, which

u

| o i .- ;
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16  THE LAW OF PRIVILEGE &C.,
is granted in consideration of the peculiar consti-
tution of the House .--1t 1s not a part of essence,

but an’ adJunct

The foundation of pl-ivileg’e, theretore,' isin this
pecuhax constitution of the Commons. The vques'—
tion Is, “what are those dlstmcttve quahtles in the
1egal constltuuon ‘of the House of Commons ? What
are’ those parts of its essence and its functions to
,whlch the ]aw has appended these prwﬂeges P—
‘The consuieratxon of the source may best lead us to
,'the general lme and du ectlon of' the channel

“The ﬁbﬁé,e of 'Comﬁton's' Bears a threefold rela-
tion to the constitution and to the other constituted
powers.-—It is one of the branches of the legisla-
ture, it isa counc1l and m the executxon of its
dutles is almost dally a court of mquny and i mves—
tlgatxon——-thh a necessny of bemar ab}e to summon
wu:nesses, and to compel them to 0‘1V€ mformatxon,
or what as apphed to this matter s loose]y called
evxdence —-—From these three characters, the law

,of pa1haments 'md the 11<rhts of ’the House must
be deduced ’ ' :

THE LAW OF PRIVILEGE, &e. 17

Asa blanch of the legislature,. and a council, the

House ‘must necessauly be mdependent in its

discussions and conclusmns —-It must have thele- |
fore whatever is necessary to ensure this mdepen-
dence § must be enabled to pxotect 1tse1f equallY .

from the people and the C1own ‘must. not be quess

tz()ne(l as far as respects its dxscussmns and proceed-

ings by a comt ofgustlce, nor 1mpeded msulted

and hamassed by a mob

Such is the gene1a1 conshiutlonal glound of

/pmlmmentmy rights ; that is to say, Whateve1 is

sqentlally and dir ectly necessary to the due and

efficient. exercises of 1’ts dutles as a coun011 and

‘as a court.

VVe hele use - the W01ds pmhamenta: y nchts,
vbecause a step farther m the deduction is ne-
cessary to constltute them pln 11e0es.———1n any
othe1 cmpmatmn, havmo similar dutles, they

would be me;e ughts,——-the reason of the law

would or ant them as means necessary to the end ‘

but it would stﬂl leave them as cotrmzable and

(lemandable by the ordinar; y course of laW ; but

the House of Commons, by vir tue of 11:‘; pohtlcal

, sup1emacy, by its _consequent and necessarv m-

D




18 THE LAW OF I’RIVILEGE, &c.

dependence, must - hol(l '111 1ts_rights as pl‘l\lv'
leges: that is to say, as rights granted bv an
original 111d fundamental 1'1W——~Zex smoula, or
private, wlnch themselw es only, are competent to
“admmster and to explam, and whlch is. 1'endered
| .prwﬂege by these two. qu ahtles-—an acknowledg-

41nent and concession of the prmclple of ougmal
: ___rwht and the admmstratmn of it by the bubj ects

vthemselves.

- Such’ therefore is the. ﬁrSt source and limit of
;pnvﬂege of parhament :- that 1s-——wlzatever 28
'.‘essentwll‘y and dzrectl y necessm y to tlw due and

efficient excrcise of its parliamentary. duties. ..

I‘ he prnlleges under tlus head may be tel mea
prnllewes of ESSENCE, as flowing dlrecﬂy from
-the constltutmn or pohtlcal c*tpaclty of par~

lxdment

Dnder thls he‘xd are- to be ranked all those

pnvﬂeo es of parhamcnt in gene1al and of each

| House in- partlcular, which are mamfest]y dedu-
mble from the prmcmle above mentioned ; whicl’

uare necessary to the pecuhar functmns of parha‘

meitt, or the peculiar character of each house as

considered by it.self.‘ 7
’Wlth respect to. pmhament ‘as a bodv consxst-

nlefres ale,——freedom of speech, freedom of per-
son from civil process, whether mesne or ﬁnal
and ‘that which has been telmed the hinge of all
their privileges,  that whatever ma.tter arlses

concermnrr elther House of Paxhament ought to
House to Whlch 1t relates, and no'where else”.
~1mmed1ate mform‘ttlon of . the imprisonment or

which he is. det'uned in the case of any cr 1mmal

PR TN

-pmceedm

argument has nothmo to do w1th them, ) their main

'prwﬂewes ale,

lst That - ever; Peer, as '\ctmn for hlmself and

not by delegation from anothex, may ‘make another

» 2
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ing of Lords and Commons, these pnmary pri-

to be exammed d15cu€sed and’ adJudo ed in that |
To which may be added; ‘the right of 1ecelwf1110"

detention of any member, with the reason for

Wlth respect to the IIouse of Lords as’'a brmch ,

of the Leglslatme (for asa comt of judicature our:
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Lord: of Parliament his proxy to vate for him in
_his absence. - : ‘

- 2d, That everyPée‘x; may enter-his protest-on the

Journals of his House, a privilege which seems

founded on the same: general Teason, that of his

being ‘more 'izﬁxne’diéf‘ely ‘a-payty - affected; “and

therefme havmor a'claim to ;ecoxd his 1emonstrance )

and dissent, and to’ appeal to further conmdcratxon.

3(3 “That allbxlls in‘their enactments and conse-
quences, 'iff'ectmg the no'hts of- peeraoe, should be-
‘gin in the House- of- Peers, and’suffer no changes

~or amendments in the House of Commons,; SR

‘ath, That ‘all matters relative to. the election of
* Scotch’ or Irish Peers, and every thing connected
" therewith. --together with every thmg relatmw to
ank; and precedency ; orto claims upon titles oft
~tonor, which affect - the dwmty of their own

“order, should belong exclusxvely to the ‘House of
Lor“ds, e

5’th That the House of Loxds should have the

asmstance and attendance of thg J ud«res. ;

THE LAW -'oFervx-LEGt,-v &o. .21

As we are not emmmmo the Judu,nl functions
of the House of Lords, we shall say nothmfr in res=-
pect to their Ju,usdxct;on;asa{ court ofappoal from the
judgments of the ordinary tij’i‘bunals“- o |

~

7 The primary privileges of  the House of Com-

‘mons, including those which we have above enu-

“merated as belonging. to Parliament in’ commorni*

secm to be contained in freedom of speech,—free-

dom of person from civil process,——the origination

~

of money b;lls, (thh in‘its stnct sense is rather

‘aright of essence than.a privilege, ) and an ex-

clusive Jlll‘lSdlCthﬂ in- all m'lttexs of the e]ectlon
of their menibers.

_ All these rights and privileges are most indispu-

tably included. in-the constitutional competence of
the House ovaomfi;o‘h_s,f; and.they hold them by the
© yame tenure by which:they hold 'Vth’eir _political ex-
" lstence they ‘hold them by -that socml compact,

which whether actual or-implied, at the same time

that it created certain institutions, must be presumied

o have given them whatever was necessaxy to their

'»,:inam{enance and:. the ﬁee exercice and ‘security of

theu duties —The Comvnons hold them as rights

,’ unde:r that. ﬁlst principle of all law, that the right ta’

the end n:“xUS.tvindude the right to the necessary =
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means: they hold them as privileges, because they
are part of their nature, or what the law calvls-,tlﬁng@

of common right ; and because the Commons, asa
supreme power; .mUSt‘?\ri1ldicate...a-n‘d assert, itself— -
as well mi‘ghtwe deny the Prerogative of the Crown
tothe . ’cOina«e, to the &rahtihg, of patents, and-the
dlstubutmg of honors and offices, and put it to the
]a.w to prove its right, as to dlspute and call into
court any of these primary. puvﬂewes.-——The les et
consuetudo Par [1armenti, in this sense, are co-ordinate
with. the law of the realm, and, like the House itself, |
-¢ne of the supreme powers, . -

“Let us now proceed a step farther,.. -

The House of Comméhss as we have said above,
stands in a threefold : relation to " the. ~other
branches of thelegislature,: ‘and in. these three ca-
pacltles ‘has to discuss, to ‘examine, and to con-
clude; tha‘z isto say, hasall the pecuhar functxons n
of a court——-—Thc house thelefme, in common w1th
ewerv other court, must have so much prehmma—
ry. power as: is mecessary to enable it to e‘(erclse .
 these fanctions ; and this power must be of that.
kmd whmh 1s alune efhment to the end; that is,.
~ the power of summarily, a und i szme, vmdlcat-— :

mg its own dxfrmty and funchon by 1emovmg

7
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“and punishing, wnstanter, all contempts, and ob-

structions.

. Here, therefore, we arrive at another general
head and trunk of parliamentary privilege—the

prn'ﬂerre of pumshmg for contempts; and under

these heads—that of privileges of essence and ‘_

pnvﬂe‘re of pumbhlng contempts, and a third

branch of privilege founded in their chamctex of

a Grand Jury, and more partlculally, from theu;

pecuhar right and duty of 1mpeachment may be

classed all the prnxletres of the House, and the o

- limits of this essence or contempt, and rlé,ht and

' duty of klmpeaqhment,,wﬂl be the natu‘xalwhmlts
of the privileges rooted in them., |

e

Wlth respect to the ﬁrst head as it is not the;

subject 1mmedntely before us, and as, in fact,

it is of little dlﬁlculty, lymO‘ chiefly within in-
telligible and dlrect deductlons from ' gener: al -
rules, we shall say nothing mme of it than w hat_"

“has 'been ClllSOI‘lly stated above.-—-The main.

power Of the Commons, as far as 1t is summary,.

drbltl ary, and in clann at least, final, and as far

as 1t affects. the personal 11be1tv of the sub‘)ectk.<
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as.an. mdlvl(}ual is founded and aesevtcd undex‘

contempt

. The natural and legal lithits therefore of that
power ate to be found in the natural and legal

limits of contenlpt.—thlf present point is to ascer=

tain and mark out these limits.

to. netmal 1enson, "and as it has been explamed by .
'all our soundest Lawyers may be latd in one pun—‘;
cxple .—-1t his the self-defence of the Com t,——of its
" moral person and functlons‘——The orwln and necesa:
| sxty of it are mtelhoxble in the mere statement ....."
A Cou1t caniot beozn to, act, cannot even enterc

xUpon its funcuons,—-»unless, by enforc cmg obedlence )

to 1ts process, it can bnng its subject before it—A

Court may hkew1se be msu]ted or obstructed an.

zpso &anco.——lt is necessary therefore that a Comt'
shou]d have a powel of 1ssertmg and delcatmg lts

dlgmty and its JUIISdICth’ﬂ, by 1'emovmo obstx uc-—

tlons,—eeompelhng obedience to its plOCESS, and"

punlshmg contemp’cs —ltids: likewise. evident: from

thes mue statement that this privilege of . pumehmg

, contempts answers to self deencef amongs tindivi~.

. _N_ow the doctnne of contempts, as it hes open__

‘ exermse of 1ts pohtlcal functlons, and the free en-
e iinEed

generalprmcxple . _

THE LAfw' ‘oF PRIVILEGE, &e¢. 23

, du bemg the defence of the dlgmty, body, and

funcuons of the court, '

The conbxderatlon, therefore, of the nature and
vaJCCtS of selfdefence will conduct us to the ha-

ture and. obJects ‘of contempts. Sy

Self-def’ence in an 1nd1V1dual embraces three
pomts,——-character personal securlty, and’ personal

hberty —Now a moral person has the same._proper-

“ties, and therefore the- same SlleeCtS of self-defence,k

-——The character ofa moral body 1s lts dl(rmty, and
the hbex ty and secm 1ty of a moral body are the frec

Joyment of xts pohtlcal rxghts. b :,' :
The ﬁlst contempts, thelefore, and the pma»
leoes Wlnch are founded upon them, are those

'whlch respect the ch'ttectee of the House of

S fUtat wkatever O’rossl J rej[ects on tke cizm acter of

‘ihe House-of- Commons,—~—wlmleuer zmputes lo ﬂtcm
what 5 u,ould be a libel to zmpute to an. zndwzdual;

3 confempt ancl tlm Ob by. breach of pv wilege: it d

- n P M

b

Pt
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du‘*’é’ot dssdu’lt’*up‘mi théir;ckm"dc}e'i", aﬁd,""'t_/.nfoug'b the
odiim presumed to be excited: "ﬂz_ére.b_y:;‘ a ’cb?i‘s‘éc]izen;
tzal obs_tmctz'on of their proceedz’ngs. e
4. -render this Slle ect more’ mtelho 1ble wé wﬂl
1OW break this general'*prmclple mto pa)tx-
culars. »1", ’.v'l. N J 1 s . . .

ed 1n ‘three. ways pol

= lst” ) the moral reputa’aon of any of 1ts ln—
d1v1duaI mémbers—-——The House of Commons
cannot be supposed mdlﬁ"erent to the moral
characters and the mteorlty and purlty of 1ts
i members thelr purlty, at least from all atr001-

-;._-

ous vie 7
es 01 crlmes, is necessary to the due dlscharge

X of thelr pecuhar corporzit: dutles, and ther. efor

g‘ a part cf thelr moral or corpo;ate person—-—lt 1s

vl-,

J 4 dlrect breach of pnnlege : thnce 1@: may
be Qald down as a partlcular rule "

I

Thecharacter of amoral person may be assaﬂ, |

‘cy of hls pohtlcal functlons‘

.ZPI'

acceptance of those telms, thev carry no such‘

PHE LAW :OF! PRIVILEGE; &, 7.

to- 'uzlej y : the: character -of < any. member; ,of .-pars
Liament;—not only  as- being- a member, but -as
being @ man, ~ . o

;. The-reason of this rule -fhowever,bein‘m_fo,unded '

in the ge’maral ‘principle of all obstruchons,\that

s, inithe tendency of the act to impede;, impair,

or render: nuo gatory “the proceedlnvs ot ‘the court,

50t must be - understood “with 1eference to this
reason.—The vice or crime imputed. must be such
as, by dlstroymg the REPUTATIO\T, may be con-

strue(l w1thout fm ce, mto 1mpan°1ng the eﬂ‘imen-

Thus 1f A B bemg a member of parhament

L, S says that A B 1s a nlla1n-—~—a scoundrel—-

or any other word of common colloqmal abuse, 1t

s not on the punclple abowe stated a bleach cf

1lege 01 contempt because from the common

PSR

dlstmct meanmo as can be b1 outrht to bear upon‘

th;ehl C mur of the HOUSG(—-—SO 1f I S say of A B' ,

IO s«.. 5 ,‘

1f I S say ¢ of A ‘B.,'

he is guilty of some shameful or mfamous crime,

that he isa tlnef a: swmdler,

at: the same tlme deewnatmg himyasa’ “Membir of
EQ
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Parliament,it is clearly a breach of privilege and
cantempt as well as a libel.at common law,; and
“may be punished, at the election of the House or

the Subject n one or both Ways.

e R

Wxth thls hmxt'mon, there cannot be a doubt that
/whatever renders the charactel of a member, of par-

liament mfamous,,ls breach .of Prlvxlege,.

well. as libel at law, and is; coomzabie both,by.,par

;;l._lamen:»and the courts.of law. . ...,

It xs necessary howevcr to consxder an objectxon

fmd dlstmctxon whlch have bcen sometxmes taken,
and whxch more partlculaxly faIl m thh thls part
of oux; sub;ect

et

i is demfznded w‘ly pnvzleoe of par Inment should
) "mterpose w‘xere the act is coomzable by commeon
‘law.—The common law has ngen a remedy, and

'moxe parnculally in the case of libels and assaults, -

vhcre is- the eqmty, thelefore, ‘or where the

essuy, tlmt the same “offence” ?f::hotlld be doubly

"'punxshed ‘or that “of tzwo po 1b1e"c011rses of: prom
hxch tak‘es fmm the
‘aCcused “the forms of tnal, and the securxt)_r of &

knOWn law,"‘and d settled ]umdlctwn.

j‘eeedmv that should be ehosen,

. THE LAW OF PRIVILEGE, &€ QG

" To thisit may be answered, that is not-contrary:
to any known rule of law, and certainly not toany
maxim of natural justice, that these should be'two
remedies for the same evil,~—and that wherethe
Commoos-and\t‘he»law have 4 co‘n'currentjur:i}sdikce«
fion, eithet; of both; should ‘take its right==Tt is
“not two :pdnishments,an'dieé(:h. o\f‘thém;'equal to ‘the:

act, for the same offence,—but two punishments for-

different parts of the offence,—two satisfactions for.
- two wounded interests,—~The Cominonsare injired
in their prxvﬂeoe,-—-the law in the public or private
wrond —-'1 he Commons heal thelr prwdege,———ané
the law takes compensatlons for 'its own wWrong.~—s

Is it notthus in libels at common law ?*---The party

has anaction forthe spemal damage to hlmself‘ and the ‘

kmg an. mdxctment for, the 1n3my to the pubh&

peace. TERE

In all cases, howeve1 5 m whxch these concurrent
Jurlsdlcnons meet, it Is. certamly an argument to the
prudence and. d:screnon of the House,»-and ageor=.
dmoly the Commons would always do well to con~.
é’lder,L -whether In. such cases the penal hand of -
the law be not, sufﬁcxent,and whether that necessnty',.

in whlch the anomolouspower of prmlege 1s'founded,

xR
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does not cease:to; exxst, were. the law: 1 isat: hand with,

its sword and its shield. L omoiivsen o]

{

Self defeiice hdsné plat‘e where ‘the: matter will.
wait thecoming up: of the law no’ reason, ‘nor:jus-
tice; will’ suﬁ'er A than ‘to’ béhis’ bwnjudtre, and: hx&
OWHh aSsertor, ‘where 4 bétter Judoe, and “a- better

assertor are at hand in the presence of the: Jawiss

Accordmgly, i the cases which follow this attempted -

deVOlopement of prmmple, 1t will be seen;- thatcin:
the best tlmes ‘of our” consntnnon, in those seasone
i which/no: ext’ravagant applehensxon of p]ots and’

dangexs has rendered:it blindrand: desperate,—-when g

all- storms of | pxerooatlve and civil .contest being -

hushied:in their-caves; it Has: fallen quietly. down the’
- streamin’ -obedignce’ tosits -healm; it swill-be. seei.
- thiat” prlwlege in.these: times has. likewise slept, and-

in: anv casualwx ong hasleftits: watcb and duty tolaw.

U I : kY .
: .:,},_', R L LT PR
P A A N

& Thls, hoWever bemg a most: important he'td of*

consideration, - we shall cursorilyw observe, that- ,‘

wherever in-this concurrent jurisdiction, -or rather;:
raght ofi cogmsance of the ilawsand: pr1v1lege, xthe,
Commons have-actedii in: pxeference upon:their: prx-y

v;lege* ‘they - have . so acted: upon. and -as it were; |

v . v .o v
CLoEreey B PR P o R R O S LA S S LA\ C LR . PR
BEROE L6 P R ‘.;.,LIJ\;‘e_u. N DS n ST LD oo e gl

' to ‘the: courtslmthw. ; RN Lt e g

. .. A S G Lo .
PR TR X O B R T o LN N A R S A ]
5 ..'-“H’ S ».;‘.,,i\ ,\\bxi S e T fi Pl +
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cstabhbhed by an’ almo%t umf‘orm couxse, the fol-v

lowing distinctions: e e

i 1st, Where "the ‘matter hes been-é gross 6iiti'fave'ﬁ
~=A direct. assault and such as evxdently upon the.
mere f;\ce oflt requned a aumm'u‘y vmdlcatmn and
pumshment 5 in:ithis case they have acted upon

px ivilege - e

: a - ; 5 N * . ‘ L b B s DN L . B N
,..‘_‘:,..,,‘.v,..n'_,,‘,‘4_..; SRR RN o e . : ,,5 S A

< i2dy Where the puvxlege, functlon, or rxght of

P T T

-3d; But. Where the ipl'ivilege's:irppOséd‘t"o" B’ébﬁ'e—ﬁQ
ded-against has beén- matter of argument, and.:not:

of: ev1deﬁce,-—-f of dlspute, 4nd not acknow]edge-

merit; —»and the offensive’ quahty of the act itself,

“Is in the mere vxolatlon of this" doubtful prlvdege,'

-w1tlxout any: th:lm3 supexmduced in its manner and
“¢ir cumstanreswhich may bring-it- thhm the reach
of ‘2 more.knowi: privdeoe ,--in these  cases, the

Coinmons::haye> genera]ly carried theu' complalnts

wim s
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lators to dec]are a doubtful law,--and that of ‘

Judges to punish upon it,—in consrderatron lof
" natural eqmty, the Commons hawe very rarely
acted upon thelr pr1v11ege—-—they ‘have usua]ly
contented themseh es with declarm“ it,—and
d1sm1$smtr the party wrth a reprlmand thereby
av ordlng the injustice of an ex post facto law, but
laying down the rule for the future—--on the other
“hand, where the pnvﬂege has been matter of ge-
’neral notorretv and evrdence, and therefore the
. Commons had only one part that of adJudlcav-

tion or asswmng the pumshment ‘in all these:

cases the Commons have acted er mangfesta re et ‘

| lege, on thelr PllVllBO‘e.

L

P 4

5th, Smnmarlly therefore, where the act ‘or

_ 'the rule have been doubtful 50 as to ‘requize trial |

: or declaratlon, the Commons have had recourse
to law-—where both aot . and rule have been
matter of notorxety and confessxon they have even

m, good tzmes acted upon then anﬂeoe.;_v.,‘ N

i i

The second way in whxch the character of a coro

porate person may ‘be. asszuled is in its pecuhar

‘character as.a court, or in the character of any mdxv

Y

- vrletre to ta\ the House w1th any gross 'rcr, whe-'

o ——
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vxdual member as 6ezng a memJer, of that court or
c01porat10n. s L

':_:. 'v‘! el R " ,}

Under thls head it m’ay be lald down a sa mle, leal’

zt ts an umloubte(l contempt and breach of pr wzle(re

1o zmputeto any .Memberqf Parlzament as such that

he ta/ces Z)rz/)es, prefer ments p'ace, or qﬁ' ice, 'wzth a 7

g’wew to lus partlcular aote or gener al comluct

. \-.-'
i |

Thus 1t would be contempt and breach of prrvr—

lege to asselt that the Commons had decrded un-‘

Justly or unf.mly, m any enqulr), or electlon.,,_ .

It would be contempt hkewrse and breach of px -

ther of omlssmn, 01 (omm1ssmn, thh respect to, 1ts.

dutres,-—-—-such as havmw smuggled 'lbln -—-havm

mlscounted an qlledaed muorrty -——havmano reorard'

to then constltucnts,}’ 'bemg a. mere\ mmleteual‘

assembly,—tlnt theu_’ e'\ts were. bouoht Jand sold

hke S0 many stand< in; Mzu k: L'me, &c.

It would be a contempt hkewxse to bum a mein-
ber m e{ﬁcrv, fox any Vote, speech or. conduct in

parhamcnt. e

- T

[
T

e o e
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A dxstmcuon must hkewxse here be takeﬂ betwcen /

the lxberty of the press, mcludes w1thm its juét_,

com ass thxs right of o lmon,:__

of, 1nqu1ry, and of

Just llll’lsd;; t

- \~,‘ st I
AW

p C
‘answer no. frood purpose, and bemg an attack on
N then' Vx,tal essencevas achmh :contempt :_,_an(} teq,

Treeray U0 Ny . Y

; OF PRIVILI":‘.GL‘, &c, 85

fnsdey ad gy torit s~-.'."q?‘r i
_‘The third Way in whlch he chalacter of 2

,{‘L);? Hames o

fmox al person may be assalled 1s; m 1ts dlgnltyw_

*‘x;” Yoot ey

;- Tlns may in fact be cons1dered elther asa pecu-

guard agamst any error from a too comprehenswe

’ rule, 1t may be necessary to observe in the ﬁrst

5 $308

5 thaf of‘ the’ﬂmise, and not,

N_?“‘i AN A

‘ iif’the di?g;mty ‘of m«iiﬁd{la

r2

the boo ks for L
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b A

this d]"l’lltV must be understood to be lmuted\"

to thls sense.

Sy T .

The general rule, therefore,v wﬂl be—-—tlnt

Whatev er 'vmlates the dlo'mty of the IIOU‘IE is

breacly of privilege, and contempt. -

Thus, itis doubtless a contemptto use 1an6~ﬁagef ’

- of msult 01:' contumely towarde elther IIouse of

Pftﬂlamen‘t

o

K It 1S doubﬂess a breach of prn ﬂecre to use such ' |

4language towards the Speaker-—-lt is doubtless

~éontempt to carlcature or expose to ndlcule
bither - the House in a body ,——OT any mdlndual'_ |

member oaucatured and rldlculed as suclz. LT

Every comt .or council -has necessarxly its own

' pfoceedmgs within itself:—It has the dxsmetlon to’
open “or’shut its-doors n—thxs is very dxﬁ‘erent from:_
Yeing: secret trrbunals.-«—-All courts and all counells :
' arevvn*tually open to; the country. ——In the courts of
law the-conntry- 1s present by 1ts Jury -—In thcf

' counml of Parlmment the country is pxesent by its

'rnn LAW OF vamnon, &c ‘ B N

im e has an undoubted nrrht to w1thhold 1ts pnoceed-

¢ ;,:.«-_, ‘»,,5{. -

ings and speeehes fwm pubhcatlon. :

To pubhsh snch proceedmo's, therefore, thhout

n N

permxsmon 1s a clear contempt of prwxleﬂe" ‘

cetEeRN Y

To pubhsh them, a«amst comm'md 1s a coti~-
tempt of dlgmty L ' !

Lt ;;'.'

To pubhsh them partlally, and 1nJu1xouslv, is
both an in Jury in 1tself and abreach of that:mphed

| contract which the pzutles, permltted by the House
| to take them, have entered into w1th the House‘-—-
In both cases it is an 1nJury wluch ‘has’ orlgmated
:m jacze curz:e, and is' therefore a contempt,—e—andi

‘j , ‘where it 'is aoamst command 1s a contempt ‘of

authorxty, and therefore of" dxgmty

'J‘\

Contumacy of all kmds, whether iniact or words,
_15 a\ contempt arramst dlo*mty ,-—-but as it deIs ‘more -
R jxmmedxately under the notxon of an’ assault on-the

"ﬁuncnons of the House, o on that small portion of

slw e AT

‘ _]urlsdxctlon whlch the law - has givén ‘the Commons,‘
“‘so we shallconsxdex 1t chleﬂy under that head

Tmsleads {is therefore tothesecondmamdxvs
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ﬂus is an offence both aoamst law axid prlv

o‘t‘o attend ns commxttees when summoned -—-a I

88 . TNE IAW.OFPRIVILEGE &Ci

'sion of.i anprJes t0.a moral person,-e-'-ami of obstru& ‘_

tions ot assaults4o the, bemw or:duties of- Parhament.

—These are such as aﬁ’ect its PERSONAL -svncvmﬂ'.

SO0l

vndqal persons gomg to or from. the __House-—-or for

P

1 “In tl}g saf'ety qf 1t§ persons --whether o’f_fmdx';

Gl ~4w

' Mor Wltu rgspecb to the whq&e Hoixse,;-—m mena,-

RV N ': ;.«F}f I xlfz.
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*J m‘:v o p g“}g ek r.u._*,""'r';;,,f_;

- fgé mnecesaary to,use any wgrds to prove that

apavidpe ol

-

xlegc,

”"6 FRES RN IS ady a0 TRoTUNT VoS o
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. wuhholdmcr or fa131ﬁcatlon of ev:dence,—-—-all these

Qx*e Slmoctaoatmcks on thepﬁouseJ ulhxhe; exercxse of
gmghts,, andy- l;xy‘ theagnx{gym, conﬁtru,ctmn* flayr

qgstenge to} xts pxocess,——all refusal

upon actmd summzmly in'its selﬁ-defenc

\};hvﬂeges altogether.
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iFé alf v101ent assaults wfnch neceﬂsarﬂy put a court
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dlcnon. Thxs has a.' tendenéy to cut ‘off C‘ts,r Er

S {s RN “ay D am
! m—:-lt‘ ’wxli‘ nqt admita’ dqubt .
thereforé,(buf iha’t aﬂ such démal w ; ether by w

or writing, is a direct breach o‘f pr1V1Iege, and” an_
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hwh contempt ~~--1nasmuch as tendin g to subvert all
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authonty" of the H011§e, and to arrest 1t m zmtzo, in
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JES 0 "any prbcess or the dxschaxge of any
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Under thxs demal of Jul'lsdlctmn, ma¥ be

~qon da st giglo vilgvos soiigeraaioya ot sk
comprehen ed,—a-the appe'thng to ‘any inferior
alt dn 5.",’ Comsbirs ¥ Pyt o Ry e o
court in a matter “of undoubte& pr

eloplanrigeds dxom hng - . :
“putting the' Commons to then- la —to the mani-
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‘general terms, would be\so entne]y dx§cretmnarjz

' whlch' are.

’, alledced pr1v1letre or any alledged act be w1thm the

Jurlsdlctlon, or w1th1n the pnvnlege of Parhament.'
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as: to become a]most a1b1ualy, 1t is necessary

s
r\.-;b e

to 'su )‘]om‘l” some hrnxta 1ons, t_h __pr_nc‘pal of

e EE e

of to be understood as’i

restnctm«r the hberty of the' press, a’

A

from all” enqumes and dxscussxons, whether any

Thls would be a ¥ 1olence uponnatural hbe1 ty whlch

onr consututlon does not adm1t -—-'Thls hbeltv,

however must not 0’ far pass its bounds: as'to deny

dlspute self—ewdent and, '1cknowled<red can-’

’ stltunonal truths, fundamental maxuns, and known

and estabhshed law -—-Such a lxberty would tend to
destloy all hbe1ty ——and dlssolve all schety -——It

wou]d be a pule evﬂ ——wuhout any good whqtever

"' ——a hbel ty for mlschlef 'md llcenc‘e for mm —-—-No

nst 1t has pure]} a rloht oi se]f defence. j

o e,

o

opmlon AR
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'VVhexe it is attended thh v1olence and outvagc*-
the House usually actS suminauly in  this self-de-,'
‘fence.~—~Where the matter is merely" lxbelloua
without any snbsequent act, it. usually pxesems it to

a.court oflaw, .~ . ..

2 The second hmltatxon is, t‘xat the mtevnty of

‘ the juxlsdlctlon and the prwdeges of the Commons;

their right of not being questioned and impeached,
must not so wholly, in ma;t,gers .of. penal infliction;
preclude all' jurisdiction ‘of the. King’s coutts; as
fp».: leave. the vsAubjeA_c,t, -totall;y at the mercy of thé
Ijiouse , and of an- uncertain - 1aw.-.—-'[l,1e-;jndge's .are
bound by their oaths to administer justice accarding
to the law of the land, and it is impossible that they
should - acknowledge puvllecre to be law ,unless
they can takea virtual cognizance of it ;- unless they.:
can compare; any. ahedwed act of it with:some rule;

or. notlon of it e:ustmfr in. theu mmds. i

The dlstmctlon seems to be, that wherevex any

matter of undoubted prlvﬂewe cames befoxe the.

court, the court, takmrr a virtual co«rmzmce of the

p.;:ﬂr,_ylle:geethaf is, acl;n owledging it as self-evident,.

but-not unnecessarily. professing tosit in judgment:

on it,—disthisses it.zustanter, - -But-in cases where.

G
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2the -Hous’o hav'e ‘exceeded their ,-pr.i‘v-i]écre, or:..acted

upon‘ A very doubtful privilege,: there. cannot be ;
doubt but that. the Court.of King’s: Bench has:.a
power.to receive; the appeal -and ; mlght cursorily-as
it were; ,dfeclgregn,,opmxo.n -of  count, t_.ho;\,;ghf:;. ,th@)’;
should not deem it discreet -to act upon it.. The
';Cth‘l ons certainly -may abuse “their power and

privileges, and such an abuse, when existing in an

"extraordinary degree, being the abuse of a supreme

-and.unaccountable power, must be withoutremedy:;
sor at'least without other remedy than in the-whele

Tegislature.~But such extraordinary abuse is rare.

- “The ordinary, and more frequent kind of abuse;is

in the transgression of the line of right, and not.in

~aviolentdeparturefrom, ahc}_avbr\ogétion of allduty.—=

_:Ouf constitxition in the other brancheés of th'e!'Ieais;e :

lature . does not leave this: ordmary abuse- mthout
1°medy Is it not a fair inference, therefore ‘that
- the constitution has made the same pr ovision here.

In-the ﬁrst‘place, by the discreet interposition and

declaratlon of the King’s Courts, and. ulumately, by

the dlssolutlon of Pa,rhament

The thlrd mam divmon under whxoh the: House

of Commons may receive injuries, and be put upon:

v 1§§ dg_foggo,, is its liberty :——this mcludgs;any attacks.

~‘have as-seldom been abused as dispuited. i,

Parliament.

~

THE LAW! OF SPRIVILE 63, “&¢. #3

that may betmadeson:its’ freedoni: of “"p’ér'soﬁ?‘ an d*f’o'f

speechi—Under all: these; however,? thie srule<of
iprivilege is so clear, ‘and the misapplication of-any
‘act ‘which' m ay avise-so:iinpossible, ‘that it-seems

‘Unnecessary to enter more at-large upon' this-head.

The privileges under this Head in“modern titnes

- Such therefore, considered as the self-defenceof

-a-council or coint, (the only: analogy in which:it

can ibe;co{ns_id‘ei'ed) seems to be the reasonable and

legal; compass - of: privilege and: contempt. : We

- shall-subjoin a few select and leading precedents; to

prove ‘that the Touse of. Commons have in* good

times mmrlab}y proceeded w1thm these lines; and

‘that - ‘even in’ bad times when they have’ frespassed

«over them; they have acknowledged’ the piinci ples

whilst they:have exceeded its .extent.’ Sometlmes for
example, stretching: the compass ofdxgmty too far,
and applying:it to an md1v1dua1, instead of to the

House, they. have endeavoured to render everylibel

a breach of privilege, and to derogate fr‘omtlh‘e"jﬁio
risdiction of the common law, by bringing a case
strictly private, - immediately ‘and orwmally beéfore

At other" times, not duly’ 1eoa1dm<r

the preper-line of self-defence] as a’ summax‘y--le~

G 2
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_piilse‘of Violence by violence, asa thing ‘granted
it om necesuty, and’ to be bounded by that necessxtv :
they have-actéd indiscreetly; ifi not- altogether silles:
gallyi¥ 1n~frega_rdng- ‘every remote, indirect, ‘potty
insult of wrong ‘an object 'of this self-vindication:
thus forming what 110 law! oi"re‘xsd'ri ‘¢an ‘everadmit

i 'doctriné of - construcuve self-defence, and e

tmous contempts.

Cedd e T T
. “«Contempts, when punished as-crimes, must not.

be grounded on fictions : ﬁétioné:being'anmmme;w_,

advance equity, but never to work wrong, or origi-

_ mallystor create crimes..  Where any alledged case,
ther¢fore, ‘of: bieacb of puvx]ege is not of direct :
wo}-ence or obstruct-lon,'——»suchas in most,cases.of’:
libel; and in all those of arfgsument-é't'iv'é;;d‘e‘n)ia'l""of '
any-¢laimed - power or privilege, such cases are-
cldarly not ‘within the nieccessity of so summarily
superseding the ordinaty’course of the law, and.
ihex efore, it may: be:presumed, not within the con-~
sti‘bnhondl reason -of privilege. -——Accoxdmvly, in
’ alﬁii‘»i such - cases, the >pz’act1ce ‘of the best timies has

beel 16 resort to the Jaw. #iimms wul

1 Witl respect to the privileges ofithe Commions; ©

~ asfounded upon their occasional-character-of agrand -

THE: LAY - COF pRIVILLGn, &.c‘ 4 5:

Jury;as in all; cases, of xmpcac‘hm'ent;ﬂ the, Hofase»
have always-assunted ~a. right of commltment, pxe—

paratory to. lmpeachment “This: right - is’ founded

onithe same‘constitutional. necessity s, that of iz
peachment . itself. . It would be 'in &am ‘that thej
*hould have the right.of accusing 'md bnngmg to'trialy:

unless they had the m‘ean,s,-ofsvecurmg ;thga body.. ‘The.
delay of any appeal to the ordinary‘coux_f§é_l_of‘ilwayg,_.
might defeat the very end of ilhpeabhmelxt.' The
party - might withdraw, .-and- public-: justice: be
eluded v e '

LS R

.In:several cases, however, which happened before:

the: Revolution, the House assumed.-this right: of
committal preparatory to. impeachment.in a la-

titude very dangerous to the liberty of the subject.

The preparation forimpeachment became afiction;

and: seemed assumed only -to  form  a reasonable:

. g:ound for-an albxtrmy privilege. It. was seldom~
followed: up with any actual impeachment, and was-
often exerted in :cases, where there could:be :no:

such intention ; where the offence was within: the

cognizance of the common law ; and the offender:

was not too powerful for the ordinary tribunals..

The: absmdxty, and the necessary consequences. of:

“this. prxvdede, chlmed in so mdPﬁmtea manner,'
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were at Ien ot,thS ackn owledged,,:and thou gh.,t_‘h_e prin-=

¢iple has.neye

'tice t,lsz;,abohshcd Thxs puvllege 1s how. neyer

cxexted . except. whele the House have\come to,a

Prevmus declared reaolutmn to. lmpeach.. f-;;The:

question, of 1mpeachment is put ﬁrst, and.after that
has been car ied, another resolution is. pr oposed
for puttmg tlxe 'u‘cuqed unde rsmtable ball and in

most cases the Commons have apphed to ' the

House of Lmds,.the great court to, try pe

peachments, to secure the person of the oﬁ'endei i

v L P PR . : : R R e 1
s s s F . . P B niaaltad
R I . o - R

2 "*ﬁefox"e" f?he"‘l'fRe\iqu tion,‘ moreove'r 3 a'n-’o{}ier pr‘a‘d'—’

ot

Commons. + It was’ adopted as a prmcxpfe, that

I all cases in ‘which ‘the House of Commons were

concetned as a‘party, or in‘any way could imaginé
themselves concerned, the Commons in all”'stich’
cases had the same ‘rights of - summary pumshment

~ orisummary: self-vindication.” Under this punmpfe

construed in some’ extent, they- proceeded to com=

mit almost every kind-of libelloiis, and partlcu]ariy

thieir ehglousand polemlc wrlters, e whose wmtmos'

and assertions, say; they endanger the common weal

and»svthe--‘Plotestant religion.”” 1liev apphed 'the

Lo Rrarhn

been forme\'ly 1evoked the prace

W S e TYTYOTIY RO CE ALY ALY Lk
tire L3 OF PRIVILEGE; &‘.‘c ' &

saind prmcxple to every Kind of wrltmor ot even di

preachmo and” Speakm ; Whl(‘h created even thelr

féars” or’gealousy They affected ts consxder il

such ‘writings ‘and” speeches ‘as’ st'xte crnnes, “and

giving ‘their: vight of -1mpeachmen‘t a latitudinariah

_¢constriiction; they claimed upon it venexal and

o1wlml cocrmz'mce “of every thmcr'whlch en~
dancrered the state, or questloned any part of

the old eshbhshment "Had thls doctrine con-

. tinued, it is very easy to see ‘that the House

of Commons would have ultlmate]y drawn’ every
thing to itself, and, in despite of its constitu-

tion, established an orlgm'\l jurisdiction.—We

mwht ‘have seen p61h2\PS that happen in the Coms |

,‘mons‘,w.hxch we have se_en_happ,.en in-the . courts ;of
]as\f,-_ia-[that is, by virtue of ﬁctions-they-‘might have
drawn to -themselves what in their first- institution

ﬁ}eywere positively denied," - - . o

The  Exchequer feigning every man to be a king’s»
debtor and therefore that the king had an interest:

in all his pnvate engagements, brought ecvery:

elvxl actron even _within - the letter of.its Jurls~ 3
dlctlon, and fxom a court of revenue and accompts
'became a. court of general. pleas.- In: theisame:

manaer, pexhaps the House of (,ommons felﬂmnw_
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every thmtv to be a state crime, and that every state
crime beloxwed purmrxly 0. themselves, mlght on
thls baSlS, and in f'xct - one perlod of our history

they dld m101ne themselves in‘the ﬁ;st mstdnca

to have a, veneral rmht of commlttql, and ¢fte1~.

wards a dlbmetlon, whether they should follow up
such commlttal by 1mpeachment —These . clngms
however 'u‘e now . obsolete,,‘ and are ng, lonc*ex
ranked amon st then puvﬂeges. e er b pazad
"T.o' say. all ina few Wmds, pmnlege, in, ggod,

tlmps, hke the swmd of the, Black Pnnce dw

VVestminster Abbe), has been m01e honouldble

'fér.

m 1ts 1ust than 1n 1ts edne-——more rrlouous m

dlsuse, than in 1ts senlce 3 the House and tlge

people concunmg to thmk 1t theu best praise;

that havlng 50 much power, thev have usedit

s0 modm ately It 1s. necevsmy pelhaps that the ,
House should have thls power, because the tlme 3
may. tlme when plelooqtlve may call upon 1t to .
gird iton 1‘&5 loms. But till that tlme skull comes,i

Tet it lie qmetly upon the smface of the tomb
_beneath Whlch, wlth the Edwax ds izm:d Henrles of

'mcnent tlmes, 1e10ga’me as yet sleeps, an(l i
onctltutlon Watch and do its, duty ,:shall__,.v'

t-‘h_e,m
e,tﬂl sleep neve1 to rlse ao dm. s

[ Vo

YRS 1 \ 5 .
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PRECEDENTS ;

' 'lhe Journdls 0{' the House of Commons _e

preserved o falther back th:m the ﬁlst ear o

Edward ‘EI and are wery nnpelfect t111 the n‘pgn

of uamas Ia——VVe must have wcourse, thel io
for precedents to the palhamentalv rolls, T hese

have been car cfu!]y exammed ‘and’ the ]éadmg

‘cases in the early reigns abridged by Mr. IF

sell, a man, who woiuntanly compleheudmg

thhm the line of his duty Wh‘ttever mrght il-
lustrate and ‘adorn the oﬁice to Whmh he s ’at~

tached is en’ntled to the praise Whlch belon‘rs tq
thme Who have become benefactms, when th, v,

W ere requn'ed only to be servants. S

S G
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.’tmn fof“these s pnwlefres s

Vstr"‘twe nulsances~ by the Immedlate hand of'

“oF ather the allovs ance’ ‘of ! prlwlege,‘?

Y A:ri}n LAWIOR vammm, &c.

,akmghts, -eitizensy and- burgesses, and thelr 16

ma}servants and familiares present swith them ‘ih

\ thelraattendance on Par hament ——-that the‘*’ duras

qnd nei mst‘tnce G'u'rléd

faﬁthér «thanf in their: comlng, staymg‘; And’ s
turnmg to’ ‘their houses, and that the e\:’cevxt o*f :

the pnvﬂege c]almed was, to be free from anv

Aassanlt: -or’ from ar rests of nnpnsonment ex*cepi;_

A ﬂns 4imé; thoreover, ‘the’ elalm of” pi‘lvxlege

| Wasamade eithes by petltlon to- ‘the- ng, or T

case. of the arrest of a member, or his senant by .

sulng out a writ of puulege, W}nch was some-

/tlmes allowed nand semetxmes yefused' bv the ‘
Cotirts; - T hé House - of: Commom had not yet
'vel‘ltured to ‘edress themselves by treatmfr these

afrests as contem}éfs, ‘and dbatmg thiem as o

the;tr own oﬁacersq

.A‘nother peguliantv, bes;des thisof the clann

'bemg ‘made by writ, characterlsed the prayer, \

‘as’ to'

atsic ~extent, i all thls penod “Fhe’ pnvﬂegef

i agamst arrest ‘was imot construéd’ to extend ’to?-

PR

THE LAW: OF ;PRIVILEGE, : &C. T8l

exeoution.’. When-. the~ ‘body:. ofiazmembergwak

takem in; -execution ‘the Parhamentusutmgl,rn
spgeial act was made for: his releasesnthis shéing
,Ll,zlgﬁgssal.vy:.;~;‘t.ok~.z preserve the debt:to sthe (screditor
.after.the discharge of the:person taken in-exectis

‘bemg taken ‘in - -execution, the! House aeférred
the matter to the Judges :~=the Judges refused
totake. cognisance ‘of .the,law. of »Parh&mdnt -
and the Commons accordmgly Gh{psex @ TEW
Speakera : ‘ s '

ERCRCE

The pubhc -inconvenience, of thlswprag;mgs

b@m .. great; and Afrequent, .a; general acbvwa?ﬁv'

at, len«rth past.. m the .Yeign: of James; I, reseen
ving, the debt to the creditor -in:all case,s,kpﬁ
discharge 1 under the claim of- puvﬂege of, Panllafe

-~ ment. Theleafter no dlstmctxon was.: madﬁ Lbaaﬁ

tweenvmesne plocess and executlon, but in both

Q‘??.Sﬁsgs?llﬁ??.PQX?QH_i@ﬁf@h%mémbet.;Was,d;isﬂch’zi;gga{d,

tQ bﬁ jupdo the 34th of; Henry,VlII The Memberi

w}}ether anesteel by mexneupmaegs* on taken mq .

-1{2

In the 31st of Henry VI Thorpe, the Spéakﬁrs ‘

% But the ol,d pr: actlce was as we have statedf xtc '
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execut on; either sueﬂ out hlS Wi wof pr nqle(re, or

apphed to the 'Houseé; in Svhich: case & spedml act

“of: pariianiént’ Was passed: for’ hisF geledsey iand

for- preservmg-'the debtﬂ to the\m edvtor"

Two 1nfe1ences may be deduced ﬁom this

practlce :

s ""“'That ‘the *ei'pedien dy of ~'th ¢ personal li-
berty of Members of Palhament ‘has ‘been’@e-

know]ed gedin all times; but that the common Taw

“in suﬂ'er‘mo* a 'mamfest' 1n3ustlce to follew from

!

“thence; and gnmg no 1emedy, had eertalnly not -

provided for - tlus liberty’ in’ the case of execu-

inons, and ‘that- thelefme this 1mprowement, ‘and

“an 1mp10vement it -certainly is belon«rs to mo-

dern t1mes - 1t is not to be mund in the com- '

" foon law,. though certainly - within the re').son,

and therefme the spult of’ the comtluutlon,

S

i ‘,;1_-:.”»

ley' That np ‘to thlS ﬁ;erlod it was ‘not
thouoht derogator y to the honor ‘of Palhament

nor to ‘their rwhts and px v ﬂeges even where most

u-udoubted ‘to 1ecelve thesé vights and pl‘hvxleges :

ﬁ'om“the hand of the law s

’““del’ the hw, but not Wsupeacede Jaw, o

to” plead prﬂ‘llege

S > . ,nv‘fw’u'\ i .‘.’ .»,_V.‘ ', o ».:,.iL T

THE LAW . OF PRIVILEGE, . &Xe. 58

Thitdug'h-;‘a’-nz;thxs! ;:izf;e,l';LO’d the onlym puvx}e-
ges clﬁime’d ~were: those thch 'we -~have, texmed
'pnvxleg’es. w1thout which the commons coyld not

have exercxsed their constltutlomal dutxes.!",sAnd

: they vindicated thesep11v1leges, when mfrxno*ed by f

appeal to: the- ordmary tribunals, .-

 The first case in which the House came forwards-

to ‘punish- an obstruction - of.its. members, by its -

awn.- power, 1s that of Georcre Feuers 5 he was

arrested going to.the House, and upon the Com- :
- mons: sending their Serj Jeant to. release hlm,,he was

forcibly resisted and beaten - The. Ser_]eant apphed'

to.the, Sheuff'% W ho reJected his. complamt, and

tioned the chr and the House of Lords to pumsh

.the: partles, who, adjlldglng the contempt to be very

great,. referred the pumehment to ‘them ,-_f-who

ther eupon 1mpnsoned the Shenﬁ"s, and dxd not

release them till after vely humble petltlons. ;_~
Here therefore w e see the ﬁrst mstance,m whlch,

.hy suﬁ’erance of tbe Kmo and Lords, the, Commons

-assumed two new. powex S,éln the ﬁrst p]ace that of
‘ pumshmg coptempts,-—and in, the second place that

of summan/yrpumshmg them,—z. e. bv thex;‘ own”

officers, and. without appeal to the courts. -

treated him w1th contumely —-F he Commons petl* :




. e}\ecutmng f )

,wdl thelr prlvﬂeaes, as in vt~he1r mode of

&4 EHE LA 0¥ ERIVILEGE; &o. .

R

R ¥ hekg are-in-this-case so.many mew:and-extras
ordmary cncumstances, says: M Hatsel}u sthat Liam
aptto suspectthat the measures which were adopted

-an d; ithe Q(-)._C_tx ine: W;h-lC he wyvass nowe firstelaid .«;down

with respect to the extent of the privilegésiofithe

House of Commons, Were moi'é ‘owing to!Ferrerd’
bemo aservant to the: me, ithanwthat he: Wasiay
;M_ember of the House.”

el igj_r_-: ':t;":r;ff' RESAEE RN S G

\'.il‘ he .mext case is that of' I‘lewmnard reported by
Dyer, 59 Rep.—in Wthh prwllege was, first. extens,
ded to the release ofa. Member of Parhamem in

.

iebt ;==but, a. carefulr exanuna;.mn of

the,, ca,ses w1ll warrant a, cenclusxon, that from(\the,
t;penod to the end. thhev_ eign of, Henry tbe,)
VIIL the only case in wlnch the House interposed

earlie

to, release a membex by thelr own. authm LY, ¢ mhopt
the pss;stance of a writ, of pmvﬂege or, act,\of Pare..

hament was, 1hat of I‘errers.

ok b oikicsusa havi vk

Fx om the conclusmn of the rexgn of Henry the ‘
VIII tothatof Ehzabeth wefind the House{

mons makmg ve1y rapld smdes An e*xtendmaqa;s

Saaasoyd

‘\»'

ﬂ—-It Was noyv become v‘the constant

lm medla tel

to Send the Seueant at Arms t

BT SERIE fad AL it rit.lzvi Tl

i3 : mf»im
13486 the pexsons of Member

under c1v11 arxest,_,

;o

chor e

N

o 'xThe o eﬁson ‘assigned- for th‘H summal y vmdxca-
tion' ofthew rights:being;: th'\t the- mterruptlon ‘of
the public proceedm«s could not walt “the - mrdy

\ process of the wrxt of prwlle«e.

Vow, there.ore, we see the House ﬁrst ’ICUHO on
the dcctrme of contempt,—-—’md that of a summary

vindication’ of thexr own' nghts. S

| tempt m sPeakmo agamst the dlgmty of thé: Hou _

]
-} D

“In- 1575, W Wllhams was cormmtted to the same
custody for a double 1mputat10n,-——that of speakmg
dlsrespectfn]ly of the Govemment 'md for threaten-»

mg and assaultmg_a- Memfber.*_ S

-+
PP SR B

AN

In 1580 occurs the case of Mr. Aithur qul a

Member of the ‘Housé (vxde Sir Slmeon D Ewes, E

‘ ,Jburn ?I

208 )

offence

lel,l'_;

In thls case the House fust pu-,\

;
1?

i
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' plaee when summoned
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upon Wthh they pxoceeded to 1mpnson and e‘;pel

4

hlm, Consmted—{ e '}f- .

LTst,” In pubhshmw the confexenees oF the IIouse
abroad in pmnt “with 2 counte:felt name’ of the
author, and no. puntm S mme,-——therem slandermm
many Members of Parhament and, msultmg the,
dmm‘ry of the House bv nnputmvf to it false and

unjust. pr oceedmgs

2d1), In denymo in prmt the authorlty of' the

House to appoxnt Commtttees w1thout lus consent

These oﬁ'ences ‘wera woxavated by a v1rulent

letter to" the House, nd a refusal to attend in h

E

Upon thts case Mr Hatsell observcs, that f’xom

the vanety of oﬂ“ences charg ged upon My; Hatl it ig,

difficult to deduce any, premse idea of prlvﬂewe as,

‘understood by that House of Commons o

pmvﬂege from the accesswn of J

" the end of the Parhament of 1608 we shall cela; ‘

tainly ﬁnd the Commons proceedmg very raptdly in |

their claim of summary power,’ and compehed bv

’ appearmg afterwaxds to be hbellous.\

T RN
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:\.‘.. e

the' neeessuy of the tlmes, both to make new puvu :

leges, and to employ new modes of mamtamlng and -

defendmmP them Then pretensmns, however, in

thexr several declaratxons Went no farther, than—-- :

3y - 7’ A 5
" I» RS g

!st To secure to themselVes theu‘ rlghts of atoﬂ
' tendmw in Pathament, n»moleste;liby threats or.

msults.

4

.2d,. To Qb,_ta(in- thé(freedom:of debates ...

R

yond these two and m thelr utmost extensmn of

the newlyemtroduced doctrme of contempt, or

""""

summaxy defence, they never : applled it to. other,{

cases or circumstances, than such as dlrectly me«

naced or 'attacked the freedom of their persons or
that of debate. R

In 1601, Hemy Davxs was taken in custodyi‘.f

upon ch’n‘ge of a hbellous pubhcatlon, termed the
« Assembly of Fools -—dlscharged

g

contemgt 1p neruage.

They never claimed any positive privilege be-

the book not!

e

s

T

i
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» I xem,v’lmRowexSSWaS committed: for: '\basmo* latter thh equal strxdes, and, being the'stronger of !

a‘Member: resPeetmO‘ a bill at-that: tune reading int: the twoj:destroyed both the. ughts of > theusubject 4

Paxhament. o b At codr st iobar . || and of the crown.—Though, from the violence of -

3 SRR s dnavy o 1l the greater part of ‘these e\ertlons ‘of puvxlege,

In 1604; William Jones, a pi‘intex“"i aS‘com-miff‘te:&f‘i; /' ~the Comnons: never: ‘pretended” to set'’themup:as o 1

for giving the Speaker a-bill, entltled An Actsfor:‘ : precedents i—yet the general prmmples being, fd- | o :

Trcasons commltted by A. B. —The House in: thisv _ v-'ourable-~t0--thelr power .were lbe-membered, z!?hgﬁﬂ,‘-a‘ : |

- case;’ upon some 1nte1medd]mo of the ng, passed | the: 'pax"t:‘icular cases wehre fordotfen,wq(nd-»«~they | '5'\

a resolution, that Jones could only be discharged: aftqwaxds adopted theu reason, ~ whilst . they .CON=. | {

by themselves, ‘and could not bé taken fxom them” _4; demned thelr excess. AR b

_and committed by any othex. o N o s R 1) ‘(

S L T R b “ ! ~ -One of the -inoét extraoi‘dina‘ry casés, imfn‘edi‘-"f E\

Ine1625,; ‘A man of the: name of ‘Forem'a’xi ‘wass ' . ately following the Restoration, was that of \/I'umce - l‘

‘commltted for- certam ‘words spoken in opposrtlon' , Thomson, who - bemo ordened into.- custody for«’? k

to- “theé blll agamst swealmor. ! ' suing a Member, ‘barred: his house and kept ou.,;,;'g: \1

T e : 1 the Serjeant at Arms—The -House bemv u'foxmed S o [;

L I the same year, Mi. Montague was: committed: . of-this pioceed*ng empozoered the: Serjeant to break {

for-a contempt and libel in tr 'lducmcr Yates ‘md. ‘ - open Mr. ’Thomson ‘s housé, and  to call in the. dssis<i - o

i l o Waid who had petmoned the House T ey tance of the Sheriff-of Middlesex and all othel ofﬁ. ; ‘

{ . RSP At : ' } cers as occasmn might 1equ1re. ek | ‘\'
: "l L -

l In 16170, another case of a similar kind- oeciived i
: , ‘\ . : —The Under Shenﬁ' of Gloucestexshue havmcr !
:, Trom 1‘328 a new- S(,ene 0pens —In the Long; 1 | vescueda pnsoner from: the Sexjeant at“Arms,’ the o
f f ',Paxhament puvxlege bemg vaoke‘L nd OP"é ', ‘ H0use commanded the alI‘CSt ‘of v the ‘said: U«nderz’. ‘ d 1,

‘ Shenff -dnid: »1equned the Hmn $heuﬁ" and the o(ﬁw — ,
i
il { . .
- - , - R — - — ) = b
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cers -utider - him:to: -assist ins the execution:of the

In 1679, Blyth i, constable, ‘Was <commqtted for

refusmg sto: ald in.ithe execution  of the Speakers

Warrant.———To ithis;may be addeda numerous traini -

of c/ase_,s,,.whleh we shall briefly: mention. ..o i

The case of Dr Shlrley is next in 1mpoxtance —_

Bemg unsuccessful in a Ch'mcery smt ﬂgam

Jo?m Fa&g; a\ Member of the House of Com “ohs,,

Bl

he: pteferred a petmon of appeal to the House of
-Peers,*the Loxrds received the petition, and sur_nv— .
moned: Sir:JohnFagg toappear bef ore-them..—THe -
complalned: to the Liower House: that he “was quas- :
tioned: by the: Pcexs,——they espoused shis.: cause,.v,
and: 1n51sted not only that. mo- Member of their’,
House - could be summoned before: the« Peers, but:

that the Peers could:receive no-appeals from:’ any 4

‘.’\Court of Eqmty ,—.--they mstantly moreover sent
Shlrley to: prison ,——-the Lords assert ‘their- powels,

conferences ' are- tried, »but. ,no.xaccommod'xtxon is

‘éffecteds-—four lawyers are sent’ “torthe=Tower: by ,
the Commons for transgressmg thexr ordels andi.
plea‘dlnv in: thls cause before the Peers.: The Loxds, :
on- thelr part, denom;ndtlng ithis arbxtrary commxt-~ 5

THE LAW: or:.j.ymmm'en,n:&'c:; 61

ment.-asbieach:of the: Great Charter, order ‘the

Lieutenant ‘of the Tower to release.them; but he
declines obedience. They dpp]y to the King, and
desxi‘emhnm <to zpunish:: the Lieutenant: for.a: cons

tempt—--l‘he King-summons  bath+ Pouses,—~—-ex~;

horts t'-he,m;ﬁandf;ﬁ'nd«_mgv;.:thatJ "exhort,atlon;. hasno .

avail dissolves-the Parliament:: i

~

In ﬂns memorable case, some of the answers

’ made by the Lords to the puvﬁecre clalmed ‘i:oy.:

St et

ﬂle ommons are m substance as follows'

court, nor have they. authority to adminster ‘A

oath; or give ‘any judgment. . Itisa transcendent:

- invasion of therightandliberty. of thesubject and: ;
, aga,mst Magna: Charta, thepetition: of right;-and.-
allthe other statutes which-have provided, thatmne: -

freeman should be restrained of his: hbelty but: by\r

- due process.of law—a—the priv 1lege claimed by the:

- Commons tends‘ 10 the subversion of the govérnw»‘
'ment ofithe, kmgdom, ;and to.the- mtxoductlon of.

: m;blt;rg.:rmess«agdg disorder.:. It is of the, nature ofy.

ansinjunetion fromé the Lower House. ,w,’vhﬁ_)-hm&nq; -

‘authority or.power of judicature over inferiorsubs,.

. 4. The House of Commons, say they;:dre:no:.

St
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Jects, ;much less 10Ver: the Ku}g :md Lmds.\‘

N .~ P
ERERINATFORRAL

- h@Commons, in‘avery passiohateireply,con-

‘ tend that the lex et Consuetudo Parbamenti-were

co-ordinate in dlf"lllty and in e*nstence with the:
great charter —-dnd that:- the. charter, !and all .
‘other:laws had left it unnmaimed;. and unre-

straineds;: ~for-. the preservauon of ;their. dlgmtv, :

<

_and mdependence --tl»ey par ticu]ally resent: fhe :

charge of not, Dbein g a court of Judlcature, and em~
' ploy Tovery: decm ous lan(ruage to wndwate them~
selv res.—Amon gst other .r esolutlons, MOTEOVeET,

they came: toithe followm g

1st,. That: no perScm i committed- by :,or’der;: on -
Warrant of this House, for breach; of privileges: or. .
contempt ‘of the: authority. of the House;, ought: tc?.?
be: da\oharged during: this;Session of thament ‘

vxthout the: order ot warrant_of this House. Lo

' Qﬁa"%'That no Cdinrnoﬁei‘s of :‘England,cbnimit«; .
téd by the ‘order: ot - warrant-of :the Houseiof °
\ Cﬂmmons, for breach of prwﬂege or:contempt of ;
tlie authorli,y of the said House," ought w1thout ;
,m'der of th“ smd House,-tq beibys anv writs of %

Tt LAV OT PRIVILEGE; &ce €3

Habeas Corpils; oriany f‘othe"r-’f*zixit’h’éifify1’5Wh'atevet;‘i ‘

made to appear and answ o¥, or feceive any-déters

mmatlon m the House of Peers dmmO‘ that

‘Session of Paxhament Whelem such persons were

80 cemmltted SeaveadTa S b o sl sanad Bpal

be: confessed that: the Co'mm’()né.-p’roceedgad;s;én?

the doctrine of contempt to its full rid'om?>an&s.to

lts fullest poss1ble extent —We: see them endea~ .«

wmnmg, moreover; o WOlk .out -a-kindiwofgeon=

stiictive: contempt and-on the ground: of dtoto
‘exempt’ -thenmelves :in their own:private-causes |

from the jurisdiction-of thie: established: courtss<=

- Having : before estabiishéd their right, or rather

4 contempt; and to bar:t the. courts from.all-cog:

tlieir ‘power, bv‘actmg upon - contempts, they

now'sought to render: every: appeal ag ainst them

n‘li’ﬁ m*e; m 'Zz-mme; of any:ccmphmt ag amst,them»,

a1 assumptmn, Avlncll ;would. mdeed render

‘take it for granted, the law was virtually enaéted‘ »
by ‘their assumptions. . -

the lex parliamenty the lea-terr @ ~for if the ﬂom-

MOoNS™ couldf@ssume A law and the: courts must‘

+Thiou ghouf’»fille whole of thist.-bﬁsinessi:?it; musg

|
!
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were clearly in. the.wrong, inasmuch as it was an

'attempt to arrest the course: of_]ustlce by an anunc~
- tion:from:one br'mch of the ]eglslatu1'e.-But abso-
Iute rights:are:. not forfeited - by -abuse - what- is

| holden by grace and favour may be. . The character

of the.:Commons: of that" tlme suffers’by: the excess;

but the. corpmatlon of’ Parhament renewed by the

succession of - wenexatlons, has no: share m:- the

shame orfthe :rep1 oach. 2

| The‘ oext casé we shall notlce, thou gh not strldﬂy
"in order, is the <case of the Earl of Shaftbury My

Rep 144 ¢ this was @ commitment by the House'of
Lords for.a contempt but as the argument applies

to Parliamentary rights in general, it concerns the

House of Commons as well as the House of Lords,
—The Earl was brought before the Court omeg 8

Bench -on the return’of - a writ ‘of Habeas Corpus: -
‘—-—Thts seems to- have been the first case in which
a’ court of law was called ‘upontto determine  the
legality: of a commltment by e1thex“ House of Par e
hament —The King’ s'Bench vrefused-to: bail him; -
thoueh the: warrant did not expless the nature- of’f‘.
the contempt nor the place where it was’ commxtted B

nor whether it was a: mere chzn ge, or whether acon-' ’

mn LAW.OF - PRIVILEGS, - &é. - 65

- In this case'wefind Serj Jeant Mayhard«arwumg
m support of" Palhamental 'y privilege as -exempt
from thejurisdiction:of the Courts:of law, where

, they met it front to front.<If this commitment g
had:been. by ran inferior -court,”- belno‘ 50 “ma-"

| mfestly different’ on all the cir cumstances whlch
even natural ‘reason could require in any thing of .-
theeffect of .a warrant, having no @pemﬁcatlon ‘

of the off’ence, and therefore puttmg ‘the -indj- -

vidual under no obligation to yield, it must have

been set asule 4 even contral to.the: 1ule of Iaw
5 Yy )

that one court will not interfere with the privis

leges or contempts of others.—But- the commit-.

ment isbya court not under the contloul of thls g

court; and that court is sitting at this time.”. = 1

Anothel ver yable man. of hlS txme Jones, Attor. k

ney:.. Genela] ~urges in_ his alg‘ument ‘apon the

same case, that the. judges have in no age. taken -
upon. themselves to determine in matters of Pri- -
vilege ; and .that here. an attempt was made 10

compel them - to. deliver - their - oplmon on a
matter. Whereof they had refuséed to frlve 1t When

required. by the King and Parliament,—as in the

. cases, of the Earl of Devonshire, and. of "Thor; p the

Speaker Pt It 18 objectecl continues: he, tha‘t

K
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there would be 2 failufe . of justice if the: court
shall not dlscharge the Earl,—now the failure of
justice will be; if the court sheuld discharge him,
for then a gross contempt. must. go: unpumshed,
masmuch as. offenees .in . Parhament can - be
punished : no where but by- Paxhament —Cons-
‘tempts need not be Commltted,m» the House.” - ¢

“ How great would be the mzschlef, sald Wmm-

mngton, Solicitor General, if. the law Were cher, )

wise,—for the King’s: Comts might . dec1de one

- way, and the house in questlon the other. —These

attempts are prime Impressionis, and’ ‘though

’1mpr1sonments for contempts have been frequent"

by the oné orthe other House; till now nd persoit

ever sought enlargement here.” > "~

| ", Accordmaly the Judges were unannnously of
opinion ‘that’ the court liad no- Junsdxctlon in
‘cases ‘where the direct issue and the ebJeet et

' complamt Wele Paﬂlamentary px v 1lege

'. e We m’ight net saxd Ramsford Chlef Justme,
 to extend our puwlerre beyond its-due limits,
and the piactice-of .our forefathers wﬂl not. wag-

~vant: us ‘in: such: attempts.. The' consequences:

THE LAW OF PRIVILEGE, &c. 67

- would be very mischievous if this court should

deliver the: Members of the Houses of 'Pe‘efs “OF
Commtms when committed by their- respectlve
| Houses.—The business of Pa‘lhament may be
thereby retarded; for ‘perhaps: the commitment

was for evil behavmur, ov indecent reflections on

the Members, to the disturbance of the aﬂ’alrs of
Parliament: --—The commltment in- this case is

not for safe. custody, but heé issin executlon on the-

Judp*ment given by the Lords for the contemptf .

—--Th1s court has: no Jullsdlctlon in-the mattel ».
The:Earl was remanded. .

rlijvsf:_:‘i.'.i » ST » N Fr
fuddne this-case: 1t was al]owed on a],l szdes that @

MembeL or stranger, committed by- eithertfHouse

-of Parliament, was entitled to his Habeas C)orpus

in case of a p]OlO“&tlon

- 'The next case.of -iihportan’ce is She’;idén’s, in.
1680—-—119 Was commltted for a gener al contempt'
in being: connpected :with- the Popish Plot :—a,

Judove granted him his Habeas Corpusat common

g]aw, not that on the: 1ecent statute of Challes i, .
;'I "he - House bemg informed . of thxs took it inte
“thelr \lmmedlate consldelatxon, and ;came to -
severdl res@l’utxon, denying'thesright.of the subn,

K 2
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N

j'ect; to.his Habeas Corpus upon any‘ commitment

for breach.of privilege.—Parliament, however, -

‘was prorogued before this:m atter. was settled.

. Besides breaches.of .privilege, and contempt,

the Commons seem at this time to have assumed’

a_nothe‘f ground  of - summary commitment.—In
the case of Howard [See, Cobb, Parl. Hist.-vol.iv.]}

there was no pretext of direct contempt or breach-

of. privilege. ~His offence, that of excﬂmo* the.

religious fears.of the Commons, was a state crime;"
if any, or a misdemeanor at,common law.—The.

Commons however, considering themselves as a

party . attacked,. : committed -him..  In - this~
R G .

usurpation they seem. to have proceeded on-.a.
kind of | constructive contempt and, to. have.
clalmed the noht of summary pumshment cor:
summan Y. self—vmdlcatlon, in ev ery. case in-which:
they were concerned as a partv mln the case of
Dr. Caley, whom the:Lords, imprisoned - for -an:
atrocious libel. calling in, questlon the legality of
Parliament as. a 1'eprescnt'1t1ve of the.people after

a, pror(watlon, the. House. of , Commons took. up

his, case, on. the oround that his: oﬁ’ence, if any,

‘V'}S.d, wisdemeanor at. common ]aw, and that zt Was,

unconstltuhon‘] topun nish. cumes 1n; Palhament

T W here the law was onen.

THE LAW OF 'P"I";'IV’I’LE’EIJ:‘,' &"c-: €9

It does not appeariwhat was’ the issue” of the‘.

' enqmry into the sentence’ passed’ by: the Lords upon"

Dr. Care y-—-It' isa ploof-A'howe-v*er-“ that»-thelr- ~1deas"
of contempt were not very - c]e’n, when they dis~
puted:that UOht i the Lmds Whlch they exercxsed

themselves.

.-;

" Duiing the whole reign of?ﬂcj’haa-l"es: 11: the House:

assumed various ‘kinds- of power over the sub;ect g

st

mrent,’ and upon-the accusﬂxon of' state crimes; such'

as they imagined the popish plot to’ be and canhot’

be cons1de1ed a5 entienching -on' ‘the" oxdlnaly i

bunals.—mEven ‘the case of - Shu]ey and Fagg was'a'

ptoceedmor whlch had no'tendency to* asserta gene-'

ral claim over ‘the’ person of the* subject bt was

merely a: qucstlon of jurisdiction’ 0ver thelr Mem-r‘. /

bers and thouglrthey were mxstaken in'their ﬂOthI’lS{ ~
of law, their: 'seritifients were not hoshle to publlcg
fr eedom —~The" truth is, that the latltude whlch pri-- :
vilege seemed. to agsume:from thé -Restora-tlon‘ to the’

'Revolnuon is to be xmputed fo'the Jea]ousv of the'

Commons of plots upon thexr authoutv and mdc?'
pendence -—They wez e alwayc exther in SHSplCIOI‘l 01-"’
_ on enquny “of state crlmes,—they seemed to con-

sider - themselveb as holdmg theu’ exmtence from' |




.-.70 THE LAW ot\? PRIVILEGE, &c.

Al 'day to day. —Every session almoist had: 1ts 1mpeach-

ment, and if in this state of thmcrs they enttenched

somewh'tt on the libef ty of the subyect and the or-

B dmaty course of the law,-——no one’ acquamted wnth

the agttat:on of the times will Judge them harshly

\-—The pr1v1lege of the House ‘was " at thls tlme

httle more “than: the- exercxse ' of those’ necessary ,

rlghtt‘ which be}onged to it in “its funcuons of a
crrand Jurv.—~0ve1 their ‘own Membeis they held
a tlght hand but. when' the ‘mattér was between
themselves and the subject at large, they rarely

’pumshed any- acts but- such as were undoubted

contempts, such ¢ as. obstlucted the freedom -of de-
bate, ‘or” quesuoned their estabhshed rIOhts and

).J“ ",;,,-"_H,, R

functtons.

’ PRECEDENTS SINCE THE REVOLUTIONS

The ﬁrst case whlch occurs is. that of . Jay. and
Topham, 1 W. & M. 1689, State Trxals, Vol. sth
-—-—ThlS case 1s as follows e
4 \An actlod of trespass Was brou«ht avamst Top-
ham by Jay for anestlng hxm and detammg hlm

m puson till he pald hlm £ 30—To tms the defen- -

dant, Topham, pleaded tnat thexe was an: order of

THE LAW.OF PRIVILEGE, &e. 71

the House of Commons for taking Jay into custody," .
and bunwmv him to. the bar ofthe House ——,[‘h1s he'

pleaded to the Jlll"lSdlCthll of the Court of ng ]

Bench malled(rmg, that the court had nothlng to'

do with it, -and ought not, further to examme it 3
upon thlS thele was a demurrer and 1t ‘was adjudﬂed

by the comt that, he should answer over,——that Is,

that he. should plead in bar to the actlon.-—-»Here«,

upon Topham complamed to the House of Com-

_mons, which was. the first assembly after the Revo.

lytlon—f-The Judges_aweyr_e ordered to attend, and
explain - their conduct to the Commons, wha accus

sed them .of abreach of privilege in not admlttlng

- Topham's plea. to. their . jurisdiction.~—The. jutiges; '
Sir Francis Pemberton, and Sir Thomas J ones, de+

" fended themselves at the bar of the House in an

argument which we shall endeavoul to brmg into
some kmd of order, the report of it bemg exceed-«
mw]y vague and pexplexed '

ist, They contend that they could ﬁnd no. Judg«:

ment against the Jurxgdlctton of the ng s Bench

in any - simijlar case ;- “nor-+ any.wvote or order of the
House against ite. - oot oo 0 et

£l

* 2d, That the action ‘coming. before .them in 2
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: 5Jud101al way, they found 1t necess:ny “cither fo

"thlow"out the cause, “of o‘»enule the ple’t to the -

"act of Parhament it W"tS not enohgh to exclude e

ng 3 Courts from theu Jul‘lSdlCtlon.——SOer acfs

eould not admlt that the IIouse of Commons had

authorlt} 6 e)lempt the ng s Bench, bemg a court’z
of law, from exaiining whether #hat’ was alledged”

to: be done, was done m pulsuance of their autho-

rlty or not. ~That the defendant mwht have pleada ‘
ed'the 01der of the' House by Way - 6f bar ; ‘but that

it would bie 2 monstrous mlschlef to the plamt1ff 1f
~such plea was allowed to the Juusdlctlon for it 1s
agreed. on all hands, that if Mr. Topham had

abused hlS authomy, and done any outlaoeous thm g, 7
he oucrht to be pumshed and 1etu1n damaoes to- the

party 1th11 ed

e e A

AT
R
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4th, That -in_ case the King’s’ Bench could not :

examine it, the plamtxﬁ' would be w1thout any re-

medy in the world.—So that if one of. the officers

of the House should abise 1t° oxders, the person

8o abused could haVe no help, if the’ courts of law

could not help hlm.——The Commons may. examme
’thelr ofﬁcers 0 as to punish. them, but they cannot

give damacres, because the fact o[' 1nJuzy must ﬁtst

be proved by w1tnesses on oath ; next the damages,
vmust be assessed by a Jury -—Now the House of
Commons had never taken upon themselves to ex-

amine upon oath 01 assess dam'wes..‘ so that unless
the courts, of law had Jurlsdlctxon in all such actlons
as these, tbc plamtlﬂ' must be remedlless 1f hc

suﬁ‘exed awrong; on the other. hand he Would have

: recovered no damages 1f he had sustamed no m3u1 Yo

i

Such was, tbe argument of er Franms Pember-g-

ton, who concluded that, for the. above reasons

he was bound to over-rule the plea to the Jurxs-;;

dwuone

Y

entire matter is-transacted in this House, then a plea L

to the jurisdiction of the court is proper; butin the

I ' - : \

Sn‘ Thomas Jones, in addltlon to Sll“ Francxs;
' argument,. says,— That where the -
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pre%ent case’ I did conceive that taat jurisdiction

“was most proper, which could ;1yand determine the

whr')le‘mexits of the cause between both the parties;

‘especmlh WhEle the privileges of this House would

o iway " suﬁ‘Lr nor be injured- ~+The authorltv of

thisicourt is very ‘great, “but: the authorlty ‘of an

“Act of: Parliament /is- greater ; but when a law. is

passed- by all. these authorities; and any one actmd ‘

by virtue of such a law is: quesnoned theleon, he

is exther to plead in-bar especmlly, or, as is some-

- times- proyided for the ease of pIeadmg, ‘he may
p]ead it oenexally, and give in evxdence the spec1a1 )

matter -—-But it was - never known that - any: man-

should say; I was an ofﬁcex by ‘Act of Parliamerit,

and therefore - demand whether you- will -take

cogmsance -of the ‘matter; having done. what I did
by Act of Parhament —and if it be so. in cases: of
Acts of Parliament, ‘then I'thought it mlght_ be
Vs’o when t‘here was bnlyi a-command of: this-House.”

‘Notwithstanding these arguments,’ the Judoes‘;

who knew themselves to be in’ the hands of . pex—

'sons not” well® aﬁ’ected tOWards them; Pemberton :

havmo been the successor of SCI‘OOgS, and: ‘both

© of ‘them judges during the two ' last’ reigns, de-

scended to a base supphcatxon of the pardom -af

-
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the House, who. immediately rose upon their con-

descension, and.imprisoned -them for: a breach.of

privilege. -~ o

A‘}_‘“}v‘

- In this case .we see a solemn decision of the Coﬁrt

of ngs ‘Bench, that ‘they - have Jjurisdiction .in

cases of alled<red breach of privilege,~—though they

are bound to z}dn11t ap’rea.m' bar, justifying such

act as being done by order of._'the;House of Coms=

mons, and such- act being within the privilege of

the House. =~ - ’

The cese of Sir W_‘Tilliam.W'il'lian.ls; theugh‘p};e‘r

vious to the'RevolutiOn was taken into the consi=

- deration of- the House at the same time with that
of [opham ¢-—-1n T nn Telm 36 (,al 1. an mfor-
’matm‘l had been filed -by the Aitmney Geneml »

m the Klnn S Lench, against this Sir W ﬂhdln
W 1111'11115., for hav ng. pnnted me halranve of

v',lhoma,s Dang elﬁeld though in so doing he had

only obeyed ‘the orders | of the kouse.—~in the -

"second year of the reign of James 1. .}udomeut

passed against: him on this mtorm&taon,———ib

JHousenow took: it up, declared, and most justly
-s0;' the: whole pmqe_edmgs,iﬁot be - illegal, ~and’
‘hroughtiina bili toirescind, the, judgment—The




|
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' - ebill: 15:is'sed>the Commons, but:being considered

Al -unnecessary in the . Lords;: the : matter. being

i g#

I hotoriously lllegal but the eff‘ect past, it wasnot
.then read:a second time; . i ser s B '

. PR S s . PSR S .
EP RNt LR RN S BEETIRE S0 S ER RIS S e STV R INRE TR N T

ey

] R House, and a bill of palns and penalties brought

*iH, &L‘J-The Lords, howev er, deeming the Commons

mothing to say to puwleg,e and contempts,

1 ‘rejected>the bili; laiid ordered Duncombiits be

élschargea e ‘Commons, ; mdxgnan“c at’ithis
lnteiference, unmeamteiy passed WO 1esoiu-
tlons~——0ne ¢} hat no person committed by the
SCommons: couid ‘duringthe same Sesslom, be
:discharged by any other: authouty whatever,”

<the other, «- ‘T hai-Duncomb be: agjdm taken into
athie custody of the Ser: Jeant av Al m,s, Thls Wwas'

- mccordingly- aolae.

We cannot pass this precedent without cursori-

" Jdy:observing, ihat the .,Gdrnmolis;:a})péan te:ihave-

he was committed to the lower*‘-‘expelled ‘the ,.

‘463have: assumed 1161L111'SomeWhﬂt of the® na\tme

of an orlgma} juusdlctwn over oiirieés which had

herecéxceeded their-authority; unless‘thenbills

- had any refatioir tosthem. w:is =il

R
LED .

. went 1o faxthex.
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" vebesdmany. way: in the custody of the tlouse;sor

SN T
F R RS

S i grns iy T sy -
: G iOIE

a Member of the House, -char (red with a libel on

;gthe kmg S govemment by Sire Edward: Seymour,
- The House ‘voted . the paper a scandalous libel, b‘ut

L2l kiRl \\.,Mg-‘

H[,;,__l‘he next case. 18- VV elwood for a hbel on, the

w0

The next case is that of Dyer, a. Newsv-leger

;writer, for, notlcmfr the proceedmfrs of th&ﬂﬂ&se

wxeprlmanded o asdzetal
-s GEElLpny el Ga A S ~EQUF

The next case.is: that nf Mr Hunfrerfmd and
,_;,Lﬁoke, ‘who were ‘sent to the Tower.for

...... SRS b

-answer; cer tam questlons put to: them: by the
: House relative to the 1ecelpt of money for. suumg

. on cmmmttees.

&
=3

Flying:Post, for cextain observations-on: the prd-

The next case whlch occurstis«hat ofiMr Bawe, K

A hw,h crime ‘and mxbdemeanor in 1eiusmg_mo

The: next . case«is that of the .p‘r,,i_,ntéi-. cofcthle

g
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ceedings of ‘the House—A bill was at this time
brought into Parliament to résti'z_zin:i_he press, but
immediately rejected, |
The next case is a complamt atramst ‘certain
lettels written by Mr. Chivers, which. mlsrepz e~

sented and reflected upon particular Members. of

~ the House ---Ml Chlvels was or del ed to attend in

his piace, which he refused to do,—a motion was

then made to send for hllIl by the Ser.;ezmt at Ar ms,

Wluch WdS neg atlved

[P

' T _hlvgvl“mxt c__asve,,w'vhi'ch i/(')c\cm'es' is thai of the
Kentish petition ; the history of it is short.—The
f1eeholdels of Kent bemo dl‘aﬁsd{ioﬁed at the siow

pmceedmos of Paumment —-—that the King was

‘not ass1sted abroad and the Protestant 1nterest

not suﬂicwnLly cons1deled, petltloned the House
of Commons to adapt new measures, and employ-
ed s‘a rong Ianguage of expostulauon —~The Com-
mons, on ‘account of i he ianouage of the peutlon,
xoted it tobe a libel and abreach of priviiege, and-
or de1 ed the five Kentzsh gentlemen ‘who plebented
it “to be taken -into custody by the: Serjeant - at ’

Ar ms,—This was done, and. the) Wele not. rele&s~
ed tﬂi the plowrratlon N '

 the ughts and prlvnedes of- the House. AR
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' 'The House on this occasion came to the follow-
ing resolutions: |

PR IRPEE R R A

1. That to assert that the House of Commons 1%

not the only répresentative of- the 'C:o‘m'mon'sf:" in

Englaiid ‘tends to the subveision of the rights and
privileges of the House of Comiiions, and ‘the funs

dwmental constltutu:m ‘of the Uovemment of this

i

klljgdom. L ' R \‘ T "‘“_y il

AR T BRI

UL e R
a

Q. Th'xt to assert, that the House of ‘Comirons

~have no power of commitment but over their own

Members, tends to-the- subversmn of the const1tu~

tion of tbe House of Commons.

: e D ‘,' sl “.'.H::«IE-',‘;'[\;'

- 5. That to print or publishany books or liliclé)

reflecting on any ‘of the p‘rbcée'din&s‘ of the Housé -
of Commons, or of any Member thereof, for or res

lating to his service therein, ‘is a Thigh v1olat10n of

Coen
RSN

i That it isﬂthe’ uﬁdbu’bté‘d fight-of*thépéopid

"oftEngl’andctié‘*b’etiﬁio‘h or address the King for the

- calling, sitting; or dissolving of Pallxament or-fot -

the: rech essmg of gr1eVances. a8

i, o
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5. Th’xt4 it is, the undoubted rlaht of every . sube

rtppealed bv wrlt of enox to the Lmds,———The Lmds .

ject of England, under tion, whether by- . : t
J Vi un e1 any accus1 10n whether by : réver sed the ]udgment of the ngs Bench by ;’; ,

, lmpeachment orothe1 wise, to be bl otwht to a 'ipeedy' . % t
, , grea majoxl y

trial, in order to be acqmtted or condemned

, The next case of 1mp0rtance, for on such only;“
shaH we touch is that of Ashby and, Whlte, and
‘ the Aylesbury men.—a-Thls caseis shortly as fo]lows:.' '

-—-Ashby, a pauper, havmcr a rlght to vote at the '
elecnon of Members of Pa111ament for the Borough
' ,/of Aylesbury, tendered hIS vote to the Retuxnmo" ~
;'Oﬂicer, who refused to recelve it --Ashby m con-
sequence bungs an actlon on the case and obtams a \'
vexdlct damages 5[., A motlon was made to anest;

- the Judcrment in the Km« s Bench—-on the ground

: that the refusal to 1ece1ve the vote was no myuy ,A ( con tempt”

¥ - I‘he mattel bemo blought before

at common or statute law,——-that the actlon was ‘ e ;
B x v .the 'Kmo s Bench, by Habeas Cmpus, wzts very
pnma zm]n essionis : and that the grxevance, 1f any, 4 n : -

was to be. remedxed in Parhament - ‘that courts . of

law could take notlce of none but substantlal inju-

ries, and that no complamt of the same klnd ha.vmcr
3 been ever made in‘a court of JUSthC, it wasa strong
_presumptlon that the law dld not recoo mse it as an A

_anuty—-these arguments prevalled and the Judtres

revelsed the decree,‘with the exceptlon of Lord
olt who supported the verdlct of the Jury—--Ashby

..M
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e Yoy e iy i .
mltted any. contempt in facze Curue m'prese (re
¥ BT SEDR : el

of the House asa court——but that the matter Was
SROMEEE ) gi}” % 1 e T -, o v er x:"

dotie dut of the Hbuse.

3 That the commltment was dmmw the
pieasure o the House, mstead of till" duly dlS-
charged by law. - SR

_ i) That the “matter of commltment was: not
| Qb‘ ally, aceutately, and suﬁicxenﬂy expresseds;

B -;that the’ warrant ‘therefore, wanted that Jegal

: })reclsmn, and those determinate bounds: -andde-
:ﬁmtlon, which the law 1eqmred AR ordea' to

know to what to aﬂix the act.-

foaror L . T 6T T
& AI pA [ A e R B ".'.,‘ '....} PRSIV

& '“6 Thdt it was contrary to- Magna Charta, by
whiich o man could ‘be miprlsoned but by the '
law of the land, and _’)udgmeﬁt sof his equals. i

o' iPhat if ‘ths! Court 6 me’S\ Bencﬁ ‘could

Bl ju&ge*t}f the* commxtmen‘ts of ithé House 0f
WB

court—
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Commons, and such a commltment as that of -
s &y -yg»er\)ﬁw: 3*,5‘”,»

d, the House may.
iy 0

o 0T 0N
ﬂ‘- o1 a5

an take on
43 %o o eiod

1. That with respect to the warrant not.being.

;nmder seal, it Was no defect 1 in the warrantswof B

2V,

accmdmg to Lord Coke, 4 Inst. 28. 23, commif-

‘ments. fby -a.court need not:be.ainder; hﬁt?d fgnd

éithe Warrant was accordmg to the usdge bf P& haQ
- -ment;-and; the usage of: Parhament was the, law
-of Parliament, and the law: of . Parllament th,e la{w

of the land; there-was still a- third reason-—

The warrant was that of a superior court; and

=therefore was not; cog rusable in the King’s: B«a:pehql
-+~The. want: of : Junsdlctlon must neceq&&nly

supp]v all the defects in form. oo

2 That =1~?Vi*'11: respect o the allegation that

w3 A
b

o

'i'ﬁi

.

=

B

=

bis]
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House 3 .and.that’ the matter chax ged was: matter
done outxof the: Fouse s—that it -w 01.1d Beite

BALTOW - ;th"e‘ : ;,doctrmq -of- contempts: beyon’d raldoe
reaSO_n,‘if they were confined-to the Members and: -
servants of .the court; and to '11}03&‘(@1’:f']'l’a-;gpen:'uf)""g’A-~
oly in their presence ;—that contempts were most.

usually committed by stizm&eis, and more: fies:

quently out of the courts than in them ; that

faw:had the confidence to insult the: court in its
}')resenCe;%-and that the Méembers and servants 6f

the court gener ally knew their duty- betier than;

‘ to be gullty of: coniempis S

:';13,35=T=hati‘asftd -the commitment being during the"
‘pleasure of the House, instead of the ordinary form;:

till-they shall be discharged by due ‘égtli'Se of law.:

. =In  the first place, this ‘form -of commitment

was notoriously the usage of Parliament.~-In’the

secondplace, it was morefavourable for thepriscner.-

~The commitment necessarily’ determined with
the sessions, ahd it left the'House the powei to'dis-
charge -the - prisoners - upon - their- submission:—
Thirdly, this form was agreeable ?td?'thé-USafgéwievé'h-

of the Court of King’s: Bench;: the Onlyf'diﬂ’eEnCé

- being, that the warrant of the . House expressed it, '

wheleas m the Wﬁnant of; thc ng s.Bench 1t was:
1mphed '

THE® LAW 'OF PRIVINEGE; *&0,~ 85 *
4% Thatras to" the objection;:ithatsthe rcause Lot
commitment was for bringing an actioniat law, thit"

- stich was infact the legal aceeptancerdndititention, -

as: we]l as the: use! of privilegey - Fhat?-pi"{"ile'g?éain"f’
its Very te1 m was’ an exemptlon fromthe: ordmaiy :

course of law; and that of course vthe pmrxlcoe was®

vxohted by puttmo it to its law.

Loy
PR

o . Ty

‘ ;?5.;.3That, as to the warrants not being ‘special:
é;no,,ﬁgh, contempts were-a: kind" of .équ\:ity; “which:
were ﬁevér’expréss'ed with the accuracy-and ir'ivo'uff:
of: law.—That if ' all commitments for: contempt

were scanned according to the rigour of the rules -

ef law, none .of -them would hold water.: +That:ii

all such. cases the warrants of all.courts, even:those

of the King’s Bench, were short ;. as for a.contempt;

or a contempt for such a Gatse=-such general texms

_are sufficient.in .the commitments of the oldmary_ :

~ eourts; because ‘the Jlaw. necessarily “intended.:that

- they understood what they: were about, - and :that,

from their reputatlon* théir wisdom; and their-in#

teorxty, and havmo To: 1nd1V1dual “passions, ‘they

would riot abusestheir: power;- a- ortior, thelaw

wouldinfer -the same ‘thin g with ‘respect to the

House of Commoris—that the House of Comniofis

Wasa suPenor COIH‘ fliand: thatt alt- thm"s dene“by

1‘nem must be mterdcd to be rile acla,

e

CTEEE

LUTURT L

P ey I

t
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-oési/Fhat:with.respect::to: Maghia ; Charm,, the Jex,
terrid ivnot-confined 10 the: commen law, bpt a}{qs
inallithe vother: laws! which: ave in ; fmce Jing this,
realm, as ‘the civil and canon; Jaw,-and am wngst
the rest the lex parliamenti. By the 28 Ed. 111 ¢, 5,

the weords Jex terré are explained by the words, due

process of law and the meaning . of the  statute, is,.

that alI commltments must be by a. legal authoruy

»—§¢(.J [ ,: SErLY I

s That as to the objectxon that the House mlght

abuse'its privilege and: stop:.the - Whole course; Of

" the law, this was a supposition as: absurd as it was;im
‘decent.—Thatthe House of Commons, asabranch of
the leglslature, and a supreme power; must not be
presumed capableof abusing their rights.—=That; the

lawcan never momentarily adrmt sucha probability,
of any argument founded: onit. ~That :even: sup-
pdsmg the Comiions to: have. exceeded: their juriss
diction, that the Court of King's: Bench: could;give
ﬁo remedy, because the wrongs: if;;anys’; was- done
by a supetior court. - But that; this want of remedy

was no argument for -the-xnterfarenﬁe -of the King’s

courts, because it was 4 case: of neccssi_t-y';-v that. a -

slipreme-power was. beyond thie: cognisance: or con:
troul of ‘those below: it ;-and:: th'm iti-would . be )
graatex pubhc evil to suffer. such ‘c;mtroul wcw«;:); 3

Trm AW OF P PRIVILEGES &e:r - 8%

ﬁower, whichifor allother causes: oug’ht 10+ b’e inde»

‘pénéfexft’ thist Ho - suffer: “an mJuryiiwhxch cauld«sq .

z’a‘f e‘v’ly“hqppen ﬂxat the! constltutwn, howeVer, had:

=1, The conference of ithe Lords-and :Commons:

-—-2. The authorlty and mﬂuence of:the crown; and,-

ift the House were contumacious; the prelocatlve of

dissolving it. —3 In the just apprehensmn of the

Héuse of. 1eturnmg to their constituents; andin;the

poWei- of thelr constxtuents ‘to reject -OF; re-elect

- Now gs 1o ?ﬁie aré'iimehfs -vo'f»»the ;judgas' in this

case, they seem undemable, except where i in.cons .

tradiction to'the opinion: of their-own Lord: Cinef
: Justlce, they assert . a: prmmple which would

‘parrow ‘their: Junsdxctmn, and- ew:empt many

eivil injliriesfroms the: remedy -of- the. court—

There cannot:be a doubt Pbut-that-in \matims,
" the directissue of>which is-civil,and thqwnm@mﬁ ‘ ‘

 ation of privilege only ingidental; the courts have - |

¢ognisance;and privilege: cannot be pleaded, in

I

i
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adiatenieéntovof i-their  jurisdictions

their:bodiesin: court atter they have; been charb.-w

edoin ‘ffﬁX‘QQl_l;tlpn,f s azlegal Aai‘;cr_l.lfg:l,ll,ll'f}__l}‘t:« thdt; thes

court:is: not. without jurisdiction;:and’ may at:

: .leas.,t;s .:l}é:arnfa:the;;causué; of -:-Can_lnimn@ﬂt-,?_

’:‘e FLE

.. The doctrme contamed in, Paty’s case; hag_, B

been ¢

conﬁrmed in several modern 1nstances~—ln Eas-
der Telm, 24 Geo II the Hon. Alexander Mur

1'ay~was C

m ‘1tted to l\lewgate by the House of y

” B
SR TS RS i

tem t.

PR

nght,,])emson, and F oster JllSt',lCBS. were, cle ;z‘
that the |
tion.. 111 that caqe; for that both Houses of. Pa,r—-w

RIS

. hame ‘

i o

cord, _}even the lowest has an\e).cluswe uoht to

P aiyd sy

Justlce, and_ the Whole court declal ed that they

had jno. power. to degide on ;theaggrz;:mg@g%%pf

granting: ofx hexiH'tbeas C01-pus,—-and hdwmg,

Comt -of King’s Bench had np, Jlll‘lSdI,G 5

e
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- Famden say $,74¢ the. rlghts of that assembly (vxz‘
the House: of Commons) are 0r1gma1 and: :selfs
created they are paramount to our _]urlsdlctlon,

.and abme the reach of 1113unct10n, plohlbltlon,

. or: error, ?-See -Hawk.P. Cr. 171.-—Numerous

~.cases might be cited, in which the party com- |

-mitted has acqulesced in his sentence, w1th0ut

brmgmw his case before a court of law, =

v

. 'Ihe next case of importance Was,that'of Brass

Crosby, 1771, which was briefly as follows:—The
messenger of the House ¢f Commons be‘inb"'}’sent‘
to arrest the Printer -of the ‘v’hddlesex Journal

the printer carried him before Crosby as Lord
Mayor‘ and Crosby commltted ~him' upon the
spot,—a most manifest. insult and obstructxon of

their process, and. therefore a most: outrageovf :

- coutem pt.A—-_—The._House of Commons committed

the Lord Mayor for ‘ak breat:h FOf‘pl‘ivile'cre,'W'ho’”
was brouOht into court by Habeas Corpus, and

;moved to be dlscharo ed, as ﬂlegall} commxtted

The argument of the court, in gnmg ifs opx-
nion, lel throw some further light on the privi-"
h%d*es of the IIOuse,fthe heads ofit are as follows T

1. I‘,t is necessary that the House of Commons

‘N

I

e TR
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1g’ﬁ~f ‘of commiitiient,.and-the
-Hi6t86 HAs it thickefote, becatis® it'is nécessary -
Thev ‘¢ant dé* fothing Wwithdut” 1’[‘_&(:'mnbt‘(sxt
Gativiot” entel"‘fon “theit’ fmmtmnsmi-’]‘}m ”‘poWey

m(mt be inhérént: m ‘the: House fxom itsivery
constltutmn,sas fneans ‘to an énd; ‘and’ dlelefom

Aniist be the law of thesland, becausc 1t 1s:the lawl
of reason and neccssxty O Tt ;{;;: o

S e RN L o
Mo R o

- 9. It is pow (1’7‘71) generallv ameed, that:the

Ilouse of Commons, ander the above-mentioned
pmnmple, have the right of committing for:all
eontempts - generally-—all contempts ~ must’: “be

‘riecessarily punishable somewhere,=either:in: the‘ :

‘conrt “contemned; which is most natu’ral, Or. 111

some’ ‘higher: court—But’ Pailiament; or’ either

“branch of it; has no’ihighér court, therefore’the

contempts against either House can - only: he

‘putiishiable by themselves.” . '

. 8. The House of édnﬁnons h‘aVe’ likewise the
sole right of Judomfr upon then' owil pnvﬂeges,

And whiit ate or are not contempts against’ théin

el Phetr adgudma‘mon is'a: ConVICtIOn, and then

mmmrtmem in c(msequence isvan executmn—-—-
Atzd no court: can®’ (h‘;ch'n gé or baila pels‘on ST

exequ tion }w the }udwment of - any other court.

8. -v'I‘h'ergavj is al.grve_at_ difference between matters

frxm LAW, OF RRIVILEGE, .&0. S5

vvvvvv

It is axule of law," that everyconztsha il dg~
termme 1ts own privilege andf.lts:myn.v,congemp;

RES¥ 3 Bt

If the, Court of{,Common Pleas, sbou}d commit

A person for.contempt,. the: Céurt of King’s. Bench

~would:not.and could not. relieve -him'; they could
not:enquire. into:the legality .ox particular. cauge.

of the: - commltment It is sufficient if the retusn.

to the habeas is, that the prisoner was, committed
for contempt. The word is enou gh; the Court is;

stopped by it from going further, - .« i o

5.2The King’s: Courts de: not know. AtheE;Jui*-i&r-
diction, of - the: Hpuse of Commons: ,——they kinow'

mothing of: the law of" Parliament ;=—they have: ot

g;ts";r;ecprds, ~and ;-hav,m g no knowledge. thereof;-they:

cahnot. judge whether they. have ‘exceeded, its law,:

or fallen'sllort of it. - The- Courtfrcana-. judge. :011!‘5*?
-as far as they know. 'lhey can. gwe no opinzt)n»gn

the acts of the House ot Cammons upon Lheu"

L

palhamentary law,

B i

of privilege: coming incidentally before the Caurt,
,:gnd being .the- ‘point .itself - directly : before: the

“Cowt.. In the first. case, the Courtwill, take

-Rolige: ;;,qf .them, - because, it is, necessary. to; pre-

et 0 I e

e T
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ventday failurenof: §ﬁ§ti ik

véithe ¢ rem’é‘ of: mlschléff 1f they shdhhi” FLrao
Qi/l-,‘“-gf v e s
il 'Ehat a
which: there {scnotappeal may b= abused ‘tos the!
. frostedpéadful consequences; and th’xt suchs abuser»

e
et

RO 2 M@v ;\';(t-r)( qy\fﬁ

‘mdstbeswithout remedy, this possibility-of ‘abuise,s
'ai_fx&:z.thi;t'za‘h‘s‘énbﬁe‘ of - reﬁxedyf for -the wrongs: 6P
stipteniespowet, are’ un avoidable: - Thé:Court Df
Comimon Pleas and the Court of King’s Bencly havé
" boltly thé same summary power; and m-aiyib;o-t hidbise
xt;-&-i-andan“both sthefe is:no: appeal. - The "'six"bjeéi}‘
andthe: law- hiave 'no‘securlty but i the discréetions’
theu mtegrtty randsthie: reputatlon of: the ‘Courty=d

and ! this; operhaps,‘ A8 suﬁielent If ‘thee “irifeFioE
Gourts:abuse stheir authonty, itisial pubhc ghieve
gance, tand the' only! f-r.emedy is:in the‘kLe’glsIat»ure.z; ;

FH:theiCommbons: abus'éf-ithei‘rs","f there 'is ‘an ‘appeal’

tox the: PeOp]e, to whoni: the King: maf send them |

by dlssolutlon. - ST

~,,.:\. PR ,‘.";. a0

T }1:??1?@9_91354 of Crosby’s ,case.iy chiefly valuable,

.as; containing.the .opinion of Blackstone,, which,jjs

:.%Elz-ss&ixsﬂaaig is ;qwnswégds

” e - ; 5
Wi X EL L ;( e TL” LJJ §IO 9{‘ :4‘5'140»0 S DAIVIN A 9 i

X The present cas,e is of great importance, be-n

< I “matterdfl ofd diteer>
p’rﬁ‘ilaége? “they awill" wot.’ lnﬁexféfre, fandlit Would>

uthe obJectmn, that 'ﬁpowextfronn :

';cach other.

,.é;j, «r?,(;,fﬁm IROTY

THE LAW:QF PRIVILEGEY &y 98y

cause thehbexty of the subjeetf.lb rmatex‘nﬂygcamw
cerned

./The: House of: Commons ilSs a s;xpﬁeme» :

court, anid; every sueh Comt must begudge of ~1t;r -

own contempts, and of -its own pnvdeges. No

hament ‘and 1he Coults of Westmmster, can’ have
any: -dontroul* in tHe contempts or- prwﬂeges 0£
The reason of this' raleis’ foundedas

well in the uniform’ pracuce “of all* Courts;~as? m

the -mischief" ‘which’ would follow ‘the. breacb ef 1t

The.: sole: . adjudication of contempts,’ therefore})
and ‘the- pumsh'nent thereof, belong;: exclusnely,
to- gach- respectlve Court. “What mﬁmte confu~

sion:and; disorder would follow, if - one: Couirt: could

- determine -the:: contempts of!; others ‘—:—-It ‘would

}ead to-a daily combat of' Jul‘lSdK‘thﬂ Therefére,
the: Judgment and: commltmenté of «each. Comt, 3
to; contempts, niust be ﬁna] and without “con

troul ——-And as ‘to thel: abuse of - this: fsummaty

| Courts~ in- “hxch I include the: tWo- Honsesfof Par- '

poxvexfthe\ rule xs. that- ab abusu: ad usum mm

’1 li

!

walet consequentias”

Such ate! thé Teading
lxest times" ﬁnoSt to the preSent day, m‘s‘vhich tie
acts of the House, upoh’ COnten‘xpts and’ pl‘waégé

precedents from ‘the Jear-

h'zve been broucrht before thc Courts of Law, and -

i)v: FIM H:nﬂ“ui’
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moreapartigularly since the: Revolutlon, have been
sifted;: exaniined; tand-. in some :degree: settled.=b
There are certainly two or thfee other cases, but
their'matter and poinits are so anticipated agd‘in-
cluded'in those we have' given, thiat it would'be.
Butf"irépet‘tion‘?tfo ‘Cite them. 'The "cas’;e of Flower-
kad: nothmg in' it distinct and: pecuhal. LIt was.
demded upon the e\:act line of Crosby’s  case, and,
the judgment of De Grey almost verbally repeated -

by Lord Kenyon and the other Juddes —-See S'.
Term. Rep 314~. T

= f\j,,4

3 So much thexefore, may be seen by these pxe.
cedents. L SR R ‘

REEN
3

. lst That the House of Commons are recotrnlsed '
as a Court n the Couxts of Law. e

2d1y, That as a Court and a supreme Couxt
they have what essentxally belongs to-a, Court-—{

‘the rrxght of adjudging contemPts, and of pumsh-
ing. them w1th0ut conuoul

‘Tvsdl}’, _That, a‘ a supxeme Court they are exx

clusxve Judges of thexr own‘pnvﬂeoes '-—thelr prl- -

a

4th1v Ihat the Comts thC no..direct. cogm»

udetexmme ‘on the pu\ ilege, ,

~' dents of Palhament, with the” purpose of ik n‘d{

ppl LAW . COFTERIVILEGE; &6 o5

-and-nray: be declared ‘by:‘themselves;: randrwhenoso

R

declared, must- ‘be deﬁmtmly adopt‘e'd:hy othersh

“sance .of  matters, of puvxlege, but where; the: dg—
rect issue is:a cwxl ncrht and the. quesnon of -
:privdeﬂe is: only 1nc1dental th’lt then the .Courts

~have a, right,. “and have; frequently exerolsed {ityto

5thiy, That the 1emedy for the '1buse of this

summary power is threefold—1st, ﬁy conferences

: thh the. Lords—-—QdIy, By the -advice : of the Km
B actmor himself under that of his Pmyy Councxl

- 3dly, By a dissolution of Parliament. =

SRR R R SR S &

* JURISDICTION OF THE HOUSE.

)

. Having' iiow takeii a cursory view of ‘the p

| that compass of’ prwﬂeoe ‘which both Housed have

1mmemor1ally claimed, and which the Courts ‘of

: Law, when brought before them, have recogmsed

it-now ‘remains* fo’be. consxdeied ‘how fax the' Jua‘

nsdlctzon of the Houses of Paxhament is’ mdepen-

Cdéntrund per se, how far it belonos solely to e
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- Housejrand thereby-excludes the: contxoul and cog« ,

msancve ofithe: chr s Co‘urts

i This ‘ind'eiaen“dent" jurisdi‘c'tic)n‘,f as*féi‘?i':isf;=“-réla{é,§
-to the question b'eforevus,'-is claimed and exercised
Lon. ; parllamentary comnntments for = contempt
wand breach of . prmlecre s the Parliament- claxmmg
.the right of ¢émmiitment as «rounded in- neces-
sit; 5rand -an exemptlon from controul and.super-_-

or, in other words, -an. mdependenoy -of

Ju sdxctxon, as grounded in its supremacy. o Rk

resPect -to. each other, in commitments .for. con=

tempt, 1s ggounded upon: the inconveniency of the

Jjarring and opposition of Courts of equal rank.—:

The mdependency of the jurisdiction of Barhament

s, grounded a jerzorz, on a sxmxlar reason, . atid

'the .inconvenience and’ mdecency that; the:

. acts, of a- supreme -tribunal- should be- canvabsed*“

‘ ﬁ:f NI

and controuled ‘by:an inferior: one. RN

Let us. look to the obgectlons to thxs doctrme,

wh;ch have been summed up in;a syllooxsm

v from posmve law,—zdly, T hat they havefﬁ by

?vTh¢r mdependency of the I&mgs Courts thh.

-olaring and: “recognising their prnﬂeges, and by"

Lmlz AN IO RREVITEGE, sl or.

ﬁxxpmson for breach of:: prwilege -and 'cnntemp'f,
exclusive of any controuls ‘or intéiferénce -af the

,Courts, can be clanned only by vn'tue of some

5 ﬁ»ln

-To ﬂns it may. be brleﬁy ansWered,-—’lst ’Pha

custom,——and 3dly, What 18 stronwer than elther, =

T st T he: Parhameﬁt hiave thls excluswe Jurl

diction by ‘positive ‘lawslii e by statute

the judgment of the Courts m’terp‘retmg commmr

Jaw, and ~the1eby rendermg it express. :

. PR ¥
o J T BRI R AV T L e

By the statute4H VIII cap 8.1t was' enac;ed
and declarbd ‘that all accusements, condem-
n‘anans, executmns, ﬁnes, amercmments, pu—

0
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: ggiS!ggngpts,jcorreotion s, charges, and,impositions,
SALADY time from henceforth;to be put, r.,”had
-;pon any,Member, elther of that present,, Pa,rha-

qnent -or-at any.. Parhament after that, acﬁhtoibe

: holden. for any bill, speakmg, 'easomng,odeclar-

»ing.of any matter. or matters concerning. the Par-

._,__Jy yold,_‘and_of none effect. -

Lord Hale 'S, observatlon upon thls clause is:-
The act of 4 VIII 18 declarator) of the an

A V7 R

: law‘and customl of Parhament——The last :'clause

k h}‘7 the ng s Courts in dehveung judgroent; is

now recelved as declared law,sand an’ admltted‘

rule of Judgment —in, other w ords, as  express’

common 1,‘le' S ERRTI

e

>

hament to. be commenced or treated of be utteh ‘

' ]aw and custom of Parliament the ng

VHETEAW OH pdiviLednKe. G99

by “thie ivil 'O < Gation” Taw;’ orHe by paxfﬁcﬁlar‘
"customs. ‘' Seo, ‘the hwthoui'ﬁ“of’ ‘th’ﬁm&xt,

g proprus leglbus & iconsﬂetudlmbus SiHsis-
it

that all Welghty matters arlsmg 111 Par 1ament

concernmcr the Peers or Commons m Parhame‘nt

.....

laW used in any mferlor court-—-—whlch Was $0 de'

clared to be- concerning the peers ‘of thie rédl by

- ﬂ1e ng and the Lords parz ratwne for the Com-»

i mons, for any thmg done or mov ed in the’ House

Vof Commons' and the rather, for that by another
ot

1n

take noticeof : any thmo said or done m the H‘ouse
“of Commons, but by report of the House of Comv

' mons, and every Mo ember m Parhament has @ Judz-

) caal place and can be 70 wztness. And ‘this'is the .

' reason that judges’ ought not' to gn'e an oplmoni

of" matter of Parhament ‘bBecause'it'is not té be de« !
" cided by-the common law, but secuzadiony legémiet”

s ieonsﬁetudineﬁ-j Paifl'iétiné'nti-Aild Sevlé_lly offence -
\ ‘committed in any court, puﬁishabie'by thaﬁ-"oé_'u-i't; :
must be. -punished in_the same court," or i'n some.
'_ : hltrher, and the- comt of Palhament has no hlgh-z ;
“Vide Hale’s Jur. of Parhament :

o2

Now it is" Lex~ et consuefudo Pm‘hame%tt,
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717 Agding < The Lerdsin their House hiave: powér"
of Jﬂdmature, ‘andsthe Commohs in théir Houss
hayerlikewise power of Judleatui'ei«’? f 'V 1de‘ Phc* '

s And 5‘?*85iﬁ‘§ “Though' the Parliament ‘err'in
grantmg any ‘process, . W}uch it ought not; -yet

thlSr 18 not re‘versﬂ)le n any other court, nor: any

2. Thes.e examples anid opinians we have pro-
duced: o ‘prove’ that - the’ Parliament, : and -eithen
House; (for:wherever ‘the. comumon naxf_),efz is: used;
both:or either'are’intended ) ‘have this-independent-
jurisdiction ‘by:lawy-the same examples might suf-.
fide to prove that . they possess it-by custom.—For
weised the Jex-et consuetrido Parliamentiinvariably.,
joined togethes:in all: our iaW"books——and by this
name ‘the »mdependency of theie jurisdiction -
therein-asserted :to-beboth i Jawand-in custori. <
Itiscin daw for-the: réason-and frof the precedents:
above assigned 3 fand: Jitl: fs- i fcustomy “ecause-

‘the -comman:law; ‘whichi ik custemnirsélfyndavasis.

e

THE : EAW OF PRIVILEGE; :&e. - 10k

blyprecogmsess,lqn—lt {recognises xg; moregy p}, iny
all:the ways by which; it can:legally secognise gxfgy
thing »- it recognises, it, posxtwely by; certaini expresy
judgments of courts and; by the express-
of the law books received and quoted as Iaw ; and,

it yecognises : xt«neaatively, in. at. much:as, it neyer
acts agdlnst it. ——What would .my man. require 4o,
constitute a custom, but a positive and unbroken
re/cognition of it as a -custom by--‘theﬁrsourcé.-:gﬁ all
custom, :the co,mmon law; . a. recowm‘gmnjmkggv;ﬂ
with-the ﬁrst knowledge, acquamtance -and;society;,
which the courts and. the chambers: of: Patliament,
had with each other. -~

Aeron Syl L oo e e Ak
o B N S S N UL TIE AT LR P A R R R S A

s+ Care must be taken not to confound two kinds of

custom,—legal custom, and Parliamentary’ custofii:
<~Legal .custom -has been defined- by. - statittes;.

and: is:limited within a.certain compass.ofi: time, s

Patliamentary \custom is:to. ‘be. sought-.and 1o b’
.found ;only:in;the r€cords: andjournals of Parlias

ment; and nathing ican beiavetred against it; ifitbe,
found there.:;Theirecord is;necessarily th e-evidence:
of itself—The thing itsclF is.of necessity -a strongei:
évidéngé «of .its owniexistence tihhnvan y. presumption
f(Qm\prescrlptwn—-and that surely may.be:reasons
abLy ﬁonsxdcrcd a8 the cmsmmhaf apy: court orbody,
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- are f»"'o‘pxnlon that the “House " of* Commons I

the'Cominons; seéems to prove; that. they began=

103" riE LAW OF PRIVILEGE, &6,

(offm “c?the” ‘wo 1ds, ;'as’a necessary pa“
of’ It'j th" reas

ferréd from'its loncr co-exxstence w1th the thlrffr to'

[ah eiementé

whichitis annexed andwhichis coeval Wlth the thmm

ltsélf‘ MofeOVer, as the lex et consuetudo P'uha-’{'
menti’ ale only o be ]udved of by themselves,’ they-

are necessauly exempt from’ what the'law’ requuﬂes’-’

" "e ]egal constltuents of 1ts own customs ,

" Thereis ‘much  controversy as to the antiquity

of the House of Commons.——Prynne and Selden”

not’ V1s1ble n: our hlstory as a portion of thet
Parhament “till- about the ' conclusion of ‘the "
reign.-of ‘Henry: ‘the Thnd and “after ‘the batile”
of ‘Evesham. Pelyt hon the contrary, in- hlS e

celebrated: argument. o the ‘antient r 1g11t§~r of -

165 z—i)'éféi-éﬁﬂiisﬁtilné soand Sir R.-Atkins, in-his:
tifcts o Pérhament ‘stréngtliens:the: arguments :
of ‘Petyt by charters: andrecords;. can’ymg up:-
the ‘existence of the Cofiimons; 4% a4 pait of Par- g
ll’aiﬁent**:to«'a‘\date: niuch antéiiorstorthe: Norman ;
Gonquest It is of - little 'o‘o‘ns'equence".:to‘-é.t-.h-erﬂ

questmn Tbefore -us-whicli-of. these opinions we s

may prefer: 1f the House: did: not exist” indtss

present. pel fect :form, .a |
~.411am,ent \and an assoelate of the, Hogsg} of | qr@s&“

" must of necessity belong to the House of C

et

THE LAY, OF PRIVILEGE, &e. 10

.aa~eo 01'di~ngte pax] !l,of Ea&'

LN

a dlstlnct but equal branch of the Legis] ;15
befoze the. battle of Evesham, 1t 1s stﬂl certaln

,vthat the People e\nsted and that the 1eg1slatlve

'dels m some shape or other, _Was at the least‘ as

extenswe ~as .at present. —At all events, Jthe
- House of Lords, the Madnum C’onczlmm Dommz

. Regzs, exlsted ‘and this is enough for our, pur-

pose, »masmuch as. Whatever right is. clalmed by .,
the House of- Lords in vir tue of its parliamentary .

character, in ‘cases of pnvﬂege and contempt

'ﬂaPaﬂi‘ament is to be considered as one body,.
cohsisting of ‘Lords"and - Commons:; ~grantingy:
therefore, that before the formal junction of the -
Lords and Commons in the Great Council of the

k_l,ngdyoml,z the Commons had no corporate pars,

liamentary. existence, - it must still be admitted, .

that . upon. the; event : of . this: conjunctlon, th}s
confluence.of the: two streams, they became ong-.

and indivisible. in their. rights. and functlons..

T he Lm& ommumca&e& 40 ﬁne Commons all.
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.the. rights and qualities of _ their. par-limnentary

|uture, .and. they gamed them by adoptmn, if
uot by blrth.., o -

e '_: J:’.ya k‘i_n"d c")f 'le;if pas’t Lminia they succeeded to.a
P .stock ’é‘nd fund as if they had enjoyed and p“oé’sess.f
Jed it by an original right—~When the House 'of
n Ommons became an adopted, received, and ac-

Zmowledged Member of the Magniin Conczlzum,

‘or Parhament they neceeearﬂy became mvested
F¥ith all the rights-and privileges of the body to
hich they weie appehd.e‘dvas a Member-‘-t{lfhey

l,y ats. owh pecuhar share, hut an entire and uno
id)vlded right in. the whole. To say all in a. WOl‘d
;hey became the mere balloted Members, as-it

'forel hem the character, nghts, and pnvxlegee

.y of thlé cor poratlon existed time out of mind; they

were inherent in, and appended to its pature;
and descended upon a]l 1ts partb as soon as. they

came mto ex1stence.

tumacy, and commlt‘ung for contempt

;nto a. cmpora‘aon which existed long. be-v ,

. necessxtyb

R Y
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. ionar chy, and necessanly commumcated its" own

71'%nature and” mghts«to whatever- it~ admltted ‘as
. parts ef itself—-It seems needless to’ insist: en ﬂns
head —-but if  Parliament were to appomt a
‘conimission 6f its own - Membexs for a cer’tam
";purpose during the sessmns, thele cannot be “a

'??'deubt but that such committee, guatemw ad 3 rein

commissi, Would have all the characte1 and powers

~ of -Parliament ; the rlght of pumshmg fm

Legal custom 1s oné thmgmparhament‘u‘y

custom is’ another,-—and they are .to be sought

.in dlﬁ'erent places. ‘one in thé statute rolls, the
'other in’ the rolls of P«u’lnment | lt 1s ot

: ;)}eadable agamst o parhamentary custom that

P
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1f “has eusted ‘siiice Rlchal(l I-—-—If the: ‘custﬂm

‘e‘:lst in the records; and is there acknowlédged

a8'a t:ustom there is an ‘end of’ 1t Whatevelde

| paﬂlamenta‘ry must bé tried by itself: -——Joulm‘.ﬂ

must - be opposed " to Jjournal, and resolutmns

Cotesy and 01dels, to each other - The questlon

'is not how you. choose to interpret ’them, ‘but

“what they intended themselves.

©'Let us now conélder cmsouly some of the ob-

JGCUODS——-

- Tis Jjurisdiction, it is said; is contrary to- that
“clause ~of Magna Charta that o one’ shall ‘be
i otherwme 1mprlsoned than per legem terrz et Fuidi-
5aum parzum. Why so?: Why is net the right
B of»punlshli‘w for. contempts a palt of the- lex

“'terrae ?-—The -other Coults have alfvays ‘assumed

w3t as ‘such, ¢ and exerCISe it as suchj;—and- why

~:should the High Court of Parliament,. 'of ‘any

- Chambef of the High Court ‘of Parliament' whcn

-acting as a Cowrt, whether in councﬂ enquny, or .

Judcment ‘be’ excluded from. what is: glanted to

-r-the. lowest ?-——-Palhament .qmoreover, as a. corpora—
tion,. was- surely coeval. with. Magna Charta, and

E thelefore whatevel natmally belonged :to -t ‘st

e
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be,:. xmphcdly at least, concened in, the: term; /ey

“tery By the le\ terlee nothmw more’ could be
=1ntended than :the whole body Qf the: ;gommon

?law, and of the process - of the.common law. . L
_canetempts, thexefore, belonged. to the common
1law; and they must. have belonged to 1t they were

'nccessalglly included w‘xthm;.thl_s general ter~n;.-_1 FY O

Pilode:

In commenting upon these words, legem terrz

et Judictum parwum, many law-writers, have. con-

sidered them as altexmtxves of each other, and ey

thls sense: have mcluded contempts in the legem

terrae, and assxgned tnals by JUI‘y to the othm —

“~This seems an unnecessary nicety ;—the -conjunc-

tlon isa coptdanve, 'md such a. distinction; of

E meanmcr chd certainly . not suit the knowledge andL
'scharacter of - the eera-of Maona Charta. . Jt.is

sufﬁcxent to txanslate legem- terre by the words

{common law~,—.-and then to. Undeletand by that

common‘law whatever the common Jaw. necessa-

~rily and no’tor'io-usly,~c0mp1§eh¢nds‘ﬁ whether: hy

- jury, orssummary. process.. - This summary process.

- is-the self~defence of Comts, .;md thexefme, not
to argue a point whxchvmv the -very proposition,
" is clearer than any argument ‘can make- it, every

‘“Court must. have it, and have it by.'a: stronger

PR

in
I
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Maﬁthérlty than” that of*" any posmve enactment

Whatevei by the rle'ht of re'xson, and- the supre-v

macygwhether to’ make or dlssolve, of necessnty

,,

A second objection i is, that the House of Com~
mons is no Cou1t of Record and therefore has no
rwht to ﬁne or’ lmprlson. “To " thls we mlght
bueﬂy an°wer, ‘that thlS is a maxxm of Law and

= »4 u:

of’ Parllament

should have a certam dignity, character, and pre- v

sumed knowledge, to be mtrusted with thls power

“over the pexson ‘of the sub_]ect and the Judges

have assumed thls crrcumstance of theu bemo a
Court of Record as the quahﬁcatlon to which they
give ‘that power ; such quahﬁcatlon Justlfymga

reasonable presumptlon that such courts have the'

requned dlcrnlty and knowledge. Now, who will |

say ‘that a Court of Parhament is not w1th1n the

veason of the rule, even if not ‘within the letter'?
And as common ‘law is a thing of reason, and,

not.like penal statutes, a thing.of letters and sy1~

]ables -that therefore the Parliament, even by coms -

mon law, would be admxtted to haxe the power m

questlonP P e e S PR

e

. AL, P o R f . - B e
b T RS T P S S At 5oyt Tt

Dratin T "'f,_‘z !

It s necessary that” courts_

. JInriquestions. -of “this, kind, however;«there - Ao

" one.from fact, and one from authority. - None of. )

of Lommons, dxawn up by a: Select Comtmttee, It

i
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usiially. a threefold argument ;—one from reasofs,

these is here wanting. We have shewn the.rea-
son ;-‘-——th‘e folloWin‘g, is_ the fact :— - ° R u\

. A

,J,:,»(»'T T ,_r. PRV on e - N ,»‘,v,.

It is not necessaxy to the summary power of
commltment that the Courts should be Courts of
Recoxd -—All Courts require the rloht and power
of self-defence, and therefore aIl leoal Courts

' i
have 1t.‘ - R T i

The Adn‘xiralty Courts,hav:e_‘ikt..'..

/

" The Ecclesiastical Courts have it— i

- i

’ : . 15
. P Siv ST i
A Police-office has it— - i

A single Magistrate hasit, - ol
o | ;

So”much‘ for the argu‘rnent' of fact.

Now asito’ authorlty —~The House of Come" B
mons is a Court: ‘of Judncature, and a Court of I

L e

Saav S

e 5]

Record.——oee 4 Insl ‘23 and 47,

In the statement of the privileges of the House ~ W
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vz er Francis Bacon, Sir Edward, Sandys; and

other s, ‘and presented as:an-Address to King:J ames

the First, is the following claim and assertlon -

It has been very injuriously (injuriously -to the sa-

c1ed memory of great and virtuous men ) demand-

‘ed, 'what kind of judges were Lords: Mansfield; De

Grey,’-and Kenyon ?—Surely no one will ask- tht
kind of men .weére Sir Francis Bacon and Sir Ed«-'

ward Sandys ?—-The passage: is as follows SR
e Concel nmg the ancwnt rights of the sxtbjects
of this realm, chleﬂy ‘consisting in the’ privileges

of this House of Palhament the misinfor ‘mation

openly dehveled to your Ma;e&:ty has” been 1nv-‘

thlee thmws. o
: 1 ‘That We‘ hold no't‘(’)ulr pri_vil’egés of fight'but‘
of grace, only renewed every Parliament by way

‘of donative upon petition, and so to.be limited..

2 Tnat we are no, court of recmd but that

pur ploceedmgs hele are only acts and memoris

als, and tha‘c attendance on us thh the rccords.

lS coultesy not duty

++8. That the esamination of the retutn of writs

THE EAW: OF PRIVILEGE, &eév 11

for Knights and Burgesses is without dur’coms

pass; and due to the chanééry. s oo

"-Against which assertions ‘tiél’f&ing' direcﬂy ‘and
apparently - to the utter 'oxferthl‘ow  0f 'ﬂl‘é' Véry

fandamental pr nﬂewes of our House and’ therein

of the rights and hbertles of the whole Commons

of your realm of England, which they and their -

ancestors from time immemorial have undoubt:
ediy enjoyed undel your Majesty s most noble
'proo'emtors, ' R

We the nghts, Clt}zens, and Burb"esses of

“the H()use of Commons assembled in Palhament
and in the name of the whole Commons of the

realm of England, with umfoun consent for
ourselves ‘and our posten’ues, do explessly pro-

test, as being derogatory in “the highest: degre"e
to the true dignity, liberty; and authonty of
your Ma;esty s High Court of Parliament, and
‘conséquently to the ngh* of all ‘your. Majesty s
said subJects, and-the whole body of ‘this your
‘kingdom ; and-we desn‘e that this om pi‘otesta-
‘tion may- be recorded ‘to all posteuty

.-And contrariwise, ‘with all humble and ‘due

i
i
|

T NEETE

TR

;
e e
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Trespect to your Ma_]esty agamst “those. mlsmf

formatlons, we most traly avo uch ‘that our pri~
vileges and’ hbertles are our rlght and.due inhez

titance, no less than our very: lands and goods i

‘and that they cannot be with-held from us; de-‘

nied, or lmpalred but with . apparent wrong to

-the: Whole state of-the realm, ~ . oo Lo

And that our making 1'equest on 1he entrance

of Parhament to enjoy our privileges, is an. act

only of manners, and doth weaken our. rlghts no

more than our serving the ng for our lands by

petition, which form, though new- and more de:

‘cent. than the old one by precipe, yet the subs

Jg.gt?si r;ght_‘ls no IG.S.S now th;m of old. . ¢

PR

oF RECORD, and .so- ever esteemed and. that
‘there 1s not the hlghest standmg court in the
land that ought to enter into competition,’ either

for, (hgmty or authority, with the-High Court. of

Parhament, which may give laws to other courts,

“but from other - courts, receive nelther laws. nor,'

orders.——Vzde Hule s Jurisdiction qf Parl

k We avoﬁch aiso, ‘that our Housé 1s avCOUR:r‘.}. N

rules of tnal-, ﬁwruihs of v-im

HIEE BAWOF R WI LEGEw&C

-\upon summmy mformatml amdnthe-'v=c,on-fe§si(¢)}fi
of the party. The.cx_.’vught which is- erroneously

given to these objections is founded on the

same wrong conception and confusion’ of two

dlstmct thmgs. -The Juuschctlon of Par hflmefit

Lke all rwhts and Jurm(hcaons founded il

ﬂeessﬁy,aa:nd 1116161018 left open by IftW* isafkind

of ! equlty or general reason, which *is dbso"h éd
from the l'ules of law by the coumtmn of
nature,—which, not being %301‘11'01“ law\-doe‘s a’ae‘t
proceed by law,—but ~being born of 16&.‘301],

pi'ec’:eeds .bv veason. Cu 1116 rules of 1 wfsome

conﬁrmed bv tlie pmﬂtme of tbc Qour ’.

'*Ji}lﬁﬁce 'dre meidy poutne aud asztu. y, '

their (mhnfmon does’ not e tend b(} ond mur"

owir céurt an(‘iitnbuna!';-7—013(: court may have.

q
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< one form. of process,—-aanother i cotnt: ,;m:zy shiave
angther, ., It;-is 3, prmclp]e of nutural; law that

&‘J

thegg fpx:ms ;should, be such: ‘as:should secure: the

“end; pf; naturaljustice:; -but At leaves st every
coult” and; to..every: conhitrysitosgive to: these
gggms:::=Wl_1at_.az.;s,hap,e -they pléase;:‘and: amopgs‘t
many ~of a similar . nature: and: equival'ent:é;.ef&;
Czlfcy,-to fnake a.discretionary selection. : Hence
one: coult;proceeds by oath of: Wltnesses—»an()'
ther by wager of law ;—one, ex mamfesta re; by
the evidence of the overt act itself ;—anather by
legal-proofs and. presurﬁptions,—'—by ‘the: }S‘ébof
of the:fact;. and by the lewml demgnatmn of: the
gullty party

The fo;.xms.of : courts, _the rules of evide"x‘wé

@ngl;:‘txial.‘, -are the securities ‘which the law ‘takes

against.-the discretion of ‘any individual Judge; .

Tbutiare these forms: equally necessary when the
law:aéts by its. own arm,and’as it were /in its
own person ? - Can the legislature, or any:inte.

gral:member of  the legislature, at Jonee :a. part

: ﬁi}d"a whole, like the '-'ar}n*f.of=~th"evvboc}y 'a-'-'be”
| Jealeus of. itself, aud admit | that «distrust.of- 1ts'

i) Jus’ncea as to put 1tself under those fetters

v wnn vs h ch 11 ﬂas mwsted :md Jesi rained aﬂ 1ns

ey
o

§
!
|
!

Tk DAWCOF BRIVILEGR] W 3¢
ferior v courts’P-——LAH ‘stich - Suprenie Juu&hétrdﬁé

it by then‘« own auth rlty, and &ct updﬁ“thelr

they-are tiot-bound by rules ‘of law; swhichniiay

or may not: ’require .certain oaths and processi==

‘but:they are bound by naturak equity; ‘'which

varies its-process. ¢ and its forms accmdlnwto thé :

reason of the case. R TR FR A

M«The House of . Commons, 1t s sald -canmot

examme on. oath —-—VVhy so ?~—-Tlxe ‘House' of

' Commons cdn examine on oath, and.almost

daily does examine on oath ;—it examines on -

oathiin election cases ;—it examines. on ‘oath‘on

_committees of various kinds.” Where the Housé

dogsaiot examine on oath, it is not fromdefect
of nght and power, but because: it has: not used

1'tse1f; SO vto.do. =T he ‘matters' which come before.

- it::ave seldom, of & nature’? in which -oaths <are:

required ;=+they have seldom’  any - matters’ zof
trial properly:sg-called. In all’ cases of privis
lege;-they have:only:to decide ez manifestdiies

The ‘contempt stares - :them in the face:; —-the

‘ ‘,‘mthor of ritsis - desxgnated inthe act itself; dthe:

Q2
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House, havg,‘to adJudxcate, and not; tq try 5.4
glycﬁ;udomcnt ‘md not. to, hefu‘ .evidences: wh ;t

not a defence, burt

‘ro'

the mercy of the;; ccourt.. .

The;:prisoner.is;callsd
upon——not to.. onhadxct ;the, cv,ldence, for: th«;t
iy past—but to answer the, questlon, thtf haye
you_got. to. say why. sentence should not -be

passed 2, >——Hence the mann(n in, which the IIousg

m;l 1is par inasmuch as they are appeals to

¢clemency, and rarely defences aoamst -the -evi- -

dence,. ...

. . N . - & . 'w;.
. . . . . . . Lo Lo Syt

A_he ob‘}ectxon a gai nat the W'u'rant . a8 bemﬁ*

unsealed is of the same natme as that aoralnst ;

the _process, and mloht be passed over with the
same general .:msw er, that. the tham.ent . and
every: branch of it, is a. supreme and not:a sub-

mzdmate trlbunal ~—-——that they are. hound by-the

rudes; of natural equity, and: not Dby those of >,

}aw -and that natural: eqult} has-no - posxtlve
yules: or deter 1n111ate -process;:that,-she is. fixed
ends, but- that - the

whole. armonry, of reason 1s amoncstr her:meansy

and mvanable only . her

the. staff, the W ord the rods :md the; mace-——the
oath, the affizmation; the honour, and: the-mere

SUPP lication- to -

c1ves. these appeals, that is, without . answer

<3

“onhis record ;-

THE LAW OF PRIVILEGE, &¢.

word, without thé  solemnity of’ tmmaﬂy i

Far

g The rules of'the &ourts aré w hat the c%)m%s*

tave® nnposed ‘upon”themselveés.

{iiférior-eotirts had no 1i ight to’ uf‘xposc : .-the ...~same
riilés“on tlie High Court " 'of Paili ament, ‘»‘6’153551"5* y
o167 of the chambers of this ngh Couit: T8 i
16t dlinost as’ aosurd to argue " this 0b3ect10n a8
- to'urge’it P—'i he process of ‘the inférior comtd
belonos to themselves, and extends no further :

it 1%'\thcn- law, because it is their usage;’ an&

then"self-nnposmon.- It is neither the’ usage: 6‘f -

the Parliament, nor have they self-lmposed 1t’
thcy have another usage, and another. selfulm-

posed rule ;—they have a ‘warrant of thelr own,

e

tnal ef their own, ‘and executlon of' thelr own.

i::The parlidmentary warrants, moreover, aré

1ot  within the reason according to which “thé

legal warrants aré required to be sealed.  Tlie

magistrate is required. to ‘seal his warrant: for
two. reasons—in the first place, to authenticate
his act to another officer who is required to-act

‘upon - it—and in-the hext place, ‘that in ‘thi

called to:answer for. it, and instantly con\ncted ‘

ox;-in legal langunage; be estop”

7
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¥

- ped froim ﬁény‘mn it; or'ré qmrm«r fﬁi‘%‘-i\i‘lé'f'ﬂ"ﬁrgﬁf

The 18w

6ff*€°€’hfat he 3% ’-‘Lllefred to have’ done
hatlng htlgatlon o1 delay of Justlce whenew"l”fﬁ
‘nd

 takes al ‘deed- or’ record “a stamp or lflngSSrnPnt

#ets bf itseif; alwavs acts tothe’ pm‘p e,

that nothmO' may’ ‘be avérred agalnst it ~Th§

vmaglstrate or court is- thus rendéred lnnnedldte-
~But’ the ‘House of

Iy arhénable” for its act: "

Commtmq being’in its’ nature amen'lble to 6

one;: -and’ ‘all its ‘acts bumg acts’ of notonety, o
Sfacie patrie populzgu,e, the sealing of* the’ wilrs
rants is necessary for neither of the above pur ‘

poSes., - In the ‘case of - the abuse of. the Houe; y

thiessabject has 1o -legal 1'emedy, because “the“

abusel sdeemed to be’ nnposs1ble, -and the' end’

not’ bemg 1equned the means (the sealmg'of
the'warrant) ‘are ‘not given ~--:md with" 1'esperc”t' '
torthé officer; he'is oﬁicmlly in attendance, and :

1ecexves . the warrant ez’ manu m manum. [

O T AL I

s

5! We have cons1dered AN a’nother place; the®
objection, - that a party;’ puméhed--by Parlia=

nient’; for- contempt may be::likewise ‘punishied:

atfcommon law,: and thus réceive” double nieasy

sure:for: .the :same- ;oﬂ'enc—e Palhament it

1

~r
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the preach of Vthe; Epedce. 'Ihe oﬁ'qn, e ho,sw,v

bl‘{l\;s 3 (%

;»fs

sm er al -~the same: stone breaks Joha Doe s, arm
ax;ld Rlchard Roe’s head ;—dJohn Doe has,,hrs

satlsfdctmn in damages, and Richard Roe, ifeso

mchned in mdlctment

. The- offences, moreover, punished by Parlia-,
ment as parliamentary, are:not generally quate:;

nus.th eir parliamentary nature, punish able ‘elses:

VVhBl €.

only pumshabne elthel in that court orin some :

hxo her court

only pumshable in the. court itself- whlch 18 ﬂge :

object of them. This is peculmr]y the case in

parhamentary contemptsm'l he mdm‘n’v courts

take no cognisance. of these confempt.,, b?{;auwei;
they know -net.what: they are ;—they. depend::
upon.. the- orders;:;the res solutions, - &c..of tlmzl
House, .of which: the courts have no legall r-DOW"‘-‘ "

ledge: and - celmmty »Lhere :ave: ccrtamh' SOTRE: !

2

'Ihe contempts adamst any court care-

and ma,ny of the contempte are:

X\l

T
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fjences '._aoamszt Parhament w hldi are at the

‘v‘s}'\

S ar s

A3 xth respect to the ecuhar natme 01 p'

\

ﬂepui;es io 'n’xkest ny person,- and such conts

k mfmd =8 a, g;ood Jus’uﬁc t;qn in fejse 1111})1‘180119

Ak

bof notorlety, ‘and 1mpossﬂ)le to be assumed or

'pretended s0-as to serve: as a cover for v1ole"

r}m LAW OF PRIVILEGE, &e. 191

‘mar shal or hls deputy, the comm'md isa matter '

| 'lhe two 1'easens of wr1t1nO' and sealmcr fmhna,

‘the person of the Judge bemg certlﬁed in the

'very act, so as to de51gnate him as the author

of it, and the officer receiving the ‘command’ ore
tenus, the law. does mnot. extend its demand_s,

‘where they are so ev1dent1y unnecessary

It is another questlon w1th respect to parha-

mentary process, Whether it W111 Justxfy breach )

of outer doors, ‘a forcible entrance mto the

dwelhng-house./ Let us see the practme of the :

courte.. Wlth respect to the executmg attach-
ments for contempt, it will depend much. upon
the nature of the act which brings the- party

into contempt, whether the doors may be broken

open or mot. - Our Jawyers have always dlstrl-
buted contempts under the head of 1msdemean-
ors, and process of contempt always runs in the
King’s name.—Contempts grounded on’ mee
disobedience to the rules of court, in aid of the

rights of~ htlgatmg partxee, and in. the course of

eivil- pxoceedmgs, as in refusmg to perform an .

nward become a rule of court, areto- be consx»
n
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derodmierely im aeivil Hght 7 anid ifa parey beih

‘mbcﬁtlbn apoian attachimient: for ‘tliis §pee ieé’"fi)’f
~-dﬁt¥emi}t stiisrascivil eXectitioh blﬂy,v andv“hé
\mdyﬁﬁe *dlscharged under an Insdlvént'{Aot}U«i»

=siBlat dn-all cases © bf- doilt'empts? of ‘court,: pros
perlyt socalled, - and not meérely fictitious- ¢ons

tempts 'ih aid of -civil rights;’ 1‘:‘13""0'011téih1)t-§i"f

1h’e King’s writ, contempts in the face “of -thie

douityY or contemptuous words” or wrltmgs ‘Goti-

g cernmgfthe ‘dourt s all these conteriipts ‘are erit

‘minal}@nd 6f cotrse subJect to eriminal’ process:
They are mlsdemeanms at common laW, and if
tHé pmty “when called upon, “do not purge Tiis
cdhteﬁipt to' the “court, ‘or if the contempt be
of an’ ‘Hétnons' natm’e, ‘which “induces 'the'‘¢olitt
‘Io ptimsh 1t m thé first instance; an’ ‘attachment
1dsuin "thereon will doubtless justify a breach’of
ddors begause thie breach of thé} pédceis actualand
: p’rimmy, and not- fietitioud”aiid Consequential §
'béca’use it is a violent’ con’bﬂmﬁcy and thereforé;
gaateniw, an Aet’ of 1'ebellmn bemo @ defenswe
§tanﬁmg up agamst the- authority ‘of-the laws+
- Now; stch: being the: powex andrirights of the

Kitips -‘éoiix‘téi‘ @ foriémz e smzzlz, thetcourt of

of

.lnd a comphment to 1ts clemency at:.

pencc of. 1t.s Teason.. ‘There 1s celimluy how e_;ex,,

THE TAW: OF RRIVILEGE, s&0. 128

Ilm hamen t.must: have —fsh’e; sdmexr Lhesreasom s

‘;heasame Ants »natme, onlg stxm;ger dniitsyder,
gXeC; 1 1£, the House of .Commons: have: thg JEight;

and, power 10, @(ljudﬂ"e ‘contempts.: and ito, comm;t ‘

14 t»] l

upon them, thev must: be- necessanly armed

an equlvalent process with that of the inferior.

courts ;—they cannot have:a. m‘lncated and im-

perfect right ;—if they have: a right: to. the thingy

t,hey,,havc a uoht to the execution; and; the,;pm»
eEss.s The ‘same reason. which . gives them L CON
tempts, amust extend -to give:them, \yllat(;velﬂ,’ghe

reason of. law attaches to contempts—the power.

of - fmclbly follow ing.up. criminal contempts

i '\"’)’s‘

. J&uch hds been s‘ud of the pnvﬂeoo of the

RUE

outer,, doo;, and of “hat has been calibd the.

sanctlty of the d“ elling, 'md the 1aw 11.1‘: hexem

such a ﬂunn‘ Aas. tlns privilege ; buti it e\tend

anamst cull L process., ;0nly,—,—--I‘01ste1, who hAS

‘ becn called ;the. M agna Charta of the hbeitv of

the _subject,: ]d;ys ‘down; .the privilege thh thxs
lumtatmn.ﬁ-\—L(nd Coke, in Sema} ne’s, case, exs

pu.ssly exclude‘s it in ; plocess whelem the King

s aspartyi: “ h’xt, there{'ore, s the: prn eged

iy



1841 rﬁﬁ AW O ervﬁ,EG&),a &

~ Itk‘ﬁmb‘énfs‘ infact: balfely torthisiithat :m”everv

cusebistween partysand party ithie “law ‘yespeots

6! outer-doar of ihe dwelling:lio usey: becausein
p‘iéﬁfaté m_]ury\ ean ‘waitsa lelsmely redressHand
becausesitwill not; by bieaking open: the'dodr
of’ e‘t«hemfold sexpose the' family: to thieyes and
ra‘pme, son’the mere: tfomplamt of ar subject fox
B gival fxvifdng i But :éwhere “the: pubhc LIS (CONE

ckm‘md ithe reason’ fzulm ¥ (:he puvﬂege fails; i

"»\”(9‘ f; S S TR 2

e R IR P sy aiiey

o Tyt be ?f’réihembemd‘ thiat- thié‘priv‘ilegéﬁ%

st“i‘lctly thist of the hiouse; and not of the personn '

the? p'fatectlon of th‘e’ person 18 meiely el
Gental WD P T

'"In ~Fiee v..Gansel[——Cowp 5. —-—Lord Mansﬁe}d
-ihus Tithits -and explains” the prlvdeae . The
Books:talk of the privilege' of the: mansion-hotse,
hhrof the: pmvﬂege of :the. door ofit; which: can-
ot be broken open. The. whole questlon, there-
fore, will turn up‘on- the extent of that which is

zedlled cprivilege. “Now -thig szulerzdfoprivilege, -

o arlsmg"fmm /3 sound maxin: of' poliey,#is:no privi-

v 6fa debtor, fo erly speaking; who' y/abscords
-prop: P

~-fmm Justicedn: avmdance sof i legal process;thutis
é;nnexed 1o rthe. hous& and door far: thf: protechon :

P e —— e
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ofrarman and*hwﬂfarml) oIt dsstHerefore bysconst

) s’eq«uence inv thiat the: privilegeis: @ pratecm‘a nto:

The
gound:maxkim of-policy s this: tlzat ''''' wreatep, el

suchra: peison;-and: not: for ~his‘owns sakeis o

shotild:-be: a'vouled \ for’ aless; - and-a Iess gdod :should
pive uqy--.-zo,ra,greater, " 'Fhé outér:door’ therefote;
ér-window-of a- man’s heuse,: shall»not»»be broken
gpen by pwcess‘ . Thig has- been long sand: well
understood ; ;—the vround of it is this,that; -others
wise the consequences would be fatal ; for it would
Jeave ‘the family -within, naked .and: exposed: to

thieves and robbers.- It is ‘miuch- betterf eherefe}'ﬁ, '

says the law, that. you should wait for another o,p-
plobably be attended thh such dangerous’ consg»
Ajuenges. ‘But this is a maxim-of law, inirespect
«of! polmcal Justice, and makes no part of the: pr‘l.

.;vﬂege of the debtor himself. - [t ¥ to'be: taken
strictly; and rot' to be: ex;tended by any equltable

: analocrous mterpretatxo P e e gy

: 1 B . s : PR . . .
A :,m;! " -\5},«__:::\.-.-:._",_-; FSRR Y EERERAREE R 2yt

.%The_:_ﬁo]ﬂestséase to be found, which fakes nétice

-.of this privile'gé', i’is' a..¢€ase i‘n ‘th’é yéai‘bdbk’sﬁ&@

the outery door in executwn of a,ﬁw I faams.

,f;rghexf coy rti held “thait ,(sr.ﬁspa,ss fwo,.uld iy for-the

7
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WAL

qﬁiéprgﬁhal};ﬂoh});eak open;; aq(ougpi Aoor, to jexes

cte hiszprocgss, but whe:n the:, Qfﬁcex\fh‘\d $0080r, -
( tered;ihe: :bl'Qsz openca;t r‘u;nkk,: zand 100k souts ,Ah@,'
gbods which:were: in:it; Jinsrespectcof; which the,

court held,that. trespass. would not lie; forhe;had
yiaight- to: bxeak the trunk, and-take the: goods,=
Thigdstsufficient to shew how ng1diy the: puvﬂeO'e
wc;s;-fta}cen.ug ‘In -Semayne’s .case (5 Coke,.- abdy_q
quoted ){*-’ft-he\j 'same strict doctrine was. ho‘lfdén s :.:anﬂ
inittthe i‘ép‘bit in: Yelverton, 44 Ehz :Mich. f’:Tei'riﬁ-r;;‘

Rophari’ doubted. whether even the: outsr: dOOLWAS

'pplvxleged,)because it'would he:an: obstructxon m ‘
Justices. But. afterwards the court resolved: that the,

otifer-:door. ought ‘not to. he: broken open, andv

grounded: their opmton upqn ‘the: smgle authonty
of’l‘SEdW IV PR IR e SRS R

(Y

Tha n...?l PR

: . : : .A:':v;"",.z‘ SEge: DT

We thus see mth wha,t narrow: Jealousy the law
ﬁrst admxtted thlS privilege, and how 1t restrlcted'
anyx equltable extenswn of «lt. I‘ois‘t-er,.-.-vspeakmg

of ithé restriction of “this ‘pi'nu.legef;;; expr'esS'l)i‘says’,

page 319, « It is. always to be .temenibered:that

this rule is to be. conﬁned to- the case of arrest

P PR

-would be 1mpe1fect without: -
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-¢itéds a tekse i which “the House‘dlreotedutﬁé‘«h'
‘office? to breakiopen doots; and: 1t s absurdato sups
pose ithatithe Houserof: Comnions can’ 'be restricted
10: divil~ progess, iwhen - civil injuries;: :pmped){
~soucalled are, by const’mt plactlce, -and «the- law
-of. the- ]and, almost: in every . case: exempt from
'theu Jui isdiction, : Their- Juhsdlctlon is: emphat;—
‘cally confined to cummal: enquiries ‘and misdmea-
“pors of 4 superior maonltude, and.the procéss; saps
phcable to. such. offences is necessarily: attendang

_upon. the. cognizance of them.—In a wOrd,,Par-

liament have this power because -their _]uusdmm’qr} A
it.—They havéi:it
by the: strongest of. all laws—reasom: and necessxty 3
and to allow them rthe cognizance: of; crimes;hut

‘to confine them to civil process, would be:to:intrés=

-duce an absurdlty in parliamentary law. whu,h the:

-common-law knows not.

In Dalton,’ 44 and Crompton, 149, it: 1s Iatd:

- down that:a: man: may ‘be indicted and fined: fora:

<o ntem pttoﬁ*x:.ou'rt. STTERE

X CTCRRINECY $5 NI SUINE RS RO RS
e

Contempts are in the nature of a breach of &he:

. peace, accox~d111g to the opinion of Lord Chief Jus-
“tice(Holt, ascitedandapproved byLordHardwicke,
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1. Atkins, 5. ~——f-and a man 1ay be: taken on.a:Suir~
day. by process.of.contempt... . It.may. be Lud down
venerally, that i ln all-cases in. whlch :process.on the
Sabbath-day is. not prohibited. by, Stat.. 29,. c,h L1,
l_there-as no privilege of the.outer ,dq.,on._.-_b,‘ ,“A,teﬁon-
‘tempt for not.performing an order ofxthe_\,_z_GguI"t
of Chancery was hold-entantamount to a breach of
the:peace. by Lord 'Chancellor Hardwicke,:and
therefore i-{no:‘:privi‘legeﬂ of the Sabbath-day. - © By
analogy no privilege of .thé outer door.~See like-
wise 12 Mod. 348, - 5 | '

I Willes, 459, a contempt was holden by the
_Com’t of Common Pleas to-be a brcach of the

peace, therefore process of contempt mmht be

~executed on 3 Sundav. It is true that the courts

uhave rela\ied the cummal rule Wlth 1egald to.con-
tempts founded upon, and gr owmg out ofmvd suxts,
and have recently consxde1ed attachments gzanted
.upon them in the light.of merely cwd execut:ons 3

“bus: in all- cases. wherein the. oﬁ'ence is purely

of a pyblic character, and a dxsturbance of the

order or ceconomy of the :ealm, the pmcess is

Aeemed. strlctl}’ criminali © 0 e

. P g .
Eoetee oy 0E A \ ot beit o e EIRICIA
S S ST AR R T DY RER RIS St o Rl Tent
S T Y RS PRI RS A TR \ Do UL DTLIGIRRNET e ey

“An 'ttiachment fox: nanefformmg an. awa;rd w;}l

-

311 whlch thé off’ence is of a pubhc kind,

-to take hnn —In, Com_z/n s ngest th[e, Executzon,

gases of cummal or pubhc contempts.

“ punxsh be by their adjudlcatzon a contempt',' 't

_ e\cecutlon.

i

CFHEYEAW O PRVITEGE &e. 4449

' itot beFranted dgainst a Peer“or s Member'of Par-.
“Haient-—becise; accotiding t6 the modern doctrine,
'ﬂ?’t-ﬁey‘afé‘iﬁ"‘iﬁe"naiare"of"cfwil stits; But-in 1 W
'son, 33 2,1t 1s lax& down that an attachment for a

~

In l Rol 336, 1t is lald down, that an ofﬁcer upon

an attachment against a man, may. break the houge

c. 12, the samedoctrme is adrnlt‘te,d., T e B

We would infer from these authorltles that thele is

,no puvdege of the person or of the outer door m

The Statute 1 Jac. 1, cap. 13—-sufﬁc1ently proves’

“that the House of Commons have poWer to punlsh

oomem

—-—If the offence therefore which fhey assumé’ ’f'o

have, of | necessxty, the- same erlmmal proees§ {

belongs to other courts, to carry their sentence m‘?tb

RPN 35’}’2,

P T TR TP N . e

S e TR
i <

Another objection has ‘been ‘made: 'wamst

qlledged Iooseness in the term of commttment t—

The commltment of.the Commons is: durmg n]ea-ﬂ

'_3
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sure;-Bécausehbeing-uncertain of : their, own, exis-

“tenegyitheysdo notpretendato punishibeyond the -

being ‘of ithe court-=thé crown .may prorog-ne:'or

dissolve them,’ which at once sets their prxsonelm

'free i is'a eliéck upon my abiise $Ptlieir power

’of' comrnxtment—The cotnmitment’ “durmg plea-

“fixed’ peuod whﬂst ‘the’ pxacuce of constant px‘o—
rogatlon aﬁ’ords a certam remedy in cqses “of ‘con-

scaentxous contuma"y, thus, at 'ﬁlevents the prxsoner

‘of ‘the House of Commons, ‘it he be obstlmte,

‘Yéithes the termmatxon of his. pumshment in elght

mohths “and; if'he'be submlssxve, may pcrhaps

termmate it m as many davs. ‘

v

But it is said that the House of Cmnnion\.s"‘»ha:’ve

.often proceeded '!gamst oﬁ‘endexs bv the usml

' and why not m 411 casesP Ol tw

Py “‘z:
R AN

modes of pumshment they mqy surely make theu‘
ud¥ SN

ohmce but they do’ not surrende1 one bccause they

s r; P
Ay ! Ly .‘ev,‘!:‘”}s"_w Lo EpE

choose t e other—-—Moreovor 1t m'1y not be expedl-l

AN RE SRR AR AN iy i"l:u
ent in all cases to pr oeeed by tne Attorney General
ot @ oA ody i yiw yisernne 2ids
ZH%e M unstets afid ‘the Parlfament may hav
suon et oo A ade o ayqraniaon Silel add 1o

attended w1th thls advmtage, tlnt it leavcs

P

EGTTOE !

zinﬂwtogtbs: ;*I,ii.ng..;@g.anin%t-.f,his: 9,-
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“differetit objéctscand interests;i-and the:“Ministers,
f:f’!%Eignfg‘éﬁ ‘i’a"e"{‘h’f% pg ‘themselves a party, cthay>advise:the

King: not to pertmt lis officer to act against: thenr

«'.c‘,{’\(

=]

of, presentmg a contempt or. mxsdemeanor———l
.word,..it is impossible to send them to the ‘lnf
tnbunals for justice 1 m cases of pnvﬂege, thhout

at, .the. same tnne crmng a superlorlty to that court

[EFRRC 34

.....

such mferlor tr 1buna1 ~—-It isunnecessar y, we, should

-hope, tourge farther this pohtleal -re(lucz‘zo. ad

absyrdum,, Lo e

'lhere is another ObJCCthI'l equally futxle wuh

. ER
those qbove notlced —-lhe IIouse of Commons, 1t

Ls S'ud lll thls;llﬂ‘ht of summary commltment h'we a

powex whxch the constltutlon does not allow to th(, :

P14 /(1\

'111 contempts are pumshed m

f‘r 1A x‘ “1 HTEIS E 0 BANRS §
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i Thé objects of contempts and" summary ‘commita

ments are courts and judicial persons—-’l‘he Kitig;

in his prlvate individual person, is neither a court,

‘nor aJudge—when he’ becomes such in‘the person

ot hls Judges and-court, he becomes a legal ObJPCt

of contempts, and’ contempts against him'are-then
’pumahable ‘as contempts,—-—z. e, summarlly, by

mstantaneous 1epnlse, ‘and” 1mmed1ate defenswe‘

?wn S IR TS AR R S i P . el e

““*Tear the King’s smallest warrant and throwit'in

K officer’s fice, and you will find that you ‘may be

ff:éz"rr‘i‘ﬁi‘i't‘téd'jfdr'cbﬁ't_éﬁlpt:-'-The ‘King indeed ‘doés

ot himself comniit you, because the King does nat

“act in his'own p'e'rson in the execution ofjustice~-
‘But you are commltted by his‘court,: and for the
faffence avamst hlS Justxce and authonty

D
SRR S I R I

S }Acramst what for example, is the contempt con-

Jaw and’ _]ustxce of the rea}m, and this law and j JUSUCG

are consntuuonally redalded as embodxed and re-

ot

-

?sxdered as dlrected P—Itis pumshed as agamst the .

THE LAW.OF. PRIVILEGE, &e. 133.
- \': V.

presented .in ‘the. person. of, the Km 5 ?-11 publxc
being s, right,. as, all pub' ﬂ'n}]u;y migzs
kmd "

FOEIE P

Justice; k
wrong-—all contempts, thercfoxe, of_ : h
are against the King, and punlshable ohly as agamst
}umq-So absurd is it, that.the, ng>has\not‘ this

axght. s e b T

‘ s 7
veohammerr grelogy
HER S

Thexe are - those who ObJCCt to attachments. 23
bemO‘ contrary, in" popular constltutlons, to first
pnnc1ples-—-’1‘o this it may briefly be rephed that
thiey are the first of all principles, bemv founded, on

that which founds government and’ COnSt\_l!U.tS?S.;hY{

—They are the principles of self-defence;. the

vindication not only of the authority, but of the
wery power of dcting in a court—It is in:vain. that
the. law has the right to act,:if ;_,vtkh:ére. be a power
-above the law which has a _right to resist ;; the. law
would be then but the right of anarchy and the
,pdwc:r of contention—Neither is it sufficient that the

lawshould in this case remove the obstruction.onlyr~

In no case whatever of a criminal nature isitsufficient

to getrid of themere act. Penallaw,and every thing
which by its reason is'within penal law, is-always

-madeup of two things; “satisfaction for the-present

/ éCt sandsecurity for the: future:: in-other: words,;

d i u' SSBF :'31-- 90 3

—a«remedy and a'fpenalty.;;: (3%
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ToIftie satnélmanner; i’ a1l ‘Conténipts, it is ne

©eisAryito’ FénGve and to" punishy andj By the ery

fiatife of the ‘thing; bothi‘are uhited ity the '#eniedy
oflithe “o1ie;  the imprisouient of: thé person Fat

-once‘dbatés thé contemptiand punishes’it;—~There

wouldindeed be something of a double punishmient;

inidépenderit of the circuitous course, if after the
patty ‘were’summarily committed  for the ‘obstruc-

t?i:tir‘i'} he'wis turned over to h‘ivs trial tdbe«punishéa'

for the C’ontempf.

- «iHaving: established - therefore; ‘as we ‘trust ‘we
 have;that'the House of "Commons, as a Court'arid
Chamber of Parliament, have the right of purish=

ment- forscontempts, : it necessarily’ follows, thdt

where there is a:xight in orie party, there must7be -

ascorresponding obligation ‘on ‘the other.——1f thie
Commons-have a -ﬁght{;tﬁf commit, they cannot be
lawfully ‘obstructed in:the éxercise of it :—~such: an
obstiuction would be a further contempt {itwould:

be following up a first contempt: by’a- Oxeatel«-—by

an«acknowledaed and open resistancesi’i:

-2’Wehave already seen sthat “theicourts Have (cons:
stantly-refused all velief against: thé:commitmeints:

ofeither House of Parliament ypon’ writs of Halens:

THE LAW.OF PRIVILEGE, &e. 183

Gorpus, ‘Jsuqh},commxtments being by supemor»

- CQUELS, | gand by a law: « of whlch ;they..have; no, legal.‘

knqwledgq .oF. xecord. —-We have: seen; hkewxsew in.

the case(of Jay and Topham,, that the Jlld“es of;the

King's . Benchywere committed by a ;res..glm,x.pmg?
the:ﬂo:us@ zf,on;Qqnapelli"g;theirv officer: to_ plead in
garf to an action brought against him for executing
the-process:of .the House of Commons, .and ;thag
they: acknowledged their error previous.totheir -
commitment. - . Ea snah 508
. Almost . all . the instarices - of -actions- brought
against. the . ‘Speaker: or . officers, of - the: Houseuarcq
to:be found in the reigns of Chatles 1. the:latter-end:
of Charles II. arid James IL. the very issue-of whose;
rexgns might be produced asan example how: theser
usurpations were. endured—The law:however- has;
always: been;steady. to. its: point—The act-of’ the:
4th Henry VIIL .was: always. referred. -to. by:thei
Parlidment as.the:declaration of their rights and ink:
dependence—The proceedings against Elliot; Hollissi
“and Valentine; .in+the reign of Charles L were:
for a misdemeanor at common law, and not for acts
merely ;Parliamentary ;: but -even'.in this :case ‘the;

Parliamentyinterfered; and declared that ‘the:cog-:

nizaice 86 ity as being ansact:in. the: face.of ‘Parliax

-
i
s: :
i
ft,
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ment,: ‘belonged exclusively to themselves; the ‘edivingssuch actions—Every:subjéct-hag'a:right.te -
 judgmentof the King’s Bench was-accordingly - re- his Whit; -and :to.sue in’ the {King’s: courts, ithough

scinded by a-concurrent vote of Lords ‘and Com= Lo even’in.so:doihg;~as he mdy -act-injuriously;-he:

mons.—The ‘case of Sir'William' Williams was"the:
next, the whole proceedings upon-which were con=
sidered 8o illegal and: o'ppre’ssi-ve,'-as‘ to have giveir
occasion to:the emphatic declaration ‘in the Bill ‘of
Rights—In the case of the Aylesbury men, ‘the
House équally resented such- appeals to: the courts

: agamst them; and: committed the council and solici+
tors employed; as guilty: of primary contempts.—~It

is‘unnécessary to-enter-at length into the arguments -

.praneeds at his petilyand: under pledges —-—The thiee

ways “of: proceeding on the spart iof; the Housé

are-as .fol-l»ows; ,.u—‘,—,.lrst,,u;’Eh‘e:;y..;,_may cemmxt_ .allx»,pap,-,
tigs «concernéd,: in-so injuriously: putting them:to,

their law.as to their undoubted rights, - far.a con’i’v'n ’
tempt. -—2nd They may plead in abatement to .the: .
Jurlsdxcuon of the court.~=srd, They may plead.in:

~ bay,.producé. their justification; and put.it-tpon the;

récofd; €6 the end of Stoppmg by such: pleaf a]l '

o

mether pxoceec}mg.-

produced on these occasions, in as much as they are’

comprehended in what we have above said—It. is | - ot v
totally ‘a-different 'thing where, under the -‘peculiar = The journals f:-df <Parliament. are: covered .withy

citcuinétances of the case and thie times, the Coms- exppiples;of. the two-fist.methbils; Hut.we Helinvd,
monshive waved their right an d mide a selection=s - L there.is:-not.an.instance of. the. latters=kt is: :ﬂwdysr

Indulgence and: concession- are’ not necessarily’ & - however dgracios to argut, -agliiist graces=—The:

i sutienderof right; they go not beyond the single

¥ :
act to whlch they:are applied : 'no: conclusxon thered ‘ . vefer to the.Judges, -and agnothing can be lost- OBy

House: ‘of, Commons,: in mesgﬁmstfmces m’xy safely

% fore: can be drawn fronmy thence. £ S | the scaré of right, so much perhaps may be gajnicds
;i TS L AP S RTINS E RNt S ¢ EREED ori that bF.mOdér‘aficn, ‘ Nothing more nearly ap=

It P ;
I ‘Inall:éases of acuons broughtagaiiist the: Speaker' . beals.to the, aﬁbc”"“s of the: peoPIe than the cop- Z
{ or officers of the House there seem ‘Buf these three tessions Of POWer. . .. o . 2 L g
i ’ ‘ ’ i

. miethods of proceedmg»—-«The“House has certainly:

not- the right to injoiti the coirtts of Taw from 1é-:

T,
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“agaihst ‘:thé"Spéakéi; ‘or officers’of the' House can be

JIf the
courtv{ uniformly refnse aty relief’ from the éoms
‘hitietits of: the House, when the matter is heard

reconmled ‘to the' first prlnmp]es of law, -

bﬁfdfe them‘iunder’t‘he‘-re'tumsvto the Habeas-Corpus '

any‘ act!on orlgmally and lmmediatelv atralnst the
Sp%aker At sres et ey e

The Speaker is: only thei mstmment of the House :

its constitutional mouth and arm, when it is necess
- gary foritito do any personal-act—It-is: the aiithe-
Fityythe swilland judgméntof:the: House, that move

‘hisatm-=Theactthéreforeisimputable to theHouse

“enly,{ and nottoshini—+To:sue the: Speaker there-

fore, 1§ to sue “the"COmm‘bns,‘and? to sue the Com-
mons, i ithe éxercise: of its jurisdiction of contempt,
1570 sue ! one-of the:chambers of «the. hxgh ‘court.of
;Iiaﬂr:z ment }in otherdvords;the-Parliament-itself.

sl onniidiens sl

-1 e Parlidmient is a dorpofation,‘or: moral person,
~hawinhg three members;-and ondbody,-edch of-the

wmembers having the common judieiary: character of
vthie whole; “each being: a; parﬁzas]-:to%scbxiSvt‘i-iu.tianal
“efficacy, but a-wholé;asito legal person and:defen-

sive power—Thus in Trewinnard’s Case, Dyer 60, it

THE LAW.OF PRIVILEGE, &e. 139

ig said, .* That though the Parliament err, it is not.

reversible in any other court,” and the term Parlia-
ment is here used, though the case wasa judgment
given by the Hotise, of Commons only: in matter; of

privilege. . In the same manner. in. a, case which

gecured before the Lord Chief Justice Vaughap, he

thus speaks :-~‘As-Parliament can correct | the Juﬁga‘

ments, so are they to correct the judges that give s dlé- :

honest and corrupt verdicts.”-~Rep. 139, Bushel s
Case—So' Sir. Edward Coke,; 1 2. Report 1 foliby 6 4.
N L T T SRR AL L SRS T SR AN ey LAy S eaee ;.:;gé

~With respect to thealledged uncertamty of these
pm-vxl'e-ges, wefind the:wholé race of ,emx;nent;,l@w\x ens
from’ Siv Edward:Coke:to Blackstone,.concurring it

- -one‘opinion, that the:law of Patliament, asakind:.ef -

geneéral equity,:is from its nature-undefinable, and,

Jlike equity; wouldilose its effect and utility, if-re

“stricted wwithin ‘any letter.whatev er.—The natural
“use of it/is:to meet cascs zwhi,c:_hi:a're: of themselves,

necessarily, out of the possibility of definition ;

_and-thé-attempt to;definewhich would be to.réduce
slaw itselfto yheertaint§ A general law is as:unnd-
“turdlasa rigid equity-<W hatever, from its ndtune,
'mustebe:administered: by- diseretion:is - neécessavtly
-@xlrk tegrlanyy-or to ;_us;é.at.légg'l-.plfxiaée,i eqrélirearnel

]
0
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j

5@ ruled, and dlscretmn is no longer such, than
whllst under the:ordinary: obhgatxons it is left-ar-
bitrary.—If: any- number ‘of- ru)es were laid dewn,
,l how easy would it ‘be, by the addition of extrane-
ogs mrcumstancés; te: tak_e:':everly future case,out oE
" the:.compass of 'such: vifn'leét’-"—'-iPriv-iI*e;gé .therefore

’ may be-allowed to-shift,"and to ‘assume.any- shape,
‘ acoordmor qs ‘the:accidents of: the txmes, “and:the
é - exertions of its’natural enemies,’ prewganve -and
| popula1 lieentionsness,-may - requlre =To reﬁar
puvﬂege to its . precedents and- adjudicated cases. is
* to.confound things whxch are different’in: their na-

ture’y to- throw equityiinto the chains-of:law; and
1o confine reason;: when: operating: ;upén. general

: “principles:and- in the wide:circle of  human affairs,
within: those “rules which:have beéna—assigmdé tot,
%" Swith awi 1s§ ]ealousiy, in Jcase%. oft: piopeftyA and
e *mereiy civil concerns.i: ‘
T 2 This7arbitrariness® ‘and - uncertainty are the de-

fensxve discretions and Uncertainties of hbertv(»’-lt
e iaispecies | ofd mc}ependence s loose: power
:wlﬂch the peop}e throughctheir represematwes ‘have

-xeserved to themselves; whichds Teft: unassxgned o

fiz'ﬁzi}:if;f%\th‘z-ng,% thatit vmay; P fit:forevery ’.-_-thxg g5 “not

e
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a waste; but a'kind of common, which is always at-

_ hand - for publrc use, w1thout mterfermg with. prx-

- vate appmpx Iatlon or estabhshed boundarles.

oo
B A

¢ :'Hav‘i»lxg':.now; _a's;»fw'e ‘hope; in some degree, exe-

‘e-u‘t'e'd the purpose with which we: set out,—that |

isy endeavoured to establish a.eeitain: principle
and’ system whlch mlght comprehend contempts;
“«—and having produced examples-of the several
parts of- :1this‘;&doqtfihe;%—axid in- the mext place,
‘having cursorily noticed all the objections, which
: fel-l' in our:way, and which: réc,étxt xei_‘r;cumfétanees

 have produced; we shall briefly take leave-of the
sulgect by ‘expressing ourihopes;:that mothing.

will sever the: union- of the ‘Parliament- a.nd‘\

the: People;~—that union; without. which': Parlia-
:ment’ must:lose ‘its:power, and the People their

'pi'oték}tién ;é-—.withbut ' tvhich‘_?t.*l?al?liament;: . coms
~pelled: to seek shelter from the throne, must

‘become;:in:its; own- defence;-an aristocraey; in-

~stead of the council.of-a free nation; and withent
; whiglawﬂ.ie; peoples.on: :,t,he,ir.; -parts, must.-shortly
..give that submission to: the ‘throne, Whlehtb«ey
-réfused to: give toﬂelrown »?@Bﬁ@&@ntﬁﬁiﬁé&;&

M
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leges _ of .the People.—They are claimed and
maintained. by Parliament . as the defence of
popular nghts, and. our, sommon, hberty.«-—-—They

‘arrest the course of prerogatlve, as well as that

of popular licentiousness.—They assisted to
banish James, and rendered the best part of the
people passive whilst a faction was murderxing'v
Charles. -Wherce is it but by privilege that the

* Parliament can freely debate and fearlessly de-

cide ; that nothing can be introduced to bias or
overawe them ; that the ng, as in the times of

- Henry VIIL and Elizabeth, canno longertell them

not to trouble themselves Wlth affairs of state,

‘and; as in the reign of Charles, cannot enter and

demand the person of an obnoxious Member.—
These are all indeed rights, but their defence is
in privilege ; in that summary. power which

repels and punishes in the instant.—No spec-

tacle can be more monstrous than when in a

popular government: the people rise ~against

themselves, and under the impulse of .a blind

fury, assist to demolish their best bulwarks—-that
matted and labor10us1y~composed sea-wall,which
the patience of ages. b been‘yaising’ and-repair-

ing against the encroaohmems of an’ elempnt as
v -

T
v
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inuch to be dveadedin it sap as in lts assault,—
Remove the controuls of Power, and a géneration
vnll not pass away before it wxll enlarge 1ts bed:
ol Do menrageieno Lo s o ‘ g
owNis,
|
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