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B ffo" Members of Parliz-

l DebatedandRelblv’d. 1

Judgment given therein.

- The Great Queflion,

|  ' | Commbn Law for an Elec.
- tor, who is deny'd bis Vote

ment 2

Together with the Cafe of Tay

~and Topham : And the Defence
made by Sir Francis Pemberton
and Sir Thomas Fones for their
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I Houfe bcmg mform’d |
~ That there had beenan Exrra,-
“ordinary Judgment given iy
the Houfe of Iopds upon a
Wrxt of Error from the Court of Queen’s.
Bench, ina Caufe between Matthew Af.

byand Williams White, whe erein the Pri-

vileges of the Houfe were concern’d,
appointed fome of their Members to
fearch the Journals of the Houfe of Lords
as to their Proceedings upon -the faid
rit of Error and to xeport rhe fame'
to the Houfe, ~ |
THEY alfoorderd the fame Mem-
bers to infpect the Journals of the Houfe
OF Lords, asto what they had done for-
merly in the Cafe of Soam and Barnardif-
tor ; and hkewnfe to report that matter to" ,,
the Houfe R

Marm 18 dze 3’4mmm 170 3
T HE Houfc ordered that the Mcmw“\;;

Jour«- |

bm who were appomted to fearch the




(2) ;.
Journalsof the Houfe of Lords asto their
Proceedings upon a Writ of Error from
the Court of Queen’s Bench, in the Caufe
between Afbby and White, {hould like-
wife fearch the feveral Offices of the

Court of Queen’s Bench, for the Record
of the Judgment, and all other Proceed-

ings there in that Caufe, and reportthe
fame tothe Houfe. |

" Jovis 20° die Januarii, 1703. -

hurt Efq; was prefented to the Houfe
and read, touching an Order made by
the Houfe of Lords the twelfth day of

* February 1702, with relation to an Order

made by the Court of Exchequer the
15thof July, 23° Willielmi Tertii, con-
cerning 2n Inquifition and Survey of the

Boundarys of the Honour of Richmond, &
and Lordfhip of Middleham, andof ma- |
ny ofher Honours, Mannors and Lord- = §
fhips bounding thereupon : And praying |

the confideration of the Houfe there-
of, andfuch Relief on the fubjett .mat-
- ter of- the faid Petition, as fhould be
thought meet.  And -thereupon the

“Houfe appointed feveral Members to

fearch the Journals of -the Houfe of
Lords as to their Proceedings, touching

the

‘read. And,

(3 |
the matter aforefaid; and alfo the O
of the Court  of ‘1Excheqixer,: : tfcuchiffgS
}bfiliroce.eﬁ ings there, inrelation to the
aid Inquifition ; dtor
o tb‘c'gi N én O report the fame
AND they the fame Day order’d,
That,"tf‘xe Report, with ‘rEIavt”xYon},t_é thé
Proceedings of the Houfe of Lordsand
g/(}gqrt of Que,en’s-»B»ench,‘ in thecale of
vite and Ay, thould -be made on the

-

morrow Morning. "
E “Veneris o Oy ep ‘«‘.'. S ooy el |
| Temrs 2’ die Januarii, 1703,

Mr. FrEEmaAN. reported, That®

~ the Membess appointed to fearch the

Lords Journals, touching their Proceed- -
gs upon a Writ of Error from the

Court of ( ueen’s-Bench, in a Cafe be-

Lords had done i fior Cor, 20 wha
-ac.done1a the Cafe: of Soame and
Barngrdifton, had fearch’d the ’{;zg é; éi '

- tween Whise and Afbby ; and what the

~cordingly ;- and heread in his Place what

they found cherein, and he deliver’d the
fame at che Table, 'Whﬁfﬁjthegﬁé vfgg E

Me.Brewer alfo reported, That.

the Members appointed had alfo fearch’d
the Offces of the Coure of Queen's:
ench,. for the J u%gmcnt and Proceed-

2 ~ings
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ings there in the Cafe of Afbby and White,
y of the Record

and had obtain’d a Cop
of the judgmem, which he dehver’d in
at me Table. -

. Mr. Speaxer after the

were over, told the Houfe, That he

thought it.to be his Duty to put them in-
~mind of the great Confequence and Im- |
- portance of this Matter, and that it be-

hov’d them to take very great Caution in

their Proceedings, not only that the

~Grounds and . Foundation be good, but

alio that the Method and Manner of
treating it be according to antient Ufage

and Cuftom of Parliament: And tothat
end he defires the Houfe would givehim

leave to ftate this matter, as it appear’d

to him, and accordmg to’ what occure’d -
upon the fudden to his Memory, that .
the Houfe might take proper methods up-

on this occafion,

“Mr. Spx sxek then proceeded to\f
gzve the Houfe an account of the ftate
of EleCtions by Cuftom- or Common,

Law, and that the great alteration in

point of Eleftions was in the beginning |

of H. 4. time, fince whofe Reign the

Retums for Parhament have been made
the Statute of
7 H 4 there is a Method preferib’d of -

by Indenture. 'That by

Ele&xom

Rep’ox ts

o A

!
i

. found out.

- upon the Kingdom af;

| w——

~ year, and that Pra&xce

| ( 5 )
Lle&xon and Rocurn and

he took to be- this : H 4. tclgfne(:) :((?)af;ﬁn
Succeflion of the. Crown by the depofj -
tion of R.2. when the Parliamen %vas.

fitting. That Parliament was ‘continu’d
to H. 4’s time : for tho in the Rolls j¢

was call’d a new Parhamenr and Re-
turns were made as by the Shenﬂ’s of
the Qountys and alfo by the BUI‘IOUGhS :
asif 1twas a new Parliament - ; yetit was
the fame Parliament, for they were the
{fame Men, and there were too few. days

between one Parliament and the other ¢o
have a new Elettion.  But FHenry g4, |
havmg made fuch an extraordinar Y- ﬁe4. |
he would not Iea}ze it asa Precedent to li': =
Afterwards W |
“were a little more fettled: in h}::nféé::]ﬁi '
was ne .
be condemn’d, 1t was provxdggﬂzlt ﬂgz? |
great Complamr. of the Commons ‘that

1{1: thould be done by Indenture, . that the
ame or like deceit fhould never be. pue.
erwards, and one .

part was to be kept be]
tinw’d for about fomi;r yea?sw Lhis con-

Was another Complaine of ¢k

:tf SRoemﬂl"s (he fa?d he need
€ Regulation of forty Shil

and fome other thmgsywhzclinagrz ﬁcieg

re&ly to this Cafe) an upon that the

€ proceedmg
not mentio;
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wasa penalty put upon the Sheriffs of a
| hundred pounds, which he took to be in-
| the eleventh year ; and it was put under
|  the Inquiry of Judgesof Affize, and {o
it ftood all that King’s Reigntill H. 5.
o And then there was another Law made
| | for Ele&ors and  Ele&ed, that they
L ‘fhould be all refident. . Someof the Law-
‘Books  give a' pretty. Conftrution of it,
tharthéthere was fucha Law, yer the
Cuftodr of ‘Parliament was to be the
‘Rule. But he faid he thought it to be a
better Conftruétion, THat it being then
 reckon’d ‘a Service, and a‘hard Service,
“pone but Refidents in the Burrough were
compellable. Thus it continued till a-
bout F.-6% time, and then if the Sheriffs
had made & wrong Rerurn, if indited
~ or profecuted at the ‘Affizes, there was to
beimmediate execution for this hundred
- pound, -without any. Traverfe. Upon
this there was a Statute to allow the She-

~ and that he fhould not be liable toit il
~ he was legally convitted; fo it ftood till

about a yéar afterwards, that the Parlia-

A& about 8 H.6. and then there was
gredt Complaint 4gain of the il Pro-
ceedings of Sheriffs:  And the Law was

fhould

v PEERS

Bail or Mainprize, and it was inquirable

~ reciting the Statute of H. 5. and H.6.

~ And the Mayors and Bayliffs were guilty
“of the fame; and therefore over and a-

‘pounds, they laid another penalty of a
riff a - Traverfe for this hundred pound,
ment tHouglit it nece(fary to make another

- from the Commencement of the Parlia- *

“* ypiforc’d again, and it was declar’d who -

(7) ,
fhould be the Ele@ors; and the Sheriff
was made liable to the penalty of a hun-
dred pound, and imprifonment- without

by the Judges of Affize. - Another Sta-
tute ‘was made the 1o H.6. whichin-
forceth the manner of Eletions, fo it
ftood. ~Then 23 H. 6. there are two
Statutes, one relating to the Wages of
Knights, Citizens and Burgefles, and
how they fhould be levied ; another

and it fays, that there were not {ufficient
Penalties on Sheriffs,. who befides that
fometimes they fent no Writs to Bur-
roughs, made infufficient Returns, &c.

bove the firft penalty of a hundred

hundred pounds more, which wastothe
Plaintiff, with Coftsof Suit: and this
was tobe try’d before the Judges of A{-
fize, and the Courts at Weftminfler, and
at theSeffions; and the A&ion isto lie
cicher for a Knight, or Burgefs, or any
other Perfon that would bring the fame,
but within a time limited, three months

ment. ‘Thus Ele&ions ftood in point of

Law till the modern Alteration, within
. | B4 every

; ) T T e
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every bodies memory. And he hop’d

whatever time Gentlemen took this mat-
ter into confideration in, they would do it
as became the Houfe of Commons, and
examine all Particulars, aswell as the
Judgments of Law, and they would
do what became a Houfe of Commons,
and that no body would fee the Dlg-
nity of the Houfe of Commons im-

paird. And however differences were

between them in other things, they

~would be unanimous in preferving the

Rights of the Commons, and of do-
ing it in a right and juftifiable man-

ner : Andoffer’d to their Confideration,
whether it would not be beft to pro-

ceed in the old method, by going into’

a grand Committee for the Courts of Juf-
tice to confider this matter, and that by

gaking this courfe' they would walk in-

the ﬂ:eps of their Predeceffors, and a-

void many Inconveniences, which were

eafily tobe forefeen would" happen by

taking another Courfe. |

BUT it being mov’d and feconded

to confider of the faid Reportsina Com-

mittee of the whole Houfe, the Quef-

Houfe on Tuefday then next follow-
mv Would xefolvc it felf into a C0m=
. . mxuec

-tion was put, and carry’d, That the

(9)

mxétee of the whole Houfe to conﬁder
of the faid Reports .

Mr. W arp the fame day reported
That the Members appointed to fearch

the Lords Journals and Offices of the

Court of Exchequer, as to their Pro.
ceedings touching the matters mention’d.
in the Petition of Charles Bathurft Efq;
had fearch’d the Journals and Offices acs
cordingly ; and he read in his Place what
they found therein, and afterwards de-
Jiver'd in the fame at the Table, where

the fame was read, and the Houfe re-

fer’d the Confideration of the faid Re-
port to the Committee of the whole

- Houfe, to whom the Confideration of

the Report made yefterday relating to

the Cafe of Afbby and szte was re-
ferd.

of the Court of Chancery for the Bills

- and Anfwers and Order on Hearing, -
made in the faid Court, between the

Lord Wharton, and the faid Mr. Bathurft.

the fame t@ thc Houfe.

and others, and that they ;(hould report; ‘

L ;;,:m&*

AND the Houfe order’d That thc.i'
| fameMembers fhould fearch the Offices

T
R R



(10)
Lune 24° 74#1!:‘#’:’1‘, i7o I
Mr. Brewer reported, That the

Members appointed to fearch the Offices
of the Court of Queen’s Bench, as to what

Proceedings were there in the Cafe of
Barnardifton and Soame, and for a Copy of

the Judgment in that Cafe, had fearched
the fame accordingly ; and he prefented

to the Houfe a Copy of the faid Judg-

ment, the Confideration whereof was

~ refer’d to the Committee of the whole

Houfe, who were appointed to comfider

‘of the Report relating to the Cafe of
- Afbby and White, o

| Martz; és 74;:44;«5 1'»75‘3. 3 \i'

THI s day the Houfe refolv’cll: :iﬂtd a
‘Committee of the whole Houfe to take

~into Confideration the Report of the
- Lords Journals touching their Lordfhips

Proceedings -on a Writ of Error in the
Cafe between Afbby and White, ¢& al.
and alfo touching their Lordfhips Pro-
ceedings in the matter mention’d in the
Petition of Mr. Bathurft; in which laft

Cafe of Mr. Bdtbug/l, as it was alledg’d,

their Lord{hips had.taken upon them an

original Jurifdition in controuling an

Order

§  ande

(11) |

Order made by the Court of Exchequer
for the filing of a Record that had been
feveral years lodg’d in Mr. Granges’s
Chamber of the Temple. But the Conr-
mittee in the firt place agreed to goon
with the bufinels of Afbby and White
and the Debate of that matter was car-
ry’d on with great Order and Temper,
and was to the effet following.

~ Mr,FreemAX inthe Chair.

~ Mr.Brewgegr. Sir, weare now in

‘a Committee of the whole Houfe upon

the Confideration of the Cafe of 4fbby
and White, which I take to be a matter
of the laft Confequence to the Privileges
of the Houfe of Commons, which I
think are dangeroufly invaded by the

Lords pretence of Judicature upon them.

But as I don’t doubt every Gentleman
here thinks it his Duty to fupport and
maintain the juft Rights and Privileges
of this Houfe, as intrufted by thofe who
fent us hither ; fo we fhall do itinfucha
manaper as will confift with and maintain
a due Correfpondence withthe Lords. I
fhall open the true State of the Cafe, with
the ]uc[llgment.\given'updn it in Weftmin-
Seer-Hall, and fome of the Reafons which
in m¥‘ opinion fupport that Judgment;
hen fpeak to the Reverfal of it»-!iy tg.e
P . Lords

o &ﬁ?‘&ﬁ.f“ﬁ%@z@m’mw b




THE Fa&k f~beiﬁg= thus tryd,’

(12)
Lords (which with Submiffion T take to
be a new Attempt of their Lordfhips to
bring this and all our Privileges before
them’ in Judgment) which I believe
neither this nor any other Houfe of Com-
mons will' endure, nor want Will or
Power to relieve themfelves againft fuch
an Ufurpation. AU
- THE Plaintiff declares againft the
Defendants, That whereas on the 2625
day of December in the 12th Year of
K.W.3. a Writ ifl’d to the Sheriff of
Bucksy, commanding him to caufe to be
clected two Burgefles for dylesbary ; the

Sherift direted his Precept accordingly
“to the Conftables, to whom it belonged to

execute that Precept; and the Burgefles
being . aflembled, and the Plaintiff duly
qualify’d to give his Vote, he offer’d to

- give it for Sir Tho. Lee and Mr. Mayne :

but the Defendants fallly and maliciou{ly
intending to defeat him of that Privilege,
did refufe to receive it, which he lays to
his Damage, and Iffue being joyn’d, that
Caufe was try’d ‘at the Affizes, and a
Verdi@& for the Plaintiff; and 5/ da-

mages. R
- the

~ matter inhand (that s to fay,” Whether

this"Altion is maintainable by ‘the Rules

of Law, or not) was often” argu’d -by

Counfel learned at the Bar, and after-
wards confider’d by the Judges in the
Queen’s-Bench, and upon - their mature
Confideration. Judgment was given for
the Defendants, that is, that the Plaintiff
had po good Caufe of A&ion. |

- NOW I underftand the chief reafért

was, for that the Right of Voting in fuch

cafes hath ever been, and ought to be
cognizable and determinable by the Houfe

- of Commons, and not elfewhere: For

by the Law and Ufage of Parliament, the
Eoufe of Commons have heard and de-
termin’d the Right of their own Ele&ions,
and confequently and neceffarily the Right
of the EleCtorsto vote ; and for this pur-
pofe at the opening of all Parliaments a
Committee of Eletions is nominated of

Members of our own to hear and de-
termine of fuch Right of Ele&ions, to
whom Petitions (after prefented to the |

Houfe)-are refer’d ; and if any Eleor

had been refus’d his Vote in the Country,
he is notwithftanding allow’d his Vote
here in cafe he had right, and it fhall avail
the Candidate as much as if the Vote had

been receiv’d below; and the Com-
mittee- after - Judgment ' upon the Cafe

report to .the Houfe all the fpecial

Matter, . and their Refolutions ; where

the whole matter may be afreth debated,

fla oy




(14)
and the Houfe agree or difagree with the
Committee, as {hall appear reafonable ; {o
that this Determination and Method of

Trial hath two Digeftions, and more .

likely to be well founded than thatof a

~ common Jury, who we know are made

by under Sheriffs, and often of Perfons
fo corrupted or ignorant, that new Trials
are often granted by the Judges, Butit
may - be objected that no fingle Petitioner
will be receiv’d by the Houfe: In anfwer
to this I fay he may ; and I have known
Petitions touching Eletions prefer’d by
a very few Perfons, 4and by the fame
reafon may by one: I am fure we have
no Qrder of the Houfe againft it; and if
Gentlemen objet that no fingle Petition
of this nature was ever receiv’d, if they’ll
fhew me when-it' were offer’d, T will

fhew them when ’twas receiv’d ; 1be-

lieve they can’t fhew me ’twas ever re-
fu’d. But I would ask if they can
{hew methat fuchan Aétion as this was

ever brought againft the Officer as in this
~ cafe. - I’m fure they can’t, and which 1o

our Law is allow’d a good ‘Argument.
‘that no-A&ion lies; efpecially it being
a Cafe which can’t be- prefum’d, but
may happen very often, almoft in e-

very Eleltion: And I believe ther¢

mever was a new Parliament called -but

%

- frequent

1
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(15)
frequent occafions might have been taken
for fuch an Altion, and better founded
than this of the Plaintiff’s, who was a
poor Hoftler, and remov’d from that Pa-
rith by the Order of two Juftices, as
being likely to become chargeable. But
it {feems our Anceftors repos’d a Confi-
dence in their Reprefentatives to have
right done them in fuch cafes: They
fought not relief from common jurys
And what is now done by this attempt ?
Why the Judges upon their Oaths fay
that they have no Cognizance of the
Caufe; but notwithflanding the Lords
fay they have Cognizance, and reverfe
that Judgment ; and the Confequence of

- that is, the Lords will judg of this our

undoubted Privilege, never till now
drawn into queftion; and by the fame
Reafon and Law the Lords may fit in
Judgment upon all other our Privileges,

- and thereby we become depending upon

them ; which fome without doors I find
are willing to fubmit to, for that they
fay where one is depriv’d of hi's*right he

- ought to have Damages,which the Houfe

of Commons can’t give, 1 allow where
one is injur’d he fhall have relief by
our Law in one place or other, but we
hgv,e not one Shop to cure all Diftempers.
The Queen’s-Bench relieves chiefly in
| o . matters

o B A
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(16)

mmatters criminal, the Common-Pleas in

" civil Pleas between Party and Party, the

Exchequer in matters of Revenue, Chan-

cery in cafes of Fraud; and in the Cafe

in queftion relief may be had (as faid
before) in the Houfe of Commons by
Law and Ufage of Parliament, whichall
Lawyers know is a very confiderable
known and approv’d part of the Laws
of England. And tho no Damages are
ufually given here, yet the Officer for

misbehaviour and arbitrarily refufing
‘Votes who had right, may be and has

been punifhed by the Power and Autho-

rity of the Houie, and even at'Common -

Law, as wher an Alderman is refus’d by

the Mayor, or other Perfon who ought to

admit him, the Remedy is by Mandamus,

‘which tho it is chargeable to the Perfon

injur’d, yet I don’t know any Damages
are given him, otherwife than that the
Party injur’d is admitted, which is a

 yelief, the Alderman having what he com-
plain’d for : And fo the Elettor his Vote

is allow’d as good as if the Conftable

‘had took it. And by the way, give me
leave to obferve how fmall a relief the
~ new devi’d Remedy by Damagesis: I
dare affirm and demonfirate that the

Plaintiff in the Cafe in queftion is above
100 4 out of Pocket more than -the

Cofts

; (7))

Cofts and Damages recover’d, which. I
take to,be Zxfelix vickoria, But if Gen-
tlemen fay the poor Hoftler could not
expend fo.much, I believe (0 too ; but if

ar the expence of any grest Man. I think

it lefs jullifiable, to make.a Toolof that
~poor, Pellow, perbaps in.order to enlarge
aJurifdi®ion, - . 7
- IMUST
the Elelted.ro be much ftronger than the
Cafe 6t the EleQors ; and yet in fuch
cafts Relief at common Law.was always

~deny’d, as in the Cafe of Sir Sam. Bar-

#arasjlon and Soame,there theSheriff made
a double Return, ‘and in the Cafe. of
Mr. Onflow. a falle Return 1

‘put to very great Charges, and kept long

~from their Seats in the Houfe, and yetat

common,Law could never obtain a Re-
lief. - The ;Judges were of opinion (as

«they now: are in the Cafe of the Elector)
that it wasa mater of Parliamentary

- competent Judges. And thould we now

: adm“’-‘~’?’4“§ matter to be determin’d by the -
»';C‘_OUI,TS ?t?.)&e“..)w.m;l w hﬁt gl?f-“dﬁ Q:anuﬁon dnd

Inconvenieace would follow ? I prefun
-nigace, would follow £ -1 prefume
nobody will pretend to exclude the Jurif-

tdiction of . the Houfe of Commons in

1o

i T TR T e L — :
WL e ST

His.cafe; andjyetif they judg one way, -

S € and

b LAflew: | 3 and the
Ferfons injur’d. by thofe Returns were

éonfefs T take the Cafe of

s




- believe I fhould hardly have rofe up in

(13)
and the Courts below another, and net-
ther have Power to fuperfede or reverfe
the Determination of the other, under
what uncertainty will the Officers and
all Partys concern’d lie? Whereas in other
cafes, where one Court errs a {fuperior

‘Court reverfes; but here both Adjudica-
tions fhall ftand together, tho inconfiftent

the one with the other. ~ |
" BUT s faid in this cafe, the Altion,
lies, becaufe the Defendant refus’d the
Plaintiff’s Vote maliciofe & falfo: 1 take

 thofe to become words of courfe,and no

‘Evidence of that is given to the Jury.
- Sir, TO conclude, the Houfe lately

pafs’da Refolution, That noLords fhould

intermeddle at any of our Elettions : But

“if this is allow’das Law, they may at
 the laft judg and make (for ought I

know) all our Ele&ions. But for my
part, T am for continuing the Pofleflion
“of this and all other jutt Privileges, as
deriv’d down to us from our Prede-
ceffors, who ever enjoy’d and exercis’d
them as now we fhould ; and I hope be-
 fore we rife we fhall think of fome Re-

“medys, and not lic wholly under the

~power or mercy of the Lords.

 Sir Tuo. Powys. M. Freeman, 1

his

ez

. m&w“‘%‘%ﬁmmﬁ R

- power defend what I took to be the

_giv’;n Judgment another ‘way againft

oo i)
this matter, but that I think it more par-
ticularly my Duty to fpeak to this thing
;f it were _polﬁble than any other ; for in
truch I have had a more particular op-
portunity of knowing the nature of this
t(lilafe(,: aniq the Procefgdings in it, and what
e Confequences of it will be, than ma-
nyIOtIl\aliarshave had. s thaq i
| UST acquaint you I was of
Counfel in this Caufe inythc Hou?': gg
Peers upon the Writ of Error with Whize
and the pther_ Conftables that were pro:
fecuted in this A&tion, and did to my

Rightsand Privileges of this Houfe

I WOULD ftand right in the opi-
nion of every body : for what I did there
for my Client in the courfe of my Pro-
feffion, I don’t think my felf obligd to |
maintain here ; for thenit was my Duty
;)ovdo my belt for him as his Counfel

ut now he hath done with me, and i

have done with him in this place.

I'T hath been to the great Honor of

fome Judges in. Weftminfter- Hall,
- have argu’d in Cafes beloﬁw a.tat.l;e ‘g;}x? |

and have been brought on the .Bench bee
ha _ he .Bench bew
fore the Caufe hath been determin’dc :
That they have argwd at the Bar one
way, and when upon the Bench have

o Ca their

Foae s SRR




(20)
their very Clients, l‘and' thereby dicmgi
heir Duty in both places. o
Ehelig 0%&] when T have faid this, I hope
‘1 do ftand fair and clear, that I now fpeak
as a Member of the Houfe Of’-;"COme
m0§% U éx‘c:-xxpoﬁ a Point »whi“ch I
wifh had never happen’d, for there is
nothing 1 enter upon with greater re-
luftancy, than what looks like a Difpute
‘with the other Houfe; for no Man pays

a greater Honor to the Houfe of Peers, and

€ “Peer there than I do, -h,o‘wever
22 \szzig intrufted T fhall ,endeavour to
maintain the Rights of this Houfe.  And
I do fay, if the Peers of England can ‘de-»
termine all our Propertysat Law upon
Writs of Ervor, and all our Rights in
Equity upon Appeals ; and if they can
determine all our EleGions in confequence

of this A&ion (aslam. of opinion they

12y if this A&tion prevails) they have a
g:'gtg Power vth-an[f)ev_erfthat Houfe hidr
in the days of their noble Anceftors whyn
‘they were'in their greateft Grandure.
1 WILL fhow you what will be
the ill Confequences, and I think it very
fit for you to take this Matter into Con-
fideration, if there be any way to cq;;llg
atit. Firft, I can’t deny but, g_qperafhiys
fizeaking, -a-Man fhas .J;i;gh.t to brﬁ%{ s

( 21)
Altion at Law : but then I hope, tho a
Man hath a right to bring an Attion,
yet he can’t bring it in detriment o any
-other Man’s Privilege ; for if 3 Member
of this Houfe be fud in time of Privi.
lege, tho a Perfon have g right to fuch
Adtion, yet be can’t profecute it in breach
of the Privilege of {uch Perfon, much
lefs can a Man profecute an Alion in
breach of the Privilege of this Houfe. And
fuppofe this fhould come. before the
Lords in Queftion by Writ of Error,and
‘they fhould be in pofleffion of the Caufe;
fure every Determination of the Lords®
upon a Writ of Error is pot without
more ado to be conclufive to the Com.
mons in their Rights and Privileges, foas
that they may not take an alarm and be
concern’d if all their Privileges are about
to-be’ taken from them. Suppofe any
Member of this Houfe (as I think by

‘the Privileges of this Houfe he may)

fhould in this Houfe have juft oceafion to
take notice of fome great Mifdemeanour

Inany great Officer of the Crown, and

fhould affert Matters highly intrenching
on the Honour of a Peer of England

‘and fuppoﬁ: ‘when' the Parliament was
‘up the Peer fhould bring his A&ion of

Scandalum Magnatum againft the Mem-

ber at Law for words that he had fpoken

Csz + here,
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here, and lay them as fpoken elfewhere
(for fo in a tranfitory A&tion he may )
and he fhould jultify that they were
fpoken in the Houfe of Commons, where
by the Privileges of the Houfe freedom
of Speech is allow’d ; and fuppofe Judg-
ment in that Cafe (as in this it was)
‘fhould be given againft the Plaintiff, and
‘afterwards this by a Writ of Error {hould
be brought before the-Peers, and they
fhould reverfe this Judgment, and give

Judgment for the Plaintiff; can any thing

be more defiru@ive to the Conftitution
~of Parliament, if fuch a Cafe .as this
‘{hould happen? And muft the Com-
‘mons in fuch Cafe fit down by it?
- SUPPOSE any Man fhould pre-
" fume to arreft any Member as he was

going into the Houfe of Commons,
~may the Speaker himfelf, and afterwards

e is committed by order of the Houfe,
and the Perfon committed fhould bring
his A&ion for taking him into Cuftody,
and the Serjeant who took him into
‘cuftody fhould plead this matter, and
the Judges give Judgment for him as
‘they .did for the Defendants in this
 Calfe, and by Writ of Error, it being
brought into the Houfe of Peers, they

fhould reverfe this Judgment, and give

the Plaintiff his Damages; will any

( 23°)

one fay we could not takes notice of this ?

‘Would it not deftroy all our Rights and

Privileges ? e
- SO no doubt in this Cafe, tho they
have gone by way of Altion at Law,
and Judgment in Weftminfter- Hall, and
‘Writ of Error inthe Houfe of Peers, it
cannot be faid, but if it concerns our
‘Rights, we may take notice of it. In
the Cafe of Sir Jobn Elliot, ¢c. at the
cend of Juftice Crooke’s Reports of King -
Charles’s Reign, the Commons declar’™d

- the Judgment 5 Car. 1. illegal, anda-

gainft the Privileges of Parliament,
- I'T is my poor Opinion ’tis our Right
(and I think no body can doubt it) for

- we are in poffeffion of it, to determine
~our own Elettions ; and I would be glad

to be acquainted when firft we began to
hear and determine our own Eletions ;

I believe no body will fay with certainty
“when we did not. ‘

I KNOW we havea turbulent Au-

thor, who generally affe@ted to be in the
‘wrong, and thoa Member of this Houfe
- madeit hisbufinefs to write againft their
Privileges, and was always hunting a-
-mong the Records of the Tower, from
‘whence he brought away a great deal of
‘Dirt with him, and yet could never pre-
~tend or produce more thantwo Inftan- .

C 4 - ces,
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“Thisisa Law that each Houfe bath pof=
feflion of,’ and judeeth by, and each
‘Houfe'isa Houfe of Judicature; and he
‘puts _upon this a great many Inflances,
and fome of ‘them may- feemftrange o
: tth,{‘ € W E}D have run U‘po{gj fhECOmmons

Jr—

(24)

ces, where the Commons reforted to

any other place for the fettling the Righe

of their Ele@ions: The min I mean is
Mr. Prynn, he takes occafion to do it
from what is faid by my Lord Chief
Jultice Coke  (who, "with your favour,

1 mult take notice of {o far, 2s to fay he

was not only a very great ‘Man in our

“Profefion, but had becn Speaker of tlie

Houfe of Commons in his time)  and he
in his 1/# Infir. fol. v16. and yth Infis.
1cap. ful,'1g, 15, and 23. ‘afferes,” That
the Law of Parliament is as 'much part

of theLaw of the Kingdom asany o-

ther, and indecd the higheft : he callsit
Lex & Confuetudo Parliamemi, ardf(ays,

3

of late, “Hetells you ot aCafe; 8 Eliz,

‘at that tiie Qrflow-was Speaker (andit
isin 19 fol. of the Book of "the Hotife
of " Commons ‘of* that'yeary “one Lodg
- was returnld "2 Member for Weftbury;
~and it being complain’d of ‘that'he carie
into‘the Hoofe By undic Pridtices, - i
“was enquird inte’ by the Hoife of Com?
- thons; and found that he had given foie

,,,,,,

T — RO TG

- fora Power to be delegated by the King;

the late A& o

pounds to the Mayor of Wefbary ;
and they having examin’d and try’d chis
matter, ‘they d.d not only expel Long
bue they fin'dand imprifon’d the Mayor
of Weftbury, fecundum Legem & Confueta~
thor I mention’d,” fuppofeth there was a

time whea: the' Commons us'd toapply -

to'the King, in cafe wrong was done in
the matter of their Eletions ; and in his
Commeut on the 4 Inffit. 31. goes back

by Commiffion to appoint feveral Per-

fons to hear the matter of an Ele@ion,
He pretends to- another Inftance, and

- "t

~

that isin H, 6th’s time,: i ‘the cafe of

Huntington ; ‘and there was a Petition to

- 2nd a Commiffion from the King in like

manner, © The late® of ‘théfe Inftances

15 above 200 yearsago, i and neither of

them make any: thing for’ a Power in the
Lotds to determine the Ele&ions of the

-Commons$ but on - the contrary, rather

and the Iaftances are butewo,

TINOWLT fay, Sir, wé dre, and have
been in poffefion-of this Rightfor a very
‘great lengeh of time, “and- havs it con.
firm’d to USbfyA& of Parliament ; for .
7 and 8 of King Willium

*

;a8 E
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hath in effe@ declar’d, that the Determi-

‘nation




nation of the Right of the Ele&ors is in
‘the Houfe of Commons; for it fays,
‘that the Sheriffs and Officers of all forts
fhall follow the laft Determination of the

 Houfe of Commons, as their Ruleand

Guide in fuch Cafes. And furely nothing
is more abfurd than to fay that this Houfe

fhall examine, try and determine who

are Elefted ; and yet Weftminfter-Hall,
and the Lords fhall examine and deter-
‘mine the Right of the Ele€tors: How
‘can any one examine the EleCtion, but
the firft ftep he takes muft be to confider
and determine who are the Eletors?
‘And the determining the one is deter-
" mining the other. RS,
I WOULD trouble you a little
~with the Reafons they give why this

A&ion fhould lie. It hath been faid,

and I think ’tis true for the Honour of
England, and1 believe it hardly can be
found to fail, That where a Manhatha
Right, and a Wrong done him, he’s

fomewhere to have a remedy ; butnow

let us fee the application of this Rule.
. Are they not by the fame Law that fet-
tles the Right, and declares the Wrong,
to enquire where the Remedy is to be
.-had? For tho you havea Remedy, you
-miftake that which is the proper Reme-

~dy ; and the fame Law shac feteles the

LiEy, v e E R
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Right, and declares the Wrong, gives
the Remedy ; you muft therefore go to
‘the Place where the Law dire@s your
Remedy, not where your felf would de-
fire the Remedy. Therefore fays my
Lord Coke, in his Preface to his ath In-
fiit. and likewife fol. 14, and 15. We
have feveral Jurifditions, fome Ecclefi-
aftical, fome Temporal, ¢%. fome go-
vern’d by one Law, and fome by  ano- -
ther ; and all muft have their Rules and
Bounds, which muft be obferv’d: If
your Right be Ecclefiaftical, as for
inftance, before the Statute of Tithes,
could you in Weftminfter Hall have
brought your A&ion? Or if Iffue had
been join’d in fuchan A&ion, and the
Parties had gone to Trial, willany body |
fay but the Judges muft have arrefted
Judgment, and faid that %was out of

~ their Jurifdition? If a Lord of a2 Man-

nor fhould refufe to admit a Man, to
whom a Surrender is made of a Copy-
hold Eftate, the Lord has done him
wrong and damage too, but yet he can’t
bring his AQtion atLaw forit, for it is
an equitable Right, and hemuft gotoa

~Court of Equity for his Remedy; and

fo1 could put 1000 Inftances, but I will

-not fpend your time. Sothat, Ifay,’is
| Rorenough ro fay you havea Right, and

| -muft
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‘muft havea Remedy, and therefore ﬁyouv

may bring your Aion at the Common
Law; butyoumuft feck itin a proper
place, tho perhaps Cofts, and Damages,
and a Trialby a Jury may be more de-
firable by the Party. EEE

- NOW in this Cafe Iwould know,
whether this is not a matter of Parlia-

 mentary Jurifdi&ion, and alfo a Parlia-

mentary Right? Is any thing more
plain? He that hath a Right to vote,

~ hath a Rightto fend a Perfon to repre-

fent himand fit in Parliament; therefore
’tis a Parliamentary Right : Where then
‘muft beyour Remedy ¢ Inthe Houfe' of

Commons, where you have a Right to

{end a Perfon to fit and reprefent you,
there you may complain I'was deny’d my

"Vote, or mifus’d upon the Election.

“This by the Law of Parliament fhall be

examin’d here, ‘and for this purpofe you
- conftantly. appoin ?

; t a Standing Commit-
teeof Ele&ions,.

~ INDEED I can’t but wonder at
-the bringing of this new invented A&tion;

for if there be any thing certain in the
“Common Law, ’tis this, That where
~you claima Right to any thing, it muft
“be founded upon common Ulfage in' that

“Cafe, or in fome Cafe that carries the

_famexeafon, and is juft likeit ; for the

- Com:
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Common Law, generally {peaking, is
nothing elfe butcommon Ufage. Now
let us fee for the Ufage in this Cafe, and
whether there has been any th‘iné like
this Adtion before.  Say they, how do
you know but fuch A&ions have been

brought before # T donot feethat there

can- be a flronger negative Proof in any
otbert._Cgte than in this; for we have
had Parliaments, as appears by our Sta-
tutes Inprint, for oo years, and we have
had Parliaments in every Reign  fince
a.nd in feveral Reigns a gi*’ea't many S.Pa'r-"-'
ha.ments‘*;, and let us confider, whether
this Cafe would: not have happen’d fre-
quently in 500 years, in fo many Elec-
tionsin Counties, Burroughs and Cities,
where there are fuch infinite number of
Eletors : and therefore this Cafe mufk
frequently - have happen’d if fuch an
Attion lay at Law. If it beask’d, how
do I know that fuch an A&ion hath not

been brought before ? - Ianfwer, °Tis

wonderfully plain there never was fuch
an' A&ion brought before; for as we

have our A&s of Parliament in pring,

fo we have faithful Reports of all our

Law-Cafes, which we call the Year- -
Books, and which are Memorials of all
Cafes fo long back as from E. 2’ time,
 thatis, qoo Years, - follow’d by a Series
A of
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of Reports till this time, and are now
grown fo numerous, that they become a

Burden. And I willdefire any Gentle- |}

man of the Law here, or in England, to
fhew me the footftepsof any fuch Attion
as this, or of this kind till now, ever
brought before. 'We have always faid
our Forefathers were wifer Men and
greater Lawyers than we are, and fo
- they were ; but fuch an Ation as this
‘never-enter’d their Thoughts. |

BUT it may be faid, How does it
appear that there was occafion for thefe
kind of A&ions formerly, for Men here-
tofore were unwilling to ferve in Parlia-
" ment, they were hir’d, and almoft pref-
fed toit, -and it washard toget Men to
comeup? I anfwer, It was fo far o-
- therwife for many years paft, that fo
early as H.4’s time, there were great Con.
tefts about Eleétions, and the Sheriffs in
thofe days were apt to do wrong, as ap-
pearsby 7 H. 4. cap. 15.  And therefore
11 H. 4. cap. 1. there was impos’d one
hundred pounds penalty to the King on

‘the Sheriff that did notdo his Duty, ac-
cording as the Statute does direft: fo
that it.does appear there was occafion for

* thefe Attions if they had lain by Law;

-and yet you will find that never ull 235,
- 6. did it enter into. the Thoughts of any

Man,
/ ‘ : Y.
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Man, that an A&ion at Common -
could be brought for an Inj‘urqp ,ga:g
Election ; and therefore that A& recires.
that there was not before that time a fuff,
ficient Remedy for the Party grievd,
and therefore gives a hundred ‘pounds to
the Party, and Cofts if a Knight, and
forty poundsiif a Citizen-or"Burgefg and
that by a Law made on purpofe to ’help
the Party to an A&ion where there was
no fuch Remedy before. - Thus it refled
till the famous Cafe between Nevill and
Strode, in 2d Siderfin, fol. 168, fol. 1658
(in that time they fent five Knights»-bf:
t-h:; Shlte out of Berkfbire) Mr. Newill
brought his Altion ‘again(t Strode the
Sheriff; and he alledg’d, that he being
oneof the five chofen for that “Count}%

Strode had ‘malicioufly and falily refus
to return him, &c.- and the Jgry gl;svg
whm}‘ﬁft‘e.‘cnvhundred pounds Damages
| Tbxs-A&non«made a great noife,’ and the
;Jud}ges look’d upon it asa gredt Novel.
| 17, and thought fit to confult the Parlid-

ment 1n it (in Yormer days in matters

| relating to the Parliament, - they ‘us’d to
~confult the Parliament) and the ‘Judges
“gger_?ltpforp when they were ask’d thge'ir
: thpl%qn"m dlﬁiCUlt matters relating - to

the Parliament, or Law of Parliameat

Would fay this was above us, and there-

4 -
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fore to be decided by Parlament. And

this Cale :,beingrr_.efs#f’d to the Parliament,, |

they look’d. upon. it as fo extraordinary
anacempt, that. tho Mr. Newill had a

Veerdié for fitesn hundied pound Dama- |

;ggs,‘ . yét-»-bef ;ﬂe,Vie‘; gocafarthmg QF the

Mony,  or any benefic by the Verdict :
. AFTER this came the great Caufe
that hath been mention’d; of Soames and
Barnardifton : and methinks this deferves
wery much cour  confideration, and how
farthe Determination of the Houfe of

‘Peérs oughs-to-be a Rule-in this very

‘Cafe. That Caule fet forth with great §
Profpe& of Succefls: Sir.Samuel Barnar- §i-

diffon in that: Cale did ‘not {light the De-
termination of the Houfe of ‘Commons,
~but firft petition’d this Houfe 'as the pro-
pper place to  determine his Right, - and
had it decided for him, That he was the
Perfon duly eleted, and-theother Re-
turn was taken off the File ; and then he
brought - his A&ion at-Common Law,
.and fet forth this whole matter, .and- chat

“another with him, - whergby he was kept

Jout ‘of his Right, &e.ia long. ume, §

: ,g;}@ﬂd* putto very great zﬁﬁzpﬁﬂseiaﬂd% CO fts.
“This came to e try’d at_the Barof the
' King’s Bench, -and there was a Verdic

W Lo

T given
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given for Sir Sumuel Barnardifton for eiohg
hundred pounds. This Wasﬁoo’k’d ulggr:
as a great Cafe, and my Lord Chief Juf-
tice Hale bid all Perfons about him take
notice, thatthey did not determipe the
Right of ‘the Eleétion, forthe Judgment
in that Cafe belong’d to the Parliament .
but faid, fince the Houfe of Commons
had determin’d the Right, he thoughe
they might follow their Judgment to re-
ﬁ]aér' thtn‘m ll?Damages, and fo gave Judg-
the Phaipeift -5 e Jury bad given
~ THIS Cafe ‘was lookd upon o im-
proper for the Common L'»awxj 'tnhgot lum |
on a Writ of Error brought in the Ex-
chequsr Chamber, that ]udgmenf ‘was
revers d, becaufe the Common Law
coul_d not any ‘way intermeddle with E. .
letions to Par] lament, further than wag
direCted by A& of Parliament. It mighe
have been faid, and Ikaow twas {314
thag rhe:Reverfa‘l-of’ this- ]udgmént~~ Was”
by an-extraordinary high hand: And

't 12l el therefore, .upon the Revolution, in the
.the Sheniff* fa'ly and malicioufly returnd |

very beginning of King Willian’s Reion.
Sir Samuel Bzzmdrdiﬂm%rwgﬁ £ as\%?:?g;’
I*"i]rror 10 Parliament, complaining that in
:, ¢ Exchequer Chamber they had re-
€rs’d this Judgment upjultly, and went
“pon thefe Reafons, as may be obferv’d
PR . D ~ - frem
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much lefs Damage than the Perfon elec-
ted ; and thereis no one reafon for the
Elettor but_holds more firongly for the
Ele@ted. The Ele@ed can’t maintain an
Attion, and yet now tis clear that one
of the Elettors may, tho he can have no
{ubftantial Damage ; for if a Man comes
and gives his Vote (ashere in this Cafe)

(34)

from the Journal of the Houfe of Lords,
which were the Reafons of fome very
few protefting Lords. .
 Firft, Becaufe it was a denying Sir
Sumucel Barnardifton  the, benefit of the
Law, which gives relief as to all Wrongs
and Injuries; and hereis a very great
damage to the Plaintiff, and therefore he
ought to be repair’d. .
* Secondly, Say they, if it fhould beal-
Jow’d that Sheriffs and Bayliffs may
make falfe Returns, and no remedy but
a hundred pounds Forfeiture, it would
be of dangerous confequence, and might
tend to the packing of a Houfe of Com-

. ’tis not in the power of the

. . hinder him of the benefit of it(;)ﬂ;gf'rhtg
Vote will be as well given as if: the Offi-

cet had putit down, and this with re-

fpect both to- the Perfon who gave the

Vote,, and him for whom he voted : and

mens, which may overturn the ‘whole -
Conftitution, :But the Peers then did not
think thefe Reafons fufficiént for this
new A&ion at 'Common Law, and. ac-
cordingly the Houfe of Peers affirm’d
the Judgment of Reverfal in the Exche-
quer Chamber, and faid, the Judgment
was well revers’d, for that no {uch:Ac-
tion did lie at the Common Law, tho
the Injury done did tend to the Plaintiff’s
Damage; and all the other Mifchiefs

which are now fuggefted were infifted |

on: and thus it ftands to this day. And

~ yet now ’tis faid upon the fame Reafons, fi
the A&ion does lie for this Perfon, tho §

he be only an Ele&or, and muft receive
S 7 much
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/T'HE next thing I fhall mention to
you is apother Cafe of Mr. Onflow : He
brought his AGion againft the Sheriff of
Surry for making fuch a Return upon
him"(f believe I have the Gentleman in .
my Eye who brought that AGtion) he
declar’d inthe fame manner that it was

done fallly and malicioufly, and had a
Trial and a Verdi€; and yet notwithe
‘gﬁaquqg,‘ the Court of Common Pleas
;(lgc‘;"n,,g_ govern’d by Sir Samuel Barnar-
diftor’s Cafe) did unanimoutly, 33 Car.2.

jfl&a]y,’ ‘We muft not prefume to determine
{the Merits of Elettions or Returns, there
152 proper Jurifdition for it, and they

D= gave
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gave Judgment againft the A&ion, and I
think he hath acquiefc'd in it ever fince.
1am fure I have heard no more of it 3
the Reafons given by the Court appear
in the Report of the Cafe in 3 Levins,
fol. 29 and 30. andare worth the read-
1ng. _ I . : :
| gT;‘H-‘ERE “was a Cafe a year ago
between Prideanx and Morris in the
‘County of Cormwal, - Mr. Stratford was
return’d, and Mr. Prideanx brought an
A&ion in the Common Pleas, in the
time of King William, againit the Vi-
2nder, for making a falle Return againft
him to his great Damage, and laid 1t
with all aggravation, - Thiswent to a
Trial in Cornwal, and there wasa {pecial
Verdi@ found ; and the Queftion was,
whether this AGion would lie before the
Commons had determin’d the Right of
Elettion? And the whole Court unani-
" moufly gave Judgment, that the A&tion
could not be brought till the matter - had
been firft brought before the Houfe of
" Commons, and they had determin’d the
Right. - . o

~ NOW here is a total Silence in all
Books of the Law, thatany fuch Ation

as thisis doth lie: Here are_the A&s of
H. 6. and King William, which provide
Remediesat Law, becaufe there Zwashno
; R = ' othet
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| Menor free Burgeffes ;

other provifio b( )
1er provifion before.  Here are nof on.
?z{ :[!l]eig fok;]mn‘ Judgments in ﬂ/'éj?;g;;?;
Hal, utt ;]udgmgnc of the Houfe of
Pe tl’mtm the Cafe moft like to thisof
Agiion dcg:l?lie' tg%%gh;tclf’ tI}atno -t
there are abroad‘Perfosx]us thze;x;;dteegvhow,
n;n ;llpon;the-Houfe of Commons, ;O" tg
]t:) :;stf em l;ll onall occafions, and are zae[;
fo fot())t;t 1is Caufe, which feems to 'bé'fe;'
on foot to undermine all our Ele@jons
3 Ol%% tl}emto another Judicature,
Ve O fee the Confequence: No
v Ju%l It to have a foot againft him
oo 1 gr;l]gnts at once in two fevera]
Courts, ‘Whereby one may punifh him
ot othamf? time for doing a thing, and |
| e C?y or not doing it. I believe fisch
I barbz': ings would be look’d ‘-"uﬁon as
| il ous even in Turky, and yet th
| vl ¢ juft our Cafe: A Gentleman .
| faysnsTEhe Houfq of Commons, a%d
h,'l é .eRxghtv is in fuch a fer ‘o’f fort
n ; asfor €xample, i(;!"aﬂ' the Free-
L inoto ¢ 5 _and tharaccord-
za gg tz ;ganto\:ftag'e oIf” .I;:_le&ion heaév?sccolgg:
e Perfon that is return’d:
g?d é;)elg’t xlso g:terglégfdfby the1 S(?ggr;lﬁ?ttié
' H. . and aiterwards by this
| Houfe againft him that ggzﬁcl)gfd e

:

= n 80¢s immediately and brings *I:;
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A&ion in Weftminfter-Hall againft the
Officer that return’d the other ; nay every

one of thefe Perfons that he affirm’d the -

Right of Eleétion to be in, bring their
Attions, and it comes into Weftminfter-
Hall wobetry’d, and the Jury find the
Right to be in thefe Men, as he has al-
ledg’d, contrary to the Determination of

the Houfe of Commons, and Judgment

 is againft the Officer in every one of thefe
A&ions, for the Men you have deter-
~ min’d the Right not to be in.  You can’t
fet one of thefe Judgments againft the
other ; I .can’t defend my felf in Weff-
miniter-Hall, by faying, The Houfe of
Commons bave determin’d that thefe
Men who fue me have no Right to
vote. 'There is nothing like this in the
- World, two independent Courts that

can’t controul one another, but both may -

go on together in the fame Caufe, and

~ both having a Right to judg, one judges

“one way, . and the other t’other, and
the Officer is crucify’d between ’em, ©
LET it beconfider’d again, that at
this rate none but Knaves or Beggars
will be Mayors or Bayliffs tnan Election-
year: for {uppofe -as at Weftminster;
where I think there are ten thoufand E-

IéGors; or fuppofe it be as-in fomg

Towns near Wales, for one of thﬁh 1
| ~ pave

| tjh‘giright 3 for-every onchas a Right to

(39 )

- have the Honour'to ferve, where the De.

fcendants of every Burgefs claim Right
tovote, and by confequence they will
bring it in time almoft to all the Sons of
Adam ; for all the Sons, and an*m
Daughters Husbands, and ali their De.
fcendants claim a Right to vote. Now
what a miferable Cafe muft that Officey
be'in, when Perfons fhall come from
Eaft, Weft, North and South, and fay
their Pedigree is {o and fo (tho'they are

good at Pedigrees in thofe ‘Countries,yet)

what a Conditionishein ? he’s bound to
determine whether they have a Vote or

not; and thohe’s no Lawyer or Herald,

yet however he’s bound “to give Judg- -
ment one way or another at the peril of

an A&tion: And fuppofe but a hundred
Men fhould bring their A&ions againf¥

the Officer, what Man can ftand ‘2 hun-
dred Actions, tho he be in the Right?
~ THERE are not only thefe Diffi-
culties in the Cafe, but there is Revenge ;
and in popular Elections there are thofu
Heats, and the Voters ingage with that
animofity, - that the lofing fide next day
will be ready, perhaps only for Revenge
to fend fora multitude of Writs, and

havethe pleafure of ruining the Officer
Peallire ob ruining the Offi

D4 | . bring
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bring his Action whofe Vote wasdifal.
low’d, thoit {hould be found at laft that
he had no Right, -~ o
 AS to the words falfo & malitiofé
laid in this- Declaration, which feem to
be a great Ingredient in this Action; I
agree, in fome Cafes where thereisa Ju-
rifdi€tion, thefe words may make a
great aggravation of the Offence; but
they can’t make a thing unlawful that is
lawful, nor give a Jurifdi€tion where
there was none before: for no Man will

fay if a Perfon fhould bring ap A&ion at

Common Law for a Legacy, andalledg,
"That the Ex¢cutor, tho he had {ufficient
Affers, yet he falfo & malitiofe refus’d

to pay it ; that would givea Jurifdiction

to the Courts of Common Law. - Thefe
words are werba Clericorum, words of
Courfe for the moft part. Befides, how
dangerous and hazardous it would be for

an Officer, tho ever fo innocent, to de-

pend upon thefe words, when every Bo-

dy koows that Falfity and Malice reftin

the Mind, they are ‘in the Imagination,

and the Jury that aretotry this A&ion
areat liberty to judg with what Mind
the Officer aled ; that would be the.

hardeft thing in the World for an Officer

to updergo in every A&ion. . It would
be enovgh for the Jury to prefume it

| (41)
‘was done malicioufly (feeing few Mav.
ors or Bayliffs but have their ﬁ}'clina-lt\gmy;
and givetheir Votes themfelves for their
Friends) becaufe the Officer made an [n-
tereft for the other fide ; and the confe-
quence of this new invented A&ion Cif
countenanc’d, will be, that every - Tri

~ennial Parliament wil] bring a Triennjal

Harveft to Weftminfler-Hall, 1 {peak
againft my own private Intereft, if thar

was to’ be confider’d.. Elefions without

- Adtions keep _up Animofities too long,

fothat they are hardly heald in three
yearstime ; but thefe AQions will help
to vex and worry Corporations from
three years to three years, and Mayors -
and Bayliffs will be the moft miferabje
Men in the Kingdom, and ought to run
their Country rather than ftand a popu-
lar EleQion: whereas the Officeris ac-
countable to you for his Behaviour at the
Ele&ion. This is not a marter that
ftands in need of the Aid and Affiftance .

of Weftminster-Hull, that they fhould

uvent a new Action and Remedy, asif
there was a failure of Juftice, Has any
one come with a Complaint againft any
Officer to this Houfe, and they have not
been willing to_hear it? Have not the
Commnttee' 2 Righe to hear and report
Matters with refpet to the Eleors as
| wel]
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wellas the Ele€ted?  And have wenot
known that the Electors, tho buta {mall
number of them (as in a late Cafe of
this forry Town of Ailsbary) about five
I think of the Electors came and com-
plain’d, and their Complaints were fully
" heard. And if any fingle Elector {hould
come with a Petition, and reprefent that
he was abus’d by any Officer, or ill-
ticated by any Mayor or Bayliff at the

Election, I don’t think but the Houfe
would be ready to do him Juftice: And

they have a Right fo to do, for the Offi-
cer isaccountable to them for his Behavi-
our.

he fays, that they will make him change

his very Return; they will make him-
raze out the Name of one, ‘and put in
the Name of the other. So they havea

Turifdiction adequate in this Cale; and

furely if they can hear the Complaint:

of feveral Electors, they can hear the

Complaint of any one Elector. I would

" not trouble you with Arguments that

may be proper in Weftminfier Hall, be-

_ caufe ‘we are here upon amatterof our

Conftitution ;- but I kaow no Action

" more obnoxious to the true reafon of the'

- Commeon Law;: which abhors muleipli- -
AL ' ‘ Clty

i, Tis not now only fo practis’d,
~but always was fo ; for in the fame Trea-
tife of my Lord Coke’s 4th Inst. fol. 49.

|

M
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city of Actions ; and a Man fhall never
have a particplar Action for that which

-naturalty draws on multiplicity ‘of Ac~

tions, and may be reform’d in a more
compendious manner. Upon this reafon
that famous Cafein 5§ Rep. call’d Bolton’s
Cafe,is founded : If a Man builds a Dove-
houfe near a Common-field, where Men
make all their Profit by Plowing and

- Tillage, and therein keepsa great num-

ber of Pigeons that live upon his Neigh—j%‘
bours Corn, is not thisa great Wrong
and Injury to them? and yet no AQion
lies ; for if one Man that is wrong’d thus
may bring his Action, a great many
more may dothe like, and fo there willbe

. infinite Actions ; therefore it {hall be pre-

fented in the Court-Leet, as that Book
fays.  So there is that Cafe of Williams
in the fame Book, where the Lord of a

“ Mannor had a Chappel for himfelf and
- Tenants to repair to, and to hear Divine
Service, within the Parith of Aldbury:

He brought his Action againft the Vicar,
who was oblig’d to officiate, for that he:
had neglected, &c. tho he had us'd,
time out of mind to officiate, and had:

~an allowance for it: Says the Cafe, If

this Action fhould be allow’d, all the Te-

- nants dnd Servants of the Lord might

have the like Action, and fo there would -

»\ 1,, ;»”;‘4 %ﬁ}ﬁ-ﬁ%v\}:a’ ’im%x% '; " %@1?&:2‘“ ‘ T R
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be multiplicity of A&ions, and _therefore
Re fhall not have this A&ion; but if it
had been to have been perform’d in his
own private Houfe or Chappel, he alone
might have had an A&ion. But fince it
‘would draw on a great many A&ions
- 'which may ruin any Man, therefore the
Remedy muft be tuken in fuch manner
as it is given where there is a publick

Offence.  In the Cafe before us every

Perfon is chofen pro bono pablico; for
tho he be chofen for a particular place,
he ferves for the whole Kingdom ; and
for that reafon you fhall not proceed by
way of Afion, but in fuch manner as
it hath been always us’d, where the
whole thing fhall be examin’d at once,
and all determin’d upon one Petition,

-

wherein all the Partys injur’d - may joinu |

-inftead of a multitude of A&ions.”
. T SHALL not propofe to you any
thing, but hope you will at leaft come

to fome Determination that may affert
our Right in this Point, that this Door
may not be open to bring in a new Jurifc

di¢tion to examine and determine ‘whe-

ﬂ']CI' any of us fit hcre rlghtfully Of v

not. | o |
TS a ftanding Order of the Houfe,
%hat no Peer hath a’ Vote in the EleGion
~of a Commoner ; but in the next Electi-

ons,

( 45) |
ons, if this be allow’d, every Peer may
vote, for they are Freeholders, and many
of them Burgeffes and Members of Cor-
porations, and they ma
demand your Votes, and if refus’d, bring
their Altions, =~

THESE and many more Inconve-
niences are obvious if this Afion fhould

be allow’d, and I believe it may have a
- great effet upon our Conflitution, Very

‘much more might yet be faid, but I have

* taken up too much time already,

Sir Joux Hawtires. - Mr. Free-
~man, We are jealous of our Privileges,
and I think we have juft reafon fo to be ;
but we muft take care that that does not
carry us too far out of the way : I would
not have it taken for granted, that what-
foever is faid againft the Lords here tends
to affert the Privileges of this Houfe, or
that what is faid for the Lords here is a-
gainft this Houfe. I am as much for the
Privileges of the Commons of England as
any Man, and I own they haveloft a great
deal of Power: I think the Commons had
a great Power, when the greateft part of
the Judicature of this Government was
their fole right ; I mean that .of trying

the Fa&t of Caufes, which heretofore was |
n the Commons alone: Nay, if a Peer

had

all come and .

=%
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had had a matter of Conteft with ano-

ther Peer, or with a Commoner, and

Iue was join’d, that Iffue was to be
try’d by Commoners, and not by Peers.

?Tis true, if the Profecution of a”Peer

was in a capital Matter at the King’s

‘Suit, it was to be try’d part by Com-
moners, -and part -by their Peers; the
- Bill of Indi¢tment was to be found by
‘Commoners, but the Ifflue was to be
try’d-by Peers: but if a Peer was pro-

fecuted in a capital ‘matter by a Com-
moner, or a Peer, as by an Appeal, the

.in matters of Equity, the Commons have
great-reafon to be jealous, becaufe there
all"Fa&s as well as Law and ‘Equity
-come to be try’d and judg’d by theLords
aene; - T

"+ SIR, I fay whenallFalts were try’d,
-and moft of the'Officers of Government

‘County, the Commors were fomewhat
greater than now they are ; when they

Iflue was to be try’d by Commoners. I-
-muft confefs, as to the Lords JurifdiGtion.

- were chofen by’ the Freeholders of the

-had ‘the Elettion’ of ‘the: Sheriffs of the

Countys ; when théy had the Eleion of

- ~what they call’d the Confervators of the

‘Peace, Officers that were the fame with

‘our now Juftices of the Peace, withthis  §
difference only,thofe the Commons made,

:thefe

- (47))
thefe the Crown makes. The Comimons

had a great Power when they were: to -

‘ele¢t their ‘Captains that led them out

- to War, which heretofore they did,. and

had a right to do, till it was taken away

from them by the A& that fettles the

‘Militia, “tho T own it was difus’d ma-

ny_years before. The making of She-
riffs is'now plac’d inthe Crown, we

“have rothing -left: now but Matters of
Trials in particular Cafes, and even that
1s o far cramipt that the Jury is return’d

‘by.fian: ﬁicer :that ‘the‘*CrOWn buts u
- the County.i ~ = puts upon

"B U T yet Iam not s‘for» car’i‘! m
things further-than we have a righ{‘ ‘t§

‘do; Tam for keeping what we have,

and for that veafon I am not for encroach-
ing.upon the allow’d Jurifdi€ion of the

-;‘Houfe of _7_Ldrﬂs ; we have always allow’d

- them a right~to hold Plea of Writs of

Error. The Parliament in &, 4th’s time

- did declare:the right of Judicatureto be in
-cthg;Hogfé of Peers; and I never found

- any Inconvenience in it, if the Peers kept

only 'to matters of Law, and left the
"cfl:?d&ls to bfl:{ try’d ti)y‘ the Commons ; nor

‘did 1 ever know chat Right' of the Lorc

Queftion’d till pow, gh: theLords
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A GREA'T deal hath been faid for

~and againft the Right of bringing this

A&ion; I donot think that that is now

- the Queftion : The Queftion is, Whether
‘a Judgment being given, in the King’s-
Bench, a Writ of Error does not lie in
" the Houfe of Lords? But whether the
Lords did right in giving that Judgment
~ they have now given' in the Cafe before
~you, that is another thing. T fpeak to

the right of bolding Plea of this parti-
- cular Writ of Error; nobody hath de-

~ny’d but that: they have a  Right to hold

Plea of a Writ.of Error ingeneral upon

‘a Judgment-given in Weftminfter- Hall ;
_but fay they, the Lords ought not to

‘have done 1t in this particular Cale,

" and feveral Reafons have been given for

" FIRST, hereis the Privilege of the

Houfe. of Coramons in queftion in the

- Cafe : That hatiy been argu’d and in-

. fifted on, but I confefs that Argument

-does pot influence me. 'The Lords have

~held Plea of a Writ of Error, in which

_the Privilege of the Commons hath been
in queftion; and the Lords have done
- right to the Commons in it, particularly
in that matter of the Parliament of 1640.

when fome were fuppos’d to have done

| - firregular things in the Houfe of Com-

mons,

T

in this Houfe; and It

~ be revers’d, and I know no

thod to do it b Wric r
| Hdu('é ofoﬁoggg.by i T
]u’d“gment‘ upén an Infor
the Speaker for licenfin
printed, which he did b
HC’?‘RI?—I o -
. YHERE js 1
P(_e'rfon taken into _a(.{}l?fgrggry Ig
this Houfe, it was the Cafe of pj Top-
R 5
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mons, and were profecuted for i by In-
for’m_agtlon in the King’s-Beach, and were
fin’d in K. Ch, 1/Ps time, whereupon a

~Writ of Error was brought in the Houfe -
of Lords, and that Judgment revers’d ip “
the time of K. Ch. 24 There the Lords
did right to the Commons in the matter
of Prmlegqs of the Commons, for it
was for laying hands upon the épea-ker
hink every body
done in that mat-

commended what was |
rds, and nobody

ter b)} gge g-Ioufe of Lo

cver 1aid but that they had a righe f;
'do. - Some things are not ‘to'begcomz ;2
‘otherwife than by a Writ of Error in the

‘Houfe of Lords: and I believe if you

~ look a little back, there have been Judg-

ments given in Weftminfer- Hull not
In_matters of but againft the 1?3
of the Commops ; and thefe Ty
ftand unrevers'q, thoI think ¢l

vilege
Judgments
1ey are fit to
her me-
i or in the
I thiok there -15 ofe
mation againf}
8 Papers to be
y Order of the

flance of a
Order of

\‘ /J/m%}‘ ‘,
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ham, Serjeant of this Houfe: The Party

¢t hi i 1 “eant pleaded

he his Aftion, the Serjeant p .,
%Egg‘i%é%rant, that ic was done by Orgex:
of the Houfe of Commons, and Ju l;g_o
ment was given againft him, and this
Judgment ftands unrevers’d.

)W what method have you to re-

, veg'i-?hefe Judgments but by ng(")ig N

Error? If you think to do it by (ar tll}e .

‘0 this Houfe, that muft likewife pa ? ¢
Houfe of Lords, atgi fo will be the {fame

~ thi ° irror. |
thmAg;JSS ,}{)‘VEEEO% thing is faid, that
¢his Perfon was not damnify’d ; or 1f;. he

~ was. there are fuch a qumber qf ljer (t)]ns |
who were then likewife damnify’d ¢ dac |
may bring their A&ions, that >."°b>°hy
will execute fuch an Office. I t.hmicct‘ at.
Argument ought not to pre‘vall, for at
that rate you will allow the Officer not -
only to be a Judg, but _the, fuprﬁng:, |
]udo, and the Partys damnify’d {hal hc ‘
without Relief; he may do Wl;f.: ’g.

leafes, and he fhall never be que 1(;1{1 N

. gfzerwards fave in this Ho,ufq, wi l‘cd /
1 will confider by and by. *Iis agre:c_:f o
you may punifh an Officer that mul-
behaves himfelf in matters of Ele&m‘;:f |
and that is pralti®'d now very .much,,
but at the fame time YQF 130:{111(?‘11“3
- Officer, ;he Perfop damnx y’d ha St

| (51)
Satisfation, tho our Law allows Satif.
fattion in Cafes where he that did the
Wrong fhall not be punifhed, and allows
Satisfaltion in all Cafes where a Perfon
is punifhable if another hath receiv’d a
particular Damage. | o

A M AN is liable to be fin’d tothe
King or Qucen, that is a Punifhment 3
but if he pays fo much to the Party dam-
nify’d, that is SatisfaGion. If a Man’s

- Horfe breaks into another’s Ground, he

fhall not be punifb’d, but the Perfon
damnify’d fhall have Satisfaion : But in_
this Cafe you allow the Officer fhall be
punifb’d, but you will not allow the
Man injur’d any SatisfaGion for the Da-
mage he has receiv’d, which cannot be
fupported by Reafon, or by the Autho-
rity of any particular Cafe.” -
IN all Cafes I take it to be true, -
where a Man is punifh’d for doing ano- -
ther Damage, the Perfon damnify’d fhall |
have Satisfattion. But that Rule does
not hold true in the contrary. o
I'T is faid there are a great many

Perfons concern’d, and if you giveevery .
one an Altion there will be no end of thefe

Afions, and therefore none fhall have
a0 Action, ent
| 1fa Man injures one or two Perfons, cach,
| fhall have an A&ion for their refpeive

Thisisa ftrange Argument :
E 2 Damages,
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Damages, but if he injurcs an hundred
~ none of them fhall have. an Altion; as

if when a Man is moderately injurious

‘he fhall make Satisfaltion, but if he-

is extravagantly injurious he fhall be fcot-
free,and make Satisfaction to none. This
refts to be made good either by Reafon
or Authority, which hitherto hath not

been done. ‘The Cafe cited I own is -

‘true, but you muft take it with this
difference ; if any thing is done which

might have been of damage to a hun-

dred People, but was of damage to none,

none {hall bring their Ation, tho the
. Criminal fhall be punifh’d ; but where

there is particular Damage done to any
Perfon, an A&ion will lie for the Damni-

fication of that Perfon, 'If a Mandigs |
a Pit, any Man may fall into it, and no |

Perfon fhall bring an Agtion for that;

but if any Perfon doth fall into it, and

hath particular damage by it, he {hallbring
an A&ion and have Satisfaction. And
with Submiffion, that Argument will not
hold, that becaufe a Perfon may be ruin’d

if he be oblig’d to make Satisfation for

the Wrong he hath done, therefore he

‘ticular Perfon he hath damnified.

" {hall not make Satisfation to any par-

~ IT hath been faid, admitting ittobe
fo that the Party ought to have Satif-

fa&ion,

e T T T a nite
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faction, yet he ought to take his Remedy
in a proper Court; as if a Legacy was
given, an Altion would not lie in the
Queen’s-Beench for it, which is true. But
it would have been well if that Gentle-
man had told us which was the proper
Court to give Satisfaction for the Wrong

_fuppos’d to be done in this Cafe. If the

Queen’s-Bench be not the proper Cour

what Court is? *Tis faid e Houto of
Commons is a Court, I was always of
opinion it was fo : *Tis a Court of Judi-
cature, my Lord Coke fays, and a Court
of Record. I wonder, when all this is

“allow’d, it fhould be faid this Court hath

not a Power to adminifter an Qath to a
Witnefs, I'think that was never 'deny’d
to any other Court whatfoever. 7',E.,Vei‘y
Court of Record has power to adminifter

~an Oath; but tho this be a Court of
‘Record this can’t, hath not that power

It would have been wery well if thofe
who are againft this Acion could thew
us that this is a Court that can give Satif-
fattion ; fome Courts can punifh but can’t

| - give Satisfaltion, whereof I think this

one; Satisfaltion was never given here
that T know of, Was it ever? or pre-
tended to be had here? In the. ficft
Inftance ’tis true, this Houfe hath pu-

:fpiﬂl’d, and by fuch Punifhment com-

E 3 Cpelld
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pell’d the Delinquent to make Satisfattion
to a Perfon by increafing or remitting
fuch Punifhment; but that is not the
Cafe beforews. = o
IT hath been faid, there has beenno
Inftance of this kind of Aétion brought,
and that the Court of Queen’s-Bench
have declar’d they have nothing to do
_ with the bufinefs of Ele&tions, for that the
Right of Elettions ought to be determin’d
here ; and for that purpofe the Declara-
tion of the Lord Chief Juftice Hale in the
Cafe of Barnardiffon and Scames has been
cited. Tmuft confefs I can’c but won-
der at that Cafe: We did lately thmk
that the Judgment given in the King’s-
Bench in that Cafe was rightly given,
and afterwards when it was revers’d Peo-
ple were aftonifl’d at the reafon of i,
and more when that Judgment of Rever-
" {al came to be affirm’d in the Houfe of
Lords. Nobody hath ever faid why that
Judgment was revers’d ; I do not fee bug
‘on the fame reafon feveral Judgments
within thefe few years, nay even in this
Reign, may be revers’d likewife. For
~the Court of King’s-Bench in that Cafe
did not pretend to a Judicature of deter-
mining the Right of Ele&ions, the mat-
ter ii that ‘Cafe had been determin’d be-
- fore in this Houfe ; but they only gave |
Rrcofen et DR R Damages

' (55 .

 Damages for the Wrong fuftain’d, that

~was all the Court did in that Cafe,
and yet-that Judgment was revers’d. I
believe there hath been fome Judgment
given by this Houfe within thefe twelve
Months, that where the Houfe hach de-
termin’d the Right of Elettion, the
Party griev’d fhall be allow’d to main-
‘tainan ACtion at Law for his Damnifi-
cation. o . |
BUT 1 take it that there is a diffe-
rence between the Cafe of Baruardifton
and Soame and this prefent.Cafe. Time
was when it was doubted, where a Man
that was eleted and the Officer refus’d
to return him, whether the Perfon elect-
ed was damnify’d or not. ’Tis very
certain heretofore Perfons were not fo
ambitious of fitting in this Houfe as now |
they are;-and fome Perfons purchas’d .
Charters of Exemption, to be excus’d
fitting in this Houfe: And fo it had
been pradtis’d in the Houfe of Lords.
The A& that hath been mention’d before

~exprefly commands, that the Perfon cho-

fen fhall come and be prefent in Parlia-
ment. And afterwards there wasa Pe-
nalty put upon fuch as were chofen if
they did not appear here ; to which ano-
ther Punifhment wasadded, which was,
The Perfon ele@ed, if he did not come
E 4 hither,
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“hither, he fhould lofe his Wages. It was
not reckon’d a Damage that any Perfon
was not return’d a Burgefs to {it here, but
" a Kindnefs; but that did not hold fo in
the Cafe of an Ele&or. Every body
agrees, as the EleGtors had a Right to
‘choofe, fo there was no Statute to com-
pel them fo to do 5 but they look’d upon.
it not only as their Right but their In-
tereft to be prefent at the EleCtions:
and none can fay but ’tisa Man’s Intereft
to make choice of fuch a Perfon to ferve
in Parliament, who hath the power over
his Eftate, and Life too for ought I know,
as he could truft.  Nobody ever doubted
that a Perfon who had a Right to vote
had an Intereft, and might be damnified
if his Vote was refug’d.  So that none of °
the Cafes that have been put of the Right
of the Perfon eleCted to ferve in Parlia-
ment as Knight of the Shire’or as Bur-
efs, come up to the Cafe in queftion.
7 I WOULD fay one thing as to the

Dampification of the Perfons eletted ;

¢here is a late A& that gives double Da-~
mages where the Return is contrary to
the laft Determination. Now I do take
it, that A& fuppofes that a Man might
. bave been damnify’d before ; and if he
 was damnify’d before, he was fo by the
Common Law, for no Statute Law gives.

v }?prct;a;fgg fo that it’s plain before that

¢ 57)

him any Damages: *Tis true, that Sta. -
tute gives double Damages, but ftill that

- Statute {fuppofes there was a Damage be-

fore, and builds upon that Foundation -
fo that with Submiffion that very Statute
runs againft all the Cafes that have been
put as to the Perfonsele€ted. @ =
"T'LS faid, At this rate the Lords may

come to vote in Ele€tions. T am of opi-

nion the Lords have no Right to vote i

Ele&tions for a Knight of ga Shire filg
Burgefs; and the reafon I go upon is
this, Every Perfon who had a Right to
vote ought to have contributed to the
Expences of him that was elefted. If
he was a Freeholder he was an Ele&or
for the County, if a Burgefs for the Bo-

-rough ; and the Expences of the Knight

of the Shire were to be levy’d of all th
Freeholders, and the Expgnccs of tll;g |
Burgefles uponall that were refient in the
Borough. But the Lords were excufed of
that Charge, they were not to be Con-
tributors to the Expences of a Knight of

 the Shire or Burgefs, becaufe they were of
-another Houfe. There was a Law made

which fays, that for Lands purchafed by
any Lords, fuch Lands fhould continue
chargeable to the Expences of Knights
of the Shire, as they were before fuch

Ad,

/'.
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| (58) - |
&, the Lands the Lords were {eiz’d of
ﬁr&i)urchas’d, were excus’d of that
Charge. |

BU T, Sir, I think this matter. is not

‘tothe Cafe in queﬁi?;m : This is nothing
‘bue a collateral A&ion for a Dammifica-
tion, whereof the Confequence 15 not
much, not above five pounds, tho Iac-

kiowledg the fmallnefs of the Sum does |

i I - is  the
not influence this Cafe. Noris t
gue{’cion, W hetherthe Lords have done

isht or not inreverfing the Judgment :
Ig{ilvgen in the Queen’s Bench. Hurmz?qm %
If they have a Jurifdittion,
| tho Tam of |
Opinion they have done Right, I think |

eff errare. 1t _
we can’t jultly complain;

e Plaintiff in this Cafe was damnify’d,
:11:131)1 think the Court of Queen’s Bench
ought to have given Judgment againft
thofe who did him the Injury for the
Damage he fuftain’d ; and I think the

Lords have done Right in reverfing that |

dement, and in giving fuch Judgment
z]lsu tf%e Court of Queen’s Bench ought to
have given. I |

Sir EDWARD SEYMOUR..
enough for me that we have the Law

" tothe Pains and Underftanding of -thofe

Jearned Gentlemen that open’d this blz?t‘::.

e

: : e

Tis |
on |
our fide, and we are very much oblig’d |

i

that is,
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bate, in prefenting us with atrue ffate
of our Difeafe ; it only remains now for
your Prudenee toapply a Remedy. And
I cannot but takenotice, thac this is an
A&tion without any Precedent to warrant
this Proceeding ; and I believe it might
have remain’d fo ftill (for Idon’t think
there was Virtue enough in the Cobler of
Ailesbary, nor had he Purfe enough) if a
Lord had not a&ted that part.

~ FOR my vpart, Sir, I do not think

this to be the {ingle Inftance of the Houfe

of Lordswe have reafon to complain of,
Ithink ina great meafure, by their Pro-
ceedings they feem to hold forth, That
the Axislaid to the Root, and that they

have a Dilflike of this Houfe of Commons,

and endeavour to get rid of them, : I
fhall not inftance in Particulars, but I
hope there is one you will not let go
without applying fome Remedy to, and

| that noble Reprefentation in
which they have vilify’d you to the
higheft degree, and lay all the Mifchiefs

of the laft Reign and this at your Door.,

Icould fhew you there is nothing in it

‘but ftuff, populum fallere ; and we Tee the

Confequence of it, and what Painsand
Endeavours they have taken to difperfe-it
all over the World, to make Impreflions

Hpon the People, But that which Iwould

- have

o e
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have fome refort to, is this, That thefe
worthy Perfons that have {poke before,
tho they have truly reprefented the ftate
" of our Condition, yet they have been
very tender of applying a Remedy.

IT does, 1 think, confit of two
Parts ; ope is what relates to the inferior
Courts, the other to the Judgment of the
‘Houfe of Lords upon this Writ of Er-
ror. - Now that there is a Right to bring
2 Writ of Error, the Learned admit ;
~ but I would take away the Foundation,

and make this Declaration : o
 THAT no inferior Court below
fhould prefume to intermeddle with the
EleQions of the Houfe of Commons;
‘and I am fure then there will be no foun-
dation for a Writ of Error. Inthe next
ftep, with relation to the. Judgment
-~ given in the Houfe of Lords ; ’tistrue,
the Lords make a great Complaint, That
in matters of Parliament we have ad-
~ drefs’d, withoutadvifing and confulting
~ withthem. I will not fay how far ’tis

juftify’d by their Proceedings; I need
ot remind you of the Addrefs they made
without you, when you addrefs’d againt
my Lord of Worcefter ; before you had
prefented your Addrefs,
“a Counter-Addrefs to yours. ButI take
 the diftinétion to be here, ’tis one thing

‘they prefented

( 61)

in matters of State, and another thing
when the matter depends between the
two Houfes : Where ’tis a matter of
State, with relation to the Queen’s Pre-
rogative being violated and invaded, as
you are her great Council, you are to
advife the Queen in that matter, and not’
let any thing of that kind pafs upon her.
BUT howfoever I would go the re-
gular way, by condemning this Judg-
ment, in relation to the Houfe of Lords;
and after you have made that Condemna-
tion, I would apply to the Houfe of
Lords, to feeif they would recede from
this Judgment of theirs. But Iam
afraid Arguments or Debates will help
your Cafe but little, you muft have re-
courfe to Remedies that are in your own
Power. We fee what they did upon the
Ia_fft Occafion when they thought their
Privileges were concern’d ;they adjourn’d,
and all to prepare the way to make the
World believe they were injur’d, and

wards, | =
And I fay this is nota thing that falls , 

. prepare them for their Proceedings after- .

out by chance, but carry’d on by all

their Power, to reprefent you as inconfi-

d;.rable, and to. make you ufeful for no-
thing but giving Mony, and then to fend

Y Ou*h,‘_".,’_‘,‘? intothe Country ; Butif you

[
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do not keep the Power in your owr

hands, youwill be without Remedy. I
conclude with what I mention’d inrela-
tiontothe Courts below, to declare that -
they have no Power to intermeddle in

matters of our EleCtions.

- MArRQ orF HARTINGTON.

I fhall not pretend to follow that ho-

nourable Gentleman near the Bar in
all the fteps he hath made, tho I think

I may be as regular®as he, Ithink he
hathonly fhew’d, That there is not fo
much reafon in this Cafe to find fault
- with the Lords, but itis neceffary to find

- fault with them one way or another. -
I THINK thisis a matter of great

Confequence, and as long asIfit here,
.and as long as I live, I{hall beas tender
of the Privileges :of this Houfe as any
body. I think ’tis upon the due ballance

of both Houfes that the Safety of the
-Whole does confift ; and I mult confefs,
I think the Liberty of a Cobler oughtto |
be as much regarded as of any body elfe;
that is the Happinefs of our Conftitu-

tion.

"I THINK it was very well ob-
ferv’d by an experienc’d Member, That
this Writ came very regularly before the

Lords: If fo, thenI think the Queftion
S , | B

- o - e
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| . tinCtion between the Privileges of “the

7

b
|
1
L
b
{
{2
5
13
It
13
|
k.
i
i

isbetween us, and. the Perfons that elec-

ted us; and I think, tho Gentlemen
would” not, formerly allow of any dif-
Houfe, ‘and thofe of the People of Ezg-
lind 3 yet they mutallow it now, or they
can’t complain that. this Action is any
prejudice to this Houle. For when a
Perfon offers his Voteat an Ele@ion, and
15 not admisted to giveit, and upon fuch
refufal brings his A&tion in the Courts in
Weftminfter-Hall (which I take to be the
prefent Cafe) | if giving Judgment upon

-

the People that eleCtedus, . ° .

I SHALL plainly give you my. O-

pinion i this Cafe: .1 can’t think, this
Action to hea breach of  the Privnfgeilii%
N bc no.way reliev’d, but by : appiymg
to the Law, .and I think the learned Gen-
tleman below is out. in all his Inftancess

A

for He hath given an account, of P |
Lo g gy CALAVLVMML U ¢Q lﬁ
+1njur’d applying to you, but they wgsg;

Candidates, and certainly that was their
proper Remedy ; but in’ the Cafg of ap
Ek&oﬁ* JArden’t fee; hig can have fatisfacs.
ton by-applying fo yo, ..,
k._a‘zr"f - ‘; . | - R | GEN—

ey

it be centrary. to ‘the Privileges of - this
RIS N P L A e e e v g %
Houfg, then’tis pretty plain, that our
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" GENTLEMEN talkof the Law
of Parliament, I can’tfee how that can
give any interruption to the Law of the

Tand, “that it {hall not do Right'to the |

Party griev’d : How {hall a Man injur’d
in the manner I have mention’d, receive
Satisfation by ‘applying to the Parlia-
ment ? *Tis true, the Officer offending
may be punifh’d, but the Party injur’d
can’t receive that SatisfaCtion he would
in the Courts below, by giving, him his
Damages. =~~~ = .

T THINK - this is a matter of great
“Confideration, and it is neccflary to
~confider ‘well of “it, and not to deter-
mine rafhly. I thiok it may be of
ufe to us, fince there are Judges who

have been of Opinion, That the Sub-

je€ ought not_to have his Remedy in
this Cafe. A Judg that will out of fear
or any regard to one Houfe, do contra-
ry to his Qath, I believe at another time
will - be " influenc’d by  the other: "1
think tis the Duty of 2’ Judg to adt ac-
cording to Law, and not be'afraid of
dithet, . T Bt

h N 5, " o
LR RN
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"“Mr.Lowxbpes, Sir, There is no

doubt but all the Judges (as hath been

faid) apd every body " elfeare oblig’d to

. l . _b:@" |
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ehave themfelves according to the T.ay
of the Land: But the (@e[%ion is, i%g?'
isthe Law of England in this Cafe? If
the Heufe of Commons has an original
Right to determine all matters concerne
ing Eletionsof their own Members (as
it hath been always underftood to have)
and if we have a power to punifh Offi-
cers for making falfe Returns, or any o.
ther Misfeazances committed by the re-
turning Officers ; then it will not be nes
ceffary that the Judges in W eftminfler
Hall(hould have any Jurifdiction at all in
‘the matter now in queftion; and if they
‘have none,
';[;)?'rdg will have aslittle by Writ of Er-.
1 DO confefs, Sir, when I firft heard
of t{hst.afe,.lt gave me fome apprehen-
fion that it might be of fatal Confequence
(by reafon of the NI ovelty of it) to your
Privileges, ‘which are indeed the Privi-
leges of ‘the Commonalty of England
which we reprefenc: But fince I have
thought of it from time totime, and it
hath been better open’d by the learned
Gentlemen that have fpokein this De-
bate, I conceive our coming to fome Re-
folquons declaratory of our Right in this
Affair, ‘may preferve the Liberties of
| B 7 this

L

then by confequence the a
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this Houfe, and of all the Commons of
England, who have entrufted us with the
prefervation of their Rights. |

I THINK the learned Gentleman
over-the-way togg his ground too nar-
row ; I might $8dd him chis point, That
where there is a Writ of Error brought
from a Judgment in Weftminfter- Hall in
Cafes where a Writ of Error lies, and
where that Court and the Houfe of Lords

have a Jurifdition, there the Houfe of

Lords are at liberty to give what Judg-

* ment they pleafe : But I haveread, the

Houfeof Lords is notan unlimited Jurif-
di€ion, but is bounded as wellas the
Courts of Weftminfler-Hall by the Law
of England. 1 {peak it with the greateft
Reverence, that the Regal Power (which
is the moft Supreme in England) is ob-
lig’d to the obfervance of the Laws;
and it would be abfurd at' the fame time
to fay, That any partof the Parliamen-
tary Conftitution is not limited by the
known Laws of the Land, or the Laws
and Cuftomsof Parliament; and I doubt
~not butit will appear, a Writ of Error

doth not lie, .and never did lie before the.

Lordsin fuch a Cafe: And fo it comes
at laft to this point, What is the Law of

‘

~ England
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England in this Cafe 7 And Twill tell you
my thoughts of it. o
I HAVE read, and learn’d, and
believe ’tis true, That matters of Parlia-
mentare tobe determin’d by the Laws
and Cuftoms of Parliament ; and T be.
lieve there is as good Authority for it, as
there is for Writs of Error, or any th’ins‘r
elfe ; and that this Law and Cultom of
Parliament isa principal part of the Law
of England, and to be learn’d by Expe-
rience and Precedents, and I reckon that
we muft come to them atlaft. Now.
Sir, let us fee what Experience or Prece.
dents we have to found this JurifdiGtion of
the Houfe of Commons upon, for examin-
ing and determining maters concerning
their own EleQions. -’Tistrue, we have
no Journals extant before E. 6% time:
And there is a Book they call Seymoar, T
th,m!c ’l:is a Book of no grea‘t Authovit’y
and if it be, there is.but a {mall matter
mit. I-have read it over carefully fny
felf more than once; and find only Titles
of Bills depending, and when they were
read ; and allIlearn’d from ir, was, that
fometimes Bills in thofe days ‘were?read \
four times.  And, Sir, there is as lirtle
concerning Eleftions in Queen  Mary’s
Reign ; bnt in the beginning of Queen
o ~ Fa2 - Elis




Elizabeth, you have the matters of Elec-
tions plainly fet down, and fo they have
beenever fince, And from that time to
this it hath been a ftanding Rule in the
Houfe of Commons in the beginning of
every Parliament, and (asI takeit) of
every Seffion, to appoint a Committee to
“examine all matters concerning Eletions.
- Now if the Right of Ele&orsis not a
matter concerning the Ele&ion, then T
own my f{elf under a miftake: But if
that be a material part, and comprehend-
ed within the general Words ; and if
thofe Committees have from time to time
“proceeded to examine the Right of Elec-
- tors, and this Houfe hath proceeded from
time to time to give Judgment in {uch
Cafes, fometimes according to general
Qualifications fettled and adjufted in the
‘Houfe, and very frequently upon examin-
ing and confidering the Rights of parti-

cular Voters, then I think we have as

good Authority for the JurifdiGtion of
this Houfe in the matter of thefe Elec-
tions, as can be had forany thing what-
foever. : B ‘,

I DO fay in this Cafe, we ought to
take our ‘Ground and Foundation upon
the Right which the Commons of Eng-
~ land have, and ever had, by the Lav;
| A and
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and Cultoms of Parliament, to %)e‘ex-
ercis’d by the Reprefentatives of thejr
ownchuling; which Righe i1s grounded
upon manifold Precedents and confant
Ufage. For if we have a Power 1o
hear and determine the Right of the E-
leGtors, and to punifh Officers for abridg.
ing them of cheir Right, and give Sa-
tisfattion to the Party, all which moft
evidently appears no: only in your Jour-

nals,but by a continu’d and upinterrupted .

Practice, time out of mind: then I
think ‘we need look no further,

I DO fay, that from time to time
there has been never a Seffion of Parlia-
ment but this Power has been exercis’d:
and in your Committees they have often
come to Refolutions to determige the

Right of all Ele&ors, and frequently of

particular Ele€ors ; and for that purpofe
only they have examin’d, :whether Per-
fons had Burgage, Tenures, or have paid

Scot and Lot, or have been Freemen, and
other Circumftances neceflary for the In-

formation of the Committees; and as
| matters have appear’d, they have judg’d -

them qualify’d  or unqualify’d:  And
where the Votes of Perfons hz{ving Right
have been offer’d, tho refus’d at the E-

| leCtion, the Committees have ufually al-

F3 low’d
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low’d thofe Votes as if they had been
given, and upon their Determination the

Houfe have agreed with the Committee

very frequently, and fometimes have dif-
agreed with the Committee, asthe me-
rits of the Caufe have appear’d to the
Houfe. So that nothing is plainer, than
“that the Houfe of Commons have from
time to time exercis’d this Jurifdiction in
all the partsof it; and fometimes Elec-
- tions have been try’d at the Bar, and de-
termin’d by the Houfe upon {uch Trial.
~ THEN how comes this Aftion to
be brought in Weftminfter Hall? T have
confider’d that point, and take nothing
to be plainer than this, That Weftminfter
Hall never had a power to meddle with
Eleftions, but where by fome {pecial A&
of Parliament you have given them
Power. 1 know that there are fome O-
pinions, that Ele&ions have been try’d
in Chancery, and in the Houfe of Lords:
But I can’t find any thing of that Nature
ever fertled, tho fome Attempts have
formerly been madethat way. I know
‘that Witnefles have been carry’d up

{ometimes to the Houfe of Lords Barto

be fworn, but the Trial of Eleftions,

and of the Right of the EleCtors, hath

‘alwaysbeen inthe Houfe of Commons f,hfp

| (71 )
that here would be no defe& of Power or
Jutice, if no body .elle meddledin this
matter. S o
THEN confider what A&s have al-
ter’d this Original Right: I think there
are two that are moft material to be con-
fider’d ; one is that of 23 of H, 6. cap.
15. What is the Importance of that? Tt
takes notice that convenient remedy for
the Party griev'd was not ordain’d in the
former Statutes againft Sheriffs, Mayors
and Bailiffs offending; whereby ‘one
would infer, that the Parliament in thofe
days did not thinkor know any thingof -
the Remedy now endeavour’d to be fet
up in Wefiminfter Hall and the Houfe of
Lords.  And this Statute provides, that if
any Sheriffs do contrary to the Statutes
about Ele&ions, he fhall incur the penalty
of the former Statutes, viz. one hun-

~dred pounds to the Kingand a year’s

i

Imprifonment, and fhall forfeit a hun.
dred pounds more: To whom? To the
Party that ought to have been return’d,
and if  he do not fue, there isan AGion
given for the fame to any body elfe :/ And

2 Mayor or Bailiff for a falfe or undue

Return, is to forfeit to the King forey
pounds, and forty pounds ‘to the Party

xhat QjOD'ldf be return’d ; and if he do not .

Fq fue,
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fue, thena popular A&tion is given for
the laft penalty : So it is plain by this Sta-
ture, no Altion is given to the Voter

who had - his ~'Rcmedy. in. the Houfe of

Commons. Your Anceftors were fo
carcful of your Liberties, that they never
trulted their Eleétions to all Perfons; fuch
as held in Villenage, all cuftomary Te-

nants whoheld at the Will of their Lords,

and might be influenc’d by them, and
(asItake it) Tenants by Efcuage, till

Efcuage was reduc’d to certainty, were
excluded, and afterwards all Freehol-

ders under forty Shillings a year: and
when the Officers were by Law to ad-

‘mit fome Votes, and reje& others, they

were to ufe the beft of their Judgments,
without being liable to multiplicity of

+ A&tions (unlefs in the Cafes I have men-

“tion’d) but for their Defaults were al-
ways refponfible to the Houfe of Com-
mons, = S |

LET us conﬁdér then the Statute in

KingWilliam’s time, I think tis in the

feventh year of his Reign : there the Sta-

gute takes notice of the Injury done to.
Geotlemen by double and falfe Returns,
and thereby a double Return is made a
- falfe Return; and by that Statute ’tis
- proyided, Thatif any returning Officer

return
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return contrary to the laft Determination
of the Houfe of Commons of the Right
of Elettion, fuch Return is thereby ad-
judg’d tobea falfe Return and void. -
THIS Statute of the feventh of
King William admits the very Determina-
tion of the Right of Ele&ion to be in
the Houfe of Commons; it doesnot ay
the Determination of the Ele&ion, but
of the Right of Ele&ion. ¥ will endea-
vour to avoid repetition. | S
BUT how does this matter ftand by
the Law and Cuftom of Parliament,
which isa moft material part of the Law
of England? The Houfe of Commons

“have the Jurifditionin thefe matters of

their Eleftions, but by one or two Sta~
tutes the Houfe of Commons have given
power in one or two Cafesto proceed in.
the manner therein prefcrib’d ; but none:
of the Cafes allow’d by thofe Statutes,
are likethe Cafe of this Man at Ailesbu-
77, for he is nota Perfon who has fuf-
fer’d becaufe he was not duly return’d,
nor the Perfon mention’d in 7 Willielms,
nor is his Aétion founded uponany Sta-
tute ; fo that this Cafe is left outof the
Statutes, and it muft bedetermin’d ac-
cording tothe Law and Cuftom of Par-
lament, . .
FRnr AS
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A S to the Cafe of Mr. Newill, it ne-
ver came to be determin’d in Parliament:
We read it was put off ro the Parliament
becaufe of the great weight of it ; and
the Judges were of Opinion, That it

‘was a Matter too high forthem. And
in the Cafe of Mr.Onflow, where the
Cafeof Mr. Nevill was cited, they po-
fitively faid, Itwasa Matter of too great
prefumption for the Judges to ‘meddle
- withiie, | I
- THEN how comes it to pafs, If
this A&ion might have bgenbrought at
‘Common Law ; If{ay, how comesit to
- pafstharthis Altion was never brought
-before? Certainly that is an Argument it

never lay, for there muft have been oc-

cafion for fuch an A&ion, if the Common
Law would have maintain’d it, But the
Judges, who knew beft the Grounds and
Reaions for this pretended A&tion, have
refus’d medling 1n this Matter, becaufe
1t concern’d the Parliament, and the Par-

1. » L | E
AS to the Cafe of Barnardiffon and
Soame firft adjudg’d in the King’s Bench,

the Reafon was becaufe it had been ad-

judg’d in Parliament ; for Sir Samuel Bar-

wardiflon had a majority by near a hun-

dred,

liament had -not entrufted them with

to affirm the Reverfal. Two Reafons

: (75) |
dred, and the Houfe of Commons had
try’d the Caufe, and gave him his Right
of Seffion in this Houfe ; fo that one
would have thought that he had libert
to have gone into Weitminiter Hall. But
afterwards this Judgment was revers'd in
the Exchequer; and Judg Elis in his
Argument, which ‘is {¢t down in Pole
lexfen’s Reports, fays plainly, That the
Right of determining Eletions belongs
to the Houfe of Commons, and the
Houfe of Commons have determin’d it
for Sir Samuel Barnardiston, and for that
reafon you ought to affirm this Judg-
ment, ‘ o T

THIS Matter was brought prefent- -
ly after the Revolution into the Houfe of
Lords ; and when it came there, all but
five or fix Lords were for affirming che.
Reverfal. Now, Sir, by reading the
Reafons of thefe five or fix Lords that
diflented, we may eafily infer what were
the Reafonsthat induc’d the whole Houfe

were given: Firft, faid they, becaufe o-
therwife there will be a Defe@ of Juf-
‘tice. One may, infer, if thefe five or
fix Lords were of Opinion that there

would bea Defet of Juftice, all theho-;
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ther Lords were of Opinion there would
be no Defect of Juftice, The five or fix
Lords that diffented, faid, That the
Plaintiff ought to have this A&tion by the
Common Law. - Certainly if the other
Lords had been of this ‘Opinion, they
would have maintain’d the A&ion; but
they concluded no fuch A&ion did lie,
becaufe no fuch A&tion was given by the

- Common Law. R
I TAKE this matter to be of inf.
- nite moment, and I think there is no De-
gree or State in this Realm, but what is
bound by the known Lawsof the Land 5
and if the Lords in Parliament and the
~ Judgesare limited by the Laws of the
Land, fo that they have no Jurifdiction
in this Cafe, then I do not fee how a
Writ of Error can give them Jurifdic-
tion. SO BT o
~SIR, I appeal to you, and all the
Gentlemen “here, Whether what hath
been faid on one fide hath been at all an-
{wer’d by the other: If an A&ion of
Scandalum Magnatum {hould be brought
againfta Member for what he hasfaid in
this Houfe, no doubt but that Member
- would plead the Privilege of this Houfe,
and ’tis to be hop’d the Judges would al-
lowit, and put the Plaintiff fine die, But
- not-

{
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notwithftanding, a Writ of Error accor-

ding to this Dotrine might be brought,f; |

and the Lords might give Judgment that

this Action doeslie, and then what would
become of your liberty of Debate? This

is an Inftance worthy your Regard.

- I'T "bhath been told you, how the
Lords have taken notice of the Privileges
of this Houfe in the Cafe of Holis and
Elijot, in thelatter end of a Book put our
by Sir Harbottle Grimfton, call’d Croke

Car.  Let that be fet in its true colours,
and fee whether any thing can' be drawn

from that Cafe to fortify the Judgment
lately given in the Houfe of Lords,
There was a diforder in the Houfe of
Commons, and the Speaker was violente
ly forc’d back into the Chair, and fcan-
dalous words againft the King’s Privy

Council and Judges were utter’d by El-

liot, Hollis, and others, and upon that a

Profecution ‘was brought § Car. primi
againft thofe particular Gentlemen in
Weftminfter-Hall, as well for the W ords
fpoke in the Houfe of Commons as for

the Force, and Fines were fet upon them,

This matter after the Reftoration of Ch. 2.

was brought before the Lords at a Con-
ference, and they took notice of the Pri-

vileges of this Houfe, not to fet themdaf :
S o fide,
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fide, but to confirm them; and their
Lordfhips declar’d the Judgment to be
illegal, and againft the Freedom and Pri-
vilege of Parliament, and defir’d the,
Lord Holls to bring the Roll before them
by Writ of Error ; and fo by Agreement
the. Judgment was revers’d, as being a-
gainft the freedom of Speech in Parlia-
ment, allow’d by Sirowds A&, which
their Lordfhips acknowledg’d to be de-
claratory of the antient and neceffary
Rights and Privileges of Parliament.
Their Lordfhips then would not let any
matter appear upon Record to deftroy
the Commons Privileges, and I wonder

how this Precedent comes to be cited to.

juftify a Proceeding which tends dire&--

ly to take away your Privileges. =~

‘I WISH with all’ my heart the

Houfe would have appointed fome Per-
fons to have- fearched Precedents, and

I am fure they would have found anin:
finite number to be produc’d to have
juftify’d the Power of the Houfe in this

Cafe, how it hath been in their power

" time out of mind, how they have a power
to punifh Officers, and in fome Inftances
they have given Damages.

"TREMEMBER one inmy time;

Mr, Tankred cau’d a Perfon to be
v | + brought
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brought hither, and he clear’d himfeif;
and the Houfe (as I remember ) made
an Order, That as he was the occafion
of the Man’s coming up, and had done
him an Injury, he thould make him Re-
‘paration, and he was forc’d to do it by
paying him a Sum of Mony.

NOT that Iwould go fo far as to
fay, That this Houfe is a proper Court
for impofing Fines : But if they are not a
proper Jurifdi€tion for the bufinefs of
their own EleCtions, I think they have no
Jurifdi€ion at all. I will not fay this
Houfe has a power to fine: I know we
read fomething of thatin your Journals,

~but I think thofe Fines came to nothing,

becaufe there was no Means to eftreat
them, or caufe them to be levy’d ; and fo
that matter has flept ever fince, and I

|| hope will forever.

‘BUT not only your Freedom of De-
bate, but Right of Seffion in this Houfe
is concern’d in this Cafe: And if you
have not a Power to determine matters
of Eleions to this Houfe, T wonder
how any Author comes to fay this Houfe
has any Judicature at all; for if they
have not a JurifdiGion to this, they have
0o Jurifdiction to any purpofe whatfo-
ever, U AU

IF
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IF this Point be fettled, That this

Power belongs to the Houfe of Com- |

mons, the next Confideration will be
how to attain it ; and in this I hope
Gentlemen will take fuch fteps as are
proper for them, and for thofe they re.
prefent ; for we are fent here ad traitan-
dum, &c. in the name of thofe we re.
prefent : and we have but a delegated
Power,and can’t without breach of Truft
give up the Rights of the Commonalty,
For my own part, I havetaken an Oath
to preferve the Privileges of the People
that chofe me, but without {fuch an Oath
fhould be of opinion that I cannotgive
up this Privilege which T am to execute
on, their behalfs ; but I will ule all the
lawful and juft methods I can to come at
it, and I think you may do this without
interfering with the Houfe of Lords or
the Judges. There is no doubt but the
Judges in Weftminfter- Hall are bound to
take notice judicially of your legal Pro-
ceedings here ; and if you come to make
a Declaration, ¢ That the Power of hear-
« ing and determining all matters con-
~“ cerning Eletions does belong to the
“ Houfe of Commons in Parliament,

T doubt not but they will take notice ot

it as bécomes them, And give me lea.vgfa to
e o ay,

- (81) | |
fay, no body can help bringing this AGti-
on as this was done; for a Perfon may
take out a Writ, and declare upon ir,
and carry it down to Trial without the
privity or knowledg of any Couct; and
then when the Caufe is try’d, the other
fide comes and moves in Arreft of Judg-
ment, and the Court gives Seatence, But
I with the Defendant had demur’d, and

“then that would have put it as a Point of

Law to the Judges ;-and if they had de- |
termin’d it judicially for you, T believe it

would have gone no further. For itis
one thing to determine it upon Demurrer,
and another thing; when the Caufe has
been try’d and Pamages given, to have
the Court’s Opinion'ex pof? facdo,
-~ THE Judges determin’d the A&ion

doesnot lie ; but as matters ftarid now, per-
haps in the like Cafes there will be brought
a Writ of Error before theLords, and they
will give fuch a Judgment as they have

~ given now for ought I know. I fhould

not think it  proper to come to any Que-
ftion now, by which you thall determine |
your Right, if you are not fully fatisfied
about it ; but it ought 'to be confider’d B
farsher. The Law and Cuftom of Par-

| liament is to be found out by Experience
it and Precedents:

But if- you are-fatisfy’d,
G then

!
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 then I think the proper Queftion is,
¢ That by the Law and 'Cl}ﬁOfﬂ;Of.«Parw
“ jiament, the bearing, - *exammmg«md |
< desermining all matters concerning. B-
% Jeftion of Members to ferve in the
% Houfe of Commons, is to be by the
 fame Houfe. I think that s to be your

(83)
enough to confer with them afterwardss
And give me leave, Iam not afraid to
fay, if a private Man, much more the
Howle of Commons have the Law of
England on their fides, let them be under-
min’d ever fo much, one way -or othet
they will obtain their Right fooner or

-Queftion, or to thac effett.. . | later.  The Riglits of the People of Eng-
 THE Confequence will be, If this land are fafer in the Hands of their Re:

be part of the Law of England, as it
‘plainly is, you' may as well. ftand upon
that Declaration as upon any new Law to
_be made by Patliament, if you could get
it But T believe you have no great rea-
" fonto expett a new Law in this Cafe to
.pafs in the Houfe of Lords,- Then what §i -
~ would youdo? If you fhould try to get
-a'gewLaw and fail, it will be conftru’d
~ ghat youhad not this Power before, but
‘endeavour’d to ger it, and the Houfe of

. Lords deay’dityou. 7o
- BUT ’tis plain and .clea_r; you have
- this Power already, and a fufficient ground
~to ftand upon, and I doubt not but We-
minfter-Hall will take notice of it, and
 the Houfe of Lords too: If they do not
(here My, Lownds was interrupted by 4
o noife made by [ome few of the Members,
k who faid, W hat then 2. Bat be proceeded)
- 1 fay, if they do not, it will be time §
L SRR enough |

prefentatives than any other: if they do
not like them, they “can turn them out
and chufe new ones; but they can’t do
{oin thecafe of the Lords. C e
. I BEG pardon for my great pro-
lixity ; I take it to be of importance to
avoid all Contefts with the Houfe of
Lords, and with Weftminfler-Hall, and 1
think you may do it by propofing and
adjufting a ‘plain Declaration of your
- Right by the Law and Cuftom of Pars
| lhament; AU T T SRR

- Mr. Soi. GenexrAvr - After what
hath Been faid at large concerning the
Law in this Cafe, efpecially fince it hath
receiv’d no Contradiction in any Inflance
whatloever ; I will avoid the Repetition
of what has been already offer’d, and en-
deavour to fhorten your Debate, by bring-
ing it fomething towards a Point,
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IT hath been faid, That the Quefti-
on now before you is, Whether Judg-
ment being given in the Court of Queen’s
Bench, a Writ of Error does not lie in

| - the Houfe of Lords to reverfe that Judg-

meat ? I cannot by any means-agree that
. to be the Queftion. o
-BUT that which I take to be the
proper Queftion before you is, Whether
or no it be the fole Right of the Com-
mons of England to determine their own

EleCtions? If you are of that opinion,

never let your Difeafe grow to fuch a
- head as to put you upon the neceflity of

complaining of a Judgment of the Lords,
but rather check it in its Infancy. -

~ IT may perhaps found harfh, That
a Man fhall not be admitted to make ufe
and have the benefit of the Law ;-and

yst when that Thought is throughly di-

gefted, I believe no. Gentleman in- this

Houfe but will agree, That there may

be many fuch Inftances where you will
‘not endure any Suitat Law.. I can’t give
you any better Inftances, than what have

been mention’d to you by a learned Gen-

“tleman on  the other fide, who approves
of this proceeding by Writ of Error;

the Profecution againft Sir William

Williams for publifhing a Libel (as it |
T Twas

was cal’d) by Dire&ion of this Houfe,
and an - Adtion againft the S'er“jeant\foxz
obeying your Commands. If fuch an
Adtion fhould be brought againft the
Speaker or Serjeant, fhould we fit fill
here to fee what they would doin the
(}:]ouxgs belqw, zit]nd afterwards wait for
the Bvent in the Houfe of Lords by
Writ of Error? ;ox»ds o
- ’TIS very true, thefe Judgments that
are mention’d by that Gentleman con.
tinue flill unrevers’d. ~ As to that given
againft the Speaker, he mention’d it as a
Precedent not fit to be follow™d ; indeed
‘tisa reproach to the Houfe to mention -
it, fince no Parliament hath revers’d
tt. ~As to the other A&tion againft the
Serjeant, he fays Judgment was given
againit him, and that ftands in full force ;
as remember that Cafe, it went off up-
on the form of pleading, SRR
BUT nothing of that kind being the
Queftion now, I beg leave to ftate what
this Aftion is thatis now before s : For
Gentlemen in the Country who have
frequently met with Aions, profecuted
without Cenfure for matters relating to
Elettions, may perhaps be furpriz’d till

they come to confider what the Pojnt is.

his is not an Aion grounded upon any
o - G3 - Statute




geatute whatfoever. *Tis agreed an Aéti-
on may be maintain’d where a Statute
gives a particular Remedy, but this is an
A&ion founded upon the common Law.
‘W hatever your Privileges are, if you will
confent to an A& of Parliament to make
~ other Perfons Judges of thofe Privileges,
{o far as yon confent, if they purfue the
Power given them by A& of Parlia-
ment, there is no Wrong done you = But
an A&ion brought at common Law is
that which I think interferes with the in-
herent Right of this Houfe. -

- W E' have I think attain’d to v“oﬁ,e \
_piece of Knowledg upon this Debate, -

"That this was the firft Altion that was

ever brought of this kind; and Gentle- §

‘men will not much wonder why thisis
- brought now, when they confider what
- Endeavours have been us’d to make this
Houfe contemprible. I believe this may
‘be thought the moft probable method to
~attain that end. A
" IT.WOULD not repeat the Prece-
~ dents that have been quoted, yet Ican’t
- but take notice of that of Barmardifion
‘and Sgame : Thofe Arguments that were
~ made ufe of for this Judgment in that

 Cafe were rejected, and the Judgment of

ﬁhg? Lords was then dirg&tly congrary. 1

fhould

(%)
fhould be very glad to hear how the -
Lords Judgment of Reverfal in - that

Cafe and inthis are reconcilable, The

Commons at that time would fearce
have {uffer’d fuch an Attempr voon their
Privileges, and I hope we fhall be as care-
ful and as zealous to preferve ours : Wa
have as' much Power as our Predeceflors, .
we fhall never fuffer for want of Pe'wez*;
if we do not fuffer for want of Will to
exercit.
T EXPECT to heat of the great
Authority of one learned Juds chat dif-
fer’d from thereft ; Thave the urmoftt
efteem for ‘his Judgment, but am forry
to hear any Infinuation that th’@fﬁfﬁ@geﬁ
who have given their Opinion etherwife
are guilty of a breach of their Oaths, It
hath been touch’d upon, That whenever
any Queftion has been ask’d the Judges
concerning the Privileges of the Lords, or
the Privileges of the Commons, their
Anfwer s recorded for the Infiru&ion of"
all their Succeflors, and to the Honor of
both Houfes of Parliament, Thatit was
a-Matter above their Knowledg: The
Law of Parliament is above the Judges of
the Common Law, and is not to be fub-’

Je&to their Judgment ; ’tis ﬂiie}ﬁé fmﬂ ‘ ‘q‘ 4
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'AND, Sir, as I have been inform’d,
this was the Anfwer givenin the Houfe

of Lords by one of the prefent Judges,

and by what I -have heard it was well
he efcap’d their Cenfure; fhewing too
much Refpeét to this Houfe-gave very
great Offence. =

I BEG Gentlemen ‘to- confider (I
fhall not enter into Particulars that
have been mention’d ) Whether any
thing of this kind would not make
you defpicable to the loweft degree
in the World, and expofe Electors to

fuch Miflchiefs that none could endure?
Upon every Election that comes before

you, ’tis impoffible to judg the Right of
Election, but by the Right of the Electors,
If you will endure any Perfon, after you
have faid he has no Right,to gointo We/t-

minfter Hall, and bring an Action inthe

Courts there, a Jury may finda Verdict,

‘That the Houfe of Commons are mif-

taken, and that this Perfon hath a Right,

and Judgment {hall be given accordingly.
Will not this Proceeding, that very meo-

ment, fubmit your Refolutions to the Ex-

amination and Cenfure of the inferioyr
Courts ?  May not they fay, They vote.
for ope another, we havedetected them |
all? That they are a parcel of People |

( 89)

pack’d together, and not one of them
clected as they thould be ? |

WHAT Condition the Magiftrate
will be in, hath been mention’d already ;
when a multitude hatha Right, . and eve-
ry body may bring his Action, Can any
Magiftrate (a Conftable as in this Cafc)
bear the Expences of a hundred or a
thoufand Actions at Law ? There will
not be wanting fome to profecute a Ma-
giftrate with all the Violence poffible,

THO I can by nomeans agree, That

| this Matter is to be determin’d according
to the common Rules and Methods of

Law, but according to the Courfe of Par-
liament ; yet I fhall compare it with
fome other Cafesinthe Law. -
. THAT which makes thefe Perfons

Hard(hips the greater, is, Thefe Magi-
ftrates are notPeaple that officioufly inter-
pofe to take a Poll at Elections, and make
a Return; but thefe are Men, who, by

the duty of their Office, are oblig’d to

do it ; and if they do not execute their
Office, you punifh them; andif they
de execute their Office, and give you Sa-
tisfaction, yet if you let this be examin’d

- inanother place, after you have faid they

have doné well, they may be punif’d

for doing fo, . i

Al
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I WILL -compare this with one or
two common Cafes that have not been
mention’d: Suppofe a Perfon fhould ex-
hibite an Indictment againft another ma-
licioufly, he does this wilfully, and an
Action does lie againft him; but if a
Grand Juryman find a Bill againfta Man,
the Law wzll not admit an Averment
that it was done malicioufly, becauife he
was oblig’d by his Officetodoit: So it

‘isinthe Cafe of a Witnefs, becanfeheis

“brought in by the Procefs of the Court :
Soitisinthe Cafe of Judges. Andis it

not equally the Duty of a Magiftrate to |

~determine upon the Poll, and afterwards

to makea Return? And 1 not that ex-

“aminable before you? -
A GREAT deal mxght be faid fur-

ther upon this, butThope ’tis pretty un-

neceflary : And that no body can have
any doubt but that our Privileges are.

very much- concern’d in this Queftion;
and what the Confequences would be
therefore I would humbly propofe for the

Queftion what another Gentleman hath

hinted at, which may reduceihls Debate

'toapartlcular Point.
W E ecrtainly have fucha thmg as the
- Law and Cuftom of Parliament, and
| that isvery well kuown, and upon tfhat:
T oot
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foot T defire you would put a Qucﬁnon to

* this effect.

“THAT the fole nght of examin-
“ ing and determining all Matters relat-
““ ing to the Election of Members to ferve
“ in Parliament, except in fuch Cafes as
“ are otherwife provided for by Act of
“ Parliament, is in the Houfe of Coni~
““ mons ; and that neither the Qualificat

“ tion of the Electors, or the Right of "

“ the Petfons elected, is elfewhere cog:

| “ mzable or determmable

‘?z.'

MEMBERS. | The efhon th
Qxe{hon. o Q o

M. SMITH. er I fpeak only
your Order, That Gentlemen would
not interrupt one another by calling for

- the Queftion, but give diligent attention

to the Debate, for this is a- Matter of
great Confequence. S |

THEN Mr. FREEMAN (m the
'Chair) ftated a Queftion on his Paper to
the Effe& propos’d by Mr. SOLLICITOR,
and read the fame to the Commxttee. -

Su' CHRIS. Muse R AVE. : T am
Vcry wxllmg o hear any Gentleman
~ that

A bR o4 T




‘havenow a

¢ whatfoever.

(92 )

that will ftand up and {peak, and you
havehad a very good hint given you by
an honourable Perfon, that this is a
bufinefs of great moment ; and I hope we
fhall continue to do as we have done, that
is,. to hear Gentlemen patiently ; and
that we may not be guilty of any Difor-

der, ' I move you for Candles to be
brought in. | . S

" THEN the Queftion was.put, and

carry’d for Candles. . o
AN D they were brought in accord-

ingly, - . r

Mr.DorMER. Mr. Freeman, you

“ Voté for his Reprefentatives in Par-.

- ¢ liament, may arbitrarily and malici-

¢
k4

oufly be depriv’d of that Privilege,
~without any Redrefs in any Court

N

N

~ THIS I take to be the Cafe before
you ; ’tis faid to be of great Confequence,
and I dotakeit to be of as great Confe~
«quence as any thing that ever came be-
fore either Houfe ; and T don’t look upon

| ) Queftion upon your Paper,
but that which I take to be the Queftion,

15, “ Whether a Freeholder or a Free-

“ man, who hath a Right to give his .

it
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it only to concern the ‘Jurifdi€tion of the
Lords and Commons, but to affe& every
part of tlre Conftitution, and the Queen
the Head thereof in_the higheft Degree:
for it comes to this, If the Lords have not
a Right to determine in' this Matter,
which by Writ of Error is regularly
brought before them, we fhall be turn’d
intoa ftate of Villenage, and the People

“will be depriv’d of chufing their own

Reprefentatives without Relief, and fhall
not have Relief by her Majefty in the

- Court of Queen’s Bench, nor béfore her

inthe Court of Parliament, where, in
confiderationof Law, fhe is always pre-
fent, and where by our Law is the laft
Appeal; and there will be a Failure and
an Interruption of Juftice, and our Con-
flitution, in relation to our felves, will.
be fo far chang’d, that ’twill be impoffi-
ble there fhould be any right Reprefenta-
tives of the People: For 'twill not be
the People then that will chufe, but the
Officer may arbitrarily refufe and re-
turn whom he thinks fic, and the parti-

cular Perfon will be without Remedy.. -

For whatever Gentlemen apprehend, if
the Right of Return be not controverted,
which way canany particular Man bring
his Cafe before you? And what Reme-

| S dy
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v {hall he have if not by Attions 1 wi

ﬁztfgy;th’ere has not (but I will turn the
Argument, and put it upon them to thew

there has) but I believe there never was

any porticular application to the C_orr'l-

mittee of Privileges, where the Inmjury

has been done to a particular Man, which.

is the prefent Cafe : and this Matter 13
 found by a Jury that was ftruck, and
notone Man of “the Jury but of Quality,

and approv’d on both fides : And I think,

'~ tho it never came before tl}e.li’_arlwxamenti
- nor the Committee of ?r~1V1legqs, they
" might confider of a particular lnjury.
AND -as for the Notion .thatj»hazthz.

been taken up, That where the Houfe of
Commons have a Jurifdi&ion, there the

Party is inall Cafes without Remedy in

any other -Court : Sure that is not ac-
cording to Truth; forinthe Cafeof a

falfe Return there is a publick Injury, thac
does not hinder the Party from obtaining

“. Satisfa&ion as to his particular Injury;

tisfaltion ; for this Houfe hathxnog as
,:.Vl'saigf:d Damages in any Cale, notwith-
ftanding the Cafe cited: at v
only Cofts for the Man’s Trouble in com-
ing up to be examin’d before this Houfe.
And if they fhould award Damages;

L3

1

and if no A&ion lies, there can beno Sa-

for that was

there .

e SRR S b e

that complain’d for fome fuch Injury a-
gainft the Lord Bifhop of Worcefler, and a

‘which Sir Thomas
- done) but he brought his AQion, and
-recover’d confiderable Damages ; and af~. -

il
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there is no way of levying thofe Dama.
ges ; What Writ can we 1fTue out ? And
it this Perfon be without Remedy at
Law, he muft fit down without any Re-
drefs whatfoever, 7
T HER E may be a multitude of Ca-
fes where this Houfe "hath a Jurifdi@ion
as far as concerns the Publick and them-
.felfves; and the Party {hall have his AQion
_al o. S S h T e O '
~ LF I receive a Blow. in this. Houfe,
’tis a Violation of -the Privilege of this
Houfe, and this Houfe can take Jurifdic.
tionof it, and cenfure the Perfon that
hath done the Injury; but will any
Man fay, ‘That an Ation of Battery will
not lie at the Common Law inthat Cafe?
~THERE was the Cafe of Sir Tho-
mas Clarges: Atthe time of his Ele&ion
there was one Roe fpoke words to hjs
Prejudice s  he might certainly have
complain’d to this Houfe of it (you had
anInftance, I think, laft Seffion of one

the Houfe took It “into confideration,

Clarges might have |

terwardsa Writ of Etror was brought

N
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in the King’s Bench, and Judgment was
affrmd. U
THERE isaCafe not within any
provifion of your Law, and that is,
~ where a Sheriff made a Return; and he
~ deliver’d this to a private Meflenger to
bring up to the Crown Office. The
Meflenger by the way thought fit to vi-
tiate the Return, and make another Re-
turn than what he receiv’d from the She-
riff : For this an A&ion was brought,
and he recover’d at Law againft this
MefTenger for the private Damage he had
done him.  Certainly otherwife the Law
would be defeltive. S
IN another Cafe, the Sheriff ad-
journ’d, in prejudice to a Candidate, to
aCorn Field ; an A&ion was brought a-
gainft this Sheriff at Law for the Dama-
ges he had done this Gentleman, and it
was maintain’d ; and I dare fay more
Cafes may be put: which thews that
you having a Jurifdi€tion as to what
concerns the Publick, does not exclude

the Party, but he may have an Aétion

Afor his private Injury.

A GREAT many Pofitions I have
- heard, whichT take not to be true, par-

ticularly this, ¢ That there isno Reme-

% dyat Law, but in Cafes provided for

by
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¢ by the Statutes: That ‘is not (o,
thefe Statutes imply the contrary. - The
firft fays, Whereas there was not a fuffi-
cient Remedy, therefore that gives a
more compleat Remedy, and fo.the ]u.d.-
ges declar’d in the Cafe of Barnardiston
and Soame. . .
SIR, They have told us of the Cafes
of Barnardifton and Soame, and of [ffze'ifl;
and Strode ; with humble fubmiffion to
you, thofe Cafes gofo far as to prove the
Jurifdi€tion of the Lords and the inferior
Courts: "That of Barnardifton and Soame
was an A&ion try’d before the Court of
King’s Bench, and a Set of as learned
Judges as ever were before or fince, and
three of them were of Opinion for the
Ation, and my Lord Chief Jultice Hale
was one of them ; who the Term before
he furrendred his CharaCer, did thus
‘expre’{?s, himfelf: “ He gave Thanks to
‘: God that he had fpar’d him to thae
. time, that he was able to keep his
) .Cuﬂmn, and declare his Confeience
“ i that Place. But afterwards it
had its fate, a Writ of Error was
brought in the Exchequer Chamber ; Mr.
Juftice Levins that reports it, fays itap- -
pears, ‘That thofe who argu’d againftthe
Judgment, in the King’s Bench weremade
., H Judges, -
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Judges, and they themfelves afterwards
determin’d the Cafe. ~ And every body
knows how valuable it-was at that time,
to know the price of an Houfe of Com-
mons and an Exg/ifp Parliament. Three
Judges were then made in the Exchequer,
and I think two in the Common Pleas.
Afterwards it came into’ the Houfe of
‘Lords, and there the Reverfal in the Ex-
chequer was affirm’d, for Reafons dif-
ferent to what are urg’d now, andI be-
lieve for feveral good Reafons. The
Sheriff in that Cafe had made a double
Return, and the Sheriff might do it for
his own indemnity, for it wasno more
than finding a {pecial Verdi& : and there-
fore the Saying falfo & malitiofe being

put to a thing that wasin it felf right, it -

would not alter the nature of the thing,
Another Reafon they went upon was,they
faid this double Return wasa void Re-

turn, and for that Reafon the A&tion did

~ not lie ; and upon thefe Reafons depend-
~ ed that Judgment. That Gentleman who
 faid that only four or five Lords diffented,
is under a great miftake; fouror five
- Lords only 1 believe entred their Diflent,
but there was a great number,and near an
“equality againft that Judgment; and di-

- vers Lords, now inthat ' Houfe, were a-

gain[’c

%
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gainft that Judgment, that did nof enter
their Difent. | S

THEN, Sir, thereis the Ca fe=
vill and Strode ; and that wai;c gfljfv ;
Judgment in the Common Pleas, and
when it had taken its Progrefs in"Wg/l.
minfler Hall, it came before the Houfe
of Lords; and the Lords return’d ic
back again to Weftminfter Hall, and or-
der’d all the Judges of England to deliver
theirOpinion in it. ‘That was founded
upon an Ordinance of thofe times, Berk-
fbire was to fend five Knights, and Ne-
vill was one of them that were ele@ed.
but not return’d :  there they faid, in that
Cafe that Ordinance was intirely new,
and that Cafe did not recommend" it felf
by the known Laws of the Land, and =
for that reafon they would not give Judg- -
ment, for Wages could not be levied for
five fuch Knights, And when after-
wards they were to give Judgment, the
right Conftitution had recover'dit felf,
" NOW as to the Lords Right to re-
ceve a Writ of Error in this Cafe:
Yoq -,havc addrefs’d to them that thej*
would receive a Writ of Error at 2
ime when your Privileges were invaded,

That was the Cafe of m Uis,
wi Ca ny Lord Hollis,
,WhO with others was inform’d againﬂ:

" He 5 Car.
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5 Car, for having fpoke words in this
Houfe that did affe€t the Government:

And he pleaded to the Jurifdiction of the

Court (Is there any fuch thing here?
" No, they have fubmitted toit) and the
‘Court over-rul’d their Plea to the Jurif

dition, and that Judgment continu'd in
force (as fome others ‘which have been

 fince do now, which it ‘were well if they
were revers’d) till this Houfe took notice

of it; and in 1667. they defir'd a Con

* ference with the Houfe of Lords. The

Chairman was my Lord Chief Juftic
Vanghan, and this Houfe there com:
plai’d ‘how they were griev’d by ' that |
Judgment : and after repeated Confe
rences, both Houfes did confent to this
Expedient, That my Lord Hollis being
the only Survivor, {hould be defir’d
bring a Writ of ‘FError in the Houfe ¢
Lords, and he did fo, andthe Lords it
that Cafe did you Juftice, and revers
the Judgment. R

" A'S 1o your paffing this Vote, whati}

will fignify I can’e tell. What fignify’d:

Vote you ‘pafs’d before about the yex

_eighty, That the putting the Laws i}

execution againft Proteftant Diffenters,§
was an Injury to the Publick, and 4§
_ Subverfion to the Government; and|

( 0t )

that thofe that put them in execution,
fhpul-d be lx‘ookedpupon? as Enemys to thé
King and Kingdom ? The Confequence
was, That all the Laws againft Popery
were put in execution againft Prote-
ftants more than they were before. The
Judges in Weftminfter-Hall faid, this
Vote had not paffed into a Law; and
they could not take notice of ir. ¥ hope
we fhall do nothing that will leffen our
felves, nor any thing but what will be
effeCtual for the Ends for which s pro-
pofed. - T

- Sit Jos. Jexyrr. Mr, Freeman,
I confider you have been a long time in
this Debate, and a great deal of it has

been fpent, either in Suggeftions contra-
ry to what appears before you, or elfe in
Queftions altogether improper for the

Confideration of the Committee ; and

therefore it is neceffary to look back to
that which gave occafion to the prefent

Difpuse, . |
T HE Committee hath a Copy of the
Proceedings of this A&ion re%;red»" to

them, bugit hath not been read ; and I
am confident if it had, and had been at-

tended to by Gentlemen, they would

fcarce have faid that the Lords in the
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Judgment they gave, did any thing in
oppofition to your Judgment, or in de-
rogation of your Privileges. |
BEFORE the Aftion was brought,

- there was a Refolution of the Houfe of

Commons, That the Right of EleGion
for the Borough of Ailesbury was in the
Inhabitants notreceiving Alms, *Tis from
that Refolution the Plaintiff hath taken his
Rife, and has brought his A&ion ; for by
this Declaration he makes his Cafe to be,
 that he wasan Inhabitant of that Borough
not receiving Alms ; and that the Confta-
bles fallly and malicioufly obftru€ted and
hindred him from giving his Vote at the
-Elettion there. The Conftables plead not
¢ Guilty, and the Matter goestoa Jury, and
“they find for the Plaiatiff, and give him

-5 /. Damages: Which isin effe€t afind- |

ing that -the Plaintiff was an Inhabitant
not receiving Alms, and that he was ob-
ftructed and hindred from voting by
thofe  Conftables, and that was done

 falfo & malitiose, and to his damage. |

~ "And this may ferve to demonftrate, that
‘the Procceding at Law has not been in
oppofition byt in conformity to your
Judgment, - S

- NOW let us confider, whether the
bringing of this ACtjon is a Violation of
IR S youe
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your Privileges: A great many things
have been faid not proper for you to de-
liberate upon ; one, that this will encou=
rage a multitude of Suits; another, that
this Altion was never brought before,
and feveral other Matters which go to
the Queftion, whether the A&ion will
lie. Now thatis not the Queftion here ;.
but the true and only Queftion before you
15, Whether this Ation was brought in
Violation of your Privileges; for if there
be no breach of Privilegeinit, I know
of no Authority we have to flop the
Courfe of legal Proceedings. SR

~ AND as to that, but one thing ( as .

I conceive) has been faid materially,
which is this, That this is a Parliamen-
tary Cafe, and appertains to your Jurif~

diCtion; and the Judges of the Common
Law are not Judges of the Law of Par-

liament, and therefore they ought not
to have given the Plaintiff his Judg-
ment (and it muft beadmitted the Lords

- ought not to have given any Judgmenr,

but what the Judges ought to have gi-
ven.) To maintain this it hath been
faid, and undoubtedly it is true, that this

~ Houfe hath a Right to judg of Ele&i-

ons; and it is as true, that in order to

~ come to that Determination, it is inci-

H 4 - dently
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deatly neceflary that the Houfe do judg
of the Right of the Elefors; and it has
been faid (but that I deny) that the
Right of the Electors is by the Law of
Parliamepe. -~

I TAKE the Right of every Elector
in-England to accrue to him by the Com-
mon Law, for he is under one or other
-of thefe Qualifications : Either heis a
Freeholder, and then he has a Right to
vate for Kmights of the Shire; or he has a
~ Right by Charter, or a Right by Pre-

fcription; which two laft Rights take
in the Right of Voting in all Cities and
Boroughs. .Now I ‘would be glad to
know whether the Right of a Frecholder
is not by the CommonLaw ? Is it mot

an Eftate, with all its Privileges and Ser-

vices, created by that Law? W hether a
Right by Charter is not by the Com-
mon Law ? Isitnot that Law that ena-
‘bles the Crown to grant Charters, and
qualifies that Power? Whether a Right
by Prefcription is not by the Comimon
Law ? - Is not Prefcription Common U-
fage? and is the Common Law any
thing but Common Ufage? Sothat the

Right of every FElector being by the

Common Law, the Judgment of that
Right is primarily and originally in. the

Courts

i
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Courts of Law. The Freeholders Right
of Voting, is-of the Effence of his Free-
hold ; and you may as well take away his
Freehold, as take away his Right to vote,
which he has by virtue of that Freehold,
and then tell him he muft come to the
Houfe of Commons to recoverit. And
the fame may be faid of thofe feveral In-
terefts which give a Right of voting in
Cities and Boroughs. And thus I hope
I have made it out, thata Right of Vot-
ing isnot a Parliamentary Right, but aq
ordinary legal one, and the Common.
Law.  Judges have the Judgment of it
originally ; and it isincidently only that

- the Houfe has a Power of judging of i, -

and that too accordiog to the Rules of
the Common Law : which is a furcher
demontftration that it is a Common-Law

Righe; for it would be abfurd to fay, a_

Man hasa Right by one Law, which
i; ‘to be judged by the Rules of ano-
- THEN what Courfe has the Plaiotif
taken ? - He has a Right by the Common
Law to chufe Burgefles for Ailesbary -
That Right has been invaded, and he
has gone to the Common Law for re-
drefs, and from no other Power could he
have -ic; for this Houfe or the Com-
| - Imitteg
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mittee of EleCtions can’t give a Remedy
in this Cafe, that is, cannot make the
Perfon injured reparation for the Dam-
age dore him, by obfiru&ting him in
the exercife of his Privilege: and that is
the thing the learned Gentlemen who
have {poke in this Debate have paffed by ;
and thefe are the material Points, that

this is a Right at Common Law, and

this Houfe cannot apply a Remedy.
1% U T it has been faid that the Houfe
“will examine, notonly on behalf of the

cleted Perfon, but of the EleGors.

>Tis true, butin order to what? To fee
whether you have a right Member here,
and for no other end ; for I challenge any
- Gentleman to fhew me one Inftance of a
fingle Man who came hither and com-
plained that he had a Right to vote, and
‘was hindred from voting, and made that
folely to be the Offence of the Officer.
Did the Houfe, or would the Houfe ever
receive fuch a Complaint? And yet he
may go with that Complaint to the
Law; for whether the Perfon he would
vote for be return’d or not, the Injury is

the hindring him from enjoying his Pri-

vilege : And it cannot be made an Injury,
~ornot an Injury by Matter ex poft facto,
~ thatis, by the Officer’s returning or not

return-

(107)

returning the Candidates. And tho the

- Officer {hould repent him, and not carr

his Injuftice fo far as to make a falfe Re-
turn, yet it is of ufe that the Law will
redrefs the Wrong done to the Voter,
and thereby perhaps ftop the firft
Steps or Approaches towards a falfe Re-

BUT if I fhould admit the Houfe

- would receive the fingle Petition of a2 Vo-

ter who was refufed, and when the Per-
fon he would have voted for was re-
turned, yet the Houfe cannot make him
Reparation ; all we can dois to cenfure
the Officer, but we can’t make the Per-
fon complaining whole in point of Dama-
ges. - Indeed it has been faid the Houfe
can give Damages, and there was an In-
ftance given of Mr. Tankred, who com-

~plained againft a Clergyman, and the

Houfe ordered Mr, Tankred to pay him

- Cofts: So was Sir Geo. Meggor ordered .

to pay Cofts to the Member he caufelefly
petitioned againft, and the like is pro-

vided for at the beginning of every Sef-

fion. Butare thefe Inftances of any Pe-
titioner - repaired in Damages by this
Houfe? No, thefe are Inftances againft

Petitioners, not in favour of them; nor
‘are Damages given in thofe Cafes, but

- Cofts;
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Cofts: all that is provided for is, that
Perfons frivoloufly complained - againft
{hall not be out of Pocket. And by a
Mean you havea Jurifdi€tion in point of
Expences, but not in point of Damages,
for you may order the V'Vron_g‘.doer into
Cuftody, and make his payment of
Cofls to the injured Perfon the price of
his Liberty ; but there is no dire&t' Reme-
dy even for Cofts.

"BUT itis apprehended here may be

& clathing of Jurifditions, and if the
Party fhould be allowed to goto Law,

the Courts of Law may be of one Opi-
nion, and this Houfe of another. This is
a Suppofition the Law does not allow of,
for this is to fuppofe Courts of Juftice
will not do Right, It will be allowed to
me your Determination will always be
Juft, and other Courts the Law fuppofes
will do Right too, and then they will

determine as you do ; and your Determi-

nation and that of theLaw, as1 faid be-
fore, has been the fame in this Cafe.
But then as the Suppofition of Law is

~ that all Courts will do Right, fo human
- Frailty fuppofes there may be. an Error

in Judgment: And yet Courts muft have
Jurifdittion, or elfe there can be no Ad-
siniftration of Juftice among Men, fince

- | , ~ there

" '}5;‘»2, wl oy
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there is no Judicature fhort of another
World that can pretend toan unerring
Judgment. | e

AND now I will fhow you where
feveral Courts have different  JurifdiQi-
ons of the fame Fa&, and the Law al-
lows them, notwithftanding there may
be diverfity of Judgments. ~ The Court

of Common Pleas may punith a Perfon:

for affaulting an Officer in the execution
of their Procefs, as a contempt to that
Court ; but at the fame time for the fame
Matter the Offender may be punithed in
the King’s Bench as it is a Breach of the
Publick Peace ; and the Officer may if he

pleafes bring his A&ion in the Court of

‘Exchequer for the Damage done him.
I WOULD obfervea little upon the
Cafes cited, and that as fhort as poffible.
The firft is that of Nevill and Strode ; T
have looked into the Journal of 163g.

and the only Book of our Law where
that Cafe is reported, and that is Sider-
Jin’s fecond Reports ; and that was upon

Writs iflued out by Crommell, whereby

he appointed Counties to choofe diffe-
rently, fome three, fome four, fome five

Members: Mr. Nevil, who wasa Mem-

ber of the Long Parliament, ftood for one
‘of the five Knights for the County of

- . Berks ;

o
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Berks ; they chofe him, but he was not
return’d, and therefore he brought his
A&ion in the Common Pleas: that A&i-
on depended there fome time, and there-
upon the Juftices brought the Record into

this Houfe for difficulty, and defir’d the
Houfe would come to a Determination °

in it (and by the way there was no
Houfe of Lords in being at that time;
for it was in the time of the Long Par-
liament, who had ufurped the whole
Legiflative as well as the Executive
Power) and no wonder the Judges com-
plimented them with the Determination
~of that Queftion, fince they were their
Creatures, and had their Commiffions
from them, Well, but the Record being
brought in, the Houfe appointed a day

to confider of the matter, and when they

faw the Plaintiff had proceeded according
to the known methods of Law, they gave
no Judgment in it, but fent it back to
Weftminfter-Hall, and there it was again
argued, but never adjudg’d. And that
there wasno Judgment given is eafy to
account for, if the Judges thought fuch
an Altion would lie ; for at that time the
Long Parliament was upon the point of

bringing in the King, and reftoring the

 Laws: Andif they had giv_en]udgme;tnt
PR , e or
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for the Plaintiff, they had givena Santti-
on to the higheft ‘Ufurpation of the Pro-
tector, and all his wild Fancies of chang-
ing the Conftitution at his Will and Plea-
fure. And indeed the Plaintiff had dif-
aflirm’d the Authority of the Long Par-

~hament, which he had with great Zea]

aflerted, and of which he was himfelf 2
Member. But if the Judges had thought
fuch an Action would not lie, they might
without any {cruple have given Judgment
for the Defendant. © And this feems to me
a ftrong Authority that Wefminster- Hull
thought fuch an A&ion would lie: and
it is very remarkable, that when that
Houfe of Commons (asthey call’d them-
felves) had ufurp’d the exorbitant Power
Lmention’d before, they did not proceed
to afflume . the Jurifdition of the Com-
mon Law. = 3
THE next Cafe is that of Soume
and Barnardifton, in which W. eftminfler-
Hall was divided: my Lord Hile was
of one opinion, and my Lord Norzh of
another, and there were fix and fixof 2
fide, and the matter came by Writ of
Error into the Houfe of Lords, and a
Gentleman faid 8oo/, was worth con.
tendiog for. But I am apt to think
Sir Samuel Barnardiffon did not hope to
N B recover

¥
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recover one farthing of the Mony, for
“Soame was dead, and I believe without
Affets: for in all the Proceedings in the
Houfe of Lords none appear’d on the
behalf of his Widow, fhe had no Coun-
fel there; but it was argued againft
Sir Samuel Barnardifton by Mr. Moan-
tague, the late Lord Chief Baron, to
vindicate the Proceedings of the Exche-
quer Chamber,and Judgment was given
 as hath been faid in the Houfe of Lords.
~ BUT what happen’d next? The
Commons were fo uneafy under that
~ Judgment, and the Injury which might
be done to the People from whom they
deriv’d their Authority, by double or
falfe Returns, that the next thing was
the Interpofition of the Legiflature to
apply a Remedy, and the Lords came in-
toit, thoit was a great difcredic to the
Reverfal of that Judgment ; for the A&
of the 74 of the late King declares falfe
Returns to be againft Law, and provides
an A&ion fhall lie where an Officer makes
a Return falfly and malicioufly ; they ne-
‘ver thought it an infnaring thing, but
~ knew Malice might be try’d in' that as
well as in many other Cafes: And I
‘wonder to hear falfo & malitiofe fhould
‘be {o much words of courfe. Menare

e AL

try’d for their Lives every day, '\fWhér’e,’

Malice is the main Point in Iflue, I 4

Man does without any Provocation kil]

another, the Law intends Malice. 1.

that is Murder : So here, 1;\/ ilhc(),ﬂic{ﬁ
refufech the Vote of one, who harh 4
clear and indifputable Right, the I‘aw
prefumes it done malicioufly ; but i the
Officer refufes a Man’s Vo, and there is

any probable caufe or colour to do i, o

‘his Right of voting is doubtful, the Tud,

will tell the Jury <they ought to tﬁh'cri‘pt%%
the Defendant ; “and therefare i’s only in
2 plain and glaring Cafe that a Man can
prevail in fuch an A&ion. And ¢his by
the way is an Anfwer to that Objeftion

that fuch Altions as thefe will brino al]
your EleCtions to 'be determin’d ""Bybt he
Lords:  Since an Officer can never be

found guilty by a Jury upon this AQion

where there is a Controverfy ‘or ‘Difpure

T Iy o R OVEL ‘Difpute,
‘much lefs can the Lords try or determing
any thing of the Right. ~ -~

is the Cafe of Mr. Onflow ggainft the

|| 2gainft the AQtiod! and was piven by m
Lfgrd Chxef _‘fumge North, agndlzhey xl?l{
| of the Judges of the Common Pleas, up-
el on the Authority of - in of

b

_the Judgment in the
I . Cale
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HERE is another Cafe; and thay

Bayl’iﬁ"off']d]lémeré ‘;"that]udgmgm‘“was o
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- Gafe of Soame and Barnardiflon in .the

Exchequer Chag wber ; s and no . worider
they would not give a Judgment contra-
ry to what fome of themfelves had given

 in another place

SIR, this Qgeﬁiom hath been befoxe

¢his. Houfe not long fince, Whether

Candidate fhould be hmdrcd from pro-

~ ceeding upon an Action at Law before he
" had come to this Houfe for their Deter- |
 mination whether he was chofen or no? |
'~ And this Houfe upon 2 folemn Dgbate |
‘adjudg’d that he might. go to Law. be
fore be | ‘had come hither ;. and I deﬁre
. your, ‘Clerk may read a.word or., two
1B .your j«oumal Tis Monday. ,13
’T | J.Md?‘{;f? 8

G SR e

Clerk. VEﬂd.i‘. @ The Houfe bemg a

"% quainted, that Johu Buller Efq; who |
¢ was (,and;.date at the EIQ&IOH for choiee
¢ of Members to ferve in this prefen

_ecj‘Pamam«:nt for the Borough of Leﬁgd

"¢ jathe County of Cornwal, hath brouglt
< an Aion upon the: Stazute made in
¢ the 7sh year of his Majefty’s Rexgn,

“ againft Mr. Richard Roberss Mayar. o

"% ¢he faid Borgugh for, the Sum of 00
& for making a-falfe ! }F{

g Brzdoe.; Bfg; altho the’ fald M. Baller
& never petmon’d agamﬁ or queftion'd |

€turn of 1/7 z/lmm

-
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)
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¢ the faid Returd in this Hou{'e, and a
“ Debate arifing thereupon, refolved that
““ the Debate be adjourn’d till Wednef
“ day Mornmg next. B

Sn‘]os. JEKYLL. Now T de{’re
you to look upon Wednefddy the 15¢h
day of M:zrcb when that Debate Was re-
fumed

" Clerk reads. This was the 15¢h of
March « The Houfe refumed the. 4d-
“journ’d Debate relating to Mr. Buller §
“and after a long Debate the fame
“fell without any thmcr done there-s (

- “ vpon.

“ME MBERS. VVeH what then ’
" Sir Jos. JExyri. I take this to
be a plain Authority that will govern the

" Cafe before you ; for if it was not rea-

foniable to 1e&ram a Man from proceed-
ing at Law upon the Statute before he
had " comie Hlither fot a Determmanon,
when it- was to controvert the very E-

letion, which was undoubtedly proper

for the Judicature of the Houfe, much
lefswill it be reafonable to reftrain a Pro-
ceeding at Law, ‘which is not to contro-
vert the Ele&lon and upon a Cafe not
proper -for the Iudtcature of the Houfe ;

‘and the He}ufe doing’ nothing upon that

I 2 . Comf :
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Complaint, is a Declaration that - the
Houfe could not juftly do any thing upon
~it: For if a Man makes a Motion in
any other Court, and the Court declares
they will do nothing upon it, I defire to
know whether that be not a Declaration
of that Court, That the Motion is un.
reafonable, and it is all the Judgment
the Court gives in fuch a Cafe. AndI
had the honour to fit in Parliament when
that Motion was made, and very much
prefled ; and fome that have fpoke in this
- Debate were then of an Opinion contra-

ry to what they are now, and were not |

for ftopping the courfe of Law. -

- . SIR, Tapprehend the A&ion is
founded in this Cafe; this Man had a
Right to vote, he had an Injury done

“him in refpect

and he could not be repair’d in any other :

I am for doing nothing.to his Preju-
dice, and therefoream againft your Que-

ftion.

M, ’H_AA“R,._L Ex (Speaker.) Sir, I
fhall trouble you but with a few words

after this long Debate: And rather to
underftand the Terms you are debating

on, than to think any thing I can offer

to

i

’,we,ll‘ |

to that Right, he hath
fought to be repair’d in a proper way,

T R oo

’ afte‘; this Petition had lain in

amongft them, nor will I

' ; kw%m&‘ﬁf;;%i*ﬂ; R O
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to be of any great weight. But I take
the Queftion not to be as fome have
reprefented it, but to be fingly this
in general, Whether an A&ion does lie

at Common Law in the Cafe before .

you. B |
THERE is no need to mention the
particular - Circumflances of Ailesbiary

Eleétion, for if that was the fingle Cafe

you might have ‘taken another method.
I will not infift that in this. very Ele@ion
a great number of thofe Inhabitants pe-
tition’d this Houfe upon this Point,
That their' Votes were deny’d: And
" this Pe the Houfe
fonie time, it was withdrawn by their
own Confent; I do mot trouble ‘my

felf whether this particular Man was

T trouble you
with what may reafonably be urg’d
from this,
tlemen. -

BUT T defire we may underftand
the Terms upon which we are debating ;
we have had Maxims of the Common

Law, and the Rights of Patliament men.

tio’d. The Common Law is the com-

mon Ufage of the Realm; I take the

Laws of Parliament to be the common
Law of the Land, and the Ufage of
| L 13 Par-
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but leave that to other Gen-
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Parliament to be the Law of Parlia-
ment ; and the Law of Parliament is to
be known by Ufage, as the Common
Law 1s. - i

THEN how fhall we know whe-

ther this belongs to the Common Law? |
If there be any other way, 1 f(hould |
be glad to be inform’d; but T think
there is ng other way of knowmg, whe: |
theran A&ion wilkJie at Common Law,
but by Reafon or Ufage, and P:ece- :
dents. Now if by Reafon, it is to
be made cut by what neceffarily attends |
this Cafe, or fome other Cafes like
it. And pray what do they offer.that
this lies at Common Law? Do they |
give you any Precedent? What Reafon
do they offer? T fuppofe that which
was read laft is no Precedent in this
Cafe, for that was an A&ion upon the |
Statute or.that the Courts below take
“upon them a Legiflature inftead of 2
Judicature, which muft be if there be
no Rule for them to go by. T take
the Queftion you have read to confift |
of two parts; one afferting your own
Rac‘xt the other 1s negative, That no
pther Courts. bave any Right but in
Cafes pamculqr y dxre&cd by the Sta-
;;uce : | I

X
&

T A R D

e TETRED e o
P R

( t19 ) .
b CAN’T ‘think thlS of Ele &03’5
and' EleGted a Privilege, Ttakeir to be
a Service both in the Eleé’cors and Elec-
ted ; and formerly it was reckon’d an .
hard Service, 1 know not how th«sy find
it now. °’Tisa Service, I takeit, be-
caufe all who are EleCors are liable to”
pay the Wages, . and I takethattobe a
" Burden : and not only from that, bug
the very Towns that were Boroughs and
eleCted, when one paid Fifteenths, the
other paid Tenths ; fo thatItakeit to E}@
a Service: ‘and if a Franchife, fee the
Confequence, it will. be inthe power of
the Crown to create as many Bsmughs.f
as they pleafe. ,_
"THEN conﬁder thﬁs Houfe i m
pofleffion of this Power, as of Right;

- and Ido not find the Common Law P

poffeffion of any fuch Right. Then
‘whatdo they offer to bring it in, but'that
there would be fome failure of Juftice >
Now I took it, Thatthe Judges are Jus
dicere, and not Jus dare :
want a Provifion to be made for ir,
muft be done by the Leglﬁamve Power;
and if the Elefors want it, Provifion
‘muft be made for them that they fhall
have'an A&ion. - And thofe Gentle.
men, who think that neceffary, may
~ T4 bmm;cf
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bring ina Bill to that purpofe, and take

the fenfe of the Legillature upon it in a

regular way, EUR .
_THE Queftion before you now is,

Whether the Examination, Hearing and

Determination of all Matters relating to

EleCtions, where fome Statutes have not

particularly dire€ted otherwife, doesnot . 1
‘There was a fa- |
mous Cafe of Goodwin, that was a_ Cafe .
contefted by the Crown, and the Crown

belong to this. Houfe ?

pretended to- fend out another Wrie,
And there they fay, That as to Mem-

bers of Parliament, their Atrendance,

¢s. they are.the fole Judg. And this
they lay before King Fames in the firft

Year of his Reign, and clim it as their

fole Right, and the King’s fecond Wrie -

was determin’d to be void,

‘ment, If one thould firike another in the
Houfe, what
time,

)

turn upon this : Say they, “tis true you

can try Eleions, and who are the Elec-
“tors; but here is one thing remains, that
Have they any

15, to give Satisfaltion.

at Remedy ? Why there is
an A&t made for that Cafe in Henry 6th’s.

I THINK 'now."f’thé‘;t;Matteri wxll

Precedents for this? I believe the Pre-

“cedents

(121)
cedents are without ; they have a Power

for whatis neceffary, nothing lefs thana

Law can give the other,

GENTLEMEN fay, there may

bea difference in Judgment in Courts be-.

low, but they are fubordinate, and there
lies an Appeal: But in this Cafe all

therefore if that be a Grievance, nay a
“Solzcifm

"TIS faid, What Will'iy’our Vot_e.:do 2
s if they would have

That is pretty odd :
an Aétof Parliamen

tisfaltion, Well,

this, It you would not fet upacq-ordinate

Power with you in matters of Ele&ions,
and which will be too hard for youat laft,

hope it will be a warning to you to take
more care in the judging of your Eletions

 for the time to come,

IF the Judgment belongs to ydﬁ, and

you are poffefs’d of it for {o long a traét

~

of time that no body can offer any thing
againtt it {ince H. 4th’s time 5 till Gentle.

men fhew me fome reafon ‘why the com -
Ceet o mes

i

- Courts will be co-ordinate with you; and

in Government, prevent it

, your Vote muft be
the Groundof jt, e

- YOU are Judges of the whole ; but.
fay fome,youcan’t give the pecuniary Sa-

' fuppofe fo, but youcan

reftore all to their Right. But let me fay
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mon Law fhould lay hold of it, I muft
be of Opinion that it does belong to you,
and no Court can take Cogunizance of it

but vou, except where’tis otherwife pro-

- vided for by Statute.

Sit Tuomas MerEes. Sit, I

{hall not enter intoa Difcourfe, and re-

peat what I remember of former times.

I will fay but this, ‘let others anfwer it
better if they can : As tothe words fa/--
 fo & malitiofe, it feems one Chief Juftice

faid, they were words of Importance,

“and muft be prov’d ; another Chief Juf-
tice faid, they were only words of

Courfe, thatis, like Pepper and Vinegar

- toaflice of roaft Beef; fo there is one
Chicf" Juftice, that fpokelaft but one, a-

gainft another.

" AS to making Satisfaction, I confefs

I like very well what that Gentleman

faid on theright hand, If there was any
‘Precedent for it, Tagreeitwould dovery
- well that this Houfe could give Dama-

ges, and we will make the beft of it ;
but moft of thefe things have Spite in

them, and thefe A&ions are brought with
Spite. Now this we can do, we can
punifh the Officer, and there is Revenge
in that, and that is a {fweet bitand fome

o - (123)

Satisfaltion: ‘What further occurs to me,
hath been f{poken by other Gentlemen
better than Ican do 1t; and I fhall not
repeat, it being fo late in the night.

- Mr. CowrEir. I perfeftly agree
with that honourable and learned Gen-
tleman that fpoke laft but one in this De-
bate, in what he laid down asanupn-
doubted Maxim or Groundwork for the
Opinion he deliver’d, That the Law and
Cuftom of Parliament is part of the Law
of theLand, and as fuch ought to be
taken notice of by all Perfons. And I
think ’tis the exa&t Standard by which
we ought to walk ; and the Deduion
my poor Judgment is apt to make from
that Principle is this, That we ought not’
out of Zeal to our own Jurifdiftion, to
go one flep farther thanthat known Law
and Cuftomof Parliament will warrant
us todo. C ot iy
- NOW I take it upon this Debate,
That this Law and Cuftom of Parlia-~

ment doth notgive the Subjet, who is
injur’d by his Vote being deny’d him, any
Satistation or Recompence for that Da-
mage: Andam the rather confirmd in
‘that Opinion, becaufe that very learned

.. and
« P
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and honourable Gentleman, who is par.

( T2y ) |
ing now been difputed a great while, you
have had it fully reprefented toyou, how

ticularly knowing in the Laws and Pre- o carme o | oyl !

cedents of Parliament, has not pleas’d to :?;g i;apn,};}ﬁ};?g ;Zilscéxs ;?i::]h;sé:g
reprefent to you any one  Precedent, where thie Right of Eleion, or the Pri-
where the Subjett {o injur’d hath com- %' vileges of this Houfe was. the fubiect
plaind to the Parliament, and had Re- & pr.iel of the Queftion, the A&ion iva.s
drefs in that Particular; butall Petitions brought there only to intitle the iniard
have been cither from the Candidates or | Subje& to Damages. And this M’a t:é.r

Elettors, complaining of "an undue Re-
- turn.  So thatit cannotbe thew’d, That
it hath been the Law and Cuftom of
Parliament to give that Remedy or Re-
lief in Parliament, which is the fubje@
- Matter, orend of A&ion now inqueftion.
- 1 GO likewife along with him, and
every Gentleman that hath fpoke it in
this Debate, That by the Law and Cuf= |
tom of Parliament, none but your felves
can determine whoare rightly eleGted, |
in order to difplace or place them
‘here ;. and incident to that end, youhave
the fole Right of confidering the Right
of the Eletors, I fay fo far forth, as it
15 neceffarily incident to determine who |
fhall, and who fhall not fit here; andno |
other Court can confider the Right of [
the Ele@tors, in order to determine the
‘Right of any to fit in this Place, further
than you by fome A¢t of Parliament have

ought to be confider’d, as it relates to
different Ends and Purpofes, and upon
that it turn’d in the Cafe of Soame and
Barnardiffon, They who thought that
Action lay, thought the Courts below
might try the Merits of an Eleftion to =
repair in Damages, not to determine
who fhould be admitted to fiin Parlia- -
AND I will venture to fay, Thae
the Judgment of the Houfe of Lords
that confirm’d that Reverfal, was in no
wife at that time fatisfaltory tothe Com.
mons of England, .~
BUT the A& of Parliament that
hath been mention’d was built upon this, .
that the Reverfal of the Judgment be+
tween Barnardiffon and Soame was not
righe, and fo that AQ was procur’d to fee:
up the Right of the Commons of Eng-.
land that. Was thought to be jnvaded by

given them leave. But this Matter hav- |



(126)
‘that Revetfal or Judgment, that the
Aé&ion upon the Cafe did not lie.
I WILL goa ftep farther, That as
‘you have the fole Power to try the Right
of Ele&ion, and confider the Right of
the Ele&ors, to the end I miention’d; to
‘determine who fhall be admitted here ;
{o I grant it hath been the Law and Cuf:
tomof Parliaments (how antient I will
-not inquire) -to punifhthe Offenders, par-
ticularly the Officers and Magiftrates pre-
fiding at the Eleé&ion, - for ' doing any
Wrong or Injury in his Office onthat oc-
cafion, in order to make him an Exam-
ple, or asan Offender againft the Publick,
and the Conftitution of Parliament : fo
far Igrant you have a juft Right to go,
and no body ought to interfere with
you: .l oo
BUT now we are carrying the mat-

ter yet further : The Queftion now is not,

Whether we have the fole Right to pu-
nifh the Officer as a publick Offender ;
~ this A&ion is not brought to that end,

nor is there a word in the Declaration,

who was, or' was not -duly eletted, or
that the Conftitution or Privilege of Par- |
liament was violated. But the Plaintiff §
only fays hehad a Right to Vote, and §

o S ther

(r27)
thep;the right or wrong Member wis re-
turn’dshe meddles not withit) and he fub-
mitsi:tothe Court' and the Law,  Whe-
ther he.ought not-to have Damages for

that wrong? Andthe Queftion now is, |

- Whether that Demand of Damages was

not svell founded ? or, Whether there js

- any thing in this contrary to the Law and
Copftitution of Parliament? Law de.

- pending on Cuftom, certainly confifts not
-0, and is not to be made out by one AG
- butby often reiterated A&s:and that mut
~be very far from being the Law and Cuf-
~tom.of Parliament;; whichis fo far from
‘beipg afrequent repetition of A&s or Pre-
_cedents, . thatin this Cafe there is not one
Inftance -where an EleGor hath broughe
. bis Petition, without regard to the Re.

Y

turn made, and defir’d  his particular
\,ng‘h"l;i tovote might be try’d and affert-
ed, hiehaving been obftru@ted and injur’d

-

1o giving his Vote ; ‘nor was ever fuch

Eleétor repair’d in. Damages here, nor
ever had his particular Right to vote re-

folv’d or afferted by any. Judgment or De-

*;Clafa‘.t‘,io_‘f;l of this Houfe,

T HE learned and honouréb}é Per-

"fo‘p, upol_lwhofe Reafoning I am hum-
bly offering my T houghts - with greac

deference, was " pleas’d to inftance in the

 Cafe
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Cafe of five Perfons in the Town of
Ailesbury, who exhibited a Petition,: and

- Ele&ion for that Town, at which their

plain’d of nothiog further, and' did not
~conclude to the Right of the Return,
~and complain that they were unduly re-

- Inftance to his purpefe. But if they had |
{o' complain’d only of the Injury done |
“the Petitioners in denying their Votes; |
~yet heis pleas’d to tell youthis Petition |
- 'was withdrawn, and' by the Confent of |
 the Perfons who prefented it, and fo came |
.to pothing. I fuppofe this is the fingle
Precedent to prove -the Law and Cuftom
‘of Parliament, becaufe there is ne other
~Inftance given. It doesnot appearupon |
-what Ground or Reafons it was with-

-meif ITam miftaken in my Conjeure,
- Ibelieve no Man that feeks a Remedy

{ ILZST ) (|29')

in fuch Cafes. ' Now  if that Pre,cedenf

complain’d of an Injury done themn at an been refer’d to a Committee, if Dama-

Votes were refus’d. ~ And if they com-
fert the Petitioners Right (but I did not

L ,‘ ings) then indeed I muft admit that i¢
prefented, I admit it had been {o far an w%s)one Precedent in plf)]ilzlat, %ar?c};;;h:;r;
. That we had once held Plea of this mat-
| ter, and by confequence if we had ofter

it. But if that Precedent be defe@ive
and none can (hew that ever any Petition
was exhibited by any EleGtor for a per-
| fonal Injury done him in rejecting his
Vote, tho the Perfon he would have vo.

for fuch an Injury done to an Eleétor.
without interfering with any Law or
Ufage of Parliament that hath yet been
made evident ; and that brings me to
another matter of that honourable Per.

fon’s Difcourfe,, and Iacknowledg he en-

drawn ; and I having no particular me-
mory of that Paffage, you will pardon

would defift, if he expefted to fucceed ; |
fo I take the moft probable Reafon (till

another appear) to be, that they were B and Fairnefs,

- -hopelefs of doing any good withit: And § HE was pleas’d to fav. he thought i
- .one Petition not profecuted, * will hardly | was admitteg in this DZ!;ate, ’Is)t;lagth:htg
-fhew that Parliaments ufe to give Redrefs || Rke AQion is not to be found in all the

i
I
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had been fuccefsful, if the Petition had

ges had been given upon the Complainr,

ter’d into it witha great deal of Candour
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and a declarative Vote had pafs’d toafe

obferve there were any fuch Procced-
~ material one ; and it would have prov’d,

. done fo, that no body elfe had to do with |

ted for was return’d, this A&ion may lie
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Reports or Books of Law. T would al
“Jow his Obje&ion its due weight, and ad-
mit what I take his meaning to be, That
this A&tion, in the particular Species of
it, may be new, tho it’s old in its Genus | o . an
or the principal Materials on which it is .Caﬁ? Is wanting. This is clear Reafon-
‘built; and I take it, if by the general [7| P& and either tobe anfwer'd or fubmiex
Rule or Reafon of Law for fuch an Ac- | ;cd O . BT
“tion it be ‘warranted, this A&ion (as a |ii 1T isfaid the Rightof Eleting was
a Service, how true I doubt upon the

thoufand other A&ions on the Cafe may) [ rr gk 1bt
“will lie, tho in all the parts ’tis nottobe f¢| 200 Of the thing : A Service was often

exally paralleld ; for it is the very Na- | ;part of the Tenure, by which a Man
ture of, and imply’d in thename of an f | eld ,h‘s Lané;tﬂl It came up to the
- A&ion upon the Cafe, that every Man Crown ; and: the Service was originally
may maintain it on his particular Cafe, | created by Grant and Refervation. Now
- provided it carry in it the general Reafon || ﬁa‘;d,kaf?y;oﬂe* imagine, that where one
or Ingredienits requir'd by Law tofup- f | 1092 {mall Freehold, any fuch Tenure
port fuch an Ation, thoin many Cir | Was created between him and his imme-
cumftances it may be perfeltly new.

| diate Lord originally by Refervation, as
T fee that honourable Perfon under

| that he fhould vote to fend Members to
ftands clearly the neceflary Incidents | Al;)a”.‘mme_m.?- s g v
‘of that Aion; that is, there are v fi BUT if it might be confiderd asa
be damnmum & injuria, which T take [} SVicefo created, it will not do the bufi-
- tomean a Damage to the Subje&t,  not ?3--3*?3;‘*.‘6 Argument, unlefs you con-
arifing from a lawful, but which i Jfj ¢t italfoasa Service of Burden, with-
 the Confequence_of an unlawful A& f ) Advantageor Privilege ; for if it be
Now, fays he, firft here is no Damage, § ° . -gvﬂe«ge.t@.,({t’hof in 1ts Creation it
‘becaufe antiently the Attendance was i R}[lg’ the a Seivice) then the depriving a
thought a Service and a Burden, and.the [ *200f itis an-Tnjury. Now no body
C o7 " Righe |y #nchinkbot' thatehie Righe 1o eleét a

Right of Elefting was a Service too, and
in being depriv’d of a Service there can
beno Damage ; and therefore one of the
main Ingredients of an A&ion of the

j k2 Par-
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arliament-man, which is a diftinguifh- |
'ifx’ag Charatter fﬁ'om‘ the Vulgar, and
hath its weight in the Legiflature, is 2
Privilege; and therefore to be depriv'd
of.it, 15 to be depriv’d, not only of a}
Service and Burden, but of avery valuable |
‘Privilege: and I believe any Englifh
man would think we dealt hardly by
“him to deprive him of it, tho we thuld
tell him at the fame time, We deprivd
him only of a.Service or Burden, and
"ot of avaluable Privilege.
- THERE is another thing occurs on
- this Head: We have been fo far from
 thinking the being eletted, a Service o
" Burden only, thatin the nature of a Re
peal of thofe Judgments of Soame and
Barnardifton, by a pofitive Law we havef
given the Eletted double Damages if he g
be deprived of that Service. Therefore
by our own Notion, and in our own
Cafe, ’tis a Privilege that ought to be§
recompenfed even with double Damages §
that is to fay, when it concerns ouf
felves.  And fhall we declareita mer
Service in the Cafe of our Elettors, not §
to be recompenfed even by*fingle Dama-
ges, and that after the undoubted Me-
thods of the Common Law have ad-}
judged-it their due? ForIdo not fgg

ol
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(133) | |
any body doubts, whether this Man has.
proceeded in the legal Method through-
out, even in the laft Refort. The Lords
have not judged the Fa&, they are bound
asto the Fact by the Verdi€t, and they
are unqueftionably the Judges of the
Law on a Writ of Error. And there-
fore as to what hath been faid, That any
Fatt of an EleGtion might come to be
determined before the Lords, it is a great
miftake, for they judg purely of the T.aw
on Writs of Error, asevery one knows that
knows any thing of our Conftitution.
Give me leave to fay,” We upon this oc-
cafion judg of this Matter only as a Mat-
ter of Law which may affe@’our Privi-
leges; and tho we have Authority to
confider what is Law, as it relates to or
may .intrench upon our Privileges, no
body that fits here can think that there -
liesan Appeal in this Place, or a fecond
Confideration of this Matter after the
Lords Judgment, as’tisa Point of Law
only, and as it regards the Right of the
Subje€t.  So that an Objeion m point of
Law here to the Judgment of the Lords,
will not held otherwife than - as it relates
toour own Privileges ; for no body will
fay, That we are the Dernier Refort in
any other refpet. And tho that is the

K3 oy -
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only Point that brmgs it properly under
our Conﬁderatlon yet I fear we are tak-

ing from the Subj iedt i in effe® what the |
Law hath ad)udged his Rxght and re. |
verfing a legal Judgment given in the |

Subjelts favour. There are other Argu-
ments flung in to make up the weight
only, asthat which compares the prefent
to the Cafe of a Dove-houfe ; in which
Cafein regard of the multitude of Ac:
tions that would follow, an Action will

not lie for every one that is injured by the §

erecting of it. It is true,wherea Multitude |

are injured by one and the fame Faci,

it fhall not be punifhed by a multitude of ¢

of it, becaufe the Injury isof a publick |

nature. But by the fame Standard and | |
known Laws of E;zglwd if oné¢ Manis |}

forafh as to commit-a multitudeof Inju- |

ries which feverally affect feveral ?erfons,
it was never faid that he became unpu-

nifhable by the multitude of his Offences, |

but every one injur’d has his Action againft
him. I have heard it faid, , defendit Nume-
rus; but that is | [poken as to the N umber of
Oﬁ'enders, not the Number-of Offences
committed by the fame Man. ' And thefe
Injuries which confift in denying the Sub-
ject' to votc when of R1ght he cmghgi
<y
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C135) |
will not be multiply’d (as is ob;e&ed)
by letting the Subje&t know, That as
they may come into Parliament to punifh

the Officer asa publick Offender againft
the Contftitution ; {o the particular Per-

- fon injur’d by bemg deny’d his Vote,.
- -may alfo have an Aftion for the prwate

and particular Injury done to him only.
‘T WOULD mention one thing

. more : They who have fpoke for the ¢ o
| ther Opinion, feem to take it for granted

(which I do nottaketobe a true way
of reafoning ) that becaufe in determin-

ing who have a Right to fit here, we do

|| incidently, and only can in order to that
Actions; but the Publick is to'take care |

End, determine who have a Right
to Vote therefore no  other Judica-
ture can try the fame Matter or Right
to vote, tho it be to dxfferent Ends and;
Purpofes. |
NOW if you wd] con[’ der the dnf»@
ferent Jurifditions in the Conftitution
of this Kingdom, there is nothing more
common ; and many Inftances may be
given of it. - There are variety of Ju-
rifdi&ions that try the fame Fa&, and
yet each hath a fole and feparate Ju-
rifdiction in that matter to different
Ends; and thefe Jurifdictions are not in
thaf refpect fubordinate to one anmher :
K q. Take
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~ Take the Spiritual and Temporal ; the

Spiritual is not fubordinate, but only
reftrainable by th¢ Temporal, where
they intrench upon the Temporal; as
in the common Inftance of Matrimony,
‘which directly and abftracted from other

purpofes, is triable in the ‘Spiritual
Court.and no where elfe: But yet if

. that comes to be a Queftion of Fact in
rélation to a Title at Law, or to make
~out a Defcent, why the Temporal Courts
every day try it, tho per [ and taken

by it felf, it belongs to the Jurifdiction

of the Spiritual Court; and yet thefe
Courts are not in that refpect fubordinate
one toanother.

SO in the Cafe tduched upon of a.

Battery, ’tis not triable in the Common
Pleas, as ’tisan Offence againft the Pub.

lick Peace, by Indictment in order to a

Fine, but triable in thofe Courts only

that have a Cfim@nal Jurifdiction ; but
as “tisa private Injury, and in order to

-

recompenfe the in

“to the other, but oneholds Plea of the
{ame Fact in order to one End, and the
T " other

A |

, ent jur’d in Damages, that
is triablein the Court of Common Pleas, -
‘and other Places which have cognizance
~of Civil Actions only : And this is not
in refpect that one Court is fubordinate

o g, o e PR
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other 'in order to another End; and

thereis no clafhing of Jurifdictionsin fuch

Cafes. * e

FOR what hath been objected, Thae
this may create variety of Judgments
concerning the fame Right: “This does
not weigh it feems in our own
Cafes, for we may bring our A&ions for
double Damages for a falfe Return, and
yet that may produce the fame variety
of Judgments. So was the Opinion of
the Houfe in the Cafe behind me cited ;
and the Law is plain, That thothe Jaft
Determination of this Houfe, where
there hath been any, fhall determine the
Right of Election, and there the Judges
and Jury fhall be bound by the laft De-
termination, and to att by the fame Rule;
yet in ‘Towns where there has been no -
Difpute “of the Right fettled here one
way or other, the Candidate may not-
withftanding bring his A&ion, and he
or the People of the Place may alfo pe-
tition the Houfe of Commons. And

~ then there is the fame Obje&ion, for there

may be variety of Judgments touching
the Right of Eleftion, one in the Houfe
of Commons, and another in the Courts
below. And upon the Trial, in ‘order
to obtain Damages, a Jury, in fuch

Cafes :
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Cafes where the Right had never been
fettled in Parliamert before the EleGion
in queftion, are not direted by the Judg.
ment of your Houfe on the fame dii-
~puted Election, nor is any Jury bound
to follow fuch Judgment.” And if you
will go upon a Suppofition, that a Judg

and Jury may gocontrary to Law and |
Right, or the Determinations of this |

Houfe in the Cdfe before you, ’tis an
Objection which you have over-look’d
in your own Cafes; and therefore why

fhould it be an Objetion to hinder the
Perfon whom you reprefent of his Re-

medy for the Injury done him?

UPON the whole, T am for fo

‘much of your Queftion as ferves only
to declare, That you have the fole Power
of determining the Right of all Elec-

- tions, and even the EleCtors Right to

vote, to the ead to try who is- your

Member, orto punifh the Officer as an

Offender againft the Conftitution : So

far is agreeable to the conftant Law and

Pra&ice of Parliament. But for that

part of the Queftion which relates to-
the reftraining the EleCtors from bring:
ing their A&tions for the perfonal or pri--
vate Damage done tothem, I think it is

55 i
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not agreeable tothe Law or Conflitut on

of Parliament.

Sir HuMmpera, MACK WORTH,
M. Freeman, we are much oblig’d to
the Gentlemen that have argu’d on both
fides, who have brought the matter of
this Debate into a narrow compafs: The.

Queftion is this, “ Whether an Eleftor
“ be intituled to an Aétion at Common -
“ Law againft the Officer for recovery

“ of Damages, in cafe his Vote which
“ he offer’d be not taken down in Wri-
“ ting, and enter’d on the Poll? or,
“ Whether the Houfe of Commons
“ have the fole Privilege of examinin

(44

' and -determining the Right or Qualifi-
cation of every Ele&or to give his

L ad

~

“ Vote, and to judg of the Behaviour of

“ every Sheriff, and other Officer in
“ waking the Poll on the Ele&ion of
“ Members to ferve in Parlidment ?

1 AM of opinion, with great fub- -

miffion to better Judgments, that the
Houfe of Commons have a ‘fole Right
of Judicature in thefe Cafes, and that

the ‘EleCtor is oot intituled to an A&ion
~at Common Law. I fhall endeavour to
fuppore this Opinion, by anfwering the,

Arguments that have been made ufe of

!
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to prove the contrary : And firft, I crave
leave to obferve, that the Gentlemen

who have argued on the other fide have -

not taken notice of a Diftintion which
feems to be very material in this Cafe,
and that is, Between an a&tual Force
or Violence done by the Officer, and

a bare Omiffion in point of Duty. It
is agreed, that in cafe the Officer does |

by Force or Violence obftru&t or hinder
an Eletor from offering or pronouncing

~* his Vote at an Ele&ion for which of the
Candidates he pleafes, the Ele&tor will be

intituled to an A&ion at Common Law

for recovery ~of Damages, for that isa

Perfonal Wrong, and does not con-
.cern the Right or Qualification of an
Elettor to vote in Eletions ; but in cafe
the Officer does permit the Eleor quiet-

‘ly to-offer or pronounce his Vote (as
he did in the Cafe of Afbby, who pro-

nounc’d his Vote for Sit Thomas Lee and
Simon Mayse E(q;) but does not think

fit to enter his Vote upon the Poll, the |

.Eleftor in this Cafe is not intituled to an

Aé&tion at Common Law for recovery of
- Damages, becaufe he has neither fuffer’d

any Force or Violence, nor is by fuch

~ omiffion depriv’d of his Vote: for a
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takes it for the benefit of the Pup.
lick, tho the Officer be ‘wanting i
his Duty; and none have power to
determine, whether the Ele&tor had g
legal Vote, and whether the Officer
had fufficient reafon to refufe to enter
the faid Vote on the Poll, but the Houfe
of Commons. If any others fhould
have Authority. in this Cafe, they will
be able to deftroy the Freedom of E-
leCtions and the Conftitution of Parlia-
ments, , e e

IT is infifted by fome Gentlemen,
that the EleCtors have no proper Reme-
dy in this Cafe in the Houfe of Com-

mons, and therefore they muft have

their Remedy at Common Law: but
with great deference to their Judgments,
the Ele&tors have a very proper Remedy
in this Houfe in every refpect; for here
their Votes will be “allow’d, the legal
Reprefentatives reftor’d, and the Officer
will be punifl’d for any wilful defaule

in the Execution of his Office. ‘This is

a Remedy that anfwers the end for
which every EleQor is intituled to give
his Vote, which is not for a private ad-
vantage to himfelf, but for the general
advantage of the whole Kingdom, But

- Vote. being once pronounc’d, the Law
R takes

e T

- the AGion at Law is no PFQPCF.RCH:’G? -
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- dy inany refpet: For fince a Vote that
is offer’d and refus’d is as good by the
- Law of Parliament as a Vote that is
offer’d and receiv’d, and is {o adjudg’d
on the Trial of every. Elettion in the
Houfe of Commons, or elfe they could
not fill their Houfe with legal Reprefen-
~ tatives; it is not proper or reafonable
that an Officer fhould pay Damages to
an EleGtor that has not fuffer’d any,
nor that a publick Offence fhould be
punifh’d by a private Satisfattion ; which
~ 1s not likely to prevent the Evil, preferve
the Vote, and reftore the Reprefenta-

tive ; nor is the fame confiftent with the

" Contftitution, or the publick Safety.
- THE Qualification of- Ele&tors, and
the Behaviour of Officers in all EleCtions,
are matters of Parliament, and fuch
matters are not cognizable elfewhere,
“as ‘hath been often declar’d by all the
Judges of England: A Parliamentary
Cafe requires a Parliamentary Remedy.
~ And fince Votes have been refus’d in all

Ele&ions; if Eleftors in this Cafe had
been intituled to an A&ion at Law, it .

muft be prefum’d that fome time or other
fuch an Ation would have been brought,
~which yet was never once attempted in
- _any former Reign ; and:all thofe A&ts of

Parf |
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Parliament that were made to give Da-
“mages in Cafes relating to Ele&ions, do
demonfirate that no fuch Damages could
‘be recover’d at Common Law ; for if
they could, there had been no occafion
for making any of thofe Statutes, =
. I'T.is infifted, that every Right muft
“have a Remedy ; but then the Subje&t
muft be firft deprived of that Right
which in this Cafe he was not; 'vand’
‘even when he is, he muft' have his Re-
medy in a proper manner, and in a pro- -
per Court.  ‘T'here are feveral forts of
Rights, and feveral forts of Laws in
England, and there are {everal Courts
of Juftice for the Adminiftration of thofe
Laws: A Man that has a right to a
Legacy can’ bring an A&ion at Com-
mon Law, but he hasa proper Remedy
i the Spiritual Court. The like may
be obferv’d of Cafes that belong to the
Courts of Chancery, Admiralty, Stan-

' nerys, and of the Foreft Laws. The

Subjet: cannot bring A&ions at Com-
mon Law in Cafés that belong to the
JurifdiCtion of other Courts. ~ And when
my Lord Chief Juftice Coke enumerates
the feveral Laws in this Kingdom, he
gives the precedence to the Law and

us
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-us is fuperior to the Common Law in

Weftminfter-Hall. And as every Court

at Law has its' Cuftoms and Privileges

peculiar to it felf, and is. fole Judg of ,

~ them, fo alfo the high Court of Parlia.

‘ment, [uis propriis legibus & confuety.
dinibus fubfiftit, hath its own proper Laws
.and Cuftoms, and is fole Judg thereof, |

 And if an A&ion at Common Law will

.not lie for a Legacy, where the Spiri-
‘tual Court has a Jurifdition, tho the
‘Temporal Courts have in many refpe(ts |
“a fuperior Authority; fuch an A&ion
~will much lefs li¢ in a Cafe concerning

the Parliament, which is the higheft

‘Court of the Kingdom, and who are |
{fole Judges of all Cafes relating to them-
Afelves. But fome carry this further, and

{ay, that every Right muft havea Re-

‘medy with Damages. This may be.

-true in moft Cafes, where a Man is de-
priv’d of Rights of Property and Poflef-
fion ; but there are .many Inftances to

~ be given where a Right of Franchife or

,/6 0

- Privilege is not intituled to any Damage;

as a Perfon elefted Mayor of a Corpo-

-ration, if the proper Officer refufes to

f{wear him, has no A&ion at Law for
‘Damages, -but his Remedy 1 by 2
Mandamus out of the Queen’s. Bench:

¢ T T L
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There is a Remedy by Quare impedit,
but not to recover Damages. In a Writ
of Right you fhall recover the TLand
but no Damages: So in this Cafe, th'e’
proper Remedy is to have the Vore al-
low’d, which can only be done by the
Houfe of Commons. Some Gentlemen
have found out 3 new diftin&tion, which
I never heard before, that the Houfe
of Cognmons have the fole Privilege to
judg of the Rights of Electors, and of
the Behaviour of Officers, .to one intent.,

- but not to another; that is, in" order to

| determine who are the legal Reprefen-

| tanves, but not to give Damages to the
Party injured. But with great fubmiffi-

| on, there is no weight at all in this Dj-

' ftinCtion: for asit is plain that the E-

| lector is mot in this Cafe depriv’d of his

' Vore, and therefore fuffers no Damage ;

| fo.itis alfo evident, that the‘]udgmené

| of the Houfe of Commgns in Matters

| properly cognizable before them canaot

| be contradicted by any other Judicature ;

' and therefore their Judgment of the (&az

i lification of the Elector, and of the Be-

hav-xou; of the Officer, muft be conclufive

§ 10 all intents and purpofes whatfoever,

| It is contrary to the Reafon of all Laws

| that the Behaviour of an Officer (hould

L7 be
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be fubject to the Determination of two
independent Jurifdi€tions : Or that he
fhould be innocent by the Judgment of
a fuperior Court, and guilty by the
Judgment of an inferior: Or that he
fthould be twice punifh’d for the {ame

The Officer at this rate will be every
way enfnar’d, and made liable to Pu-

he may be ruin’d by a multitude of Acti-
ons;; for if one may bring an Aétion,
there may five hundred, fince every
Man at thisrate may offer-a Vote, and

freedom of Eleftions, in which ther
ought to be no Terror, meither on the
EleGors nor on the Officers? but as the
EleGors fhould be free to. offer thei
Votes, fo the Officers fhould be free to
judg whether they ought te be enter'd
on the Poll or not; and they eught net
to be accountable to any but the Houfe
of Commons, whofe Servants they are it

R
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Offence. NoMan can ferve two Mafters: |

nifhment, whether he does his Duty or |
not : If he accepts illegal Votes on-the
Poll, he will forfeit 500/, by the Statute |
for a falfe Return; if he refufes them, |

bring an AQion for not entring it upon |
the Poll. How is this confiftent with the |

all matters relating to Ele@ions,and who | ¢
are entrufted with the Determination Qlfl
e & Wikh the Lciel r

§
i
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all Matters and Cafes relating thereto;
and they may as well punifh them for
taking illegal Votes on the Poll, as for
not taking thofe that are legal. In neither
of which Cafes have the Judges of the
Common Law any Jurifdi&ion, tho there
is the fame reafon in both, to take care
that every the meaneft Subje& may have
. Relief for any Injury done him’; but
we are not to take more care of the
meaneft Subje& than of the whole Houfe
of Commons. The greateft Subje&t in
England ought to have no Relief but
what is confiftent with the Law of Par-
lament, and the Safety of the Confti-
| tution.  If an A&ion lies, and upon a
Judgment on that AQion a Writ of Error
| lies in the Houfe of Peers; .the Lords
| will be the fole Judges at laft who
; havc V’oteg} to chufe a Houfe of Com-
| mons; which is direCtly contrary to the
fundamental’ Maxim of the Law and
Cuftom of Parliament, that the two
- Houfes are mutual Checks to each other,
. and fole Judgesof their own Privileges. y
THIS is an excellent Conftiution,.
and admirably well contriv’d for the.
conimon. Safety : but how car this Con-

| ftution be preferv’d if the Lords can
% Punith our Officers, and govern our
L2 Elelti-

T
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Ele&tions ? ‘This will be the way tode-
ftroy all Checks, and to make the Houfe |
‘of Commons dependent on the Lords; |
and then I cannot fee upon what Foun- |
dation you can be faid to fit here to do :

~any Setvice for your Country.

OTHERS infift that this isa Right é
that is incident to the Freehold and Free-
dom of BleGors ; therefore as their Free- |
holds are cognizable at common Law,
fo is every Incident belonging to it.

G

This Arguinent is plaufible at firft fight, b

“but in reality there is nothing in i : for §
tho the Commons of England have {ub- |
mitted their private Differences to Arbi-
trators or Judges, indifferently chofea |
and" appointed by the Prince, the com-
‘mon Parent of the People; yet they

“have never {ubmitted their fundamental
Rights and Privileges, which they hold |
in their publick and polirick Capacitys
as a free Branch of the high Court of
Parliament, to any other but_their own,
Reprefentatives, who are chofen and ap-
pointed by themfelves. This is nota
Cafe properly fpeaking between Party
and Party, but between the Lords and
Commons, becaufe the Determination of

" this Cafe briogs the whole Right in |
queftion, Who have a Frivilege to judgf

i A7 3 o T S D A £ 4 O AT L R i ey 90
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of the

or the Commons?

Freshpld., or Freedom, or to 1
that 1s incident to it? bur,

Freeholds or Freedoms at all ?

or not ? for if the Lords

your Privileges, you can |

- but during their Pleafure
THE Lords feem

the Right of the Subjet, buc I wifh
wer o inable’ them-

hold no Right

{ Quence of allowing an Ele@or to have

hote a0y other place but within

THIS ismy humblc-'()jpinion_; and

if T am miftaken, other Gentlemen will .

fet me right. ‘This is certainly a :
ogche higheft importance :gmly Welire
: ;)h the Subject, and I doubt not but

they- will very well confider it before
they give way to %e eftablifhing a Pre-

&

) X ot
e T

. Qualification of EleGors to ojve
their Votes in Eleltion of Memb%r%%zg
ferve in Parliament, Whether the Lorﬁs’
or the Commons? It is not now the
Queftion, Who hath the beft nghft;h: |
%3’,1 thihgf
the Commons of England fhall héﬁx}’];;lf;

s e fame thing s G, Wi oy
fhall have any Security for thofe Rights
are Judges of

deem to contend for

the Welfare

cedent
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~cedent that tends to deftroy the Privi-

leges of this Houfe, or the Liberties of 4

their Country. o -
"~ A GREAT Tendernefs is expre{s'd

for this poor Man, whofe Vote has been L
" refus’d ; but whether he had a Right to |§
give his Vote is very much queftion’d, |4
and never yet determin’dd by this hHouf?,' I
who his the proper Judicature thereol, | , |
who has the proper | A{ervein Parliament ? <A learned Gentle-

But admitting he had a Vote, ‘Whether
ought to be prefer’d, a_private Intereft,
or the publick Safety ? Whether will
be moft for the Honour of this Houfe,
and the Intereft of our Eletors, The
~ Care of a private Perfon by a new in.
vented Aion, neither warranted by
Reafon, Precedent, or any eftablifhd
Law; or the Care of the Parliament,
and the Conftitution, on which depend
the Rights and Liberties of all the Com-
monsof England? -
SIR, I beg pardon for taking up

fo much of yourtime, but I muft con-
fefs, it feems to me, that our AN depends
upon a right Determination of this mat
er; for T cannot fee apy other reafon
~ why this pew Device is fuppgrted by
the Lords, but only to render you pre:

garious and ufelefs,

s R S B
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Sir GiLErRT DovrsEN. Mr.
Freeman, I {hall nottrouble you very long
at this time of day: T think the Point
in Debate has been truly ftated by the
Gentlemen who have infifted oa this
Queftion, Whether an Alionwill lie
for an Ele&or, for having been refus’d his
Vote at the EleGion of a Member to

man would have the Queftion to be, not
Whether an A&ion will lie ; but, Whe-
ther this Houfe has the {ole Right of de-
termining that Matter, and of giving
Remedy in it. - I confefs T think it is
more properly {tated the other way : But
the thing is fcarce worth a Difpute, fince .
which way {oever you turn the Tables,
it comes to the fame point, and one of the
Queftions will in confequence be refolv’d
by the Refolution of the other: For if
that Queftion be put which is propos’d

B by the Gentleman, and carry’d in the

Affirmative, That this Houfe has the fole
Right of determining this and all other
matters whatfoever that concern the
Right of Eleétion; then it muft follow,
that whoever is wrong’d in any fuch re-
fpet, cannot be redrefs’d by Attion,

| fince the Right of determining in Cafes

~
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of this nature, isnot in the Courts below,
butfolely in this Houfe. .~
I SHALL not offer youany Argu-
ments to prove this fole Right, many
having been urg’d by others; but I will
~confider fome things (without taking up
much of  your time) that have been  of-
fer’d as Objeltions toit,

'SOME Gentlemen have made a dif-
tin&ion in this Cafe, between the Rigle
of the EleCtors, -and of the Ele&ed;
and they will have it,” That the Courts
below may decide the firlt, but not the

]
i

faft : Whereas, in my poor Opinion, the “

" decifion of the EleGtors Right muft ne-

ceffarily in many Cafes decide who has |

Right to be eleted. For fuppofe a com-
mon Cafe, That one of the (fzvndida‘tes
infifts upon an Ele&tion by a fele& num-
ber, and the other upon a popular Elec:
tion : if in this Cafe one of the Populace
be refus’d his Vote, upon a pretence that
‘he is'not of the fele& number,- where-
upon he brings his Aion againft the
Officer; will not the event of that Trial

determine (in confequence) the Rightof

the Candidates ? Surely it muft ; fince if
it go for the Plaintiff, he for whom the

Plaintiff offer’d to vote, ‘and who had’

the popular Intereft, will appear to have

= E— ~ e e - v
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had the Right of Elefion; and fowill

the other Candidate, if it go for the De-
fendant. Several other Cafes to the fame
purpofe might be put: So that if an Ac-
tion of this Nature fhould lie, it muft
(as I apprehend) ;
That Weftminftar Hall by original A&ion;
and by Writ of Error the Houfe of
Lords, will have Power todetermine ‘(at
leaft confequentially)* who has Right-to

fit in this Houfe,and who not. And how
confrftent fuch a Determination will.-be
with your ‘undeniable Right (acknow-

ledg’d on all fides) of determining the
EleGtionsof your Members, exclufive of

all other Jurifdictions, I leave to Gen-

tlemen to confider.

ALEARNED Per:fon was pleas’™d
to objet, - That Right is founded upon

Ufage ; and if this Houfe had the fole
Right of ‘judging in a“Cafe of this Na-
ture,

he applies it to the Righus of this Houfe;

‘which

unavoidably follow;-

‘where a ‘fingle Ele&tor is wrong’d,
dqubﬂefs" ‘there would be fome Precedent
of Relief: given to fuch aninjur’d Per-
fon. But (fays the Gentleman) thereis
no fuch Precedent, - and therefore it muft
follow, ‘Thatthis Houfe has. notthe fole
Right of relieving inthat Cafe. I think
I'may fafely.dény his ficft Propofition, as -




(154)
which ( generally {peaking)® aire not
founded upon Ufage. Sir, the Rights of
Parliament are chiefly founded upomr the
Nature and Conftitution of Parliaments,
Ufage is indeed a Corroboration, and
an BEvidence of thofe Rights; but the
foundationof them, is our beinga part
‘of the Legiflature, whereby we necefla-
rily become invefted with {uch Rights
and Privileges, as enable us to- a& and
to.difcharge our Duty in that great Ca.
pacity : So that it is not fo much what
has been us’d, as what is neceffary to the
Support . of our Conftitution, that muft
be the Rule and Meafure in determining
the Rightsof the Houfe of Commons.
- BUT neither has Ufage been want.
ing inthis Cafe: For whereas the Gen-
tleman afferts, That there is no Prece:
dent where this Houfe has given Relief to
“awrong’d Ele&or, ( with fubmiffion)
feveral fuch Precedents appear upon your
Books, -particularly in the Cafe of Ban-
“bary, where four or five of the Inhabi-
tants complain’d, ‘and the Houfe gave 2
Remedy. And I cannot fee why, if it
bas been given to four, it may not be
~ given to one ;. nay I.{hould: think if more

than one have béen reliev’d, 4 forziori one

{hould be relievable. - . o0
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- BUT it feems to me, that the Ar-
gument drawn from Ulage goes much
further than the learned Gentleman in-
tended it fhould : for if all Right be
founded upon Ufage, all Rightof Action
muft be {o founded ; and then what be-
comes of this AGion which the Gentle-
man has Jabor’d to fupport ? If Ufage be
nothing elfe but the repetition of the like
A&ts, thenthis Action’ (according to the
Gentleman’s Rule,that Ufage is the Foun-
dation of Right) cannot be rightful,
unlefs there hath been a repetition of .the
like Action, S

NOQR can it be faid, that thisis the
firft time any fuch Caufe of Aétion has
arifen,and that therefore it could not have
been brought before ; for there has fcarce
beena Parliament call’d inany Reign, but
fome or other has without doubt been
wrongfully refus’d his Vote: So that the
Caufe having been frequent, it muft have
had the like cffe&t €’er now, in cafe fucha
Wrong  could have been redrefs’d by

bringing fuch an A&tion. - .
'BUT noGeatleman has pretended to

fay, That any Ag&ion of this Nature
was.ever brought before ; and therefore

we may infer from the learned Gentle-
man’s,own Pofition, as likewife frogt
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Rights of Parliament, tho the Action
was grounded upon that Determination ;
and therefore they revers’d the Judgment
givenin. that Action: And (whichis a
mighty ftrong Circumftance in the Cafe)
that Reverfal was afterwards affirm’d in
the Houfe of Lords. So thatit is plain,
even the Lords themfelves were at_ that
time of the fame Opinion with the
Judges, That nething which concern’d
Elections was cognizable in Weftminfter
Hull: for otherwife: they could not have
affirm’d the Judgment given in the Ex-
chequer Chamber, which was grounded
intirely upon that Maxim,
~THIS appears farther by what their
Lordfhips did in the Cafeof Holis and
Eliot, againft whom Judgment had been
gwven'in the King’s Bench, for what they
had faid and done in this Houfe. In the
year 1667. the Houfe of Commons vo-
ted, ‘That the Judgment given in the
King’s Bench againft thofe Perfons was
illegal, as being againft the Privilege of
Parliament, “And this Vote was (as 1.
remember) ~deliver’d to the Lords at a’

Conference, with a defireof their Con-

currence ‘to it :* Accordingly the Lords

fent a Meffage, That they did concur.

¢ Nay they were fo zealous, as to defire thg 'f
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the Authority of Liztleton’s Text, That
fince none has been brought, none can
be brought. And this has been the con-
ftant Opinion of the Courts in Weftmin-
fter Hall, the Judges having upon every
occafion, where the Rights of Parlia-
ment have fallen under their confideration,
in all times declar’d, That nothing of
- that kind is within their Juri{diction :
Nor can they judg of any fuch matter
farther than as they are impower’d by
particular Statutes. S
~ AND this was the reafon why the
Judgment in Barsardifor’s Cale given in
 the King’s Bench ,was revers’d in the Ex-
chequer Chamber, becaufe it wasa thing
purely of Parliamentary Cognizance, the
Houfe of Commons having the fole
Power of determining all Matters relat-
~ing to Elections and‘Returns, except: in
Statute-Cafes.  Nay. the Court of King’s
Bench had declar’d, They would not
- hdve proceeded in that Action of Barnar-
diffon, had it not been grounded upon’a
precedent Judgmient given in the "Houfe
of Commons. * But the Judges in the Ex-
chequer - Chambér thought, that even
the Determination of ‘the Houfe wasnot
a fuificient-Authority tothe Cotrts'below
- tq hold Plea in an Action*relating té “the
R o ‘Rights
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Lovd Hollis to bring a Writ of Error up.
on that Judgment, which was done, and
the Judgment was revers’d. = From
whence 1t muft be infer’d, that their
Lordfhips were then of Opinion, that
whatever Judgment is againft the Privi.
Tege of Parllament (that is, of either

Houfe of Parliament) isan illegal Judg-

ment.

the Lords together : ¥ the Houfe of
Commonshasthe fole Privilege of judg-
ing all' Matters relating to Elections>(up
on whick ground their Lordfhips aflirm’d

the Reverfal of ¢hié Jadgment in Barsar. |

diffor’s Cafe) dnd if every Judgment

%‘i‘(‘;’cm againft the Privilege of Parliament

¢ illegal (as their Lordfhips both re.

foly’d and judg’d in the Cale of Holli

and Eliot)” how comes it to pafs, that

- the Lords have’lately thought fit to

reverfe the Judgment given”inthis Cafe
of Afbby and Whize, which was grounded
upon that very. Opinion, _eftablifi’d: by
their Lordfhips in the. Cafe of Barnardif-
ton, That all Matters concerning Elec-

tions are determinable only in the Houfe .
of Commons?" '‘And confequently, How’
~can we avoid faying (purfuant to the §
_other Opinion, and'to the Judgment they |

- gave

SRS Ve

NO W""tdﬁ”la_y thefe two 'Opinidﬁsi‘df |
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gave in the Cafe of Hollis) That their
Lordfhips Judgment of " Reverfal given
upon the Writ of Error in Afbby’s Cafe;
being againft what themfelves have
own’d to be the Privilege of the Houfe

of Commens, is an erroneous (not to

fay an illegal) Judgment ?
I CONFESS I cannot much won-

derat its being fo, when T confider, that

the Steps their Lordfhips made in proceed-
ing to this Judgment of Reverfal, were

fo very hafty, as not toafford them fuffi-

cient time to weigh and to deliberate up-
ona Matter of fuch Importance. This
Caufe had depended near a twelvemonth
in the King’s Bench, it had been argu’d

feveral times at the Bar, and at length »
Jeriatine by the Juftices, three of whom,

upon ‘the reafon of former Refolutions,
gave Judgmentagainft the Plaintiff, that
the Action ‘does nmot lie: And yet no
fooner was this Writof Error brought,
but the Errors are immediately argu’d;
and ufpcn% the firft Argument, the Opini-
ons of the Judges are requit’d; and not-
withftanding they defit’d time but till the
next day to confider of the Cafe, the

Lords (as Fam very wellaffur’d) would

not allow them an hour, but oblig’d
them to deliver their prefent Thoughts,

which



( 160 )
which tho feveral of them exprefs’d very
doubtfully, and feveral others were for -
affirming the Judgment ; yet their Lord-
{hips were fo very clear, and {o determi-
nate in the point, that without any far-
ther confideration the Judgment was re-
vers'd. TR
 AND now I defire Gentlemen to
judg, whether in this inftance the Lords
have fhewn that regard either to the Pri-
vileges or to the Dignity of this Houfe,

~which their Anceftors andthemfelves bad
formerly exprefs’d upon the Ocgafions

[ ; .

before-mention’d.

I WILL take rioticé ., but pf one ﬁ

“thing more which fell from a learned

Gentleman, who | ,
tion to Parliament is not a Service, but a
Privilege, becaufe double Damages are
given by thelate At concerning Returns.
Thave caft my Eye upon that A&, and
1think if the Preamble be read, it will
appeav that Gentleman was. {omewhat
unfortunate in appealing toit; for the
Preamble . calls the Ele&tion to Parlia-
ment a Service in exprefs terms, and cer-
tainly with good Reafon. If the Houfe
will give me Jeave, Ullreadic. . =

-

infifted, that the Elec-

ey

“ WHEREAS falfe and e
“ Returns of Members to ferve ﬂ]oggff |
“‘ liament are an Abufe of Truft in a
¢ matter of thegreateft Confequence o
) the Kingdom, and not only an Injury
£ to the Perfons duly chofen, by kcép‘;
“ ing them from their Service 'in the
« Houfe of Commons, and putting
 them to great Expence to make their
: Elettions appear, but alfo to the Coun-
. ties, Cities, Boroughs, and Cinque- ,
“ Ports by which they are chofen, and

the Bufinefs of Parliament diffurb’d

< and delay’d thereby ; Be it therefore

Sit, not to trouble vou ‘anv lonser
Tam entisely for the Queftion as it is .

red.

 Mr.Kixc. That which calls me
up, in'the il place i shat chat hoorn,
ble Gentleman juft againit me was pleas’d
tointimate, as. if the Right of Ele&ing
was only a Service, and not a Liberty b%

Privilege; and I find a worthy Memiber,

that fpoke laft, 4s of the fame Opinion,

v

ty kam, lmgdtw"yw ‘my qwn

vl
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without defiring the A& 25 Car. 2. 9 cap.
may beread——

~ MEewmeERrs. No, no.

- Mr.K ING. °Tis an A& to enable

the County Palatine of Durbam to fend
Members to Parliament, and it recites,
‘That they had not before that time had
the Liberty and Privilege of ele@ing and
fending any Members to Parliament :
where you fee the Legiflature call it a

Liberty and Privilege ; and if the' Le-

k giflature call it fo, I think Tmdy. venture

to call itfotoo.” Andif it be“a Liberty

~and Privilege, then'the Queftion will be,

Whether it does not ftand on the fame

bottom with our Libertiesand Privileges.
Ineafe of any other Franchife or Liberty,

an’'Aion liés at Common Law for the
breach thereof ; and why an Action
{hould not . lie_at Common Law for the
breach of this Frarichife, as well as for
the breach of ¢very’ other Franchife, is

to me very ftringe.” ~ Gentlemen take it
for granted, this is purely an Action at
Common Law, and no Statute hathany
“Now there is a Statute

influence onit.” Now' there is a Stat
which hath ."n¢t beén mention’d (on-

ly T muft firft" premife” that which I

think

f
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think no body will deny, @iz, That
wherever an Act of Parliament does for-
bid any thing, if any body be injur’d by
the doing of the thing fo prohibited byl"
that Act, in confequence of Law the
Perfon injur’d hath an Action) T fay, there
is a Statute that forbids Difturbances op -
Hinderances in matters - of Elections ;

~and by ‘_cohféqq’enée of Law, that Sta- |

tute gives an Action to the Party injur’d,

~ againft the Perfon difturbing or hindering -

S ———

is the 3°E. 1. 5 cap. that is a pofitive
Law whereby all Difturbances inp Elec-
tions are forbid : Every Man is forbid to
hinder or difturb by Force or Arms, by -

him'in his Election. " The Statute I'mean,

Malice, or menacing any man, to makea
free Blection. ~ ~ °
T SHALL only inftance in one pa-
ralle] Cafe, tho I jcguld in many mbrpea: ”
TheﬁStgtute in Ric, 2. time, de Scandalis
Magnatum, only forbids the fpeaking
Evil of great ‘Men; there is not one
word of an Aétion, yet by operation of -
Law it was always held, that an A&ion
would lic upon that Statute fora Scan- -
dal of a great Man, becaufe it was pro-
hibited by that Statute. So here, the
Statute forbids the difturbing of any

Man by Force or Malice to make free
IR M2

‘EICC': S
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hle@cxon, the ]utjy have found t‘hat/‘the

Defendants did in this Caufe malicioufly
difturb and hinder the Plainuff from
voting at the EleCtion; and by a like

A&ion is maintainable.

GENTLEMEN fay,‘ ‘~ -this. isanew

 A&ion naver heard of before: Itistrue,

this particular A&ion was never brought .

before, but A&ions of the fame kind

and nature, and grounded on the fame

Principles and Reafons of Law, have

been brought before. Er ubi ecadem eft

ratio sdem jus. - I could give you many

Inftances of this kind. Was it ever
heard till the 2oth or 21 Car. 2. that an

A&tion lay againft an Officer for denying
a Poll to one who ftood Candidate for
a Bridg:mafter? The Mayor deny’d the
Poll, and faid, he was Judg of the Elec-
tion ;" And upon this the Perfon injur’d

~brought his Ation and recover’d. At the.
fame time it was faid, there was no fuch-

- Aftion eyer heard of before; . tis true,

pot that Species but the Genus was heard -
of. .Another Alion was  brought .
goé Car, 2. ( which was pever heard of
efore) againft a Mayor, for refuling
the, «Blaintifi’s Vote for a fucceeding

-Mayor,

Confequence and Operation of Law, this

e e S R I R el 0
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~malicious profecution of an Indictment

~of a Man for Treafon.
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I BELIEVE every body knows

That the Reverfioner had liberty to go

that all the Law Books for 400 Years fay, -

“into an_ Eftate of a Tenant for Life,

to fee if he commit Wafte. Apnd no

~Attion was ever brought till 16 ¥4, 1.
by a Reverfioner againft a Tenant for

Life, for refufing to let him .in to fee

"whether Waft was committed.  No
Action wasever brought againft a Ma-
fter of a Ship for the negligent keeping .
and lofs of Goods on board his Ship,

till about the 24 Car. 2. and yet the Ac-
tion lay. . .

. "THE REwasanother | Actxonm K.

Car. 1/t time, brought for a falfe and

There was the

fame Objection ; and it was faid, That
 this would deter People from ptOféCucing.
And no body ever dreamt of it before,

’tis true, but it ftood upon the

Reafon of the Law; if you do me a

‘Wrong I muft have a Remedy. And
- as to what a worthy Gentleman hath

faid, That there are Inftances at. Com-

.mon Law, where a Man fhall recover
.and yet have no Damages ; ’tis true in
~.real Aftions, but let him give me an In-
ftance of thatin an Ation of the Cafe.

RS M3

| He
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“He recovers nothing there ; if he does not
recover Damages in real Altions, e re-

’ covers the Land 1t felf e

 MEMEER s. f The Qleﬁton, the

Que{’tron. |

‘Mr, Kixa.
very uneafy, I wrll trouble you no fur—
thet. | | o

| Go‘on, “‘go” o‘n."}., o

ERTENE A

M EM BE r{ 5.

Mr. K1~ . Iagree, the determin-
ing the Right of Elettion belongs to the

‘Houfe of Commons ; and they ought to

“apply to the Houfe of Commons in that
‘Cafe: And I fhallnot depart from that,
T thiok I can’ without ruining the Con-
- ftitution ; bue that which I fay is, That
- this Afion does not at all relate to ‘the
‘Right of Eleftion. " ‘This A&ion is
brought by a Man that hath an undoub-
“ted Right of voting, againft an Officer

for malicioufly refufing his Vote. ' Put |
“the cafe this had happen’d in 2 Coun-

“ty (for the Law would have been the
fame)  that a Freeholder ‘who had ‘a
Right to vote, had tendred his Vote to

Eh@ Sherrﬁ 2 and tho he knew he' wasa

Free-

I ﬁnd Gentlemen are’

e
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Freeholder yet the Sherlﬂ' lhould malr--
cioufly refufe his Vote : Hath the Sheufl"
done this Man an Injury, or no? This

Man does not bring " his A&ion, becaufe

the Perfon he would have Voted forsis
not return’d, but ’tis becaufe there is an;
Injury done to his Franchife, IfI thonght,
the Right of EleQion was concern’d in:

this Cale, T would go as far asany, forI-

think that does belong to the Houle,

but I don’t think this is concem’d in the -
prefent Cafe -

Slr THo. LITTLETON. | I fhall
be fhorter than fome i imagine. It has
been difcours’d, Whether this be a Pri-,
vilege or a Burden, ¢&c. Let them.
think it a Burden that call it fo If it be.
a Burden, ’tis fuch 2 Burden a asfome Men
fpenda great part'of their ERate for, .as -
if" it was, a Privilege. T think this Re-
folution which is propos’d tends to the,
1ncouragtng one Man to injure another
Map’s Franchife wrthout any Repara-
tion, which 1 belteve Is_not very confi-
ftent with Law or. Reafon. . You have
no doubt a Power of pumfhrng the Of-.
fenders, but _you:can’t give Damages ;
I. thgnk thrs As 2 Pplain Cafg, Here was

gmt ‘ M 4 : ‘ a

\
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was not admitted. ———

a Man who had a Right to vote, and

gy Tuo. LITT LETON. That
is admitted upon the Judgment : For the

Cafe is made upon the Right; and if he

had not prov’d his Right, he could not
have recover’d.  Then if he was deny’d

his Right, no body will fay, We can
" give him Damages. What would you
have a poor Man do, come with a Pe-

tition, and fee Counfel, and attend the
Parliagent for 2 Month ‘together? The
Man it feems thought it better to go

ile

this way. I think if he had complain’d,

- we ‘might have punifh’d the ‘Officer,
‘but for Damages he could have them no

“SUPPOSE the Judges in Wi
minfler-Hall had becn of Opinion, That
~ this Altion did lie, and the Conflables
~had brought a W rit of Error; What

would you have faid in 2 Cafe wherea

Man had_'been deny’d his Privilege ‘of

voting, ‘and the Law had’ given Dama-
ges, if the Lords had faid No, there
fhall be no Action? I think the Lords
have done what is right," T thix_ﬂ’{“";hey
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have relievid the Perfon injur’d a ccord-
ing to Juftice ; and it does not interfere
with your Rights, for he founds his Ac-

tion upon your Determination.
- Msmzers. No,mo, ~

Mr. Warpore M Freman, 1

B

defire to have the Queftion read.

.. ACCORDINGLY Mr. Freeman

inthe Chair read the Queftion again. -

Gentleman that fpoke laft but one was
pleas’d to fay, That if he thought the
Righe of electing Members was any
ways concern’d. in this Queftion, he
would'come heartily into it :. I know not
what. that Gentleman meaps . by it, bue
believe all future Elections will depead
much upon the Determination you make
now. If you give the Lords this Juorifs
diction to take cognizance of- Matters

relating to EleCtions, we mult come to

them to know whether we havea Righe
pot tell whether the fitting here was 4
Burden or a Privilege : T believe it i
E‘.‘IVI‘IC;gf’B 10, fome’ : Who b}g ﬁuiﬂg@; ‘here
obrain 2 good Place; bur I chink as to

i " others
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others it may be look’d upon as a great.
Burden, for to come up and fpend a
great deal of Mony for the Publick Ser-.
vice ; and all the Privilege that I know
they have s, to protect their Eftates and
ferve their Country,. =~
THERE is no extravagant thing
“but may be brought into the Houfe of
Lords, if you countenance them in the
Jurifdi¢tion they have now taken upon
them. Any Action whatfoever, let it
belong to any temporal Jurifdiction, may
be there determin’d. T will ftill {fuppofe,
notwithftanding what is objected againft
the Judges, they will do their Duty;

‘but Weftminfler-Hall is now no Barrier,

.’ ;,’u

for whatever is there determir’d, may
be brought by Writ of Error info the
Houfe of Lords, and they will deter-
mine it as they think fit. In the Cafe of
Soame” and " Barnardifton, the Law was
taken to be, that Weftminfter. Hall had
not a Right to" intermeddle in thefe
- Matters, What' then hath fince alter’d
the Law, ‘unlefs'the Lords have the Le-
giflative Power in them? “And that I
dare fay they will'have if you allow them
THIS I muft take notice of from

the Repoit now before you, that here

15

LY
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is a Step made, which if it had be
~made jn_.anOthér' Jurifdi&ion [ ﬂ]‘of:lrg
1 THINK in the firft place ¢
Party fhould be broughe in” by the
Queen’s Procefs. When Errors are to

 be -aflign’d, there ufes to go out a Scire

| fa';z'ag,_ Wthh is the Queen’s Writ ; but
“here is only an Order made, and for

what? That the Party fhall iojg 1(T:
upon the Writ of Erro);. : Supg{ofe tlllf'g“:{:
‘K_had‘b.eqn. a Releafe of Errors, muft he
‘have join’d Iffue upon the Errops ? And
. yet it is here fo order'd before the Party
is heard. I fay, if they have a Jurif-
diction, the Party, ought to be cali’d in
by Scire facias. "And "no Judg or Judj-
‘cature can grant Execution or Procef;
butit' muft be in the Queen’s Name, = g
for your Queftion, I come hearcily into

o L.
4

SIt Wik, STRICKLAND. M, Free-
man, 1 think this Queftion depends upon
two parts, and T believe it the beft way
todivide your Queftion.” One part of ¢
concerns the Rights and Liberties of this
Houe, and "I think "every body ' wiil

S

Come up fo'it ;" And as T wonld not leffen

‘the _fv;i’)f;ffileges*' that belong ro the Houfe

R ‘ .

B Lot s AN ot e,
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of Commons, fo I would not leflen any
Privilege of the Commons of England

‘whom we here reprefent. ~ Asonearethe

‘Privileges of this Houfe, fo the other con-
cerns the Liberties of the People of Eng-

 land, who can’t otherwife come toa Re-

imedy when they are abus’d in this man-
ner. The Gentleman that call'd ita hard
Service, if he would tell his Country fo, T
believe he might be ‘excus’d, and they
“would fend another in hisroom. =
"~ Mr, Warrore. Iwilltrouble you

~yery liwle at this timg: I think the
Point of Learning and Liw hath been

fo well fpoken to by thofe learned Gen-

tlemen that have been againft the Que-
~ ftion, that if T was able I fhould fay
nothing more 'to that. But I think the
* Queftion as “tis going to be put is not
right; for as’ the Queftion ftands, tho
I can’t give my Negative to one part, I
think ’tis impoffible to give my Affirma-
~‘tive to the other. The Matter before you
“comes to this fingle Queftion, Whether

_you will incqurage, and give a Power

‘to4n Officer, be_he whom he will, to
:a& arbitrarily, or rather chufe in fuch
‘a cafe to. dofomething in favour of the
Elettors. 1 am fore if T defire to_be
TUORE g TR L eleSed

‘

10

b

eleted by thofe that had the Right, I

.

would never give the Officer an Autho-

rity to the prejudice of the EleGtors.

Where you come to fay, that the fole

judging of the Qualification of the E-

Iettors belongs to the Houfe of Com-
mons only, thofe I apprehend are words
- of too large extent and ill confequence.

Suppofe there was an Aion .brought
upon the laft At of Parliament for a

falfe or double Return

Mr. Freemax. There is an Ex-

ception in the Queftion as to that, .

Mr Warrous. Ilnowthercis,
But fuppofe an A&tion is brought upon

that Statute, the Officer may have pro-

ceeded with the greateft Tmpartiality,

may have taken the Poll with the great-
eft Exattnefs and Juftice, and there may
appear to be an equal number of Votes

for each Candidate, whereupon he makes

a double Returp, and " this, brings it to
be determin’d by .the Committee of

Eleltions, and they vote one of them

duly elected. - This Gentleman that had
the favour of . the Committee (thoafter-
wards poffibly it might be made appear,

that by Bribery or Corruption, and at

4
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a great Expence he procur’d himfelf to
be cleted ) after you 'have voted him
duly elected, he hath nothing to do but’
to try his Action, and fee if he can make’
his double Damages amount to his Ex-
pences.” The firft thing he is to do, is

‘to produce the Vote of the Houfe of
Commons that declar’d him duly ele@t-

ed, contrary perhaps to the laft Deter-

mination in Parliament, which in every

placeis to be the Guide to the retyrning’
Officer. " But fhall there then be given

in Evidence no Qualification of the B~

leCtors? Nothing to prove that the
Perfons admitted to vore were quali-
fied according to fuch laft Determina-
tion ?'Or fhall that Vote of the Houfe

of Commons, that was intended only’
to ‘bring him into this Houfe, recover
him 5 or 600 /. Damages? 1 take it as-

the Law flands. Now it ought to be |

feen who hath the greater number of
legal Vores, and whether duly qualified ;-

and in that cafe you muft {uffer the

~ Matter again to be try’d by the Court;
- and youdo in fome meafure make them

Judges of the Qualifications of the B-

le&ors ; if it were otherwife, they could
Dot inquire into the ‘Majority of legal

- Votes, R eed

| he pleafes. You had once

fufe a Scrutiny,

A175)

. WHAT happens in the Cafe of 5
‘Mayor, may be in the Cafe of a Sheriff-
If a Mayor or a Conflable may deny
‘@ Mao his Vote that hath an uncontro-
verted Right in a Corporation, a Sherif
may refufe a Freeholder, and firike off
enough to make a Majority for whom
| ‘ the Cafe be-
fore you, Whether a Sheriff conld re-
fe ny, and one er two Gep.
tlemen would” have given that Power
o aSheriffs but a learned Gentlemap

thought it a dangerous Queftion, and
“he defir’d to come

0 to the Merits of the
Elettion; and that was determin’d

4nd you voted the worthy Member dy.

Iy eleted, and thought it a dangerous
 thing to determine, Whether the Officer

had that Power one way or another, f

*

think " that. part " of the Queftion which
concerns the Qualification of the EleSors.
ought to be lefrour.

\

Queftion (which be didy = oo e

«MARQ 0oF HARTING T O N,
'S‘lli', I think it is a conftant Rule, where
a Queftion is complicated, tis the Right
of every »Mgmber, if he defire it, to
cved . - have
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‘have the Queftion divided, and I think
it regular to do it by an Amendment ;
and therefore I fecond that worthy
Gentleman, that you would leave out
thofe words that relate to the Qualifica-
tionof theElettors. A

. Mr. Sox. GENERAL. My Lord
is undoubtedly right in what he defires ;
That if there beany words in the Que-
~ftion to which Gentlemen have a diflike,

that Queftion is not to be put ; but only,

Whetlttr thofe words fhall ftand part
of the Queftion: ‘ |
words of the Qualification of the Ele&tors
do give offence, it muft be put, Whether
they fhall ftand part of the Queftion?
But I hope st the fame time Gentle-
~men will apprehend that leaving out
thofe words, leaves out all that you

have debated on.

Therefore if thofe

i
b
.
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have the Power of determining the Qua-
lifications of the Eleors, you give up
the nght of .the Com.mons of Eﬁg/twd’ »

vided,

I doagree shat the Queftion may be dj-

b  I\/(Ilr. FREEMAN,
ated now is, Whether thefe Words
fhall ftand part of the Quettion, MS: ;

Sir Tuo. M ERES.
the Queftionpught to be divided.,

That which is de.

Sir, T think

Mr.FrEemAN., The Quettion, és ,,

I have it upon my Paper, is this:

- THAT arcordmg to the /V’OW

Law and uﬁ{ge of (Parlidment, neither

the Qualification of any Eleftoy, or the

Right of any Perfon elected, # cogni.

iy | | o N ; ].(g.able | Zr determinable elfewhere than bew
Sir Currs. MuscrAVE. - No ¥ fore the Commans of England in Par.
doubt if any Queftion is complicated, | liament affembled, except in fuch Cafes
Gentlemen do not know how togive an § re foecially brovidod f£o L. ,
 Airmative or & Negative.and you mut || 4 are [pecza,, ly provided for by 4% of
divide it : but I hope Gentlemen will § ®Parliamens, =
- confider thelatter part of the Queftion is T | |
the main thing whereon. you have deba-
ted; for if you do nor‘allet chat you
, | - have

N ByUT
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BUT fome Gentlcmen are for Ieavu
ing out chefe words, [ “ Neither the
< Qualification of any Eleltor, or] So
that [ muft put a Queftion, W hether thefe

Words {hall ftand part of the (Leﬁxon
Ay,ay v e
THEN Mt". FREEMAN put the

Q_efhon, and the Comm:;;cec dxvnded

Teller for the Ay’ s Mr. Gulﬂo;z-—-,z 15

MEMBERS

Teﬁer for xhe No s Mr. Wylde..-_. 97

SO it was carry"d that thofe Words
fhou‘id ﬁand part of the Qeﬁton. :

A N D thc mam Q_eﬁmn bemg put
Rﬁfolvcd ek

2. That aa:ordmg to the known
Law and Wfage of Parliament, nei-
-~ ther the anl:ﬁcatwnof any Ele&or, 0
“the Right of any Perfon elected, is cog-

nizable or determinable elfewhere than §

Before the Commans of England in Par-

fl!mment affembl’d, except in [ucb Cd/"’

S A IRt
£ \ .
iR .
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Vided for by Ast of
Officers,

| “(179) ~
as are fpecially ,prolzz'ded‘ for by At of

’?arl iament,

Refolved

THAT

‘the eanmng :md

| a’étermmmg the ,Qalzﬁmttan or Right' gf

‘any Ele&or, or any @erﬁn Elefted" to

fervein 'Parlmmént in any Conrt of Lai,

or el[ewbere than before the Comimons of

‘England in Parliament q/]}mbled ex-

ceptin’ fuch Cafes as are j])ecmlly pro-
Parliament, will
Bayltﬂ's and other
who are oblig'd to take the
Poll, and make a Retirn tbereupan to
multzphczty of Aftims,  vexations
Suits,  and' unfupportable ‘Bxpences,

expofe all Mayors,

~and will fué ect them to different and |
 independent }ur{[dz&mm

tent - Determmatmm in tbe /sze Caﬁ’, :
_-wztbout R_elzef |

and mconf [ |




( 180)

" Refolved,
4. THAT Matthew
baving in contempt of the Furifdiction
%tof tbu Ho’f/e: fommenCe'zI '\%and Jpro[e-
- cuted an A&tion at Common Law againf}
* William White, and others, the (on-

JRables of :Ailesbury, Sfor not receiving

bis Vote at_an EleStion of Burgeffes to
ferve inParliament for the Jaid Bo-
roygh of Ailesbury, is guilty of a

-breachof  the Privilege of this Houfe.

" Refolved,

5. THAT whoever fhall pre-

Jume to commence or profecute any Ac-
- tion, Indiclment, or Information at

Afhby,

i 52'
3
ap
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Common Law, which [pall bring the §

. Right of Electors, or Perfons Elefied
to_ferve in Parliament, to the Determi-
nation of any other JurifdiGtion than

 that of the Houfe of Commons, except

i Cafes fpecially provided for by At

of Parliament,  fuch Perfon and Per-
Rl e

(18i')
Jonsy and all Attornies, Sollicitors, Couns
Jellors, Serjeants at Law, Jolliciting,
profecuting or pleading in any fuch Cafe,
are gdilty of a bigh breach of the Pri-
Vilege of this Houfe.

_ THESE Refolutions with this (e

wie,

| Refolved, “

1. THA T 4c'c‘ording to tl)é' known

Laws and Ufage of Parliament, it is

the fole Right of the Commons of Eng-
Cafes otherwife provided for by A% of

| Parliament,: toexamine and determine all

?’/fatfers relafing to the Q{tgbtof Elec-
tions of  their owon Members)

Before pals’d in the Committee, were re-

pofied tothe Houfe,

o Merewrid 26° Jangarii, 1903

Mr. Frezman reported the five

Refolytions #greed 1o by the Com.

3 ~ mittee
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mittee ; the firt Refolution 'was not op-
pos’d, but after the fccond Refolutlon
(fwz. o

T H A T aceordmg to tbe known' E Cga”efs afﬂg I%f le Warr 4';"’ g b};i ﬁh(?*
| .t influenceo cers they might have fill’
L‘m’ and Ufage of Parliament, mnei é this Houfe with what Members they had

ther the Qallﬁmtzon of .any Ele&or,
orthe ‘Rngt of any Perfon eleled, . is
cognizable or determinable eljéwbere
than before the (ommons: of England
in Parligment affembl’d, except in_ fuch
Cafes ag are ~ fpecially prowv:ded far by
A& of @arlmment)

Was read - the fecond time by the Clerk |

the Queftion (according to Order) bé.
‘ing propos’d: to agree with the Commit-
tee in that Refolution, the Marquifs of
Hurtington-ftood up in his Place, and
fpoketo thl&Eﬂ'e&
| MAmQ i HAR’IINGTOINE I
dont expet the Hoife will be of ‘a’ dif,
ferent Opinion from the Committee, bu
I think'itis my Duty, when I appreheud
what you are doing will be of ill Con-
- “fequence to the Conftitution, to give my

Dzﬂ%m in eYery ﬁcp I thmk it will be

dama

{1
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M. Speaker,
lution, I think it deprives the People of |

(183)
dangerous to the very Being of this
Houfe : If this Maxim had been al-

low’d formerly, I .think .there would. |

have been no need of takmg away of

pleas’d, and then they could have voted”

themfelves duly ele&ed

Sll‘ WILLIAM STRICKLAND._
I can’t agree to this Refo-

Englmd of their Birthright ;  for they
who have Freeholds in any of your Coun-

 ties, or Freedoms in any Corporation, .
~ have as much Right to vote in Ele&xons, |
to. Parliament, asthey have to their B-

ftates. And 1f any Gentleman would
fubject them to fuch arbitrary Proceed--
ings, thata Sheriff or any other Officer
may deny them this Privilege, give me

liberty to fay, I muft be always againft .

any fuch thing ; for tho you can punifth
the Officer, you can’t give any Sausfac—
uon to hxm that receives the In)ury |

-3
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Mr. St. Jorw. Sir, I do not rife

- p to trouble 'you long, but tO'fﬁ'eafii" o
one point that was mention’d by a noble

Lord over the way. I fhall beas tender

~asany Man alive of ‘doing any thing a+
gaint the Liberty of the People, but I
am for this, becaufe I take it to be the
greateft fecurity for their Liberty. The
noble Lord was pleas’d to take notice,
that in the Confequence, the Crown
would have a great influence on thofe
that are to return the Members of the
Houfe of Commons; and when they
werein, they might vote for one another.
Ican’t thiok that the Liberties of the
People of  England are {afer in any Hands_
below,or that the influence of the Crown

will be flronger here than in ofher

Marn, oF HarTiNceTON T
think that Gentleman hath not anfwer’d *
~what T'faid. I fhall never have any Suf-
picion of any that fit in this Houfe now;
but when thofe that have no Right are
return’d, and make a majority, I think it
will not be fafe, |

P
e,
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other; ' If all the People of England

( 185)

Mr. WA xp. T do not a‘pprehepﬁ
that Confequence from this Refolution, -
Ithink if it was fo, 'this fhould have

“been offer’d before the firft Refolution

was pafs’d, which hath pafs’d in theHoufe
and Committee, nemine contradicente ;
for you can’t determine the Right of any
Members fitting here, without deter-

- mining the Right of the Ele@ors.

‘Mr.Lownpes. I can’tbut think
it will be harder to influence this Houfeto
get anill Vote, than it will be another
place : However, if I am a Frecholder,
and havea Right to vote in a County ;
ora Freeman, and have a Right to vote
in a Borough ; by admitting Perfons to
vote that have no Right, itmay be as
much prejudice to me, * for that may
make my Vote fignify nothing: And
there is as much Injury one wayas the
whohavea Vore, hould go together byz -
the ears in Weftminiter Hull, and difpute

there who hasa Right tovote, and who
not, I believe the Judges of the Com-

mon Law, and noble Peers of the other
Houfe, would be glad, in a little time,

to reftore che Right where *tis, it .vgoulg
Petro T . ~ bree
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breed fo much Confufion. If Gentle-
men - are not- {atisfy’d already, theymay
eafily be fo, That there is no defe& of

Power in this Houfe, but they have a.
Power to do Juftice in -all Cafes of Elec-
vions ; and I hope every body will take
care, . not only to maintain the Rights of
the People that fent them hither, but the

Truft lodg’d in them, which they cannot

depart from by the Rules of Juftice.

THEN the Second, with the other

three Refolutions-paft in the Committee,

were agreed to by the Houfe without a

divifion, with this Amendment only, of
leaving out [at Common Law] in the

ﬂfth-Refoluti,on, o

 BUT the Houfe,tho they voted 4/bly
guilty of a breach of Privilege, in com-
mencing and profecuting the faid Aétion,

yet there having- been no Declaration of

the Houfe in that - Cafe before, they -

made no Order for taking him. into Cuf~

.t‘?dY, as ufual in Cafes of breach of Pri-:
vilege: -However, . the Declaration’ and
Lenity of the Houfe to this Man had not .

that: effe¢t as mighit have been expeCted ;
for before the -then. following .Seffion,

not

of, - put out by Order of - the, Houfe. a

| (187) |
not only Execution was taken out upon
the faid Judgment, but Mr. Mead
brought Actions of like nature for Fobn
Paty, Fobn Qviat, John Paton Junior,

Henry Bafle-and  Daniel Horne, five a-

ther Inhabitants of Ailesbary, for being

deny’d their Votes at the Eleion of
Members to ferve in Parliament for the
faid Borough of Ailesbury. Of which
Complaint being made to the Houfe the
faid pexc Seffion, both Mr. Mesd and
his Clients were order’d to be taken -into
cuftody for the faid breach of Privilege,
and accordingly the Clients were taken
and lay’d by itall theSeffion; but the
Meflengers could not meet with Mr.
Mead.  The more particular Proceed-
ings of the Heufe againft thefe Men, .
may be feen in the printed Account th? -
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inter Asusy & Whirs,

- apud Weftmonaflerium de 'Ierminq
 San&li Hillarii, Anno Regni Do-
. miniWillielmi Tertii, “nunc Regis
. dAnglie, &re. decimo tertio, Rotu-
o 4‘603.7?‘ R R

ponit loco fuo Rober-

Bucks [+ MATTH EUS ASHBY

tum Greenway junis
~ofem Attorpatum fuum verfus Williel-

mum White, Richardum Talboys, Wil-
lielmum Bell, & Richardum Heydon,

- de placito tranfgrefionis fuper Cafum.

' fs. Willilmus White, * Richardus
- Talboys, Willielmus Bell, & Richardus
Heydon ponunt loco fuo Johannem

Burn-

e I

SRS
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Burnpham  Attornatum  fuum  verfus
Mattheum Afhby de placito prediGo,

f[s Memorandum qubd alias feilicet
~Termino fan&i Michaelis ultimo pre-
“terito coram Domino Rege apud Weft-

. monafterium venit Mattheus Afhby
per Robertum Greenway juniorem At-

tornatum fuum & protulit hicin Curia
-di€ti Domini Regis tunc ibidem quan-
dam Billam fuam verfus Willielmum
White, Richardum Talboys, Willicl-

mum Bell & Richardum Heydon, in

cuftodia. Marefchalli &c. de placiro
tranfgreflionis fuper Cafum, & funt
pleg. de profequendo filicet Johannes
‘Doe & Richardus Roe que
Billa fequitur in hzc verba ftilicet
Bucks fI. Mattheus Afhby queritur de
‘Willielmo White, Richardo Talboys,
Willielmo Bell & Richardo Heydon, in

celimo fexto die Decembris Anno Reg-

ni Domini Willielmi Tertii nunc Regis

Anglie &c. duodecimo & Curia Cagn-

cellarie. ipfius Domini Regis nunc apud

Weftmonafterium in Comitatu Middle-

Domini

A

quidem -

- cuftedia  Marefchalli Marefchalfiz Do-
mini Regis coram ipfo Rege de exiften~
tibus pro eo videlicet Qudd cum vi~ -

,. &xi'g ‘emanavit quoddam - breve ipfius .-

o . . e ey N
b LA e Ve e R T
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“Domini Regis nunc tunc Vicecomiti
Comitatus Bucks predicti direGum - re-
citando quod di€tus Dominus Rex de
“advifameoto & ‘affenfu Concilii-{ui: pro
quibufdam arduis & urgentibus negotiis

“eundem Dominum Regem flatum &

‘Defenfionem Regni fui Anglie & Ec-
“clefie ‘Anglicane concernentibus - quod-
‘dam Parliamentum {uum apud Civita-
“tem fuam Weftmonafterii fexto dié Fe-
“Bruarii tunc proxitmo- futuro teneriordi-
‘paverit & ibidem cum Prelatis Magna-
tibus & Proceribus dicti Regoi {ui col-

- “loquium habere & traGtatum+ Idem Do-
-mmus Rex nunc eidem tunc Vicecomi-

“¢ti* Comitatus Bucks: per- di€tum breve
‘preceptum. firmiter  injungens - quod
fatta Proclamatione in proximo Comita-
tu {uo poft réceptionem ejufdem brevis

tenenda de die & loco predi&tis duos Mi-

lites gladiis cin&is ‘magis idoneos & dif-
cretos Comirtatus predi&ti & qualibet
Civitate Comitatus illius duos- Cives
& de quolibet Burgo duos Burgenfes de
difcretioribus & magis fufficientibus li-

- bere & indifferenter per illos qui hujuf*
modi Proclamationibus interforent juxta

formam Statuti inde editi & provifi eligi

& nomina eorundem Militum Civium &

“Burgenfium fic eligendorum in quibuf-
U dam
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dam Indenturis inter ipfum tunc Vice-
comitem & illos qui hujufmodi ele@ioni-

- bus' interforent ' inde  conficiendis licet

hujulmodi eligendi prefentes forent, vel
abfentes inferi eofque ad dios diem &

locum venire faceret; ita qudd iidem
Milites plenam & fuflicientem potefta-

tem pro fe & Communitate Comi-
tatus illius ac di@i Cives & Burgen-
fes pro fe & Communitatibus Civira-
tum & Burgorum prédi€torum divilim

~ab ‘ipfis haberent ad faciendum & con-
fentiendum hiis' que- tunc ibidem de
~communi Conlilio'di&i Regni ipfius Do-
mini Regis nunc (favente' Domino)

~ contigerent ordinari fuper negotiis ‘an«

~ tedi€tis ‘ita quod pro- defeGu poteftatis
- hujpfmodi feu propter improvidam elec-
tionem’ Militum - Civium aut Burgen-
fium” predi®orum’ dia negotia infe&
~non rémanerent quovifmodo & Elec-
~tionem illam in pleno Comitatu ipfius
~tunc Vicecomitis fa&am' diftin&te & a-

- pereefub figillo fuo & figillis eorum qui
“Ble&ionibus illis interforent eidem Do-
" mino'Regi nunc in Cancellariam fuam

" ad di€tos-diem & locum certificaret in-
dilar¢ ‘remittens eidem’ Domino .Regi
“alteram partem Indenturarom predia-

- fum -eidem brevi confutarum una cum

- brevi

A R B PR i ki
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__hr;:vi illo quod quidem hreve ‘poftea

&ante prediCtum fextum diem Februa-

rii in brevi predi€to mentionatum fci-
licet vicefimo nono die Decembris an-
no dupdecimo fupradi€to apud Burgum
“de Aylesbury in di€o Comitatu Bucks
~cuidam Roberto Weeden Armigero

~adtunc Vicecomiti ejufdem Comitatus -

Bucks deliberatum fuit in forma Juris
- exequendum  Virtute cujus  quidem
‘brevis predictus Robertus Weeden Vice-
comes Comitatus Bucks predi@i ut

- prefertur tunc & ibidem exiftens poftea

& ante_prediftum fextum diem Febry-
arii fcilicet triceimo die Decembris
Aano duodecimo fipradio apud. Bur-
| %;mdc Aylesbury prediGtum in dito

Comitatu Bucks fecit quoddam pre-

ceptum fuum in feriptis fub figillo ip-

. fius Roberti Weeden Officii fui Viceco--

- mitis Comitatus Bucks predici Cop-
_ftabulario Burgi de Aylesbury prediéti
-dire@tum recitantein diem & locum Par-

hamenti. prediti tenendi proinde eos
~requirens & eis in mandato dans qubd
fafta Proclamatione infra Burgum pre-
~diftum de die & loco in eodem precep-
to recitatis caufarent libere & indiffe-
renter eligi duos Burgenfes Burgi 1llius
~dedifcretioribus & magis fufficientibus

- e e
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per ipfos qui hujufmodi Proclamationi-
bus interforent juxta formam Statuti in
talibus cafibus editam & provifam & no-
mina di¢torum Burgenfium fic eleCtorum
licee prefentes forent vel abfeates inferi
in_quibufdam Tndenturis inter diGum
Vicecomitem & illos qui haberent inre-
reffe id hujufmedi Elettionibus & quod
cos venire faceret ad diem & locum in
codem precepto recitatos ita quod diét] -
Burgenfes haberent plenam & fufficien-

tem poteftatem pro fe & Communitate

- Burgi predi@iad faciendum & ‘confenti-
- endum hiis que tunc ibidem de communi

confilio di€ti Regni (favente Domino)
contingerent ordinari fuper negotiis an»
tediCis ita quod pro defeftu huju{modi
poteftatis aut propter improvidam elec-
tionem Burgenfium prediCorum di&a
negotia infefta non remanerent & quod
eleCtionem indilate eidem tunc Vicecor
miti: certificarent mitrentes eidem Vice-
comitialteram partem indenturarum pres .

‘diftarum di@o precepro annexarim ut

idem Vicecomes eandem certificaret dic-
to Domino Regi in Cancellaria fua ad

| diem & locum predictos quod quidem

preceptum poftea & ante predi@um fex-

tum diem Febraarii fcilicet eodem tri-
- ¢¢fimo die Decembris anno fupradicto

0 apud
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apud Burgum de Ailesbury predictum in
dicto'Comitatu Bucks eifdem Willielmo
White Richardo Talboys Willielmo Bell

& Richardo Heydon adtunc & ufque ad

& polt retornatum ejufdem brevis Con-
ftabulariis Burgi de Ailesbury predi@i
exiftentibus in forma Juris exequendum

deliberatum fuit quibys quidem Williel-

mo White Richardo Talboys Willielmo

Bell & Richardo Heydon ratione Officii -

{ui predicti Copftabulariorum Burgi pre-
‘dicti executio precepti illius de jure ad-
tunc & ibidem pertinuit virtute cujus
quidem precepti ac vigore brevis pre-
‘dicti Burgenles Burgi predicti exiftentes
1n ea parte debite premoniti poftea &
ante predictum fextum diem Februarii
fcilicet fexto die Januarii anno duodeci-

~'mo f{upradictoapud Burgum de Ailesbury

predicti coram eifdem Willielmo White
Richardo Talboys Willielmo Bell & Ri-
chardo . Heydon Conftabulariis Burgi

predicti affemblati fuerunt ad duos Bur-
~genfes pro Burgo illoeligendos fecundum-

exigentiam brevis & precepti predicto:
sum ac durante aflemblatione illa.ad in-

tentionem jllam & antequam hujufmodi -
duo Burgenfes virtute brevis & precepti

predictorum electi fueruns filicet die &

- anno ultimis fupradictis apud Burgum

- de

+

i
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de Ailesbury predicturi1 in comitatu pre-
dicro idemMattheus A(hbyadtunc & ibi-
dem exiftens Burgens & Inhabitans Burgi
predicti & Eleemofinas ibidem aut alibj
adtunc aut antea non recipiens fed debite
qualificatus & intitulatus exiftens ad {uf-
frag{ium fuum ad eligendum duos Bur-
genles pro Burgo predicto fecundum ex-
igentiam brevis & precepti predictorum
dandum coram eifdem Willielmo White
Richardo Talboys Willielmo Bell &
Richardo Heydon quatuor Conftabula-
ris Burgi illius quibus tunc & ibidem de-
bite pertinuit ad fuffragium ipfius Mat-
thei Afhby de & in premiflis capiendum
&allocandum parata fuit & obtulit fuf-
fragium fuum dare pro eligendo Tho--
mam Lee Baronettum & Simonem
Mayne Armigerum duos Burgenfes pro
Parliamento illo virtute & fecundum €X-=
igentiam brevis & precepti predictorum
ac Suffragium ipfius Macthei Alhby ad-
tunc & ibidem de jure debuit admicti Et
predicti Willielmus White Richardus
Talboys Willielmus Bell & Richardus
Heydon fic Conftabularii Burgi predicti
tunc & ibidem exiftentes adrunc & ibi--

dem requifiti fuerunt per ipfum Mat-

theum Afhby ad fuffragium ipfius Mat-
thei Afhby predictum in premiffis recipi-
o 02 endum
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endum & allocandum iidem tamen Wil-
lielmus-White Richardus Talboys Wil-
lielmu: Bell & Richardus Heydon adeunc
& ibidem utr prefertur Conftabularii
Burgi predi@i exiltentes premifforum
non ignari fed machinantes & fraudulen-
ter & malitiofe intendentes eundem Mat-
theum Afhby in hac parte damnificare &
de privilegio {uo de & in premiflis pre-
diltis impedire & totaliter fruftrare e-

undem Mattheum Afhby fuffragium fu-

um in ea parte dare adtunc & ibidem
obftruxerunt & adtunc & ibidem penitus
recufaverunt ad eundem Mattheum Afh-

by {uffragium {fuum eligendos duos Bur-

genfes pro Burgo illo ad Parliamentum

predium dare permittendum ac {uffra-
giumy iplus Matthei pro elettione illa
non receperunt neque allocaverunt ac
duo Burgenles de Burgo illo pro Parlja~
~mento predito Mattheo Afhby fic ut |
prefertur. exclufo finealiquo {uffragioip- |
fius Matthei Afhby adtunc & ibidem |
virtute brevis & precepti predicti electi |
1ery enerv: “predicti privilegii
ipfius Matthei Alhby de & ig premifis
predictis.  Unde idem Mattheus Afhby
dicit quod ipfe deterioratus eft & dam-
num habet ad valentiam ducentarum Li-

fuerunt in enervation.

brarum & inde producit Sectam &e.
arum 8 lnde produclt Secram &z,

v g
e
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Richardus Talboys Willielmus Bell &
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mino Rege apud Weftmonafterium ve-
niunt tam predicti Mattheus Alhby per
Attornatum fuum preditum quam pre-
dicti Willielmus White Richardus Tal-
boys Willielmus Bell & Richardus Hey-
don per Johannem Burnham Attornatum
fuum Et iidem Willielmus White Ri-
chardus Talboys Willielmus Bell & Ri-

juriam quando &c. Er dicunt qubd ipii
non fuac inde culpabiles & de hoc po-
nunt fe fuper Patriam & predi@us Mat-

theus Afhby fimiliter &c. Ideo ven’
apud Weftmonafterium die Jovis proxi-
tionem &c. quia tam &c. idem dies
datus eft partibus predictis ibidem &c.
ter partes predictas de placico predicts

per Juratam Patrie inde inter eos in
03 . - refpelty

Et modo ad hunc diem fcilicet diem
5 Veneris proxim. poft Octabas fancti
| Hillarii 1fto eodem Termino ufque
i quem diem predicti Willielmus Whire
Richardus Heydon habuerunt licentiam
ad Billam predictam interloquendi &
tunc ad refpondendum &c. coram Do-

chardus Heydon defendunt vim & in-

inde Juratores coram Domino Rege

me poft octabas Purifications beate Ma-
rie Virginis & qui nec &c. ad recogni-

~ Poftea continuato inde  proceflu ia-
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refpeGtu coram Domino Rege apud
Wefim. ulq; diem Mercurij proximo
poft Quindenam Pafche extunc proxi-
mam fequentem nifi Jufticiarii Domini
‘Regis ad Affiffas in Comiratu prediGto
capiendas affignatos prius die Lune
nono die Martii apud Aylesbury in Co-
miratu predi€to per formam Statuci, &c,

venerint pro defe€u Juratorum &c. an-

te quern diem di€tus Domious Williel-
mus Tertius nuper Rex Anglie &c.

diem {uum claufit extremum ac eti- |

am ante eundem diem loquela predi&ta

‘adjournara fuit Per.br.éve‘Domine- Anne

nunc Regine Anglie &c. de communi

adjournamento  coram eadem Domina

Regina apud Weftmonafterium ufg; 2
die Pafche in tres feptimanas ad quas

quidem tres feptimanas Pafche coram .

eadem Domina Regina apud Weftmo-
nafterium venit predi€tus Mattheus Afh-
by per Attornatum fuum predi@tum ‘&
prefati Julticiarii coram quibus &c.
miferunt hic Recordum fuum coram eis
hic in hec verba, fcilicer, Poftea die &

Joco infra contentis ‘coram Edwardo [

Ward Milice Capitali Barone Scaccarij
- Domine Aone nuoc Regine Anglie &,
& nuper, Capicali Baroné Scaccatii Do-
mini Willielmi Tertij nuper Regis' An-

- (199) |
glic & Thoma Knight ‘Armigero hac
vice aflociato eidem Edwardo Ward, &
Thoma Bury Milite uno Barone Scaccarii
dite Domine Regine nunc & nuper
uno Barone Scaccarii di€ti nuper Regis
Jufticiariis ipfius Domine Régine ad
Affilas in Comitatu Bucks capiendas |
affignatis per formam Statuti &c. pre-
fente prefato Thoma Bury non cx-
peftato virtute brevis de fi non omnes
&c. veperunt tam infra nominatus Mat-
theus Afhby quam infra {cripti Williel-
mus White Richardus Talboys Williel-
mus Bell & Richardus Heydon per At-
tornatos fuos infra contentos & Juratores
Jure’ unde infra fit mentio exacti fimi-
liter venerunt qui ad veritatem de infra
contentis dicent’ ele&i triati & jurati
dicunt fuper Sacramentum fuum quod
prediti Willielmus White Richardus
Talboys Willielmus Bell & Richardus
Heydon funt culpabiles de premiflis in

narratione -infrafcriptis intertus eis im=

pofitis medo” & forma prout predictus |
Matcheus interius verfus eos queritur

‘Etaffidunt dampna ipfius Matthei occa-

fione infra contenta ultra Mifas & cufta-

~ gia fua per ipfum circa Setam fuam in
‘hac parte appofita ad quinque libras
& pro Mifis & Cuftagiis illis ad quadra-

04 ~ ginta
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ginta folidos fed quia curia di€te Domi-
ne Regine nunc hic de Judicio fio de &
fuper premiflis reddendo nondum advi-
fatur dies inde datus eft prefato Mat-
theo Afhby coram Domino Rege apud
Weltmonafterium ufg; diem veneris
prox’ poft craftinum San&e Trinitatis de
Judicio o inde audiendo eo qubd curia
dicte Domine Regine nunc hic inde
nondum &c. Ad quem diem coram Do-
mina Regina apud Weftmonafterium
venit predictus Mattheus A fhby per At-
tornatum fbum predictum fed quia curia
dite Domine Regine nuac_hicde Judi-
cio {uo de & fuper premiffis reddendo
nocdum advifawr dies inde datus eft
prefato Mattheo Afhby coram Domina
Regina apud Weftmonafterium ufq; di-
em veneris proximum poft tres f¢ ma-
nas Santti Michaelis de judicio fuo inde
audiendo eo quod curia” dite Domine
Regine nuac hic inde nondum
quem diem coram Domina Re 12 ap
Weltmonafterium venit preditus Mat-
theus |
ditum fed quia curia
Regi , { |
per premiflis ‘reddendo nondum adyi-
Aatur dies inde datus eft prefato Mattheo
Athby coram Domina Regina apud

difte Domine

oy
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ptima-
gina apud -
Afhby per Attornatum fuum pre-
ae nunc hic de Judicio fuo de & fu-

Weft, |
mona-
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monafterium ufq; diem Sabbati proxi~
mo poft O&tabas San@i Hillarii de Ju-
dicio {uo inde audiendo eo quod curia
di¢te domine Regine nunc hic inde non-
dum &c. Ad quem diem coram Domina
Regina aaRtlid Weftmonafterium venic -
predi&tus Mattheus Afhby per Attorna- -
tum {uum prediGum fed quia curia difte

- Domine Regine nunc_hic de Judicio
fuo de & fuper premiffis reddendo non.
dum advifatur dies inde datus eft pre-
fato Mattheo Afhby coram Domina Re-
gina apud Weftmonafterium ufg; diem
Mercurii proximum poft quindenam
Palche de Judicio fuo inde audiendo eo
quod curia di€te Domine Regine nunc
hic inde nondum &c. ~Ad.quem diem
coram. Domina Regina apud Weftmo-
nafterjum venit predictus Mattheus Afh-
by per Attornatum fuum predictum fed
quia curia di€te Domine Regine nunc
hic de judicio fuo de & fuper premiffis
reddendum - nondum advifatur dies inde .
datus eft prefato Mattheo Afhby coram
Domina Regina apud Weftmonafterium
ufq; diem veneris proximum poft crafti.
num Santte Trinitatis de judicio fuo
inde audiendo eo qudd curia dicte Do.- -
mine Regine nunc hic inde nondum &c.
Ad -quem diem coram Domina Regin;

o apu
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" apud Weftmonafferium venit predi€tus

Mattheus ‘Afhby per Attornatum fuum
predi€tum fed quia curia difte Domine
Regine nunc hic de judicio {fuo de &
fuper premiflis reddendo nondum ad-
vifatur dies inde datus eft prefato Mat-~
theo Afhby coram Domina Regina apud
Weftmonafterium ulq; diem Sabbati
proxime poft tres feptimanas fané&ti Mi-
chaelis de judicio fuo inde audiendo eo
qudd curia di€te Domine Regine nunc
hic inde nondum &c. Ad quem diem
coram Domina Regina apud Weftmo-
nafterium venit predi¢tus Mattheus Afh-

by per Attornatum fuum prediétum fu-
per quo vifis & per curiam di¢te Domine

Regine nunc hic plenius intelle€tis om-
nibus & fingulis premiflis maturaq; deli-
beratione inde habita confideratum eft
qubd predi&tus Mattheus Afhby nil ca-

 piat per Billam fuam predi€tam fed pro

falfo  clamore fuo- fit inde in mifericor-

dia'&c. Boprediti Willielmus™ White
Richardus “Talboys  Willielmus. Bell

& zRu,harfms Hey don eant mde fine
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 NARDISTON,

Placita_coram  Domino Rege

. apud Weftmonaflerium de Termino

~ Sancte Trinitatis: Amno Regni Do
 mini Caroli Secunds ninc Regis i
- glie G Vieafimy " fexto,” Rotul

X mnn fa
B B -

A Emorandum. quod, a-

- lias feilicet Termino
oo o = o =% FPafche ultimo prete-
rito coram Domino ' Rege apud Weft-
monaff. venit Samuel Barnardifton Baro-
net. per Tho. Ditchfield Attornatum fu-

- um & protulit hic in curia di&ti Domini
-Regis tunc ibidem quandam Billam fu-

am verfus Willielmum -Soame Militem
nuper Vicecomitem. Comitatus Suffolcie
In cuftodia MarrefCalli &c. de placito
o 7 tranfe

-
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tranfgreflionis fuper cafum & funt pleg.
de prof. {cilicet - Johannes Doe & Ri-
chardus Roe. Que quidem Billa fequi-
tur in hec verba {I. Middl. Samuel Bar-.
nardifton Baronettus queritur de Williel-

'mo Soame ~ Milite nuper Vicecomite

Comiratus Suffolcie in cuftodia Mar.
Marrefcal. Domini' 'Regis coramn ipfo
Rege exiftentem pro eo videlicet quod
cum Dominus,Rex nunc oftavo die Fe-
bruarii Anno Regni, di&i Domini Regis
nunc vicefimo ‘quinto per breve fuum
gerend. dat. eifdem die & anno ema-
nans extra Cancellariam fuam -apud
Weftmonafterium predi&. in di¢o Com.
Middl. adtunc exiftedt. tuac Vice-

* eomit. Com. Suffolcie predi&t. direGum
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