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OBJECTIONS

Humbly offer’d

Againft pafling the Brr,
Intitled,

A Bill for the move Eafy and Speedy
Recovery of [mall Debts, mto a
LaW.' '

S| EFORE 1 enter info the
Reafons I propofe to lay
D )& down againft this Bill, ftiled;
\SESsRo M| £ Bill for the more e:zfy
cmd‘ Jpeedy Recaw;:y aof finall Debts, 1
beg lave to examine what muft be the
Conftruction of the Words, Eafy and
Speedy Recovery, in the Place where
they ftand, wiz. the Title of the Bill,

B Axnp




 Awp 1 muft likewife here beg Leave to

obferve, that not only Suits for Debt or
Damages, for Money, G()c?ds, '6’9"5". are to
be compriz’d under the Direttion of this
Law, but feveral other Actions, as Tro-
yer, Detinue, Account, Covenant, T fef-
afs, which does not concern the Title
of Land, Ad&ions upon the Cafe. for
Wrongs, and indeed all other Actions,
~ except thofe in the faid Bill excepted,
which are thofe of Trefpafs, where the
Title does come in queftion, Actions
of Slander; and Affault and Battery.

 Bur as Suits for the Recovery of
Debts (whether they confift in the Sup1
demanded, or Damages) are the Suits

for which the Bill feems to be for the

‘moft part calculated, I fhall here con-
fine myfelf to them only, as they arein-
deed moft confiderable, with refpect to
the Welfare of the Nation in general.

I suprosk it will be granted me, that
by the Words Eafy and Speedy Reco-

very, is meant fuch a Means of recor

vering fmall Debts to be made ufe of, as

fhall

(3]

fhall, from the Nature and Pradice of
them, procure the Suitor his Debt dye
to him, not only with lefs Expence and
Trouble, but alfo that the Suitor fhall
not be fo long delay’d in the Recovery
of his juft Debt thereby, as by the ordi-
nary Proceedings at Common Law.

Now if I fhall make appear beyond
all. Contradi@tion thefe two following
Propofitions to be true and undeniable,
ViZ. ¢ |

First, That the Method here pro-
pofed by this new Bill will be more ex-
penfive and troublefome to the. Suitor,
than the ordinary Method of Proceeding
in the common Law; | |

Seconpry, That the Method here
propofed by this Bill will bring greater
Delay to the Suitor in the Recovery of
his Debt, befides the Danger of never
getting his Deb at all ; |

- Tren I think it will not be material
to my prefent Purpofe, to animadvert
any further on this Bill, by fhewing the

. B2 many




[ 4]
many Contradi@ions and Abfurdities that
will thereby be naturally introduced, or
to mention all the Tnconveniences and
Difficulties that will unavoidably arife,
fhould this Bill pafs into a Law,

Bur were it true that the Means
here propofed are likely to be lefs ex-
penfive, (for that they are cither lefs
troublefome or more {peedy, I deny, and
will prove the contrary,) yet I fhall here
thew that this Bill, thsuld it pafs into 2
Law, that Law will be fo prejudicial,
as that no Nation whatfoever would ab-
rogate an old Law that had been handed
down to them by their Anceftors for a-
bove a thoufand Years, (though it may
have fome adjunck Mifchiefs attending

"~ it,) to introduce a new one that carries in

it, Froute patente, a Number of cer-

tain Inconveniences, befides the ill Con= | f

fequence that may arife from fuch Inno-
vations, which human Policy cannot fore~

fee,

Oxe Thing I will venture to fay, and
endeavour to prove, That this Bill, thould
it pafs into a Law, will be as effectual 3

f | Remedy

Ay
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Remedy for what it is intended to cure,
2s beheading is for the T ooth-Ach ; in-
Afimuch as it will cut off all Suits whatfo-
ever for thofe Sums which it is intended
to be applicable to; for no Man will
fue, when he knows that the Moment he
begins his Suit, he adds to his Debt, with
almoft a Certainty never to receive it,

Burt to my firft Propofition: That the
Means here propofed by this new Bill
will be more expenfive and troublefome
to the Suitor than the ordinary Proceed-
ings at Common Law, |

Awxp here it will be neceflary for me
to fhew what are the Expences the Suitor
is put to in the Recovery of his Deb#,
by the prefent Praétice of the Gommon
Law. o |

First, In Judgments byy A s d
Default, that is, where the
Plaintiff has fet forth the
Nature and Quantity of his
Demands; which being un-
anfwered, the Plaintiff takes
his Judgment by Default, |
the Cofts of which, without
any Thing extraordinary to. |
increafe them, are, I think, /
3 SrcoNpLY,
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SECO‘NDLY, where the Dc-"’ Los. 4,
fendant hath fome Defence
to make, by fhewing to the
Court that the Plaintiff ne-
ver had any fuch Demands,
or that if he had, the fame
were anfwer'd and paid ; and

. this he does by Proof ona
"Trial, whereon, if it is found
that his Plea was to no pur- r14 1000
pofe, for that the {aid Plain- .
tiff hath fuch Demands upon
the Defendant unanfwered,
the Verdi& is againft hlm
and the Cofts are genera]ly
I think, unlefs, as I faid be.
fore, there is fomething ex-
traordinary to ingreafe them, |

I sHALL not here difhﬁguxfh between
the feveral Courts of Weftminfler, as to
their feveral Allowances for Cofts; for
that they vary fo little from each other
therein, that it will not be material to my
prefcnt Purpofe to do it,

HowgvEeR, fince the Occafion of bring-
ing in this Blll is for the moft part, as I
apprehend, levelled at Attorneys, upon
a Suppoﬁtlon of the great Profit they get,

I had

t71
1 had once thought it proper at the End
-~ of thefe Sheets to thew how little of all
this falls to the Attorneys Share ; but thas.

+ T might be thence efteemed a Perfon in-
 terefted in the prefent Queftion, whode-
- clare I hereby mean and defire nothing

by the Trouble I have taken, but to pre-
vent the Ruin of my Country; and L
hope, if I make out what I have above.
propofed to do, the Clamours for paﬁing
ths Blll will entirely ceafe '

BUT before I proceed to my firft ge-
neral Propofition, I muft beg Leave to

, ask the Meaning of thefe Words, I
'\ fball and may be lawful to and for the
' Fudges of Affize, and Niff Prins, Kc.
i 20 bear and determine in a fummary
' Way, by Englith Bill or Petition, viz.
. Whether this new Way of recovering

Debts is to be by Bill, or Petition, or
by neither, at the Difcretion of the Suitor?
if fo, I fhould think myf{elf obliged to

- take but very little Pains further to pre-

vent its pafling into a Law : Let it
but give that potential Qualification to
the Suitor of ufing it, or not ufing it at
his own Difcretion, and then let them

pafs




[ 8]
pafs it if they will, Lam fatisfy’d no Body
will make ufe of it twice, that has d Power
to let it alone.

HOWEVB.R,i think that Law which ||
abrogates another that has been praftifed '
for fo many hundred Years, in a necef |
fary Form, ought to prefcribe fome
other Method of Pradice in a precife |,
and very particular Manner ; but this §
Bill does not matk out how this Law |
fhall be made ufe of any further than in
the general, by Bill or Petition in Lag-

&fh, and not written on Parchment :

Yes, further, that there may be an Ap-
peal, and that it fhall be written in a
plain and ufual Charaéter, and not in |
Court-Hand 3 fo there feems to be a
pointed Refentment to Latin, Parch- |
ment, and Cowrt-Harnd ; and I wifh |
half the Quarrel is mot at that fame i

Court- Hand.

Tr this new-invented Way of fuing |
is to be by Petition; I muft beg Leave |
here to obferve what my Lord Cook |
fays, fpeaking of the Alterations that |

had been made to thc Common Law
by

L5]
by thofé Laws, entitled, Reipublice Lé-
ges, and others Smmm Regalia, which
were fo loofely knit together, fays he,
that not a Fragment did at that sze
remain. He tells you, ¢ That when
« Cardinal #olfey at laft, which muft
“ mean, after making ufe of thofe Laws,
“ perceived untrue Surmlfes and faint
“ Complaints, for the moft part, of fuch
¢« poor People as laded him with Peti-
« uons, he then waxed weary of hear-
¢ ing their Caufes, and ordained by the
«“ ng s Commiffion divets Under
“ Courts to hear Complamts by Bill of
¢ poor People: The one was kept in
% JWhitehall; the other before the Kings
« Almoner, Dr Stokefley, 4 Min that

[}

¢ had more Learmng than Diftretion to

“'be a Judge ; the third ‘was kept i
% the Lord Treafurer’s Chamber; ‘befide
% the' Star-Chamber ; and the fourthi at
“ the Rolls in théAftemb‘oﬁg “Thefe
“ Courts were generally haunted for a
« Time; but at laft the Pc0ple percelv
% that much Delay was ufed in thefe
¢ Courts, and few Matters ended; and
“ when they were ended, bound no
fe Man by the Law: Therr évety Man
G “ was
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was weary of them, ~and reforted to
“ the Common Law, but zraifent fa-
“ brilia fabri ; and yet it were to be
< wifh’d that they .had kept themfelves
« within their proper Flement, for per-
“ adventure with wife Men, fome of
¢« them have reaped the Reward of

% thofe that are not believed when they
« fay the Truth.”

4

~

.\

.
"~

THE Ufe that I make of this tha;
tion, is to fhew the Impra&icability. of
thefe Suits to be determin’d by Petition

for if Plamuff and Defendant, on a Pe-

tition, are by this Law to have a Liber-
ty of telling their own Stories in a fum-
mary Way, which it feems was meant
by the Bill; for that among the Fees in-
tended .to be eftablifhed at the End. of
the B111 there is an Item for infirudting

Counfe(l if any; which fignifies that it

miay be heard without Counfel ; then I
am,. fausﬁed that thofe Countrymen, who
are very fond of their own Manner of
telling their Cafe, and think no Body
can tell it for them better than them-
felves, added to this that thereby they
fave a Fce to Counfél, will never give
N Coun..

[ ]
Counfel any Qccafion to go the Circuits:
And indeed the Feazours of this Bill ap-

‘prehended, and perhaps intended that

to be-the Confequence for in another
Ttem upon Appeals is a Blank for a Fee
to Counfel, (if any appear ;) {o'that thev
were confcious, fhould this Bill pafs in-
to a Law, very few or no Gentlemen at
the Bar would think ‘it worth while to
attend the Circuits, and appear there to
expeé’c Buﬁnefs from thofe Appeals

AND ihould every Plamtlff and De-
fendant fet out and defend their Cafes in-
that prolix and impertinent Manner which
every Body knows will be fo, if they
are to be their own Advocates, the
Judges will have nothing elfe to do,
were the Time of " the Affizes to be en-
larged to a Fortnight at every Place,
but to hear the Stories, Pro and Cor, of
Debtor and Creditor, and the Quarrels
and Squabbles that will arife between
them. W hat a Charge and Confufion will
this bring upon the poor Gountry Peo-
ple? Some muft attend a Week, others
a Fortnight, before their Caufes can
come on by Petition ; and all the while,

C 2 per-
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perhaps, fome forty Miles from Home,
and at 4 Place which, by the Concourfe
of the Multitudes of People who will
be oblig’d hereby to attend their own
Suits, muft be very dear; their Bufinefs
of Farming, others of Shop-Keeping,
all the while neglected; fo that there
will be none but had rather lofe their
Debts, than be at the Trouble of fuing
in this troublefome and expenfive Man.
ner. But I can never firppofe that the
Honourable Houfe of Commons intend-
ed that this Suit thould be by Petition
and fome Reafon there is to think they
themfelves thought this Manner of Suit
would be a little inconfiftent with the
Eale of the Subje&, inafmuch as they
worded their Bill in the D1s1un£t1ve, VIZ.
by Bill or Petition, preferring the firft
of thefe to the latter ; therefore I thall,
as to the Method of . fuing, confine my
felf to the Suit by Bill, to thew that
the fame will be more expenfive and
~ troublefome, than by the ordinary Proc-
ceedmgs at Common Law,

- THis

. the Natare of the CGom-
* plainants Cafe ; and as it is|
. to be in Englih, and to
. fhew all that the Plaintiff
{ has to charge the Defendant
| with, becaufe he may know |
© every Particular of what to
. anfwer ; therefore I take it |
~ for granted it muft be long-
L er than common Declara-
| tions; and D11 fet it at fif=}
L teen Copy Sheets, and I|
| dare fay the Honourabley.
| Houfe cannot apprehend |
|l that eight Pence a Sheet is|
too much for the Attorney |

| for drawing this, Bill, who|

fhall fign it into the. Bargain, |
| and that will come to g

| fed on Paper, (for there
| fcems to be an Antipathy

i to Parchment,) and at four Loo 08 oC
L Pence a Sheet, which I hope |
L they will not think too
- much, it comes to J

L31]

‘THIS Bill muﬁ containy /. .r 4.

>00 10 06

THrs B111 muft be engfof-‘ ’

Axp
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Axp take one Place withy}
another, we’ll fay that the |

Attorney goes twenty Miles
to have this Bill endors’d,

and I am fure fome live|

thirty, others forty Miles
from the Clerk of the Peace;
and what he deferves for his

Time, Horfe-Hire, and Ex- {

pences, I’ll leave to any

one of impartial Judgment.)

He cannot pay lefs than)’

two Shillings for this Sum-

mons to the Clerk of the§

Peace, who confequently
muft keep Books of Entry
of fuch Summons, that
there may be no Fraud, and
a poor Defendant harrafs’d
to the Affizes upon a fichi-

tious Summons, J

YHi1

r 00 02 00

[92]

L 15)

' copied and ferv’d ; and fup-
| pofe for the Copy of this

. Pence for the Service, one

4

AR RGN T

s p e

- Tuis Summons muft bey '/

- Summons we charge eight §

i with another, {ix Shillings |

i and eight Pence; and fome | |
- muit go, perhaps, twenty $00 07 o4
 Miles to ferve it, others] o
" F% more, unlefs you’Il put the "
| Plaintiff to go twenty or
: thirty Miles to pick out an }
|i Atrorney, becaufe he lives |

‘ near the Defendant, that

‘| comes to 7

the Drawing and Engrofling

| Pl fer at two Shillings ;|
- the Perfon impower'd muft § o 03 00

s

have fomething for {wearing,
which ought not to be lefs
than a Juitice of the Peace’s
Clerk has, viz. one Shilling,

e

i A x Affidavit muft bey'
" made of the Service, which
as there muft be no Stamp, |

y

{o that is, |

J

Tug
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CTue Plaintiff, he mufty

bring his Witneffes, whether
the Defendant appears or
no, or whether the Defen-
dant contraverts the Debt or

no, inafmuch as the Caufe}:

is to be heard at the Aflizes
when the Procefs is return-

able; {o that the Expences |
for them is not to be here |
inferted; becaufe of the dif- |

ferent Diftances where they

live from the Town where }

the Affizes are held. J

AxD if the Defendanty

doth not appear, yet if the

Plaintiff comes there, and |

makes out his Cafe, and

proves his Demands; - he }

ought to have fome Judg-
ment or Decree for the fame ;

—

the Charges of which Judg-
ment or Decree, for the
Drawing, Engroffing, En-

rolling, and Decquetting, }

I'll leave to the Honourable
Houfe to appoint. J

Taew

ke e T

. compell’d to appear by fome

L1

TueN there muft be an Execution on
this Decree, which when executed, and
the Sheriff fatisfied, I dare fay will not be
done at lefs Expence than by the pre-
fent Practice. - : : C

Suprosing the Defendanty /2. 5. 4.
doth plead, and controvert | - |
the Plaintiff ’s Demands, the
Caufe muft be put down in
the Judge’s Paper, and the L oo 12 oo
proper Officer muft have| |
fomething for this ; at pre-
fent °tis twelve Shillings, ;
fo Pl here infert it, j

Tue Witnefles muft bey

Wiit or Mandate, under fome
Penalty ; for every Plaintiff’s:
Witnefles are not always,

nay, very feldom, Volun- ¢ ©° 05 ©o

teers; f{ometimes they are

the Defendant’s own Ser-
vants, fo I’ll fet that Sub-
pena or Mandate at  J

Tue Copy at,

00 oI ©0

D ) Tue
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Fue Seryice muft be ac-
cording to the Diftance of{
Miles, {o that here T mufig
leave a Blank, =~ :

b5 &

Ir the Plaintiff is inftru&-y
ed by Counfel, as he may
be, 1 hope the Honourable 01 01 a0
Houfe wont allow a Serjeant ‘ o
lefs than a Guinea, ~ J

Ty & Hall-Keeper, whoy
takes care to provide Can-
dles and eyery Thing ne-
ceffary for the Seat of Juf-
tice, muft have fomething,
but here they fhall have a|
Blank, i

-

ArTEr the Judge has heard the Caufé,
he is to make his Decree, which muft
be redug’d into Writing ; and the fime
ought to recjte the Subftance of the Com-
plainant’s Demands, what the Dgfgndgn;
pleaded, and what was given in Evyis
dence, which are the Foundatiop of the

Decree: And this cannot be lefs, fuppo- |

{ing that the Bill be fiftegn Folios, than
Hiftéen more, becaufe the Evidence given
on both Sides muft be {pecifically alled:

[ 19 ] |
ged in the Decree; or how fhall the
Judge of the Caufe on the Appeal be
able to determine whether the Judgment
was right; or no? Fot I apprehend that
the Appeal here means a Refort from
the Jndgment of the Judge who tried
the Cauft on the faid Bill; to the Judges
at the next Affizes on_the Pace of the
Proceedings, vig. the Bill, Anfwet, and

“Evidence given on both Sides ; and this

Appeal to fupply the Place of a Writ of
Error and f{pecial Verdiét, both which

admit the Faés to be as the Plaintiff

hath charged, and the Debt to ‘be fuf-
ficiently proved: But in the one Cale,
that the Proceedings are eroneous; in
the other, the Jury; who have found the
Fads proved, and being ignorant of the
Taws, leave it to the Judges to déter-
mine the' Matters of Law arifing from,

the Nature of the Evidence. But if

by this Appeal is meant that the Matter
in Controverfy, which hath beén tried
in this fummaty Way; fhall be heard
over again by another Judge, a Jury;
and Evidences upon Oath, _ef the fame
br other Hads, which perhaps the

Plaintiff and Defendant had fince the -

sussnd
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hri‘t Trial dlfcover’d then it is, in otheét
“Words, no more than a leerty to ¢i-
ther Paity, after one Trial in a fummary
Wiy, and after they have both carried
their Witneffes before a Judge at one
Affizes, to come again at the next, and
have the Caufe tried as at Common Law
by a Jury. 'This furely can never be ;
for if it is to be fo, it will be againft
a fix’d Rule and Principle of Reafon,
(I wont fay of Law, fince that’s at pre-
fent in Difgrace,) that a Man fhall prove
his Demands twice in 4 Coutt of Juft
tice, when he has fiirly and legally been
heard before. Befides that great Incon-
venience, what Perjuries will hence en-

fue? Have not we feen in a Trial by a

Jury where Witnefles have lain perdue
to obferve wherein thofe that went be-
fore were defedtive, and though they
knew no more of the Matter than the
former, have clinch’d the whole Poin¢
of the Cafe with as grofs a Perjury as
poflible; and this from a Moment’s Ob-
fervation?  What will they do now,
when they have fix Months Time to con-
fider and be inform’d what is neceflary
to be fworri at the next Affizes on the
Appeal ? So that therefore I take it for

granted,

[ 4]
granted, that this Appeal muft certainly
Ie from the Judgment of the Judge who
tried the Caufe by Bill, upon the Re-
cord of the Proceedings. And that {eems
to be the Meaning of the Authors of
this Bill, where they fay, that if either

. Party thinks himfelf aggriev’d by the

Decree, Judgment, or Order of the faid
Judges, &¢. to appeal forthwith to the
next Judges of Affize; fo that the Inju-
1y {uppos’d to arife from the firft Decree,
is from the Judgment of the Judge, and
not from any Hardfhip the Parties have
received from the Want of, or the con-
tending Party’s having contradiétory Evi-
dence. And this Decree muft, as I be-
fore obferv’d, take in all the Evidence
on both Sides, and contain that and the
decretal Part of the Decree.

Ta1s muft be drawn up,\ los do
and fuppofing it to contain
thirty Folios, I dare fay the |
Honourable Houfe wont al- Lo1 oo oo
low lefs for it, than eight!
Pence per S/Jeez‘, ~ which
comes o

THis
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Tuis Decree muft be) 4 s 4
:ﬁgned by theJudge; and he|
pught to have a Copy by |
him, to fee that his Judg-
ment is not called in quef
tioh : Upon a Record vary- |

ing from his Judgnient, and
fupp ofing his Clérk is to co-
py ity T Hope he will not be |
allowed lefs thati four Pence |
per Sheet, which. comes to
ten Shdhngs - J

Tuts Deciee muit be en-)
1olled for, 1 think; it is paft
of thls Blll That . tbz.r Conrt
fball be a Court of Record,
and for the Enirollmient we’li
fet it at, | J

¢ 00

will have a Copy of this(
Decree, which we’ll likewifef

fet at, 5

THEN there’s the Execution of this
Decree, the Sheriff’s Poundage, which
varies according to the Debt.

So

La3 ]
So here ends the firft Trial; and as ei-

| ther Party has Liberty to appeal witheout
| thewing any Reafon for it, there will fearee
1 any Body be determined by the Juc}gment
| of the firft Decree ; efpccnally the Defen-
$00 10 06 | dant,either forﬂclay, or not being fatisfy’d
i with the Determination of the - Judge,
| will generally appeal ;
on that Appeal will be added to th@
former Expence | ‘

{6 the Trial up-

Anp when the’ Blanks that T ha‘ﬁe

here left for that l’urpefe, are filled
up, and added to thofs the Honourable
16 06 ||
- | Bill, which befides a great many incident
I Ghargcs that are yet unthought of, and
| will -be found abfolutely neceﬁary when

| | this Law comes to be reduced into Pracs
Eicu Party to be fure) ) ¢
06 1o o@

Houfe of Commons have left in their

. tice, as there will be many more Re-
| quifites neceflary between the Complaint
| and Recovery of the Debe, than ave mens

tioned in this Bill, I am farisfy’d that
the Expences will, and I leave it ta any

 Man of Reafon to Judge whether they

will not be far greatel by this. new-in-
yented Method of proceeding, than by
the onﬁimxy Proceeding at ‘Common
Law. AN
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Axp having gohe {o far as I intended |

to maintain my firft Propofition, as to

the Eafy Way of Recovering Debts with |

refped to the Expence, I beg Leave to
make this Obfervation upon the End and
Purpofe of the Bill; which Bill, though
I dare fay it is intended for the Benefit
and Advantage of the Society whao are

to be governed by it when made a Law, §

yet I hope to make it appear, That were
it poffible it could produce its Effect,
by making the Expence of a Suic to be
very inconfiderable, yet even that would
introduce a total Deftru&ion of the Ce-
ment_ of our national Commerce within
_ourfelves ; and if fo, that Regard alone
is fuﬁic1cnt to prevent this Bill’s paﬂing

into a Law.

A Drsr arifes from the Tranfmuta-
tion of one Man’s Property into the
Hands, Poffeflion, and Ownerfhip of an-
other, or by fome Labour, or Benefit done
for another, without any immediate Sa-
tisfaétion.

Awp

[
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Axp he to whom that Property i
thus repofited on Credit, whether by
Contract exprefs or imply’d, -and he for
whem any Bufinefs or Labour is per-
formed, being; on a Confidence that he
will render Satisfadtion for the fame, is
a Debtor; which Satisfadion if he re-
fufes to make he ought to bc compel=
lable by fome pOﬁthC Law.

AND if that poﬁtlve Law creates an
Expence to that Perfon who is the Debtor;
who, inafmuch as a Man’s not ;perform-
mg his:‘Contradt; orot paying 'his ‘Debts,
is an Oﬁ'ence, vI call an Qﬁ'cﬁder, ‘that
Expence is then become a Punifhment
where it ought:to be inflifted; andthere’s
no In_]uﬁLce arifes from the Nature of
thxs Evpcnce to tf:he Oﬁ‘ende:t. o

IE ‘ﬁhts Expence be ffemewha‘t eonfide-
rable, ‘as 1t ‘redlly i is; “then’it s -a*Means
to excite the Debtor; when he'is-tegally
demanded to pay his Debt, -to aake all
the Speed he:can o to-do, to preventthe
Expence’ ’Wthh will ‘naturally -asife’ if
hf: nfxﬂes any longer; -and thatthis'lis
s E the
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the Cafe, there is demonftrative Teftimony
to any one that will give himfelf the
Trouble to make an Inquiry. '

For the Purpofe; in the Court of Com-
inon-Pleas,\alt Eafler Term was T welve-
month, there were fued out into Norfolk,
which is a pretty litigious County, 210
Writs, and of all thofe no more than 1o ever

came to Judgment ; and of 535, which
were fued out the T7inity Term follow-

ing, but 27 ever came to Tral, and

but 8¢9 Judgments by Default.

In Oxﬂrd]b‘z’re‘, laft Eaﬁer Term was

T'welvemonth, 141 Writs were fued out;

and but 11 Judgments by Default of that

Term ; and of the T'erm following, which
is an iffuable Term, 282 Writs were fued
out, but 38 Judgments ,ﬁg.ned by Default,
and but 12 Caufes tried at the Affizes,
Thefe Things being undeniably true, it
plainly appears,that for the Generality, as
foon as ever the Debtor is ferved with
Procefs, inafmuch as he is apprehenfive

that if he does not very foon fatisfy the
Plaintiff’s Demands, he will be run to

E.xpence ; to prevent which, he perhaps

‘immediately flies to Frugality, or to a

more
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more obfervant Scrutiny into his Affairs,
and thereby raifes Money, pays his
Debts, and no other Injury enfues, and
this Man made honeft fiom the Fear of
Expence only. |

_ Now let us confider whether this
Expence which the Offender who breaks
his Contraét is put to, ought to be made
inconfiderable, and what will be the
Confequence. =

W will fuppofe that the Time ap-
pointed for Payment of Money for Goods
which a Man hath bought, was the third -
Day of Augu/?, being a Week or a Fort-
night, perhaps, after a Summer Affizes
in that County; inftead of paying for
which Goods, this Man refafes or thuilies,
pretending he has it not then to pay ;
nay, we'll go further, and f{pppofe. that
the Creditor is fo ‘good as to give him
till the firft Day of September;at which
Time the Debtor not paying: his Debt,
the Creditor files a-Civil Bill, the Debror
is warned by Summons to appear at the
next Affizes, which will be the following
March, fix Months after the Man has
Ea “been
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been ferved with a Summons ; if the
Expence that the Debtor wilk be putto
be very fmall, will not that encouﬁage
this Debtor to keep the Meney in his
Hands till another Aflizes? Which he
may do by lodging his Appeal, and there-
by the Creditor is kept out of his Mo-
ney ten Months in the whole ; at which
Time the Creditor, rather than to have
the Trouble of gomg to the Aﬂizes, will
choofe to lofe his Debt, and thereby
fave Money in his Pocket. So that here
is a Way carved out for a Country Tra-
der to enrich himfelf by Fraud and Ra-
pine; for ’tis but dealmg with a Number
of wholefale Traders 'in Lowdon for
Goods under the Value of ten Pounds,
and he is fure they will all be content
to lofe their Money for their Goods, ra«
ther than give him any. Trouble ; fince,
if they do, the Debtor need but move
ten or twelve Miles off into ‘another
Gounty, and then he will be as fafe éé
if he went into Fazee Or‘Hols,,lmzd, |

I am fenfible, that the Multitude of

(" rievances which have lain under thn
&E.go_vﬁdercﬁ;z‘@n of the prefent Parliament

L29]

td redrefs, was the ‘Reafon thdt all. tl?ré

Confequences of ¢hisBill have flippd their

Obfervation ; for there’s mo Man, let him
| be never fo much tainted with - Party

or Faion, but muft confefs, thav the

‘Welfare of this Kingdom has been their
chiefeft and: conf’cant Care : But . 1f the:e

be any Perfon on whom the Reports of
Senfe make no Impreffion, and is there-

by induced to think otherWLfe, let him
turn. his Eyes on the many Wholeibmvc
Laws that they have larely madc, and
their fedulous Infpeéhon into the Ga,o}s

and Dungeons, and their great . Zeal aad
Buecefs in Juﬁly pumfhmg the Inftru-

ments of Cruelty and T yranny.

8o careful have they been of the
Weal and Benefit of the Kingdom, that
they have already made a Law, to pre~
vent frivolous and vexatious Suits ; and
no Man alive can think they would con-

fiderately and advifedly make another

Law, which will create them. .~

Tury did not perhaps apprehend, that
Perfons of litigious Spirits have been
dct{,mrdtmm bringing lictle paltry Ac-
| ‘tions,
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tions for involuntary Trefpafles and tri-
fling Affaults, by the very Expence that
‘would.attend them ; but now every pe-
tulent Peafant will lade the Judges with
‘Civil Bills, and put his honeft Neighbour
to the Expence and Trouble of a Suit,
which will coft the Suitor httle or no-
'*thlng to profecute

Now having, I think, fuﬁicu:ntly made
it appear, that the Expences attending
a Suit by this new Method propos’d; to
be far greater than by the ordinary Pro-

ceedings at Common Law, ‘T fhall pro-

ceed to my next general Propoﬁtlon,

~ Tuart the Proceedings by this new
Method will inevitably admit of more
Delay to the Suitor, than the Pradtice of
the Common Law would by any Means
admlt of |

But before I do this, it will be ne-
ceffary for me here to thew what Delay

the Common Law admlts of to the Sul—
tor° S
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AND here it is to be Conﬁdered that
there was a great deal more Pretence to’
redrefs the Grievances pretended to be.
redreifed by this Bill a while ago, than
there is now.

For’ the Judges, both of the C'ommm
Pleas as well as ng s Bench, have.
lately (} et before ever this Bill was {o
much as thought of) made a great Alte-
ration towards leﬁ"enmg the Expences,
as well as preventmg the Delay that be-
fore ufed to occur by the Nature of the
Praé’cxce, ‘and the Means made ufe of by
an Attomey, who, at the Defire of his
Chent would fave him from being pul-
led i in Pxeces, ds an. Ezecutwn might do,
while he knew any Part of the Praftice
could prevent it. And for the Honour

“of both the Courts, and efpecially of the

Lords Chief Juftices of each Coutt, who,
I am mform’d were the Inﬁruments to.
effe it, T beg leave to mennon a few,
Inﬁances._ -

BY the L’lw, as it ﬁ:ood befme when, :
ahe DeFeilrlant was 1*:ed he had a Right
frft
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ﬁlﬁ to crave Oyer (which is to have a
Copy) of the .rxgma’l to the Writ of
Cpias on which he was taken ; ; and the
Plaintiff was oblig’d to give it “him be-
fore he could compel him to plead; and
when he had fo glven it him, the Defen-
dant would plead, viz. in Abatement

fome ditatory Plea, by which the Plain-
tiff was genelally turned over till the
Aext Term,  And another Inconvenience
arofe from the giving this Oyer, viz. as
if ‘between the laft Day of Trinity Term;
and the firft Day of Michaelmas Term,

a Perfon had a ‘Caufe of Adion agam{’c
another, and fued him by fpecml Wit

foasto eompel him of Michaelmas Term
to appear and plead, that the Plamtxff
might have ]udgment that Term ; .the
Defendant by cravmg Oyer of the Ori-
omal, and fetting it forth; which was
obliged in that Cafe to be dated in T7inity
Term, would make ‘it appear to the
Courts the Date of it was before  the
Caufe of Ad&ion, and then the Pldmtlff
was put to the Expence of a new Writ:

And if the Plaintiff fued by.a common -

Cafm.r or Latitar, then the Defendantz
E‘fm an’ Imvar‘amc to the next Term
’ aftet
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after the Writ was returnable, Which
created as much Delay to the Plaintiffj

as this new Method preferib’d by the

Bill would introduce;

But now to the great Honour and
Praife of both the Courts; be it here in-
ferted and imprinted in the Minds of all
Tovers of Juftice, that to prevent Ex-
pence as well as Delay;

THE chief . Ju{hce of the Court of
Common Pleas does all he can to difcoun-
tenance Pleas in Abatement, which don’t
go at all to the Merits of the Caufe, and
will not compel the Plaintiff to give Oyer
to the Defendant of his Original, unlefs -
in fome fpecial Cafes; upon Application
to the Court upon Oath of the Reafon
of requiring it; which Reafon, if’ it is
fuch as plainly fhews the Plaintiff ought

to be put to a new Writ, they will then,
as they ought, of Rtght to grant it.

AND to prevent Delay, which Impar—
lances before admitted, the Court of Corz-
smon Pleas hath lately made a common

Wit to have the fame Efficacy asa {pes
B cial
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cial Writ, by compelling the Defendant
to appear and plead of  the {fame Term,
as if it had been fpecial; fo that now
few or none commence any Suit by {pe-
cial Writ, which cofts a great deal more,
than a common one with equal Advan-
tage. 'The chief Juftice of the Court
of King’s Bench hath alfo made a La-
¢itar, which to the Suitor cofts but ten
Shillings, to have the fame Force in that
Refpe& (viz. of compelling the De-
fendant to appear and plead of the fame
Term) ‘as a fpecial one, that cofts fout
Times as much to thé Suitor ; fo that
now it is very difficult to delay the
Plaintiff at all, but he has TTial, Judg-
ment, or Executlon, of the fame Term
that the Writ is returnable.

Bur that it maybe obje&ed, That
it is fill in the Defendant’s Power to

| ‘delay the Plaintif by a Writ of
Error. True it is, that a Writ of Er-

for may be brought ; but when youw

confider how few Writs of FError are

brought, ’tis hardly worth guarding a-

gainft the Objefion: But if a Writ of

Error is brought, and ’tis after a Verdiét,
there

[3551

there muft be Bail, who are liable to pay
the Money ; and the like if Judgment
in Debt on a Bond for Payment of Mo-
ney, &c. and other Adtions of Debt
mention’d in the A& of Parliament,
which provides for Bail on Writs of Ex-
ror; fo that the Plaintiff is no Ways in-
jured by the Delay, And perhaps it
would be for the Benefit of Suitors, if
the Defendant was compelled to find Bail
on a Writ of Error in every GCafe, and
then there would be no Pretence to fay,
the Plaintiff by the Proceedings at Com-
mon Law is :['ubje& to any Dclay

NoW let us examine this {peedy Way
of recovering {mall Debts, prcfcnb’d by
this Bill.

Tug Plaintiff applies to an Attorney
five Months before the enfuing Affizes
to prefer his Bill for the Recovery of a

{mall Debt ; the fame is filed, and there-

on a Summons iffues for the Defendant
to appear at the next Affizes, to anfwer
the Matters complained of in this Bill;

for ’tis not to be fuppofed that the Cu-
d1t01 15 to i’tay five Months before he
| B ) {ues
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fiues the Debtor. After five Months {pent,
the Plaintiff brings hisWitnefles to prove
his Debt or Demands. The Defendant
controverts thefé Demands, produces his
Witnefles ; both Sides are heard: The
Judge of the Affize decrees for the Plain-
tiff. The Defendant, to procraftinate the
Plaintiff's having any Execution on fuch
Decree, has no more to do than to enter

into a Recognizance to ftand the Deter~

mination of another Decree upon the
Appeal; or if he don’t chufe to enter in-
to fiuch Recognizance, ’tis but paying
down fuch Cofts as the Judge thinks
fit, (for thefe are theWords of the Bill,)
and he may chufe to have the Cauvfe
heard 4t the next Affizes by a Jury : Se
that here are elewen Months cut out for
Delay to the Suitor, and the Complai-
nant no nearer the Recovery of his Debt
than before ; for even then, fhould the
Defendant take it into his Head to re-
move out of the Jurifdi&ion where the
Caufe was determined, the Endeavours
of the Suitor to récover his Debt are
thereby render’d ufelefs. And by the
fame Reafon that he may prevent the
Plamuﬁ' from rccovcrm“ his Dgbt i

- . thqt

DN
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¢hat JurifdiGion where he commenced
his Suit, and putting him to a new Ap-
phcatlon in another Jurifdition to whence
he is removed, he may lead the poor
Suitor a Dance thro’ all the Counties in
England. 'This one Inconvenience fure-
ly, if rightly confider’d, is of itfelf fufs
ficient to prevent this B111 5 pa{ﬁng inta
a Law | -

THE former Tnconvenience - which
arifes from this new Bill, I hope, will
be thought fufficient to prove my laft
Propofition to be true, with refpeét to the
Delay; and that was fuch a one as the
Suitor in the County where the Defen-
dant lives will think hard enough But
this I am going to mention, tho it arifes
partly from the Reafon of the former,
yet it carries in it a mugch more dmge-a
ous Confequence

Tue Country People in general are
fupplied with Neceffaries either from
this City of Lowdon, or from principal
"Towns and Cities within each refpective
County, but principally from London ;
and every body who is any way convem
Lo fant
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fant with Matters of T'rade, knows that
the Merchants and Wholefale Traders
here, fupply their Chapmen in the Coun-
try ; from whom the poor People are

more immediately fupplied, generally up-

on Credit. And the Reafon of that Cre-
dit given thefe Chapmen in the Country
by the Wholefale Trader, is partly be-
caufe they make good Payments here
with them, and partly from the Fafe
they had before found of - compelling
People to pay that had bad Principles,
viz. by laying their A&ion in London,
and having a Zeflatum Capias into the
County where the Debtor lived, by
which Means the Caufe was tried here
in London. 'The Wholefale Tradefman
had nothing to do but to prove here in
‘Town, where his Servants are, who are
to give Evidence that the Goods were
delivered to the Debtor’s Order, the
Tradefman had aVerdié, and Satisfa@ion
for his Debt: But now, fhould this Bill
- pafsinto a Law, what Tradefman will
fend down any Goods into the Countr Ys
when he knows, fhould there be any
lepute about them, or the Debtor be of
a bad Prmcxple, and not willing to pay

tlll
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ull compell’d by fome Law or other?
that he muft go down perhaps an hun-
dred Miles off to prove his Demands,
and carry two of his Servants to give
Evidence of the Sale and Delivery ?
and after all this Trouble muft go down
again at the enfuing Affizes, being fix
Months? and if the Appeal is to be up-

on full hearing FEvidence over againg

then he is to carry down his Witnefles
again, who before that Time are per-

| haps dead, or gone to Sea, by which

the Suitor’s Debt is loft, and he forced,
after all, to pay Cofts, becaufe he can-
not make out his Demands upon the Ap-
peal?  This will infallibly deftroy all

Trade, Credxt, and every Thing that is

valuable in any Society. The Delight
and Love of doing good, and ferving
one another; will then be no mores

TeRs is another Inconvemency,whlch
I beg Leave to call an Abfurdity, that
arifes from the Method propofed by this
Bill; with refpeét to Appeals.

Tuar
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Tuat is under Confideration to whomt

the Appeal is to be made, to any next

Judge of Aflize within the fame Jurif-
di@ion ; and I beg Leave to ask, Whe-
ther that is not an equal Juridi&tion, with
refpet to the Gourt; which is to try the
Caufc; and if fo, that carries in it as
great a Contradition in Terms as can be
required, to prevent this Bill’s pafling in-
to a Law.

Tur Cohmon Law, which is found=

ed on the Experience of Ages, knows
of no fuch Term as an Appeal, in the
Senfe intended in this Bill; for the only
Appeal known by the Common Law,
is an original Accufation;as much as an
Indi@ment. ’Tis true, indeed, that the
Civil Law, which, as we hope, will
never be prefer’d by Englilbmen to
the Common Law, has Appeals fome-
what refembling that mentioned in the
Bill ; but I never heard of fuch an Ab-
furdity in this Law, as to fuffer an Ap-
peal from a Judge prefumed to be of
fuperior Abilities, to another juftly {fup.
pofed to be of inferior: But it is an

gyen
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even Chance; that this may be the Corz
fequence of the Appeals in this Bill 5
for let the firft Caufe be determined by
a Judge of never fo great Abilities at
the firft Affizes, it muft be reheard at
the next Aflizes upon an Appeal before
the next Judge, let his Capacity be ne-
ner fo unequal to that of the Judge who
try’d the firft Caufe. But I muft con-

fefs, that even this is more plaufible,

than to have the fame Judge rehear his
own Judgment in the Hurry of the very
fame Affizes, when he can have no Op=
portunity coolly to} reconfider the Mat-
ter, and to fearch Books and Prefidents
for his better Information.

Oxi Inconvenience I beg ié’a‘.vé to
mention more; but were 1 to go through
all that will inevitably enfue, T fhould

fwell this Treatife up to a Folio Vo-

lume; but this muft nort’ elcape me, be-
caufe my own and the Liberty of every
Eunglifiman is concerned therein.

Suourp this Bill pafs intoa Law, the
Judge who tries the firft Caufe on Bill
or Petition, fuppofing there be afterwards

G an
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an Appeal, tries the Caufe from his own
Admiflion of what Evidence he thinks
fit ; and when afterwards there is an Ap-
peal, if the Judge who tries the Caufe
again on the Bill of Appeal judges from
the Record itfelf, and gives a Decree in
Affirmance of the former, orif heis to
admit Evidence to be re-examined,which
can fearce be, and ftill affirms the Decree
of the former Judge, there is the Ne
plus whitra. 'This is final; and if the
Judge hath admitted Evidence, which he
ought not to admit, the Party injured is

without Remedy : When, by the Law of

England, if the Judge who tries the
Caufe, admits fuch Evidence as by Law
ought not to be admitted, the Party
grieved may file a Bill of Exceptions
againft the Judgment of the very Judge;
and that is to be folemnly argued by the
Courts above, which now by this Bill
cannot be done ; fo that there is one
Part of the Liberty of the Subje& pa-
red off at once. And though the In-
tentions of this Parliament are for the
Good of the Subje@, yet future Parlia-
ments, fthould we teach them the Way,
by abolifhing the Common Law, the

Right
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Right of being tried by Juries, and the
Method of Refort to a fuperior Court
of Judicature, may, without any great
Difficulty, pare the Liberty of the Sub-
Ject to the very Roots.

I would beg Leave to add one Word

more, as an' Krglifbman, concerning the
Danger which may accrue to the very

Fundamentalsof our Liberty from Inno-
vations of this Nature, upon the efta-
blith’d Method of Trials by. - Juries.
Our Anceftors took it to be the moft
valuable Part of the Conftitution, that
neither their Lives, Liberties, nor Pro-
perties, could be taken from them with-
out the Confent of their Peers; and
this valuable Privilege, which our An-
ceftors purchafed with the Price of their
Blood, I hope, fhall never be eaﬁly

‘ parted with.

Tue prefent Bill indeed only depnves
us of this Privilege with refped to
Caufes of Ten Pounds : But, how far it
may be a Prefident hereafter, to carry 1t
to the higheft Sum, and even to crimi=

nal Caufes, no Man can forefce..
G2 AND,
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_Axp T fhould be extremely forry,
that in After-ages, ill-defigning Men, that
may aim at a total Subveriion of our
Conftitution, fhould have a Prefident
from a Parliament, which means no-
thing but the fecuring the Hafe, Liberty,
and Property of the Subject.

{1 is a fundamental Principle of the

Common Yaw, rather to fuffer a Mif-
chief, than an Inconvenience, that is,
rather to fuffer a Damage to a particular
Perfon, than to the Publick: And whe-
ther it may not be better for the Nation
in general to fuffer the Mifchief of ha-
ving an obftinate Man, now and then,
ruin’d by ftanding out a Law-Sult againft
the Advice of Council, -and thereby
{addled with Cofts he cannot pay, which
yet the Wifdom of the Nation may eafily
prevent upon the Footing of our old
Laws, rather than to make fo dangerous
~an Experiment, of which fo very ill an
Ufe may hereafter be made, and which

is far from being a clear and certain Re«

medy againft the Mnfchmfs int cndéd to b@
mdrefsd; by it, S Do

e e i ot it AR R R AR
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It muft be confefs’d, that our Laws
have the Fate of all other Things con-
trived by Man, and muft be attended
with fome Defeés; but I affure myfelf
that they will be {o highly valued, by
a Parliament fo zealous for the Good of
the Publick as the prefent, that {o great
an Innovation will not be mtroduccd
without the deepeft and cooleft Confide-
ration of the fatal nnknown Confequences
that may enfue upon it, without the Ad-
vice of thofe, who by their Studxes and
Experience have made themfelves the
greateft Mafters of it, and who have
been always efteemed Men of the greats

eft Wifdom, Probity, and Honour

AND ‘having - here affigned the Lofs
of the Liberty of the Subjet as an Ob-

jedion againft paffing this Bill into a

Taw, I fhall beg Leave to intimate,
that if this Bill fhounld pafs into a Law,
one Branch of the Jurifdi®ion of the
Houfe of Lords will be thereby taken
away, at leaft render’d ufelefs. The
Houfe of Lords is the Derniere Re-
fort to whxch thc Subjeé’c is intitled to

dpplyg
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h apply, to have the Judgments of the

Courts at WWeftminfler correfted and,
though this Parliament have limited the
Sum to ten Pounds, for which the Caufe
is to be tried before this new Court of
juﬁlce, yet future Parliaments may
think it a Reafon for them to carry it
to any Sum whatfoever ; and then the
Prerogative of the Court of the Houfe
of Lords will be rendered ufeélefs, be-
caufe the Determination of the Judge
and Jury on the Appeal is appointed
to be final and conclufive,

“THERE ate two more Inconveniencies
which I cannot omit, for the fake of
thofe whom they concern, viz.

The Crown, and the Cz'ty of Londyn.

Axp as to the firft, it will be ne-

. ceflary for me here to affert one Thing

which I have only from Information,
and yet what would coft the Leolﬂature

- very littleTrouble to look into the Truth

of it, viz. That fhould this Bill pafs
into a Law, the Revenue muft be leflen-

~ed at leaft 100,000 4 per Annum : Fog,

$
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much to lop -off at one Stroke, when as
yet there feems to be no Reafon for it.
Out of every Caufe, one with another,
accounting for thofe Caufes that are not
tried, thofe on which Writs of Error are
brought, and others in which Affidavits
and Rules of Court are made, which are
on a double Six-penny Stamp, I am fa~
tisfied it can’t be much lefs ; I rather
think it a great deal more than the Sum
I mention above. But however, if the
Stamp-Duties be thought an unneceffary
Burthen on the Law, and that it isa
very difproportionate Charge, that the
fame Stamps, which amount to almoft
thirty Shillings in a Suit, thould be im-
pofed on a Demand for five Pounds, as
for five hundred Pounds; I cannot but
confefs there is a great deal of Reafon to
take that into Confideration ; and there-
fore, if the Parliament would be pleafed
to take off the Stamp-Duties from the
Law on all Sums under ten Pounds, that
would be very right, and claim the uni-
verfal Confent of the whole Kingdom.

Ix the next Place, this Bill {hould it
pafs into a Law, will crop off another
Branch
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Branch of the Revenue of the Crb\viﬁ :

which may feem inconfiderable at firft;

but more clofely adheted to,will be found |

to be of no {mall Confequence.

WHEN Suits are commenced by Writs; |

a Copy is to be ferved on the Defendant

in the Country ; the Wiit is fent down; |
an Affidavit of the Service of that Copy |

comes up in another Letter ; another

goes down with a Writ of Inquiry, if |

there is Judgment by Default ; if the

Caufe is tried, another with a Penmire |

Facias; to be returned by the Sheriff,

another with a Habeas Corpora; and per-

haps with the Record itfelf; befides 2
Number of Letters backward and for-
ward, requiring and giving an Account
of the Progrefs of the Caufe:

Tue laft Inconveniency that I fhalt -

obferve, is the Injury that the Gity of -

London and the Suburbs would fuffer,
fhould this Bill pafs into a Law: 7

Tue four Terms in the Year are pe-
riodical Tl.'mes, wherein the Bufinefs of
the Law is tranfa&ed in WWeftminfler-

Hall :

3
i
A
|

k
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a1l + At two of thefe, called the iffué
able Terms, the Gountry Attorneys come
up to Town, to fee their Bufinefs well

{ managed againft the enfuing Aflizes ;

and where there are Caufes of any Mo-
ment, their Clients generally come up
with them. Then this caufes a Gircula-
tion of Money, a Brisknefs of Trade
in this City and Suburbs, where there
are Thoufands of Families that are en-
tirely fupported by thofe Intervals from
Poverty, called the Terms ; and you may
find ’em diftinguithed, as well by
their own Wants, as by the Almanack.
Should this Bill pafs, the Glamours of
the City of Lo#udor and Suburbs will
be much more vehement, if it can be,
{o repeal it, than thofe of the Requirents
that prefs this Bill to pafs into 2 Law.

~ Axp now I have done with all the In-

conveniences that T think neceffary here
to mention, I beg Leave to make a fhort
Refletion upon the Farneftnefs there
feems to be in the Well-Wifhers to this
Bill, that the Law fhould be new mo-
dell’d. |

1 ‘ CTHis
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Tiys Law, which I call the Comis
mon Law, hath been handed down by
bur Anceftors for above a thoufand
Years: A Law which the great and learn-
ed Sir Fobn Fortefiue, the great Lord
Bacon, and my Lord Coke, and I could
mention INumbers of the wifeft Heads
this Nation could ever boaft off, that
have with one Heart and one Voice high-
1y extoll’d the Excellency of the Com-
mon Law of FEngland. Obferve what
my Lord Coke fays; That of ali Laws,
fays he, I fpeak of human Laws, thefe
(meaning the Common Laws of England)
are moft equal, and of greateft Anti-
quity, and leaft Delay, and moft Be-
neficial and Eafy to be obferved. And
he further tells you with an Orator’s
Confidence, and a good Man’s Truth
That be could defend them againf? zmj
Man that is not malicions without Un-
derflanding, and make it manifeft 1o any
of Judgment and Indifference by Proofs
pregnant and demonfirative, and by Re-
cords andTeflimonies luculent and irrefi a-
gable : But, fays he, Sed fint quidam faffi-
aiofi qui, nefiio guo, malo affecin., oderunt
aries
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artes antequam pernoverunt. And, as
Quintilian wilely obferves ; I account
Arts bappy, fays he, if Artifts only
Judged of them., becanfe they will not only
value them, but not undervalue them,

for fome little adjunct Defeits.

Axp here we may judge very fafely
what may be the Confequences of ma-
king Innovations on the Common Law,
viz. from Experience: In theYear 1650,
when the Parliament was angry at the
Grandeur and Dignity of the Law, and
being ignorant of the Language in which
it was writ, and the Proceedings being
in Latin, to which they were Strangers,
the Glamours of the Members ran {o high,
that one infifted upon pulling down the
Pride of the Law ; another with more
Temper, yet equal Prejudice, with an ob-
lique Phrafe, only defired it might be
ftripped of its Cloak, by turning it into
Englifb; which they accordingly did.
And what was the Confequence ? Hing
ille Lachryme ! The Plainnefs of its
Coat induced the poor Country Men
to box it about, and every one thought
he had immediately made himfelf Maitcr
RS . Hz of
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of it; and then Tooth and Nail, when
the firft Opportunity offer’d, ran into a
Suit of Law to prove his Ignorance, at
the Expence of his Ruin. This Vein of
Folly ran through the whole Kingdom ;
and every fanguine poor Mortal, that
had got a little Money, and lefs Wit,who
elfe would have lain quiet, and’préfer»
ved the Peace of the Kingdom, exhauft-
ed all his Subftance, by contending with
his Adverfary in Englifh Law.

Axp you may fee what fort of Per-
f‘?r}s they were in thofe Days,' that vpe-s
tition’d for the Alteration of the Common
Law, by a Petition printed in the Year
1650, entitled, A Petition dedicated 19
the Committee of Parliament, for Re-

SJormation of the Courts of Fuflice and
- Proceedings at Law. And another,

entitled, Propofals for the Alteration of. |

the Law, by aPetition of one Robinfon,
‘vjrho, whether he was a Member of Par-
ltament, or no, I know not; but it feems
he was a INorth Country Fox-Hunter.
And the laft being more extraordinary
than the former, inafmuch as it hath all

the Ingredients neceffary to an Enemy

e
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of the Law, I beg leave to recite the
Exordium of the fame.

« Tug Perfecution and Oppreflion of
« our late Kingly Governors, with their
« Houfe of Pecrs, and Lordly Bifhops,
« though at firft not well apprehended
« by great Numbers, whom by Court
« Preferment, corrupt Education, of

« otherwife, they had feducd, is now

¢ through the Chriftian Liberty of -try=

« jng all Things, become {o clearly dif~

< cernable, as that even the greateft Part
« amongft us, and all round about us,
¢ do juftify us in the Judgment we have
«_ executed upon them, both Root and
¢« Branch. The Obfervation whereof
« ought to be no {mall Inducement unto
¢ the fame Spirits, whom God made
« inftrumental to execute his Vengeance
« ypon fuch Enemics to true Godlinefs
¢ and Freedom, to caft their Eyes about
¢ them, and {py out what Work is yet
¢ yemaining to be done by them, before
¢ thefe Nations can poffibly enjoy fo
¢ great a Good as the T.ord may be pre-
¢ {um’d to have intended to them, by
« their Expence of fo much Blood and
¢ Treafire, - Ir
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« Tr will doubtlefs be eafily perceiv’d,
“ that the Lawyers, the Men of the Law,
¢ the whole Tribe, from the Judges to
¢ the Prifon Door-Keeper (though fome
& of them, as to their perfonal A&ings,
¢ are not {o blameable as other fome) in
“ their own Sphere of Weftminfier- Hall,
¢ have not only been mifchievous and
< deftrudtive Canker-Worms, or Phaz-
“ roab’s lean Kine, unto thefe Nations,
“ but have ever been thofe mercurial
& Spirits and Inftruments, civil Tormen-
“ tors and Executioners, to carry on and
prattife whatfoever our perfecuting
Governors, with their Peers and Lord-
¢ ly Bifhops have been executing,.

€<
£C

“ It was this Tribe that was {o ready
¢“ and willing to do their Drudgery, that
“ they might be maintain’d in buying
“ and felling the Nation over and over,
¢ as often as they pleafed, at one Term
¢ or Trial the Plaintiff, at another the
“ Defendant; then back again ; then for -
“ ward ; and all according to good Law
“ or Equity. And befides all this,
though they feem to haye but one
| | “ chicf
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€« chief Shop at Weftminfler- Hall, yet
¢ there are a few other Stalls ere&ted for
“ them in the Circuits, and their own
“ private Ware-Houfes at Home ; and
¢ this one Tribe is thought to make a

¢ Shift to gain or reap one fifth Part of
 the Profit of the Nation.”

Ass to the other Petition in 1650,
though the Defign and Intention of it
was founded perhaps onnone of the beft
Principles, yetthe Scope of this Petition
carries in it fome Colour of Truth and
Integrity ; and whoever would endea-
vour to undermine Truth, muft always
(to expeét any Succefs) do it with fome-
thing reprefenting it. In this Petition
are thefe Words: |

“ InasmucH as a good Frame or
Conftitution of Juftice, lefs apt to
flide into a State of Degeneracy, is
much better than a good Judge, who
can be no longer good than while he
is true to Rules, nor can his Good-
“ nefs be affured to Succeflion; and that
¢ Conftitution of Court is the beft that
¢ leaves leaft to the Difcretion of the

“ Judge

-
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& judge; as that is the beft Judge that
¢ Jeayes leaft to himfelf; he further in his
« Petition withes that there may be
« no judge in England a Judge of
¢ Faés”

Tx the next Place I fhall thew wh.at'
‘Veneration and Efteem our Anceftors paid

to the Common Law, and even Kings

and Princes thought it their Intereft to
preferye inviolable.

FirsT, obferve what Adivcc the great
Sir Fobn Fortefcue gave to Prince Ed-
svard, (Son to Henry V1) to whom he

was a Tutor or Preceptor.

Tuat good Man was afraid leﬁ.thef
young Prince, by being abroad, might
decline the Love of the Common Law
of England, and admire the Law of fom.c
other Country ; and forefecing the ‘evd
Confequence that might attend It, inafs
much as the People of Eugland love and
admire nothing more than their Laws,
fhould, when they faw their Laws alter’d

" and new-modelled, withdraw their Alle- -

giance from him, he therefore gives the
Prince

| [s71
Prince this wholefome and cordial Advice,
VIZ. |

“ Bg it far fromThee, Royal Offspring

“ of my Sovereign, to defpife or make
“ light of the Common Laws of this
“ Kingdom, which you are like to go-
“ vern; for thereby youw’ll make to your-
“ felf more Enemies than by any other
“ Means whatfoever ; for : they are
“ Laws, fays he, that your very read-
“ ing of them will make you in Love
“ with Juftice.”

- AxDp we may fee what Refpe&t King
Fames the Firft paid to the Common
Laws of England, and how much he
himfelf thought it his Intereft and Duty
to preferve them in the fame Frame and
Manner that they were before he came
to them; as by the Preamble of an Aé
of Parliament of the firft of his Reign,
Chap. 2. viz. ¢ The fundamental and
“ ancient Laws; Privileges, and- good
“ Cuftoms of this Kingdom, do not on-
“ 1y preferve the King’s legal Authority,
but the People’s Security of Lands,
Livings, and Privileges, both general

I “ and

i
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¢ and particular, and are thereby pre-
<« ferved and maintained; and by the
<« Abolifhing or Alteration of ‘which it
« is impolfible but that prefent Confu-
¢« fion will fall upon the whole State
% and Frame of this Kingdom.

Axp 1 fhall make but one Obfervation

more ; which is on one of the Speeches-‘
of the fame King to his Parliament in the
followingWords, “ For a King of Eng-

“ Jand, fays he, to defpife the Gommon

¢« Taw,is tonegle& his own Crown ; and

¢ T think, if the Civil Law. {hould be
¢ taken away, it would make an Entry
« to Barbarifm in this Kingdom, and
¢ would blexﬁx{h the Honour of Ewng-
“ Jand”. And after the King enlarges ;
¢ My Meaning therefore is not to pre-
« fer the Civil Law before the Gommon
¢ Law, but only that it fhould not be
¢ extinguithed ; and yet fo bounded, I
 mean, to fach Courts and Caufes as
“ have been in ancient Ufe, as the

« Ecclefiaftical Courts, Courts of Ad-

“ miralty, Courts of Requeft, and {fuch
¢ like, referving ever to the Common
¢ Law to meddie with the fundamental
‘ | - ¢ Laws
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“ Laws of the Kingdom, - either con-
« cerning the King’s Prerogative, the
« Poffeflion of Subjeéls, or any Quefti-
¢ ons, either between the King and any
« of them, or amongft themfelves, in
¢ the Points of menm and tawm .

Lo

Ir there be any Perfon angry with the
Forms of the Law, let him confider
that Forms are Prefcripts of God in Na-
ture, and of Nature to Policy, in Avoid-
ance of Coufin, The Fews, the firft
People and Polity, had their Forms in
all Things ; as alfo the Romans: Ob-
ferve Tuily on that Occafion, Fura &
forme de omnibus rebus confiituta.

Axp thefe Forms, tho’ we look upon
them as ufelefs and fuperficial Things,
which may adefle & abeffe fine interitu
Jubjects, yet ought not to be innovated,
or forcibly enter’d upon, without great
Confideration, becaufe they couch under
them great Myi‘erles, which are neceffary
to be cherifhed for the Advantage they
give to the more effential Parts of TIuth
aqd Pohcy
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Tusre is one Thing more, that I beg
Leave to mention; and the Reafon for
it is, Becaufe it may appear, that tho’ I
am fo tenacious of preferving the Com-
mon Law of England, and have it in
great Efteem, yet I cannot at the fame

Time but confefs; that there are fome

*Tares grown up by Time, which choak

the Wheat ; and feveral Corruptions

have. crept into the Praétice of it; efpe-
cially as to the unjuftifiable Increafe of
extortionable Fees. “Tis that, and that
alone, which makes the Law {o expen-

five and burthenfome to the People. And

I am .of my Lord Bacon’s Opinion, who
was for pruning and grafting the Law,
but not for plowing it up, and planting
it again; for that, fays hey is a perilous

Tnnovation.

Ir the Honourable Houfe of Com-
mons would let the Law runin the fame
Channel as it now is, and give me
Leave, I would lay before them fuch
a Scheme for cleanfing it from the Filth
and Quickfands caufed by Time and the
Corruption of Man, that by cropping

off

St Tt i\

{611
off thofe Fees which are a&ually unne-
ceflary and fuperfluous, the Law would
be made pure, the Subje& eafed, and
by pafling fuch an A&, the Names
of the prefent Parliament would be made
memorable to all Pofterity.

~

| Axp that the Common Law of Ezg-
| Jand may be inviolably preferved, as to
| the Law itfelf, is my hearty Wiih; and
| 1 fhall end this Treatife in the Words
| of Tully, who apply’d it to the Gom-
mendation of the Civil Law, as I beg
Leave here to do to the Common Law ;

O rem praclaram! vobisq; vetinendum
Fudices. | <
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