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PHETHER we confider mankind
Y 2 nawrally inclined t6 focial life, or
7. as‘having been ‘reduced to it by ne-

- ceflity or accident’; from whatever caufe we =

~ fuppofe political focieties to have taken their

- rife, whether from ‘the choice and compact of
 the many; or from the power and conqueft of *

afew; or whether in fak the fate be 6 form=

ved as.beft to promote the happinefs of every

- member, -or to fatisfy the pride and ambition -
of its governors; we cannot.conceive it void of

that principle of felf:prefervation, ‘which iy
common to-every congregate, as well as to i
every fingle body. Whether " therefore ‘the |

. government be cftablithed on the plan of li-

- berty or tyranny, it will certainly make fomé

TR 4

laws for the prefervation of the properties and

perfons of the fubjeéts, fince fome fuch are

" Uneceffary




| neceffary to the very exrﬂ:ence of ‘the ﬁate,

and Wlthout fuch, either more or lefs libe-

- ral, it wants an eﬁ'entlal quality, and muft
~ degenerate - into “abfolute anarchy and con-
. fufion, There i is no civilized ‘nation ‘in the
world that. has not fome legal inftitution or

fyftem, at leaft for the defence of the fubjed’s

‘body dnd’ eftate agamﬁ the encroachment of

others of eguczl rank

- In thofe governments Where certam 1nd1v1— /
| _,duals in right of their public pofts, .or of their
 pofleflions, are mtltled ‘by the laws themfelves, :

to make ufe of the perfons and fortunes of their

inferiors at their free will and pleafure (which

“is the cafe more or lefs in every arbitrary and
.defpotic government) the laws’ relating to-li-
- berty and property are few, and extend to the
- prefervation. of them only as ‘between’ pnvate'
- perfons of equal rank in’the community, and

. every fubjeét ftill remains under the arbltrary-‘ .

‘power of his fovereign ; every-tenant, villein

Sler. ﬂave, under the abfolute controul of his |
- particular. lord or mafter : but.as it is thein-
" tereft of the foverexgn, the lord,  and" the
"-‘k.vmaﬁer, to protect his particular fubje& “te~

nant, or flave, from the oppreflion of any

" other than. himfelf ;. you; will: find. no.country

* where the government is fo: arbitrary. asinot to |

. ’,have fome laws to prevent ﬁ:cb oppreﬁion )
: . : _ L - On

P F5
On the other ‘hand, dnder’ 4 free govern-{-
ment, under which (if we fuppofe, as it isrea-

fonable to think, fociety fprung from "com-
'paé’c) all- ftates -are or ought'to be, the laws

‘in fupport of liberty and property are many,

and extenfive, binding not only the common

~and lower clafs’ of- people, but every degree - -

and order in the ﬁate, all ‘being’ fubject to. the

fame laws, and no man’s lxberty any further,
reftrained than the welfare and prefervatlon of

the Whole commumty reqmres. PO

The dlﬂ'erence between free and arbxtrary R
governments confifts"in the nature and extent -

of the ldws for the defence of liberty and, - o

p‘roperty ; and not in a licenfe to difobey fuch

- laws as aré in force for all fates, of whatever‘.g -
~ nature or origin,’ neceﬁ'anly have this one fun- .
. daméntal law, that the perfons and propertles{ |
“of its fubjects are ‘to be frec. from : any wrong-.

"ful,

. zllegal encroachment of any orher._.‘

fubj eé’r

T he motto, Wthh I have placed in rny tntle

V page ‘Isa declaratxon of thofe’ hbertxes ‘which . [l
by the common law of the land every fubJe(?c Con
- of the Engh(h government is, and.was many.. . {if
‘centuries fince, intitled to the full enjoyment. -, .
Coof Ttis taken out 'of that charter of liberties, -
| ~Wthh is by way of emirience called the Great .~ |if
. B 2 Charter - il




Charter, made by King He.vnry thé_thifa in the :

year 1225, confirmed by King Edwird the

firft, and many times ratified and inforced by’
t, and many times ratified and inforced by
fubfequent "ads t())f parliament, - It .;fhas;/‘e\f é@é};"
ince its paffing, been confidered as the funda-
mental plan of Englith liberty, fo that, what-

-~ fince its paffing,

. €ver was before the paffing that clarter, of is

S

~ pow, called the common law of the land has
 Deen confidered as either founded on, or de-
- clared by, this charter ; the moft material ar-
ticle of it I have thercfore chofen for my mot-
may not -

| EQ. .- And that t.hé' unlearned reader
- e 1gnorant on what ftrong foundation - his li-

Berty and property are fecured to him, I fHall

iere repeat it in Englith : No FREEMAN

SHALL BE TAKEN, OR IMPRISONED; OR BE

e

| DISSEISSED OF HIS FRELHOLD, OR LIEER-
. TIES, OR' FREE 'CUSTOMS, . OR. 'BE OUT~-

. LAWED, OR EXILED, OR ANY OTHERWISE

DESTROYED NOR WILL WE PASs. N

- HIM, OR CONDEMN HIM BUT BY LAWFUL'

- JUDGMENT oF mis PEERS [of equals] oR By -

THE LAW OF THE LAND,

 Acthe time this charter was paffed, cvery

man was confidered as free, with refpect to-
every other than his own particular lord, fo

- that even he, who in refpect of tenure. was,
with segard to the particular lord under whom
~he held his eftate, called a villein or flave ;- yet

with regard to every other member. of the -
C AR commu..

fentence of the law .

CLTeow g Inflitates 450 o L T i T
4 In omnibus autem placitis de’ felonia folet accufatus per -

' plegios ' dimitti,praeterquam in - placito de homicidio, -ubi in -

- terrorem aliter flatutum eft.” Glanvil, lib.” xiii, cap. 1., I .
terrofem . o Ime T

commuhity, he came under the defcription ‘of
a.freeman * ; nay the power. ‘of his_own lord . -
~ over him %as not without reftraint. -But te-
~ nures by Villérﬁ,age',bcing'*lohg’_ﬁn'cé__ abolithed;
" that diftinction no longer takes place, andevery
*fibject s now o all intents a freeman. It was
then and is now the common law-of this land,
that.no freeman be deprived of life, liberty, or . -
property, but by the law of the land, that i,
" by due procefs of law, founded on'fuch laws.
“as are or fhall be made in_reftriGion of the li- -

~

‘berty .of the _i_rl\diyidual;ffor_t"hé_péél’éé"*’andifa-_-:; o
fety.of the whole community, or by the judg~. -

*_ment of 12 men (his equals) legally impanelled |

~ and fworn. to enquire of his offence.’ Even in.
* thofe dayS when the martial difpofition and un-
- polifhed mianners of thepeople, and the military -
-~ tehures by which lands were, held were con-
- fiderable reftraints upon, liberty, yet fo tenderly
" wasthe perfon of the fubject treated in matters
‘of 'public offence, that at common law, in
every criminal cafe without exception, evéry
man fufpeéted of a crime had an opportunity.
. of retaining his liberty till'after conviction, by .
- giving fecurity for his appearance to abide the -~

v
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.Z-‘Im.prifoﬁm-reﬁt'w&s W "rf:zznt d by th :
e el /a5 2 ) ed by the law‘as‘a\
fecurity for the fuppofed offender’s appearance,

“to anfwer the charge againft him, and this im-
prifonment “was to - take place ‘only in confe-
quence of legal jprocefs; legally.iffaed, and by
 virtue ‘of ‘a’ legal -warrant thereon- under- th}é
- hand of fome .public and known ‘officer; au-

thorifed by the law of the land to grant fich’
thorifed by the law of the land to grant fuch"-
‘warrant, . fuch as ‘the judges ‘of -'t}glé" fevgg} :
courts in Weftminfter-hall, the juftices of the
peace, ‘and the' like ;  and’ fach warrant “was 'A

to fet forth the caufe or ground of the commit- "

‘ment; and whenever the partyaccufed could’

~ procure fecurity for his forthcoming to juttice, -
- hewasmtltledto be enlarged: Qr‘fre'ed“frdtﬁ'fiis?{ R B
confinment, ‘the goal being' bés fecurity only

who could procure no other, °* Imprifonment :

of a freeman’s perfon was alfo legal, “when ‘it
| was ‘lnﬂi&.ed&a'fs*‘?f{-.pti{n_ifhinéﬂt"@,f%r*;ﬁfaf??ﬁéé o
~ ,againft the - public, of which' the party ‘had .

been legally convicted by the judgment:of his

peers, the' fentence being' pronounced ‘by ‘'a
-~ thority to pafs  fuch fentence ; fo that at the-
 common law, every man was free, and hada
 right fo to remain, unlefs gccufed ‘of fome o
- fence ; nay, though - accufed, until his guilt - |
- was proved, and fentence pafled on him (which_ -
~ could not legally pafs but by the judgment of |

his"

1

his peers) he had. an opportunity . fo continue

free upon his finding bail, pledges; or fectiri~

ty for his appearance. But no man ought to

be imprifoned but for fome certain caufe which

- is a legal ground of imprifonment 5 and if any
~man, by colour of ‘authority, where e hath net

 any. in that particular cafe, arreft or imprifon
" another, though there might be geod. caufe of

" ‘imprifonment, yet fach imprifonment is ille--

. gal, an infringement of the fobject’s liberty, |

“and a breach of the. law of the Iand* R

" Theright to liberty and the prohibition of |
an invafion of that right was general ; 0 free-

o freemantwhatfocver figllbetakon. The

‘reftri@ion of that right was particular and ac- -

.

. cidental, Everyfreeman was intitledasamem- .

" “ber of the community, to the enjoyment of li-

' herty, fubje& toa, conditionor exception, i~

" fa@ of his own creating, thedoing fome aét

 which by the law of the land limited or.took

away. his general: right. To fuppofc any mem-

ber of a political fociety to havea right with- -

. out a legal means of attaining it, ‘or of regain=

~ing it, when'taken. from him, is the higheftab- -

~ furdity. Inall well regulated ftates: there is 2.

© power lodged with fome part or other of the

Hhate to-redrefs grievances, In Bngland that -

o’ zInﬁxtutes 52, 53, and 5 4 s S
. power..




. flate, and as it'isa’

 fuch procefles iffue,

- ~rer

ppw:er:is legally vefted in the king, who adgmi.
-nifters juftice by his judges. !Tcg them thé?é,
“fore muft there be fome . meth;o;’dv kdif‘. épplica-'

- “tion, and from them muft the. party be' in-

‘titled to “have redrefs, and- to have it immed;-

'aj"e.ly,v’;_ and . without . bearing, “if there were 7
mif the general right'in

“law ' to reftrain and
particular cafes. . But as the title is not fo ge-

- -neral as to 'be without exception, there muft
<" ‘be -fuppofed to be fome method of Bl'iilgin L
~ the matter before thofe who have 2 ﬁghtytg

de,tergn‘igve,‘} whether it is a cafe excepted out
of the general law or ‘not;. a’nd as this ‘can

-only be done by legal procefs or writ, " it fol-

lows that fuch writ mutt receffarily refult from,

.

and be coeval with, the grant of the right.  As

- this writ or procefs is to enforce a common and -

‘&eneral tight, and not one thatis particular or - |
- Sfingular, or grounded on certain’ cicumftan- .- |
ces, and confined to a- few members of ths.
Atate procefs iffued only for.the
- purpofe of bringing the parties, and the mat.

ter in_queftion, before the - proper judicature, |
‘where the determination is afterwards to: be

-

made, on the hearing’; the party imprifoned,

~ or deprived of liberty, muft be fabpofed 1o b
of right intitled to fuch pméc'fs,'-w'lggh i‘S"chfe'f o

ifqre ¢all¢d ~awrit . of  right, and the king’s
courts are the officinz juftitiz, from which

1 . .

- By ithe common law ‘of the:land therefore;

~with the right to_liberty {fprung up the right -
“of every freeman, deprived of that liberty,
“to have awrit of Habeas Corpus for the bring-

ing up his body, “with  the ‘caufe 'of his de-
tainer, ‘before the King as adminiftring juftice '
by his judges; ‘and the end of this writ, as ap-

- pears by the words of it, was, that the perfon
imprifoned might undergo and receive whatever
‘the court fhould then and there order according -
- to law; which Sir Edward (ufually called Lord)

Coke thus explains : - If it appeareth that his:
“ jmprifonment was lawful and juft he- thall

- < be remanded, but if. it thall appear that he

" wis " imprifoned 'againft the. law of ‘the
¢ land, “they ought by force of 'the Great

- ¢ Charter to deliver him : if it be doubtful;

¢ and under confideration he may be bailed*,”

. Therewereother methodsof procuringanen-

largement from prifon,but thefe were oalyfuited
- toparticulat cafes ;- the writ de homine replegi- -
, ando, for taking pledges, was confined to im~ .

priforiment by therriffs, who had a_right to

- take bail 3 the writ de 'fodic_;’oﬁjet:'a_tgia;'-fqiriqtjitfé if
-~ the prifoner was accufed out of hatred -and

malice; only ‘relatéd to fuch as werec.harged ;

- with homicide ; fo that” the Habeas Corpus
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was the only general method of obtaumnér h-\

berty in all cafes.

P . : :' .
A S N L ST ,?’:"

i

That thlS ert of Habeas Corpus Was, at,

commor law, a writ of right, which iflped

~out of the king’s courts, and was in-the

nature -of ‘mefne procefs or ductory. writs,
that the party. 1mprtfoned might be brought to

-his anfwer, ‘and have right *; appears. not only

from the nature and ufe of it, confidering it
as a remedml writ, not to give but toattain juf-
‘tice; but alfo from its form +, being #o undergo

. and  receive; and reciting - the ‘confinement. by
‘way of allegatlon only,:
procefs, being in your cuftody, @t dicituryasit

- 25 fdid. . It {hould feem that this writ 1£Tued of

like other commoin

courfe - tlll the time of Philip and Mary, a

reign by no ‘means favourable to the liberty of
~ the fubjec, when it was énalted, that no
* Habeas Corpus thould ‘iffue, unlefs ﬁgned by

~ ‘the ohlef-guﬁlce ‘or oné of the judges of the

“ court whence it - iffued 1.

-~ ilued merely of .courfe or not, it was certamly'

-+ always:a. writ of right, and to. fuppofe itin
| -*~'the difcretion’. of the Judges of the court to

. I 1andzPhxl andMary,_é 13 g 7 ./

i 2In{htutes 54. -
-f Rex &c. precxptmus vobxs, quod corpus A B in. cuﬁodxa

f_veﬂra detentum, ut dicitur, una cum caufa 'deténtionis’ fuz,
. habeatis-cordm ‘nebis &c ~ad’ fubjiciendam ‘et reupxeﬁdum €8,

que curia noftra de‘eo ad tunc et 1b1dem ordmare conugent in’
hac - parte &c. 2 Inft, 52.

grant

'And b
o 52 H III and mted in the abovementtoned a&
/flt is, ena&ed < that ‘all - writs fhall be freely

But whether it

’ C’)s S l ) ‘\
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grant it or nat, is 0 fuppofe it not a- remedtat

‘but a JudlClal writ, not in fupport of a general '
~buta parttcular rxght
to receive judgment, but to carry it into exe- *
~ cution.
| dlfcretxonary, is to fay, that the court were to

not to bring the party
.To fay the power of granting it- was,

determine_before. they had heard. At the -
common law, ‘even 1000 years ﬁnce in “the

‘time ‘of king Alfred The mirfor of )uﬁtces, "

the moft antxent book in' the law, fays, that

there ‘was no fuch . thing as'a writ of favour,.
B for they were all remedial erts, grantable as

jof debt; ‘as due of. rlght *
 Statute of 36, Edward III are “ if any man; 4,
-« thatfeeleth himfelf grieved, contrary toany -
s of the articles abovewntten, .or others con=

e :f‘_f,'vtamed in dlvers fatutes (among Wthh Mag- S
({3

The wordsof the :

na Charta i is mentloned) will .come into the'

':ﬁ"_‘jf,chancery, _or any for. htm and thereof |

““ ‘make his. complamt ‘he thall pnﬁnz‘ly there | |

¢ have remedy by force of the faid ftatutes.”
the " ftatute - of Marlbridge, made

‘aranted.” “In the beomnmg of the reign

o of king Charles 1. though the JUdO‘CS thought
“fit to’ remand Sir. Walter - Earl, |
brought up to the bar of the court of ngs-’_"' I

‘who  was

coal

- In temps le roy Alfred neﬁmt nul brxef de grace, ‘eins

' fueront toits - bmefs remedlals grantable comg de Det. Mxxr.'

‘Ca2 if i Bench o
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Bench on a writ of Habeas Corpus, drre&ed B
to. the Warden of the Fleet who''returned

-‘that he was. commttted and detamed b

his Majefty’s fpecial’ command, and held’ the

‘caufe. of detainer fufficient ; ‘yet” they ‘madé

no quef’tton of the prtfonens rtght to’ the Ha-' ‘

“beas Corpus, - And though the judges of thofe
times feemed to be defirous as- ‘much as pof-
fible to fuppOrt the crown inl its arbitrary pro-

' ceedings, yet they never refufed the wiit of

- Habeas Corpus ; but had it been tbm a doubtt

‘whether it were a writ of rrght or not, that has

been fufficiently cleared up by the fecond refo-

- lution of the houfe of commons unammouﬂ
pafled there, and which the ‘managers for that

" houfe fuported and proved by fevera] flatutes

‘and many precedents to be the law of the land

.at a conference with the houfe of lords 5 and
"+ upon which and other refolutions’ the famous
- petition of right was formed. Tt is there re-
folved ¢ That the writ of- Habeas Corpus may )
70t be densed, but ought to be granted to every |

| (13
¢ man that is committed ordetained in prifon,
€
o

Y

any other he praymg the fame' o

The petmon of rlght prefented b the lords

- ;and commons in parliament aﬁ'etnb led, which

o by the king’s anfwer and affent gamed the form
and force of an a& of parhament is too not- -

iR S able‘

or otherwife reftrained, though it be by the
¢ command of the ktng, the privy. councxl or; r

‘the fubjeét ‘to be ‘pafled over :
~ ftating, that. ‘. agamf’t the tenor of the Great

[133

‘able a declaratton of the rtghts and hberttes of
“That petition

. ‘]Charter and other the good laws and fta-
"‘-f,::tutes of the realm’ ‘there mentioned, diver(e

“ of his’ Majeﬁys fubJe&s had of late been

<« imprifoned, without any caufe thewn'; and
¢ when for theirdeliverance they were broucrhtp :

~ «before "his’ Majeﬁys Juﬁtces by his: MaJe-
'l‘ifﬁy s writ of ‘Habeas Corpus, ‘there to un- o

<« dergo ‘and receive as the court fhould order,

¢ ‘and their- keepers commanded to cernfy thek o

.y‘ffﬁcaufes of ‘their detainer, no ‘caufe was certi-
 fied, but that they were detamed b hls~

S f‘_‘:i_‘;MaJeﬁy s fpeual command ﬁgmﬁed by the .
~_ *“lords of his’ privy ‘cotincil,’ and yet were re=

a .’,‘.-ffturned back to “their feveral prtfons ‘Wwith-
o % out berng charged with' any thmg, by Whtch |
L] they might make anfwer according to the ;

Slaw s It is prayed (among other thrngs)

-« and, by his Maj jefty’s affent to that prayer,
' ,j{.prowded and ena&ed T hat ‘no freeman be .

. ‘“iinm any fuch - manner as is’ before ‘mentioned .

‘ -."“[;1’fnpr1foned or. detalned *

N otwrthﬁand-" |
ing this folemn affertion; and acknowledgment :

. by the crown, of the rrghts and hberttes of the, >

of thofe times will convinceé us, that thofeli- .~
f bertles were often mfnnoed both in the rexgns |

. Statutes at large, 3d Charles I o A\’ RSN

of




—
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of Chanles the Fnﬂ: and qecond but it does - |
not appea1 “that the exertion of ; arbitrary power

was ever fo far ‘courntenanced by the judges of

~‘the’ kmgs courts as to mduce them, in" any
cafe, to, refufe the Writ of Habeas Corpus to’

one lmprrfoned@by any authorrty whatever,

 Andin the 29th year of king Charles the' Se~
cond’ about two years’ before.the paffing the

Habeas Corpus at, in the famous cafe of ‘my

“lord Shaftsbury * 2 ‘when he and two otherlords i

havmg been commltted to the tower by the

- houfe- of lords, for a contempt of that houfe, =~
and. havmg obtamed .

a Habeas

Corpus

- the caufe’ of detamer was returned “and "the
» .,‘fuﬁ‘icxency of the caufe argued at’ the bar‘
by {erjeant Maynard and the kmgs attorney

and fohcltor general m rnamtenance of the re- :

turn, When ‘not one of them drfputed the

, 'Earls right to the writ, but on the contrary
,Wmmngton, the folllcrtor general exprefsly
faid, ¢ That the court was - oblzged m ]z.t/’zcef
s,“ to grant the Habeas Corpus. ey

| From what has been fald I hope, 1t fufhcr-",- -
,ently appears, that by the common law of '
" this land, conﬁrmed by various’ aéts of parha— .
o .'meut every fubjeé’c re&ramed or depnved of
S perfonal hberty has a rrght to have free{y arzd K

[ 15]

1

awithout denial a- Wnt of Habeas. Corpus 'to.be

iflued out of - and returnable in: the. court- of |

'kmgs bench” in’ term time, and out of the
~chancery in: vdcation; dire@ed -to the goaler,

- bringing him into: either .of the faid’ couttsy

 detainer; that if it: appear;upon fuch retorn;
- he was wrongfully committed or conﬁhed hor

or ‘other perfon, AN whofe cu{’cody he s for:the

Wwith a certificate or retui‘n of the canfe. of hls

by one that had 1ot Junfdré’clon ‘or ford: caufe

for. which 2 'man ought not to be 1mprrfoned; |

he .may. and ought, by’ fuch-court;: to bedif

~ charged from his imprifonment, - or if legally
~committed for a baileable offence, be ' balledy |
or:if - for‘an “offence not baileable by law;.be
o It fome how or other becamethe
cuftom of the courts, to: grant. a fecond and
~ third writ of :Habeas Corpus, before they en-
forced the return. by granting :procefs ‘againft

remanded

the perfon who ought to have made it, in or=

. der. ‘to- punifh ‘his difobedience. . From: this
‘cuftom, which in many cafes rendered: there-
medy entirely. ufelefs, as well as from the im-
-~ poffibility of ‘procuring an Habeas' Corpus ex-
- gept ‘out. of chasicery, ‘in the vacationvtithe,
- and the difficulty. of gettmg it in that court il
the middle’ of a’ vacation,’ when the, tord
chancellor. or’ keeper might be at a drﬁancc,;ﬁg
. 'from London; and alfo from the uncertainty
of obtammg a fpeedy return of it When iffued,

and
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and the -ﬁill‘:?’gféét'ef: : deI ay ‘.o‘cvnc,aﬁdnc'd, by’ the

practice of allowing a fecond -and . third writ,

and-no lefs from. the: influence of the crown .
- -over the then judges and goalers; ‘and from |
- many,then'recent," inftances’of the - arbitrary

defigns'of king Charles the fecond’s governors,

the parliament found it neceflary in " the 31t

‘year of his reign, to pafs that ftatute, whichis

‘called” the Habeas :Corpus alt, but which ’is
- properly intitled, An a& for the better. fecuring -
the liberty of - the fubje&; ‘and has been always -

efteemed the »'\greaf,~ bulwark of \“'*E}églz']/y]lz'&k{h‘y;

“Whereby, after reciting * « That great delays
‘- had been ufed by fheriffs, goalers, and other -
- ¢ officers, to whofe cuftody any of the king’s -
_ < fubjects had been committed for criminal or
© << fuppofed criminal matters, in making returns
¢ of writs of Habeas Corpus,” to them diréc:
~*¢ ted, by flanding'out an alias and plures; and -
- fometimes more, and by other thifts; &c.
$¢ contrary to their duty, and thée known laws
.of the land, whereby many of the king’s
** {ubjects had been, and thereafter might be
*long detained iin prifon;  for the prevention -
~ ¢ thereof; and for the more fpeedy relief of =
- ¢ all perfons imprifoned for any fuch criminal |
./ % or fuppofed criminal ‘matters; It wasenac-. |

AY

i
|
i
i
|
H
[
|
1
{

< untoanyheriff, goaler, minifter,or otherper-

et
' 13

¢ certained by the judge or.court; who ‘awatd=
~““ed the ‘writ,. andffgcxirityf"given;fc')i"t;}llé'fpgrﬁ;A' S
- “.ty’s going- back, and not” efcaping “(if - re- . .-
*manded) ‘make return of fuch writ'and .
¢ bring the body of - the ‘party fo- committed
¢ or reftrained before the lord chancellor &c. -
“ or fuch other perfon; before whom the faid
- ““writ was made returnable, ‘according to the -
"+ ¢“.command thereof, and ‘likewife then " cer~ .
““. tify .the true caufes of his detainer ‘and im-
prifonment,  unlefs the place of confinement -~
were above twenty miles diftant from fuch
court &o. but if above twenty miles, and - -
“within one hundred, : then within ‘ten"days,
and:if -'above” one: hundred miles, ‘then

"D wiin

B {4

s

«* ted, that-whenfoever.any perfon or perfons

T

ol

thould bring any Habeas Corpus, directed

<

(13

‘.
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«
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* fon.whatfoever, for any perfon in-his or their = .
 cuftody; and the faid writ thould be ferved
““ on fuch officer, or léft at the goal; fuch of=" ‘
¢ ficer, &c.’ thould under the penalty of orie
“hundred ‘pounds- for the’ firft offence, and .
‘two hundred pounds and incapacity to hold
“ his office for the fecond, “within three days -
“after fervice thereof, unlefs the comimitment
- “ were:for treafon or felony plainly and* fpeci--
~.* ally expreffed in-the warrant of commit- .
¢ ment, upon -payment ‘or tender -of the

charges of bringing the prifoner up, tobe'af-
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s ‘within 20 days and not longer. And that

“ if any perfon fo ftanding committed or de-
¢ tained in vacation timhe, other than perfons
¢ convict or .in execution, or any one on his
[4

¢ behalf complained to the lord chancellor,

-&

-« or lord keeper, or any one of his Majefty’s

« juftices, either of the one bench or of the

~ < other, or thebarons of the exchequer of the
<« degree of the coif, the faid lord chancellor
< &e. or any of them, upon view of the copy -
¢ of the warrant of commitment or detainer,
- % or otherwife upon cath made that fuch copy -
- ¢ was denied to be givenby the perfon in
" & whofe cuftody the prifoner. was detained,
- ¢ were authorifed and required under.the pe-
< nalty of 500 pounds, upon requeft made in"
- ‘¢ writing by fuch perfon or any on his behalf
. . attefted and. fubfcribed by two  witneffes,
- who were prefent at the deliveryof the fare, -
.£¢ to award ‘an Habeas Corpus under the feal

*  of fuch court, whereof he fhould then be
% one of the judges, to be direted to the offi- -
- & cer &c. in whofe cuftody the party fhould
% be, returnable immediately before ‘the lord
- ¢ chancellor or fuch juftice, &c.” to be fe- -
- turned as aforefaid within the times abovemen-
tioned,” and the chancellor or fuch juftice &e. .}
- ¢ before. whom' the. faid  party was brought
-« fhould difcharge him' from his imprifon- -
- ¢ ment, taking his recognizance with one or

more

|

€
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¢ more fﬁretiés in any fum, ac»éq"rd_i'ng_ to their .
«" difcretions, having regard to thequalityof the

¢

o

<

N )

‘prifoner and .nature of the j(?ﬁ'en(‘;q for his
<« appearance ' in the court of king s bench the:

gl

< in fuch other court where the offence fhould

« be propetly cognizable, as the cafe thould re-

_quire, unlefs it fhould appear unto the faid

* < Jord chancellor &c. that the party fo com-
¢ mitted was detained upon a legal procefs, or-
¢«.der, or warrant; out of -{fome court ‘having

R jurifdi@ion of criminal matters,’ or by fome
< ‘warrant figned and fealed with the hand and

- < feal-of any of the faid juftices ‘or barons, ‘or

“ fome juftice of the peace, for fuch matters

-« or offences for which by law the pnfoner ‘

. was not baileable” 1T

- This a& was made in affirmance of the li--

* berty of the fubjec, and ought to be conftrued

_ liberally, and as far as either the intent appears,

. r the words will by any ‘means bear fuch con-
" ftru@ion, fo as to make it, if poflible, coexten--

- five with the wants of the fubject. It does

~_not in fa& enlarge or extend the fubject’s com- -

- “mon law right to the writ of Habeas Corpus, .

‘but is only calculated to give a more Jpeedy

- relief. It fhould feem’ ;-:t‘here‘fo're’ to admit. of g
" that equitable conftruction, which brings with- . °

! in‘the reach of the remedy whatever is within .

v

term following, or at the next affizes, &c.or -
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~ the ‘grievance. If it . is ‘conftrued- aiécofding‘
. to thefe rules, it may, I'conceive, - not.impro-
- perly.be extended to all cafes of reftraint  (ex=

- cept.‘upon civil procefs) whether it be pnder .

any:warrant..or not, or whether: the confine-

- ment be by a public officer- or private perfon.

‘The ftatute indeed:is not very accurately pen-

B ‘ned, -and the fecond and: third ?'fe&icn's;;( the

- two which I-have above quoted) feem to be

o tranfpofed : but from the general title, and from

the words, “ or-other perfons: whatfoever,”

‘being- added after the words ¢ fherriff &c,”
in_the fecond fe&ion, it thould feem as if the

~words - criminal offence” were.intended ‘to
be ufed in oppofition to civil procefs.' The le~

giflature underftanding that. there was an Ha~ -

o beas Corpus which iffued in “civil cafes to-re<

move prifoners’ on arreft for debt from one

goal 'to another, and to' remove their caufes =
- out-of :inferior courts, - and that there couldbe
- no.legal  confinement. except either on- fuppo-

fition of fome crime, ‘or. under the authority.

B of 52 Heriry the third' C: 23, and 25. Edward -
- thethird,. C. 17. which ~gave - the creditor -a

right to attach - the perfon of his debtor by ci-:

- might think it fufficient to’ diftinguifh betiween.

. thefe two cafes, {0 as to thew they. did notin-:
. tend to take'in the latter,  which it was unne~'

- vil procefs, and as the law knows of o
-+ other cdufe ";'Of..'ii'r,n_pr_ifonment,i-‘.t‘hc’:-'lggi_ﬂature? .

/

| ceflry
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“ ce"f‘i'éry to ‘do’-,_'fésj; it héd’:beenﬂ“al,v‘sfays‘,ufd_él to

iﬂuﬁ:Habeas;C_or:pus’_s:- in ¢ivil cafes’in vacation

- time,- and - to; enforce ;as {peedy- ar'ylf.,obed}if{nc‘g -
.to. them as.was neceffary. -And the preamble

of the a&, referring to-only one fpecies of im-

prifonment within, the. former cafe, canhardly
be a fufficient ground for limiting the meaning o
of the fubfequent general enacting words, -

S

. The rule s, to conftrue penal fatutes lite-
Crally and firi&ly, but remedial a&ts equitably

_ ‘and lib‘cralily,l in. ;fuf(':h»:’a, l;hyi_anneffag to. ’{nak}i’?. -
~ them. moft-beneficial ‘to the fubje&t. And

~-upon ' this foundation .many writs of Habeas

C.orpi,ié"_- have fince: the paﬁing . tbly,s:a&_bgc;n}
- awarded-in vacation time, even where ;h{e_:;«e was
~in fa& no colour or pretence of legal procefs, or

o fuppofed bi'imgé' tagq_in‘ﬁ' the public, but where -

the confinement was by a .private perfon, for

"~ fome private end to himfelf, And this has, T

am informed, been the general and almoft uni-

~ verfal pra@ice ; but fome doubts having arifen

" .as.to the .,t',ruCﬁlﬁaniﬁrgijdf_thé;ﬁém_-w" whether ‘
- .or no it extended to any othef cafes thancom-
* mitments ‘and detainers for criminal or fup-~
_pofed: criminal matters, relating to the pu-

" blic, by fome public officer, under colour of

fome " legal  procefs or warrant, a bill is now - - .

depending in parliament to extend the provi- . -

- fions in the ftatute of Charles'IL, and fome” .




_itfelf, is .concerned, -

i;/\.‘-i_, . 30 Geo 2. C 8
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others to: all except civil cafes, and thofe ex-

prefly excepted in that aét. " The uncertainty

of the law is in all cafes hlghly “inconve-

“nient, but :more efpecxally fo where liberty,

S an’ en_}oyment as dear to'a true Briton as life

To dlear up-any fuch',
doubt . muf’c be not only proper, . but ne-
| cefTary kAL ‘ ‘

/

On the b111 now dependmor a queﬁlon has
arofe ‘whether -the provifions in the ftatute of

ozt Charles the fecond ought to be declared -

. to extend-to all cafes of confinement," ‘except

‘upon civil procefs,” or whether they fhould not
‘be confined to commitments for fuppofed: crimes

-againft -the public, by a: pubhc OﬁlCCI‘ under
’ :colour of fome Warrant

The 1mpropr1ety of fo narrowly conﬁnmg‘
the benefit of - that att appears from the very
: ‘-"caf'e, which ; gave rlfe to the doubt, and apphca- "
" tion for removing it, I mean the cafe of aman
~ confined as 1mpreffed by the commiffioners un- .
~_der the late a&t * for the better recruiting his
- <Ma)eﬁy s land forces and marines, “ by which

- the juftices of peace ‘and commiffioners “of
¢ land tax ‘are .impowered to'meet, and any
ek three of them to ralfe and levy all aéle-éo-' |

S :,““ 'Jz'ed .

. ¢

1231 | |
died, zdle and ds forderly perfons who cannot

« upon examination prove themfelves to ex~

¢ ercife and induftrioufly follow fome lawful

< trade or employment, or.to have fome fub-
« france fufficient for: their fupport and main-

«c tenance to ferve his Majef’cy as foldiers,- with

<« anéxprefs exemption of every one who has
« 3 yote for, member of parliament ;” fup- ’

pofing a man taken up under this act in'the -
middle - of the long vacation, he may indeed

procure an Habeas(,orpus out of chancery, but

‘that can’t be retarnable-till the next. fitting of
" the court, which may not be till fome weeks

after, and then how can he enforce an obedx—

~ence to this writ; fo that, “however i improper
~-an'object of the a€t however unjuftly or par- -
, ually 1mpreﬁ'ed he may be fent abroad asa =~ |
*marine long before the writ is returnable, or
~at leaft long before the return of the fecond o
" and third Habeas Corpus. ' ‘
commxﬁioners ‘a limited 1ur1fdx€tion only, andf. SRR |
to fay, they can’t be fuppofed ever. to exceed it, |
s argumg agamﬁ fa& SRR

The a& nges .the.

Suppofe another cafe, a: man who has ar Vote

for members of parhament, and whofe incli- -~
" pations are known, - may be fent juft before the
 ele@ion to.fome dxftant place, and there con- "
~ ﬁned agam{’c lns wxll in & prxvate houfe, in or-

der L
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has:in fa& more *thanibnqe‘happe,r/md;i_ R
 Suppote 2 i, kil

to the houfe of the hufband, parent, :or maf-

“cafe. which is too frequent.. Che

e

1inftances, any delay in awarding or returnin gof

fuch perfon to be difcharged from his reftraint,

- extend toall cafes of confinement; why fhould -

perfon; who has not the leaft fhadow of autho- -

~ der to prevent his Cdming to vote, a cafe jv.vhic_hvv '

Su wife, child, “or ‘,fc‘ryant,f._i_sf‘_ufqd :
~with the utmoft brutality, and in order to-pre-
vent an: application’ to any friend, is confined

ter, with the utmoft rifk of life, “and this is a

_In every one of thefe cafes,and in many other

the Habeas Corpus, may be attended with the

‘moft fatal confequences to the perfons under -

- reftraint, -and, by reafon of fuch delay, the re-
.lief intended to be given.may come too late for. .~

| or to.receive any bevnqﬁ.t'fro:m‘; fuch wrlt SEIRE P
. If the a of 31 king Charles II. does not

it not 2. if imprifonmient by a public and known .
officer for a;fuppofed criminal offence, nof be-

- ing treafon or felony, under a written war- o
_Tant, requires a fpeedy relief, ~why is there -
- not the fame neceffity, in cafe of confinement

- fora limited particular pu‘rp\ofe,-‘o‘r;by’;a’ private

tity? That a& was made' in_order ‘to'render
‘the remedy cafy and fpeedy, why fhould itnot -

- jeét is concerned. .

. purfuance of that mild fyftem of government

.
e fo in all cafes, where the lxbcrtyofthe sub- ﬁ

tions, or private perfons, 7

- where there was none before,” but onlyfo to. -
 regulate the method of allowing and return- . -
ing'it.in al cafes, as to make it ufeful and be-

- _npeficial to the party injured.” It'is notde-
figned to take away any difcretion which be

" courts orjudges bad at common law, or under the
" adt of Charles 11 for T have already thewn, that .~
the ‘awarding of ‘the writ of Habeas. Corpus

- was dae: of right, and by no means difcreti-

- have:it in his power in doubtful cafes not-to
~ determine upon the return himfelf, by obliging - - -
. the party, before he is difcharged from actual - = - =
. -imprifonment, to - enter’ into a  'recognizance - |

 Under thi reign of his prefent Majelty, in

which has prevailed fince the revolution, there -

. islefs likelihood of infringement of liberty by .
the crown, ‘than by limited inferior jurifdic-

' Ttis ot propofed to give a Habéas Corpus

......

onal'’;- and the judge at his chambers will ftill

‘with -fureties  for his-appearance in the pro-.
er -court, there to abide: the - determination
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“in the a& are extended to all <: ! ihe provifions

for famxl Y. government, .as for .inftance, to

‘:'gmg as‘vva}.rv\vith a gallant 5 and 'that it would
De better in fuch cafes to leave it as it was at
“¢ommon law to the court to,ufe their difcre-

‘ tf“ﬁwhe‘heffogrant the writ or not. . To
- the it part 5 the objection 1 anfiwer, that
cthelimng -an.:Habﬂas CO.!‘p% fQF; Vﬂ,@?(‘ati,oﬁ-bnly‘ i s‘."-

- heve likely to be the cafe, becaufe the fuing it

. outisattended with fome expence. the chavoe
S e S Be WL lome expence,” the charge
E 95&%?‘:‘%’%; the party up to be bailed; ':wmcﬁ -
it tbe paid by him who applies for the Ha-
beas Corpus, is very confiderable, and it is

- “made neceflary, . by the bill now dependine.
* that there thould be an afidavi, sithes b iy

- party confined, or. fome other on his behalf,

- which circumftances will fufficiently. pres

- Hon, or on frivolous occafions, or in: fhort i
~any cafe where the family government is not,

© . earried beyond the bounds of prudence, or the

~ Taws of the land made for the prefetvation of
| oo libenty o

oo 4G 216 € afes, it may en~ -

*courage the applying for an Habess Corpacs 51
grder only to harrafs and trouble the party to

~whom it is. directed, and to pist him to con
Aiderable  expence, or'in cafes where there i -
20 other. confinement than what s neceffiry

- e arcumftances will fufficiently. prevent <
 the praying writs of Habeas Corpus forvesa

Jiberty and property: Bt fappofing fuch 4
 icafe as is objected may now -and then happen,
' is'not - every remedial ‘procefs in all, even in

civil; cafes liable: 'to the famé; if not much-

' greater abufe.  And wasit cver held a foffici-
- ent reafon againft giving a general power or
.~ right of redrefs  that the exercife of that right -
~might in fome cafes be abufed, and rarely or ac~

- @ particular perfon. -

cidentally be productivé of an inconvenience to

" 'As to' the objetion, which atifes from the

- fuppofed abridgment of the court’s difcretion,
L think Thave already anfivered i, by fhewing
- thatthe common lawallowed of nofuchdifcre-
- tion in.awarding the writ of Habeas Corpus, -
~efpecially where fuch affidavit was made of .
actual reftraint, as is directed by the bill now de-
.. pending. Upon the return there willbethe fame
* . - legal and found difcretion in the judge cither to
remand difcharge or bal he party, a5 wasinthe
. court at'common law." And this is an anfwer =~
alfo to that argument againft the bill, which

is founded on what is truly, and canmot be.”

too often, faid of the learning, integrity, and
regard to the fubje’s liberties, which diftin-

guith the prefent judges upon all the benches: -

- And what can be a more proper time for add- -
' ing this further fecurity (if there was notfuch ~
- before)” for. the liberty: of the fubje; than'
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when the general applobauon of the uprmhtw

/

‘nefs of ‘the ¢rown and its judges {hows, - that
- _the mea{ure does . not . proceed from any di-"
- ﬁru{’c or fufplcxons of them, but is intended
‘and enable
~them to adt according to what every ong is

only to ﬁrengthen their -hands,

fatzsﬁed is the defire “of - their . hearts ‘and - to

- fecare the hberty of the -fubje@ in future”
© times; when.we may not ' happen to have a, .
- king and judges fo tender of the rights of the.

o people: whereas, to introduce fuch a bill in®
a perilous time, - or reign of oppreffion, ‘might,

(as ‘was' the ‘cafe i in the reigns’of Charles the
firft and fecond) occafion. great ‘difputes and

. Jealouﬁes between the kmg and hlS Parlla-:-7_.’

"ment.,,,,,

Tt faxd alfo, T hat as the fubJe& 5 hbertyx

is fecured againt the 6ppreflion of the crown
Cintall cumlnal cafes. by the. Habeas Corpus‘ ,
even if you conftrue it -
~in_the moft narrow fenfe; that is’ fufficient,
" and it is by no méans’ m’aﬁzry toextend it
any. farther ;  but that in other cafes the paity .
. may be properly left to his action of falfe im-

,,:aé‘t as it now ﬁands

pnfonment To. thlS I anfwer

That in cafes

- where the pretended authonty is exermfed by o

': many perfons, as it may be under the recruit=
Cing act, it w1ll be very difficult and expenﬁve
’ _,_v_:to bxma the a&xon

T yi.vcannot

In the Caff: of 4 wife, it~

icannot be brought againft her hufband In
' 'almoﬁ all, cafes, the poverty or mff-nonty of
. the party imprifoned, in comparifon with  the

s imprifoned, renders it lmpra&lcable or -im=
»Prudent to commence this a&ion, w
‘only procure damages, and not a releafe from
,conﬁnement

true quantum of. ‘damages cannot be. afcertain-

~ other cafes, it may be fuing a beggar. ata cer-
' tain expence and that too much can fcarce be :
. done to fecure the llberty of - the fub)ect. do

- writ of Habeas Corpus is every Engllfhmans
- rxght in all cafes of confinement or reftraint,
* that it ought to,be as eafily and fpeedlly award-
~ed ‘and returned ‘as poffible in every cafes

- and that ‘as there has arifen a doubt, whether
 the ftatute of 31 Charles II. extends to a// cafes,
 that doubt ought to be removed by fome ex-
prefs law, extending the fame, or more advan--
' tageous,. prowﬁons to every commitment or re-
~ftraint of liberty (except In civil cafes; and in-
. cafe of treafon or felony, plainly exprefled in
~ the- warrant) by whatever perfon or authority

may be.

{29]

wealth or power of the. perfon by ‘whom -he
which' €an
-and that in many cafes the

ed, nor figficient damages given : and in many

Up on the whole then, I conclude, that thc

that commltment, conﬁnemcnt or reﬁramt

I
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: ;’{fnot be, 1 hope, :mproper, before 1
R ) :clude, to {fubmit it to. the opinion of the le-
s gxﬂatur , whether the new a& {hould not give'a .
powetito the perfon®before Whorxx,'he Habeas
"Cox:pus«as"retumable ‘at leaft in P :
- at-his difcretion, upon thé return t6 v
the party: mJured fuch cofts and charges: as'he,
- hds been out of pocket, or ‘paid ‘fotthe o
e curmg&afhe ‘Habeas Corpus, and f;
~ him'up; ‘and: Whether alfo thlS aé’c 1hé
- be framed 'in fuch 'a manner as not to 1mplyf,.
. that-the flatute of Charles II. did not extend
S to-all cafes, as the general pra&xce his beeri
fo to con‘i:rue it. - :
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