"R RIERIIY ) DIRITEE
— BRI & I —

o ko F
g
L. BUFHIPHIEE & B iEIE 2410
1. Jefits
2. KHloE#&
IL. HIfs - 451
L. H - F o R
2.

FRNC I VbW 5 MEAREGIA (security exceptions) | FFHVSE NS
TEDH 22, HESY BEEIELTHLT LS —HTIE R way, —iKic,

* B RABIARGE A AT A 0T, AR5 213 [ E B2 & T Of 2021 fﬁf*“*%
12 MEBEES (WY)W B U 2EFoRG 2 LI L@mETh 5, Wi
DONNTaxXy b - HEHlETEoMAREHERICHEES#F L B2, M, Xi
ETEHRICH S,

1) THE) 239 B L CIIREDIEIEE 2GR T2 2 L6, B TR
EWEEND DB D, ARE TReEEEIS & THIAE) &) HEEE W 558,
Z DIENEEIZOWTTFWZ2 T35 D TR,

2) ZEMZEN LoRR2REGNORENLH E LT, GATT21 4, GATS14 %D 2,
TRIPS %8 73 4&. T3 X —EHE4H 24 4 3 TH, WONHABERESHY (TFEU) 36 4%,
[Al 346 4%, KE - A ¥ a - hFFiHE (USMCA) 32255 H 5, EERRRNIZE
50 89 ki3, Tl v MEZHGT., TS oBeic THo Al (free-
dom of actlon)J k%ﬁ"g’?“%’:}zf;m;c‘:%ﬁ&)%b\ uh%ﬁé%ﬁ%fﬂﬂOD i & 2
2155,
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WRE D MR EOMIRZRET 272D IChE R EE L5 2 L T
(prevent/preclude) | 7\ Z EEEDED S, WRMEELED 2 —EDEEIC
W E DA LB OB b N IATHTEL LT L2 RELT Y,
RGN OEL I, D2 b REHEC TR M ol A IBI 2 4i4%
BUE % T MBI Ok E @R E Il 2 & XN, &) bIPEReRESED
BHETHOFNCED SN TELI ETAIGN Y, W, EERWRHSRICE Y

3) See e. g., OECD, “Table of BITs and FTAs (Investment Chapters) Containing
Provisions on Essential Security Interests,” International Investment Perspectives:
Freedom of Investment in a Changing World (2007). Sebastidn Mantilla Blanco,
Alexander Pehl, National Security Exceptions in International Trade and Invest-
ment Agreements: Justiciability and Standards of Review (Springer, 2020) (%, il
W - BEEICB T 2 ZRREE N Ic o & BCHWICE (“it considers”) & ® 5
PEDO DG, 2 RKEHOMEN 2 3 DORHNICX Sy L TR T 5,

4) See, OECD, “Essential Security Interests under International Investment Law,”
International Investment Perspectives: Freedom of Investment in a Changing
World (2007), p.94; UNCTAD, Bilateral Investment Treaties 1995-2006: Trends
in Investment Rulemaking (2007), p.83; Alan S. Alexandroff, Rajeev Sharma,
“The National Security Exception Provision— GATT Article XXI,” in Patrick F. J.
Macrory, Arthur E. Appleton, Michael G. Plummer (eds.), The World Trade Orga-
nization: Legal, Economic and Political Analysis (Springer, 2005), p. 1572; Lev-
ent Sabanogullari, General Exception Clauses in International Investment Law:
The Recalibration of Investment Agreements via WTO-Based Flexibilities (Nomos,
2018), p. 42; Jeswald W. Salacuse, The Law of Investment Treaties, 3rd ed. (Ox-
ford University Press, 2021), pp. 472-473.

5) Holger P. Hestermeyer, “Article XXI Security Exceptions,” in Rudiger Wolfrum,
Peter-Tobias Stoll and Holger P. Hestermeyer (eds), WTO-Trade in Goods (Brill,
2010), p. 574.

6) BIECIREETED 15% B LEREFINZED TS L Is (Caroline Henck-
els, “Investment Treaty Security Exceptions, Necessity and Self-Defence in the
Context of Armed Conlflict,” in Katia Fach Gomez, Anastasios Gourgourinis, Cath-
arine Titi (eds.), International Investment Law and the Law of Armed Conflict
(Springer, 2019), p. 321), {7, LAREEGFIIHIHT L bEEFFTH 0K & 1
o, HIMERY 45 1 P, MM ARSI D 8520, 952, 1052, 11
e 2JH, EBMMFECHPTRLE 72 46 93 &% %, RAeREHNO L T2 R H
%, See, Susan Rose-Ackerman, Benjamin S. Billa, “Treaties and National Securi-
ty,” Journal of International Law and Politics, Vol. 40 (2008). T4z D ftho [
DEAF RGP T RDELHFE) (TR 28H0 6 Ol 2 R D 5 WM AHESGH 15 5D
VhWwbTus—ya VEELFAB LR GNE, TRy — a YEEDENIEEICD

3
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T, GATT21 475, g - #E W OFEGKNTE D & i LRI IE DS
BHINZHEPRHIMLTED ., ZORPEHADH D SiHELEEDTHEY,
LARLEEBII 2K 25 & L T2 OEMMEE  (legal nature/legal character)
Bhb, Tihbbt, ZRREHINOIENEHIZV» R 2D, THS, ZOM
I, BlZ1E, 2000 ERD 7 IVE ¥ F v DREFEHEANDRIGZ K 5 @O RE
I BT, —REFRE EoEEERE S & LRz MGG e flsh
BUEOBIRZ [ 5 KR TR b L 729, £7, 2019 4> WTO JEEEE ik ¢

&, Rusan Ergec, Les droits de ’homme a l'épreuve des circonstances exception-
nelles: Etude sur Uarticle 15 de la Convention européenne des droits de I’homme
(Bruylant, 1987), pp. 39-54 % £,

7) “Article XXI: Security Exceptions
Nothing in this Agreement shall be construed
(a) to require any contracting party to furnish any information the disclosure of

which it considers contrary to its essential security interests; or
(b) to prevent any contracting party from taking any action which it considers
necessary for the protection of its essential security interests

(i) relating to fissionable materials or the materials from which they are de-
rived;

(ii) relating to the traffic in arms, ammunition and implements of war and to
such traffic in other goods and materials as is carried on directly or indi-
rectly for the purpose of supplying a military establishment;

(iii) taken in time of war or other emergency in international relations; or

(c) to prevent any contracting party from taking any action in pursuance of its
obligations under the United Nations Charter for the maintenance of interna-
tional peace and security.”

8) See e. g., Tania Voon, “The Security Exception In WTO Law: Entering a New
Era,” AJIL Unbound, Vol. 113 (2019); Benton J. Heath, “The New National Secu-
rity Challenge to the Economic Order,” Yale Law Journal, Vol. 129, No. 4 (2020).

9) See, CMS Gas Transmission Company v. The Republic of Argentina, ICSID Case
No. ARB/01/8, Award, 12 May 2005, paras. 332-374; LG&E Energy Corp., LG&E
Capital Corp., and LG&E International, Inc. v. Argentine Republic, ICSID Case No.
ARB/02/1, Decision on Liability, 3 October 2006, paras. 201-261; Enron Corpora-
tion and Ponderosa Assets, L.P. v. Argentine Republic, ICSID Case No. ARB/01/3,
Award, 22 May 2007, paras. 322-342; CMS Gas Transmission Company v. The
Republic of Argentina, ICSID Case No. ARB/01/8, Decision of the ad hoc Commit-
tee on the Application for Annulment of the Argentine Republic, 25 September
2007, paras. 101-136; Sempra Energy International v. The Argentine Republic,

— 109 —



Bk 42

k. GATT21 &2 &, ZAEMEICE T 2 RSB WTO Ichw 2 2R T
HETHh2 L) Rz a s 7h7m L, KED TaEHETA#EA (non-justicia-
ble) ZBE) & LADIZNL, 77 74+ % EUSIE TRV (affirma-
tive defence); TH2 & HRL ALY, TH Lz ime LT, ¥l Tli,
B 72w LRI 2 T iEMEdT 7 (jurisdictional defence) ) 72 D> T4k
(exception) | DWW, T—XHH, 7225 DEHARI, Zod TR 73
TR INHLT ) D H'? | SRR B OB 2 e 5 "3 n] (permission)
BROPEBIENT 2IEZ R4 - G 2 THisr (defence) ) ZDH!?,
% EDENEEDT 7 ) L= a VRSN TE L, ¥3 LOHBIILETH
DL I - EHlE LS T 50 b —RRTIE BV,

b E XD, ReffEfIIH, fH4 DFFNERT o NAFIHTH D 2 DR

ICSID Case No. ARB/02/16, Award, 28 September 2007, paras. 364-391; Conti-
nental Casualty Company v. The Argentine Republic, ICSID Case No. ARB/03/9,
Award, 5 September 2008, paras. 160-236; Sempra Energy International v. The
Argentine Republic, ICSID Case No. ARB/02/16, Decision on the Argentine
Republic’s Application for Annulment of the Award, 29 June 2010, paras. 106-
219; Enron Corporation and Ponderosa Assets, L.P. v. Argentine Republic, ICSID
Case No. ARB/01/3, Decision on the Application for Annulment of the Argentine
Republic, 30 July 2010, paras. 351-354, 400-405; El Paso Energy International
Company v. The Argentine Republic, ICSID Case No. ARB/03/15, Award, 31 Octo-
ber 2011, paras. 552-555, 561-670; Mobil Exploration and Development Inc. Suc.
Argentina and Mobil Argentina S.A. v. Argentine Republic, 1CSID Case No.
ARB/04/16, Decision on Jurisdiction and Liability, 10 April 2013, paras. 1014~
1015, 1023-1131; El Paso Energy International Company v. The Argentine Re-
public, ICSID Case No. ARB/03/15, Decision of the Ad Hoc Committee on the Ap-
plication for Annulment of the Argentine Republic, 22 September 2014, paras.
108-115, 117-120, 241-248, 251-256.

10) See, Russia — Measures Concerning Traffic in Transit, Report of the Panel, Ad-
dendum (5 April 2019), WT/DS512/R/Add.1.

11) See, Hestermeyer, supra note 5, p. 580.

12) B 243, JIREREGE "oy 7 —8Yhasic Bl 2 f5E (DS 512) —Z R4
(GATT21 %) D4t#E—, FRIETI Policy Discussion Paper Seriesy 20-P-004 (2020
), 21 HEZIH,

13) Caroline Henckels, “Permission to Act: The Legal Character of General and Se-
curity Exceptions in International Trade and Investment Law,” International &
Comparative Law Quarterly, Vol. 69, No. 2 (2020).
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FAIBBTIIC I — S 2 IR o, il 4 DS LD L2 IREHIS SIH DL
PWEMTTH 2201, AEMNIIER O EKIRIREETH 2, —E D@ L I
YD & N 2 LRSS O VT, 2 OB 2 a2 Bad, Sk
BOT7VI—2aviCBEDL)Bbond ), 2 REMEGII O fFRE
FICwn 2582875705 R0z EHT 22 LT, o
FRIDENGRICERT 2 2 LI2H B,
LARBEGINOENEE D VD% 2 BEEZBIG AT 20100 &, EFEOMm
FIFZECIRRRIC, AN B 2 BEEST & AP E L OFTE & v ) . BNk
flE2SHEH SN Tw 3, ZaU LT, REREGIZ O % 3K 2 F2 0N 2 5L
ORI TV 72 2 BEN D 20013, —MRIEBRE Lok EHAF h & oBIRY
L) ERE, ARNARASERSNTE L LIFSVEL, Lo, FIsH
EDEMNME I, BEORMEBEO VRS 2 L6, ZOEKETOMMR EORE
Fld, MERE BB S L OBIRATICR e s v EE 2GS,
Ak, M EOMER#E? S, B - RETWOENZ FL0RE LT, %
AR DB E IO F, ¥F Lo REZEEIL 72 FT, ReftEiciEb 3
P % RO BB & 32500 THAREFEE ) &3 28F L | Laprbt
ICBD 2 HEE S S DB R & U BT 5 THFEIE M L, & T 5B
WL (I1). Z OIERIERG DY, R, FEHEMOR SO FHiH Tl &N
TELDIW L, EERMNZBERCERZ G0 THREEL ZOMEKE2H L 2

14) iz MBI ED PR OFFRE Lo @) TRIlRAEe s 70
%3445 (2021 4F) M,

15) See e. g., August Reinisch, “Necessity in International Investment Arbitration -
An Unnecessary Split of Opinions in Recent ICSID Cases - Comments on CMS v.
Argentina and LG&E v. Argentina,” Journal of World Investment & Trade, Vol. 8,
No. 2 (2007); Andrea K Bjorklund, “Emergency Exceptions: State of Necessity
and Force Majeure,” in Peter Muchlinski, Federico Ortino, and Christoph Schreuer
(eds.), The Oxford Handbook of International Investment Law (Oxford University
Press, 2008), pp.492-498 ; JINEMIE MEEHEICE T 285 —7 A/ —FE LT
DEAREHE— 7 V¥ v F VR ERIC A DR L 2 R — FRIETI Discussion Pa-
per Seriesy 09-J-003 (2009 4). 30-33 H ; Jurgen Kurtz, “Adjudging the Excep-
tional at International Investment Law: Security, Public Order and Financial Cri-
sis,” International & Comparative Law Quarterly, Vol.59, No.2 (2010);
Henckels, supra note 6.
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(I.2), 20 1T, HIAELHIPH Eﬂ%ﬂk%EE%mW%%®E%&wiﬁ%#
5B - HE o R 2 MR L (L 1), BIR AT ELERIC D W TRl § 2
(I1. 2),

1. AUERERPHEE & sl

[T, BfTFFEEE E 2 <. KBGO ENIE & L -CBIEHRIFHImE &
FEE E Lo XH DS BERIICRETH 5 2 & &, KD ERIZLRIRER I oK
IR OS5 2 2@ 5,

1. EATRASR
(1) L

LARRBI I 2 3K 2 71k, GATT21 6% TR R E LT, 20 i Lk
WCHOND X951k %, PIHOFEHCRARBEGINOENEE X463 L batmn S
Ny, WihaskidzIhws, HlziE, David D. Knoll 1, Wik T
TORFRRE BRI TSP IZ TR, L ot A2, GATT21
% N R BRI 2 580 2 2 L THRI B G E K 2 B4 ELE & LTl
19 Knoll 1, 21 % GATT25 5 L Ak T35 %k (waiver) ) 5§76 & 2
ZBHRICN DT, ot b, ZOREBIILTLOIHSHICIN TR,

TEHIRES KD 5 D1F, 90 F£IHD Michael J. Hahn D% TdHh %,
Hahn 12 X #uiE, GATT21 Fid JERF IR IC X 2 GATT o &0 60 T= 2
=71 FETHHW, GATT O THiPASL, OHFUC BT 2 BUARHHARDL &
B 29, LeREHIND: T2 27 —7 ) FHTH D I LDREEIZ, UMTD L)

16) David D. Knoll, “The Impact of Security Concerns upon International Economic
Law,” Syracuse Journal of International Law and Commerce, Vol. 11, No.3
(1984), pp. 575-576, 587, 597.

17) Ibid., pp. 585, 602-603.

18) Michael J. Hahn, “Vital Interests and the Law of GATT: An Analysis of GATT’s
Security Exception,” Michigan Journal of International Law, Vol.12 (1991),
p. 564.

19) Ibid., p. 585.
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RRLBICHINIC R E N T WS, T4b b, GATT21 45(b) (i) 2% T4, %28
5220w, 23k TGATT 28, BROTEDEEIRIGE L 72 4 HE Iz, 4
R DRI ZRD 2 2 LICEDFIIREZ G2 TR D) W) RITDE,
Z 9 LRI GATT IRk A s T ikl Abe 2 b0Thh, 25T
B, 2525 R GRc GATT 3o OFE LR LA L TR WD T
H5. & Hahn 320, ZEREHIN%ZED T 21 Gk GATT OFEEN 2 H
HPHOMRA %2 RTEHE LTHEINT0s, sz,

90 R UK, RENC X 20 F 2 — NEFHTIBED 2D DD 5~ )L L
R e N— b rEORlIES 2 E LT, WTO O#yd ik Thiic 817 2 GATT21
FOEAMWNERS (OSFV) OFEREZYIT 200, LwIiimEsEEHINS
X913, ZofiizoE, Hannes L. Schloemann & Stefan Ohlhoff i
k. GATT21 D% LT RNV DOHERZ URITIEEE L TE S TPk s

20) Ibid., p. 587.

21) See, Michael J. Hahn, Die einseitige Aussetzung von GATT-Verpflichtungen als
Repressalie (Springer, 1996). TffLe L TD GATT OEHEO—FE Ly LI N
7oA, Hahn id, BRI RIASE ST U 72 2 & CRF VIS IE DS R B sE SO 59
ZHHIEE L L CH N2l H 2 2 L2 E E 2T, GATT O #IH I8 8/
(prima facie) IZX T 2 HEBEDREIRINZ D E VI BEI S —RERE L
GATT #7K7 4 2 (ibid., pp. 1-14, 395), Hahn |3, #&FHEE % GATT DHEBD—
Jit7e T{F1k (Aussetzung; Suspension) ) &FEBLL, —MEEEE LIZELO DD
WERBDEIERHFARESINS & L7 LT, GATT 13 GATT Fo#EEM IR 218 %
#9225, GATT ADFEHES I L Tk GATT21 &0 %E & 7= #iH TEMIIPER X
niw»EFHL % (ibid., pp. 284-285), F 7 RIATATEEH] & LRGN OB RIZD
W, Hahn ld, AETYH. GATT21 £ (b) (iii) 2% T4, LED TR I LITDE,
ZORHEIC K E; GATT D #Hh 6 Dk (Befreiung) 13481 E O B 17li o@u:E %2
FlOTICHRETH 2 L 505, JHUFHRFIRBO TSR X D S FELSERG B §
LHERFIETE 2 L) EFENCHIGT 2 & s (ibid., pp. 346-347),

22) See, Rene E. Browne, “Revisiting “National Security” in an Interdependent
World: The Article XXI Defense After Helms-Burton,” Georgetown Law Journal,
Vol. 86, No. 2 (1997); Markus A. Reiterer, “Article XXI GATT - Does the National
Security Exception Permit “Anything Under the Sun”? ,” Austrian Review of Inter-
national and European Law, Vol. 2 (1997); David T. Shapiro, “Be Careful What
You Wish For: U.S. Politics and the Future of the National Security Exception to
the GATT,” George Washington Journal of International Law and Economics,
Vol. 31 (1997); John A. Spanogle Jr., “Can Helms-Burton Be Challenged under
WTO,” Stetson Law Review, Vol. 27, No. 4 (1998).
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fig (DSU) HEAEZXWRED LTwAWnI E2 5, Z DR H KSR
DEREZYT 2 TEHENVEENEF (direct jurisdictional defence) ; Tld7Z\s,
LT 2%, Fio, FERNARBIHED S BIEORE W2 FEIEW 21 \EHIWNICE S
v TRIBEREEERENT A (indirect jurisdictional defence); T&H % H 2D\,
BED T O TIREBIN TS ) AEHBEAERH 2 £ L Tw 52,
GATT21 Z&1d, ¥ S ikB O B EMER 2 HF 3 2 EHOBE TR 2L, 20
WIS LT B AR EA L HETO BV E LIHFHETH 5, Max
Planck ® WTO EF RS ) — 2T GATT21 4% 4H24 L 7= Holger P. Hestermeyer
3. Z ? Schloemann/Ohlhoff IZ#&#ll L T, GATT21 &% TEFEMIIF) Tl
72 < THIAE (exception) ;] TH 2 & LTWwB®, 7, Dapo Akande & Sope
Williams (&, WTO DOHERR & Z RO BIfR 2 % 5 hT, LAatriEfl st oo
WWEKT 2, BINAESH 2K 25 m2 1 £ 2 T, Ktz BT 2 5568
. SRR & ORI, BB D & OB, SOEAEIL - KT H
. RSO G HF B S 1, GATT21 &3 #H > © OB %2 E»
ZEEICENT B LI N5, oLy, Akande/Williams (&, HEIVIEE D&
WIZOWTZNDL BISEERE S, BRI L RREICN T 2 BIERD A & EIED &4
Pk % EER BT W AR 2 o ThHh B L LT, INEHET Y, ULok
T, FHUSB W TR, WTO ofy S EBI D IEIR & DBIfRIC S & GATT21
% 2 OB G FHREREEB OB % Ui\ T 5 B OBE & 3R 7w BED
EhTthot, 20 T, BEHW (self-judging) X% &8 GATT21 D%
TFRREIZOVT, ECETHFAVRIPPEELGHM E SN TV,

23) Hannes L. Schloemann and Stefan Ohlhoff, “ “Constitutionalization” and Dis-
pute Settlement in the WTO: National Security as an Issue of Competence,”
American Journal of International Law, Vol. 93, No. 2 (1999), pp. 438-441.

24) Ibid., pp. 441-447.

25) Hestermeyer, supra note 5, p. 580. "4}, OEEILFER S N2, GATT21 4
IFEFHEF O T TR (affirmative defence); & LCHbn 2 RETH 5,
Lans (ibid., p.582),

26) Dapo Akande, Sope Williams, “International Adjudication on National Security
Issues: What Role for the WTO,” Virginia Journal of International Law, Vol. 43,
No. 2 (2003), pp. 366-369.

27) Ibid., pp. 369, 378-384.
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2000 FEUIC A B &, T Y F v OREF K Z K 2 IR 2 i £ 2T,
B e & & & TRAREH I OB E 2 ) g B R o s K51tk 2,
G LD BIABE DM IO & HEE Lo Bk L o2 RE L
Jurgen Kurtz (2 X4UZ, W& OBROBRICIZ, T3 (confluence) ;. TEjl
Wy, T—RINHEH & —RIEH ) XA, EWHIEEDOT7 7a—F2H %0,
DB, FET 7'a —F1d, PISEIE & RGO NS —KBIAITH 5
ERAIRE LT, BISMEIE 2 B2t O R lE & 3 2 B CH 250, THUTHRL
T, —XIGEM & ZRIWBEAOXA 7 70 —F 1%, 35K EOBIARED K
TR S, 20U K D BEEKDAAE ST 5 LI L G- 75613, Ba
WEFEDSEILEVEFHAI R & L CRNITEA I NS LI bDTH S¥, Thbb,
%89 Lodise & EEE Lobir a2 25500 (legal plane) TEFH L. ¥
THRMFEH & OO G MATHIWT S 11, KICSHINDHIS 238 U 7 ER DA D
MRS D . 2 S CTEBERDEET 5 LI fbm L 2o GAIc, HEE LD
EEHAFER OB OB RS b S, L) KA THES N5, Kurtz 1%,
DL Eo#io Lo, EEBEZES (ILC) 12k TEE S Lo Bl —
TBANE UTRZEAN T S e 2 &0 589 Lo BIAEIE R 8E 0 & Kl S e
FRENEE R DR S HH O (tailored defence) ; TH D, FEHRIME &
TEEE L OB O S OE VDS X VIS 72 2 7% EORA 6. —RIVEH
EZXRIGEAOXAE LTIRA ST 70 —F 3% THS LT 5%,

28) Higi: 9 2,

29) ‘waREGI R ERE Lo EEO - E L Thbin s (see e. g., William
W. Burke-White, Andreas von Staden, “Investment Protection in Extraordinary
Times: The Interpretation and Application of Non-Precluded Measures Provisions
in Bilateral Investment Treaties,” Virginia Journal of International Law, Vol. 48,
No. 2 (2008)) %%, AfTILAMREGHIMNEH L THIDY LIF 5,

30) Kurtz, supra note 15. See also, Jirgen T. Kurtz, “ICSID Annulment Committee
Rules on the Relationship between Customary and Treaty Exceptions on Necessity
in Situations of Financial Crisis,” ASIL Insights, Vol. 11, Issue 30 (December 20,
2007), available at, {https://www.asil.org/insights/volume/11/issue/30/icsid-annu
Iment-committee-rules-relationship-between-customary-and) (accessed: 2021/11/8).

31) Kurtz, supra note 15, p. 352.

32) Ibid., pp. 356-357.

33) See, ibid., p. 344.
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— AR & ZRBLRN D Xl %2 & 2 T, LetREGIIL OB IEE OB % Fin
T200MERIECTH 2, JIIE, BEGE LORERBHIMCO &, SR8
O HIPH 2 W - BT 2 — K & RS 20, ARIZFENBBOEKICSH
7 BB AT 5 HIA T 2RGS0, LIRS H L L
ZIRMT %%, 72, WTO il ERE S %2 2 17 T GATT2] S0 ENIE %
o imB Ty, T—HHL & LTo DEARS ) &3 2BRE . TS
E LT T &3 28D 2 EREPLL T 20, Wi KRB
KBV TERALZZ 0D, FENCANELRIND, Thbb, FNOEEKREE
OHPHZME S 2HEZ DD, 2N DENOBHEIR ST L Z2HHEE LT, &
F EOBBICAEBL ROHEEZ EXLT 2 BER D, L v XKEITH 2, JITE
ICEUE, CoXBIoEERE, AW B 2 EEIET L GFHE ORI
ROLNBE, Thbb, —XBZ 2 HRNTH 5 L TUX, DRyt
DEAIE, NRE 4 2 HBEIFOBEHAHPICE N2 080 &\ ) Lkl
L7 D UHIEEOFKER % FIRT 2N 0dARFEICEENS 2 LD
AEHERZ ) L3N b, Zuc L, ZXBHIZ 2500 Th % L3, Jalc
HEOBEEKIED M SN RETH ) . RRAEFIN DT I BT 2 3EHE
L2 AT 24T 2, LI BRETH S, JINEIE, DM OIRfE):
ZUD I, ERN A L ERERINFEO LS 5 13HS TR, Bifb
NTw2s LHEfMT 2%,

LRI % & O B E EOBISBLIE R . Wit 29 &k (TiED & ik
9 2 ERMER] & LCo THlfIME, LSO Caw L % @ 2% Aikaterini Titi €
H5, Titild, ZOREKROBFIEDOE Z ., WhiE Lo BEIREDOHIFHDOHR &

34) Ibid., pp. 344, 347, 356-359.

35) JIgE THlABLE — 8 L R o LRk NE (W) TEESREE (4
4, 2010 4E). 165-168 H,

36) JIE TEiHEERSC) 12, 21-22 H,

37) W Lz, 70 M "o ¢y 35, 168 H, 7272 L. WTO Dy 4@k
m‘ow“( ALy &) TEBEREDLHT L SEEHEFEOR ISR D S bIF Tlda v T

hfilnis s (JINE THiEHRSC 12, 22 H),
38) Ml Ly, 21 B, F7, JINE TRifeams, 35, 168 H,
39) Aikaterini Titi, The Right to Regulate in International Investment Law (Nomos,
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HIREIC DX %, i DFE - E, PREDHEIPHAYHIIR S 1 2 B a3k 1 2%
EEMED 2\ T LIz b | BUHIMEDIEI T H 2 L& 3B EDIZ OFEHEIT 2 £ 9
Hich s, L3Ns, FHNOFERBGOHMEIRZTRIGAELRED, E
LRI, SERIDOBHNRICEEN 2 TH LD S,

Z 9 L7z 2000 RO HGRZ S LT, wrg - B e L oL R EGf¢
IZDWTC, ENHEE %K 2 BEO I % $27R L 72 23 Caroline Henckels D#
BowmETh s, H 112, 2019 F D+ T, Henckels 13, GATT/GATS k¥
BEWHTIC B T B LRGN O I OWT, 4 DDHEZFIR L Tw 31,
—AREIRE I oDE A S T & 5 B RGEHEE S X T & - DB &5 B B
— AR EIRE L oEE AN R ORI & T 2R, ENEBEO THIPHZBRE
% (limiting the scope) W& & $ 2R, 2 LT TEAINAEN 2 RER AP
(treaty-internal affirmative defence) ; & 3 2Hf##ETH %, Henckels 12 k1L,
BIHEBEEE, Wb TXHIAL & TR OXBNCHIGS 2 &3
BLB22, $hbb, —XBANISEOMKRIERTH H 58 28T L 7B
CBIHZ DI L, “RBIANE LT OEEMEIAFH I —IEo (prima facie)
FANEN 2R & U CGERZ LT 282 R4 L AE T 29, 21T, #i
PHIRGE & BT DO WTNTH 20 & b BEIET, FRRE O ST % Midt
T 2RO YEIMEOKH HNOZEA R, 2 L CGREHEMISEENEL 2 LT
2%, 2ok mKEilo LT, Henckels (&, B fEEH & 8T 7 22 4 R ]
HEHADRE S D IS LT, ZatREESIHE—HLRI & LT DS D HiFHRE
MASTEMRNPTAR & LR T RETH 2 L 59, 7272 L, Henckels I¥, 5
FINTER 72 BRSPS & 3 2 BEARIC DV T, 2 O ORI IZRIE & 70 2 581
£ 2 IBDEMERL DL TH 2 LBRTE DY ZORITOEEMHASH &

2014).

40) Ibid., pp. 35-40.

41) Henckels, supra note 6.

42) 722U, o TREHL E TRBIL d L B Yy 7 TH D R &R 5
ogE TR E biRfiiEn 2 (ibid., p. 330),

43) Ibid., p. 331.

44) Ibid., pp. 334-337.

45) Ibid., p. 338.
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DXEANZHS L OS2 TIE AR, ZAaREGIS 2 I8 L e 2 &SR
HEXAT 5 2 L oREEIE, LAAREGI OB & —MRIEFEE: ko ERLA]
HHTH 2 AP RO 2 XTI milcd 2 L bIZE S,

%212, 2020 4EDF#E T Henckels 1&, 3l - B#ESKIED & H5 5
HIZOWT, THift (defence); & LTofste, T#4% (permission) ) & LT
DEIFEE S XAl 2R L 7z BT, — st b LefREG S . Pir &k DFra L
LCHETIRETHS LML T2, Jifr e Lot znzEH L c0n
WEEET A L e B iEE IR - LT 20 LT FIE L L TofilstiEs
BB ORI EZRET 2 L) XHITH %%, Henckels IZ L4uE, ZDOXHID
BEEZLLEDLERMIN L2, FARL UTHRL 28613, FEEREH L 0%S
PEX D e FIIRE DB PHE S N5 2 Lica D FEERBBEOMBHIC B T
EORGIHWZBR L TOEHAEFER L OBGRTEENELwED, Jif LD
SIFAR L L THRT 220 F LW, hE, 2019 FOMmEICE T 5 —REER
B EoEEEHAE R LB D 2 2 oD E OBIRIZHT L HHRIN TV
WS, EEERRE O BREGEHEC S L 2 B E MRS & S 5 SUIRT
BT ST s 2 Lo 30, —MREEE Lo@E A Fh &b % 2
DOOFRIPIS L L Toffo R EMEMT SN TS ERLE S,

(2) Bt
DL LCBEBLL 7 561709013 2 OB IC B W THARTH 205, LRtRIEGI S H31E

46) Ibid., p. 334.

47) Henckels, supra note 13.

48) % B, 2020 FEICFIfT SN Tk, THFAS Lvo iRV s nd, HiEEE
Y= T 5 TR L. RETANOREEBONEN 2 E D 5 THiFHR
7 (scope limitation); & \» 9 2RI 234E R E 15 (Caroline Henckels, “Scope
Limitation or Affirmative Defence? The Purpose and Role of Investment Treaty
Exception Clauses,” in Lorand Bartels, Federica Paddeu (eds.), Exceptions in In-
ternational Law (Oxford University Press, 2020)), 7. [FHfHIZ 2019 F£0in#E T
LTI FELE L TERINTN S,

49) Bl LT, GATT3 ik 7 2 THFEOES oKWz 2, wbhw 2 HiNE)
Bry7u—FOZMEEEET 2l L S d GATT20 5 & OBIRDIE & 2 5 2\
L FiE & 4%, Henckels, supra note 13, pp. 575-582.

50) See, ibid., pp. 571-572.
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PACEAT 2 AR E LT, 5 aEai 2w L SAIBEBI O HEBR 12 3 2 HIBR.,
G D TR BIAEPH O HIPR, IR O IBDEK Z e & L 7258 Eoift,
— AR BRI LR HAI S & 7w LERIE, @ 4 >0 FRB R I 1
Tz,

bold, TO4FMEILTLHRATHICK T2 E2bDTIE AW,
LIS, MR MRESTE W LSIBEBI O MER O HIFR & | 5659 0 FZOR 1 A A di e
DOHIBRIE, TN D FEHOBAHFICE D 5, WiEDE X, HIR»END ED
I miF o nT a3 hIcd b, B2, & Eodif &, —REREE EoE
MR SR IS, ERBHO - IEOEK T 2178 % 141 - G2 &
WHEHTIFIEL TWw 3%, TORT, SBATITRICE W C—REHI & ZRHBLHI
DX 2 BT 5 HE VB H5, Henckels bR 5 Lk 912, TORINIHTL
SR b DT w», TSR & TR v ) MR, gk, ILC
DEREFEDFEHPHZ R T ODEE LOXHl L L TEAINSDTH T
L) HRICEAIUSY . 2 OFHZ RIGE Lo EM & L L TR 1S
METIMREICIIEEMER LSS, 2 LT, T-Xx8AL & T=208R1 oK
MAEFHEE LvoThiud, NENTRL OREIZMNEL, —Ib0iEK % R
T2 AZ LT 2 L) B WESBIN 5, — M EEE Lok
th & OBIfRZ A, BISHEDENIEE Z Db 0 DRBITIE % < A op)
IVBE D BHEFRIR ORI & ALE AN 2 503 &k b < %,

DlEZEsE 20U, ZarBEE ok IEE 2 & 2 FHEN R E LT, 550

51) —fkE B Lofifico &, TIEY4L (justification) ; & T (excuse); % X4l
TRE LTIV EHICH D (see, Federica Paddeu, Justification and Excuse in
International Law: Concept and Theory of General Defences (Cambridge Univer-
sity Press, 2018)), Z#uc kdud, NEX{L) 2RO UgticBb b stk
12 & 27804 (permission) & L CEBRMEZIET 2 oicxt L, Tl 3k
DHWE 2 UEIHEICHED @B T4 O Jitfl 2 18 L B2 HE1T 2 (see, ibid., pp. 8,
16, 101-102, 118), 772L. ILC DHEFRETILDOBFMEEICE WTE, Hd 5
B EFRT 5 2 LRI TE D, X b DEEMEAFH ) CiE-ShTw b,

IR 2 2 RO 4L & RE DO KBNIRIZHEZT 2 ICE>Toawn kI Ich
ZiFons, ZREL, P ORIBMTH 20 IEEREIBIETH 5 9, AFEIZINT
i, EO NEX{L & THIE) OXBIEEHE L ¢, RREDIT A %E A ORISR &
L7 LTl d 2 L v ) KT NEYSE, otz iy 2,

52) Ibid., pp. 53-57.
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B O BIEHIP % 17E 3 2 654 (BLAHEPHEE R 54 & ReE OffiE % IE 241k
TAEH EEIE LRI DX A SN D, B E B 24238 9
DIF, EZET2ZENOHBRE T 20, MZENOBENRE T 20DOMETDH
%, $hbb, YHEPEEZ A ) HMORETH D . WRNICE LEURINICE
Lo LR35 R G LBERITAICOEFE T 2METH 2%, Jrucx LT, i
EE AR E, R L 72 2 BB OBEHBRNICH 5 2 & ZHift L LT,
Z OISR DRMEZ TR 9 . T4b b, HHEIES{ER D2 REG 1
LAt & Bb 2 fiE 2 4T 2 540 EofilE s L TiiESn s,

U PH I E AU A & R R LR, [T & e B E & MRS O B
WREPEZ B0 & 09 T, PENIC R RIS, 2oL 5 DX
A&, W EDSETHIFE TS, Hahn, JIBE, Titi, Henckels 123t L THEHRI
Too FR 2N, HEEICE TS 64 (exception) ) ZIAS R E L7
EROWE E b, HIEEICBLTHEZ —~I1cT %, T74bb, Lorand Bartels
& Federica Paddeu i k#uE, JAzD THI4% (X, HIEBIC B THRR AN
SN 2200 KEMICIE, THIFIRE (scope limitation) ; & #ezgo T4t
B I N 5®, WFOEWIE, WiFEIV— Lo HEIFEZ RE T 201
LT, BFZIMEAOEAIZI DV — LW 2R T 2 5IcH B, 2o THiME
BRaE, &Aoo THIAMBLE ) OIXBNE, TV —)b 258 Lo FEREE LT h

53) #lZ 11X, GATT & FRICIER - BRIRS - FEE S ITO) HNF#EED 86
ZlF, EH E oIS HE WY BT, HFBEEZ EOBE LI NG, 2 - Ya v
TWTO Al DI « -2, i, BiioZE, TEEME) 6895 (2020 4F),
40 HH 2,

54) T4kkRIERE, & LT, B4, #iPHEE (delimitation of the scope), #1—7 7%
b (carve-outs) /B4, ZE#kE: (flexibilities), ¥ (derogations)., FEFEDHFIFL, 5
B (EAERHAD) . &EMEHHI2MER S 15, See, Jorge E. Vifuales, “Seven Ways of
Escaping a Rule: Of Exceptions and Their Avatars in International Law,” in Lo-
rand Bartels, Federica Paddeu (eds.), Exceptions in International Law (Oxford
University Press, 2020).

55) See, Lorand Bartels, Federica Paddeu, “Introduction,” in Lorand Bartels, Fed-
erica Paddeu (eds.), Exceptions in International Law (Oxford University Press,
2020), p. 4. See also, Giovanni Sartor, “Rules and Exceptions, in Law and Else-
where,” in Lorand Bartels, Federica Paddeu (eds.), Exceptions in International
Law (Oxford University Press, 2020).
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L LafriEIS 2 K 2 BUAREEPHEE & RFEIE SO KNS 2 A5,

2. Xlogs

(1) FHemEaE L Buh - EENEE

LARBHIN OB ICER § 5 # L LT, TR CRICHEmMI N TS
7eDIE, AN B\ TEEREBHE K L HISBUEBH O W3 g S Il 5
eV ) BENER &, FIMREDEHIC O W TEHEHETZ A ) DIF»Ino:YHE
HEVIHHECRSTH S, bo b, 9 LTk EokilErng i
BIS DIENIHE 20 & SR E N 2 DI IE, FERTH RSN 2%, EEEF 350
Fio#FmE IND I ENH DT FLHETORSICOWTH, HEDHE X
P L HREN TR Z LRI N 2%, RGN OENEE R Lo
TR T 5 DEINIEZE LS 2 ENEBICHEE SN L DT TR\,
Z DEBIIAHARE % otz 0,

Flo. RRIIELC SNAATROIEM D, 20 2 b HFO RN TH 20013,
Z DT R AT 75 ) BROBIHIN G R L BUAIVLDR THEDH 5 L biEfiIha™, <
PUSTEREINC IZBOAT 22\ LR 22 Xu0METH 5,

56) # THIBHSC 1 14, 284-285 HZH,

57) See e. g., Canada — Measures Relating to Exports of Wheat and Treatment of
Imported Grain, Report of the Appellate Body (30 August 2004), WT/DS276/AB/
R, para. 126; Saudi Arabia — Measures concerning the Protection of Intellectual
Property Rights, Report of the Panel (16 June 2020), WT/DS567/R, para. 7.3.

58) See, Shin-yi Peng, “Cybersecurity Threats and the WTO National Security Ex-
ceptions,” Journal of International Economic Law, Vol. 18, No. 2 (2015), pp. 471
-472. See also, Furopean Communities — Measures Concerning Meat and Meat
Products (Hormones) , Report of the Appellate Body (16 January 1998), WT/
DS26/AB/R, WT/DS48/AB/R, para. 104.

59) FEPHE{TICOWTIE, Joost Pauwelyn, “Defences and the Burden of Proof in In-
ternational Law,” in Lorand Bartels, Federica Paddeu (eds.), Exceptions in Inter-
national Law (Oxford University Press, 2020) ¥ £,

60) Lorand Bartels, Federica Paddeu, supra note 55, p.4; Henckels, supra note
13, p. 562.
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(2) FERME

LRI OB L, Z OFEERNAMREED 2 2 L3R 0DE 29 H,

LRGN OEIEE X, 20 h 2B ELEDRD SN 5 Dh 2K 2 L
B B, BUELHPH M E B & SR &, BIAMELE & L CEED S
LMEAERICT 2 LEZOND, ZOMPLE LT, WRE &2 HE OB 201
BT ZNZFNCE W TE R bD LR NES,

BUERIPHIE OB 3, 5649 L1358 0 A th & G RIC 5D SRl 2 M F] 2885
ZRETHHDOTHH ., ARICK VBIHFHIVED S, ZDOBRIUEEOFEHZ
FAIDHAI R L §2 2 LIZEARNICH TSNz, ) bDLIRTE S,
REFTOREZZEHIOBARINE T2 2 L 2 AKEEL 250 LESNE T
2 —MEBEOFE I ED TR ARV, BEADIE, H % FIHZ BLAHITD © bk
NT 25 ik, UHEFHOBEN A HELZLT LOLHHEE LAVE W) I ETH
%, BIZIE, FAEBEOBENREZRET S 2 Lid, NRAAFHICEEFNL1TH
DIELLZ LB EZ2 6T LHEEKL W TH S 9%, GATT21 &%
FT 27 —7") &I LT % Hahn i&, SR EANGER L 2 FERICHEE 5
Z5DH, LIV LT, 2H2H GATT ER IR icfl o oRE D
FIRLHEL TR, ERELTORY, i F S I BUAEIPHIE BG4 0 i

61) BUARFEPHIE | E BRECHIT O T D & R HIHZ BRIV 2470 L HHTEECTH 5,
Wh W2 THEWE A (automatic reservation) ; @ R IS\ TiE, see e g.,
James Crawford, “The Legal Effect of Automatic Reservations to the Jurisdiction
of the International Court,” British Yearbook of International Law, Vol. 50 (1979).
CDORIZERREGICE T2 THLHW XE0EELEDDAES, See e g., Reit-
erer, supra note 22, pp. 195-197.

62) EHDEEESA 298 42 1 (b) &, THEFHIES), ICBIT 2805 Icow T [HEH
IZHED M4k o B I FHEBUE O H RS 2 U REICRO TE D . HROE»ES
2o Tw 5, ZORENBRISTROEH OB E T 2 i L T 5 L35 2H,
[FERSFHIEIE & e o 727 7 5 A FHEAEINR IR Ic B TH BRAbS s TERIIGEE)
DEMEME U UEH O IELPEEMEE SNTE ST, S ETH 55 THRIE
g TH L0 TEHOMEEOFBIIEHLG, & AR O BHIR DL iz kD & b S 11
7z, Case concerning the Detention of Three Ukrainian Naval Vessels (Ukraine v.
Russian Federation), Provisional Measures, ITLOS, Order of 25 May 2019, paras.
63-77.

63) Hahn, supra note 18, p. 587.
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Bl nd, BIAEEPHmE NG, EHNR 2, 2 OBIEFTRHE 2 A & 297
DD EMTESY, T UL, BAEHIEERFIIE, NRE L 217840
IESPEZ ISR L TweZeve, 2 OWEIEH 3 o ] iR 22 BBl ic R o s,
HEIE Lo I 2 Bx s, &L FEDTAZ NEYL, §28ET
BB DS, BRI, YEZAT RIS 2 BIEEH 2257 2 0 9 o EIS O BLHIHE
Difamic BT, Bl TIEY A, HIVPHZRDSERG S 15 D13 Z oFn & g
TEY, Pk, TRAZIESET 2 BEORILIC X, BEOFHSDH 2 Lk
IND, NS IFEETRI 2L &G BRI TH D B
R, EREIRIRORTE, T OIT R ED SHERIRIEE, WYk & 72 2 Pl
E0BoNBHREBRTH S 2 &, HTFHONSKE, BdHd L3, filx
DRFEIE LR DB ANBUE DBILMT T B % D3 O fEREECH 2, HE A
DIF, WERUCE X HEIEYCORIE ., WSRITR 2 B#EINEHEONR L L7
ECRATS L ZHINTESATNE AL EVR) I LETH D,
EEEMABINADONR ZHE S 2 L THETNE Z L, L sohE
M S 2 FRERSUIREFIE L, 2 OMWHE b, —REEGE o BT
BOATBEN & DBEAEEZMONGES2 L) 2 ETH DS, Ko, RTHEZN
A AT, Bk ORRIE T 2 ERE O HIY & U 72 #EF I E D3 &

64) ZAUIHEHFREIG 2 BiEE & L 7 fPHmE D D D B 2 E 2R L 72\, Hahn &,
GATT21 4D XE# B 2 C. RAEIZ D WTIE, GATT b EBERFED —HTh 2
ELT, ZCMEZEY 2 A3 8#H 26T 2500 BN TH D, EELIE
N5 L% THEL (legalisieren) ; T2 DTl LIERT % (Hahn,
supra note 21, p. 348), GATT21 ZcDHiH I3 —MEFEDOHEEZZIIEL 2 LIRS
na,

65) See, Titi, supra note 39, p. 33. WTO #1235 \F 2 BIHIMERR & FIAMEICOWT, HB
EEE T2 H b & BHIHERR - WTO yRic B 2 ¥y (RE RS, 2019 4)
= 2,

66) See, Federica Paddeu, Justification and Excuse in International Law: Concept
and Theory of General Defences (2018), pp. 115-117. 7 THEF,; 2B W TIE,
H IS X 2B RAD2%F 515 (see, ibid., pp. 120-123),

67) WhHW B TEFEE, 1o =, Karl Zemanek, “Economic Warfare,” in Rudolf Bern-
hardt (ed.) Encyclopedia of Public International Law, Vol.3 (Elsevier, 1982);
Vaughan Lowe, Antonios Tzanakopoulos, “Economic Warfare,” in Max Planck En-
cyclopedia of Public International Law (2013).
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%%, ZOR, BEIAHN EFHE S NARFES ZubDIFTIE ALY, LaL,
HAATHIEHIDHEZ L 722 BIIC BT e < & S EBE S IEER D17
7 & U COBEIEHE2 & HTld v, 7o, ATBERNTOWTY | KA
RIEAES I Tepk 2G| EO BHEMEN OTHEZ2 AEICERE S, 220,
Z DED AT S DML Z TSR 5 7010, FEPFHY. BOARI Z DAt [ 2 51 4
LIFEZ E DT E S ZERBTEHL TS B, EED D™, &R
W dE XD BERRITHEZNEMIEITT 2200, HTEICHT 3 (BEY
TRV NHEIE S A TSNS 3 U 2 3Rl FBUC Y LIS e\ EF 2 5 C L IdINE
TH23™, oIz, ERAMEIL 6 GKLU 41 Feld, AhEE D JEIEIT R D SR
FERIPEIL SN LA OBTED T2,

e BT A Z RE I UGN O NR & 70 LG 2 2 OREIE, —ERERE b
DIRATHEIC IS COMERMHIRIIZ S & XD BISMEUE Z U E AR DRI IE-D (N
TEMTIFNCIRY %, ZRREFNADHERK o A O THE L LT, H
E DA IC B D 2 —77 T—MREER %L » L 2 OEFRICSH 2 Pl - ififd 2 BHE
THaRZIEAT 5 2 L3, BUEORILCIS L THBEZ 2 9 20 HLHREDH
ERBIIHC B T, BIATHEO - EEE EoGEtE2 bk n 2 LiconT,
FHRIEARDBEITTFRFIATS DRES RO AL ToeZavizd, L) FHIHH]
BECTHo7, Lo L, MEIELEBIINE, B L % 21782 BN ORHNR &

68) E. g., Affaire des biens britanniques au Maroc espagnol (Espagne c¢. Royaume-
Uni), ler mai 1925, Reports of International Arbitral Awards, Vol. 2, p. 642.

69) ATWEH & KIFBRIEAIE S 1Co &, B TERREICE T 2 AT HE AR O
(6 - 58) WHRE~O—HIEE) TTER PR YRS 31 & 1 55,

70) UN Doc. A/RES/2625 (XXV) (1970). #UXEPUHER] (TREMRZR) THEFESAIE
(2, 20184F) 12Xk %, F7-, EhfRa I NS LEICHN T 2 BUATRRF RG] O
FRE L TO—HIRHEIEE) 2T 2088 b BRI T2 (UN Doc. A/RES/72/
201 (2017)),

71) FEFFHETG - B O EERE EoBENCBI T 28RO L LT, see e g., Ali
7. Marossi, Marisa R. Bassett (eds.), Economic Sanctions under International
Law: Unilateralism, Multilateralism, Legitimacy, and Consequences (T.M.C. Asser
Press, 2015); Matthew Happold, Paul Eden (eds.), Economic Sanctions and Inter-
national Law (Hart Publishing, 2016); Natalino Ronzitti (ed.), Coercive Diploma-
¢y, Sanctions and International Law (Brill, 2016); Masahiko Asada (ed.), Eco-
nomic Sanctions in International Law and Practice (Routledge, 2020).
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L7z ECIEY LT 2 Ly R#HlZ R 720, o280 E SR, EiEkk
RATHEZ O U 2 ORNRINZRTT D 72 & O B 22 15 % 458 EIE4AL T 2 721
1. ZDIEYMMEZGEET 2 [EA ORWMATER I NS5 9,

A0S RENIFANEELZ L 22T 2 L FRIND I EDRDH D™,
Do BHENDEET 2 L Thud, Z OIS LML, 58 Lo fRSE S {LoR
WEEZLETBELEVES, bobtdb, 20X % M, BRITHFDOH
4 Z AR & Wiy A Y R EN SRR G X2 & v ) BRIk, BERE RT3
ZEHTES, VbW jus in bello ICEFHEEA & RTHEDOEE LB ED X9
BB R G Z 5 IC0E, WO TEISOGEICE T 2 EROWENEG, H~—
N— FHZE (1939) &, RIEENIZMEL L COBMZ2EI RV EEOTVS
(B&1H)™, %2 XKtED . NENERICHRERT & 12 FHFBHIH2 R
TAFEO A ICEI N VAR E b NENZBICHEBERT &5 Nk »i
HREOMER DS MIC F B mA R I N 5™, | S 0Eka RNl io EER
MANEIERE & R ICHER 2135 Z L 3IARGHLE W 2L TH B, £/, 2%
Z BRI GBI DETH W IEREZ MG T 2Tl R v, L T2 RMLHEN
TH2™, CORMERRE TS L, RUFhIcREOREE L 2HEMZ0H
iz, ROfFECHhILUEAMBME L VI K51, RITFIEDINEOEICIHREN 1

72) TV YT - 2F A ETERMER B2 0 R E M REEE R Rl F =
I LTl - #EUFIEHl 217729 2 &2, HEE LOMR & L TKRAL Tw 5,
Pensions, Eritrea’s Claims 15, 19 & 23, Final Award, Eritrea Ethiopia Claims Com-
mission, 19 December 2005, para. 27. 77 L. BMFEE&RE . Z20HME L
T, b2 IF 65 2 KK E CONBOBRGES (LD FEITICEED S AFE BT HICHED .
Z O PEERITARILZ BAREIC LTz,

73) “Draft Convention on Rights and Duties of States in Case of Aggression,” Amer-
ican Journal of International Law, Vol. 33, Supplement: Research in International
Law (1939).

74) Elihu Lauterpacht, “The Legal Irrelevance of the ‘State of War’,” Proceedings of
the American Society of International Law, Vol. 62 (1968), pp. 63-64. See also,
Quincy Wright, “The Outlawry of War and the Law of War,” American Journal of
International Law, Vol. 47, No. 3 (1953).

75) Adil Ahmad Haque, Law and Morality at War (Oxford University Press, 2017),
pp- 30-35. ZDE@MICOWTIX, Anne Quintin, The Nature of International Hu-
manitarian Law: A Permissive or Restrictive Regime ? (Edward Elgar, 2020) %%
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RAMFEIZZ OEKREZRHNT 25 LTRSS, RAOMFED %
%ﬁﬁ@ﬁ&%@ﬂﬁg\ﬁﬁﬁﬁ%%téﬁﬁl@&@ﬁ$ﬁka%¥é%&
HfRTH 5, BUREERE T, EER RIS C RIS %273 2720
DfFEZ IEA4LT 252 BT 2 L I3BS TIE RV,

ZERERINZ DD TG - B SEDSANCSIT TR, BT 2
fitd & 2™, —MREEREICED A - ROHEIC K D RO DHET I L
21T 256035 5 2 £ 13, 589 EoRHE IR LICHILZ RS 2725 9 22,
AR b, THRE D3RI U 9200 13, IEGERICHED & H 5 DR 2
Bifdid 2 FE L L CIEXM LI N 20>, W& =R — W5 &2 U F 0o 5 207
B CHRINFEIBR I I B S M B Rk A RE & LTI Z 2 — IS B L Tl 7 A

AR EBIRO AT L L TR I T, 209 b, B0 =1RiEHRIC
oK 7 7a—F ik, RO HF IS8 ERE LT L 22 BHREBEIC B »
THEYMEZRO 2 LN TH S, F. HiIEDOT 7u—FTld, BHEEOR
ﬁﬁﬁ@%%%ﬁ%%@?éz&ﬁ*@%héozwiiﬁ%iﬁm\ﬁﬁﬁﬁ

22 (IDD) 128V T 1985 FICFIR e TRIFr 035K BUTZ 3204

%75«w//#& #00, HEMEATIEE O SKE EEE R 5 —TiT (7

). RESEIZH S ORI 2 RO TR LK T HEILDTERVEED L (95%)

76) ED XD RGAICRERESTFI NI T 2k E L TDjus ad bellum eco-
nomicum @mnmg“)é\ see, Nema Milaninia, “Jus ad bellum economicum and
jus in bello economico: The Limits of Economic Sanctions Under the Paradigm of
International Humanitarian Law,” in Ali Z. Marossi, Marisa R. Bassett (eds.), Eco-
nomic Sanctions under International Law: Unilateralism, Multilateralism, Legiti-
macy, and Consequences (T. M. C. Asser Press, 2015), pp. 104-114.

77) WiHBTE 16 MIEASC, KOHIEHE: 21 it 2, 27 L, #¥%I2o ¥, Hahn i3
GATT21 % BIHHHPHMERIGISF & L CTIRZTw 2 LRI NS Z LITIFERE2ET %,
78) k&« RITFDEANCIIETRIRZ K 258w O BN DV Tid, g T
EREIC B 2 ROMF DA RIZ TR TR REEZE, 68 % 15 (2016 1)

=2,

79) TP E SHRIERNEIC BT 2 TGS BT TR0 oM ¢ 19 il g
o IDL 7Y AT 4 7= 7K (1912) 2 2R, TEEREF S 114535
(2015 %) £,

80) The Effects of Armed Conflict on Treaties, IDI Resolution, Annuaire de Uinstitut
de droit international, Vol. 61, Part 2 (1985), pp. 278-283.
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TEEEAT S, 2011 FED ILC TRITMEDIFHNC PUETTRR ) &3, &
oAt & RMFOWEICHS LT - Bl - Fiko k2 Ro s Y
(65%), Z DT 2 RIS 2 5% 3252 FEHEITHE & iz L 2 w0
ki (144%) L. BRIEDH S ORI & 72 5500 T - £k - R % X))
MEDIREE LTiTR ) 2 L2k (15%) 2E0 2 HTlRAKTH 2, X
RO D S NTHIEICER E 2 22D 2 2 LIzl n
Tw3,

Bl swid, A2l ed, @Ealfrflie 2nuc k D & C 2 lifndo
WIIRAT R EBEOHIN E L2 #EE I 0w, &8 EoflE & Ul F i F 341k
TOMFZ L X I IcHZIToNS, Thbb BEHRFEFHEEREIS & EEE
LALRBIS TR, WRE R DG RITRORBDERL L 2 L2V RBRIN S, T,
HE S LRGN B W R grihic L tmpist 2 2H Lg 2 o1k, B
EORNTHEREEE EAE RO SNELGEAOATH S, L) I LED
FTLOEKT 2bIFTIEARY, b L XD RRREGINDEH S 15 fHEIE SR
ThHOF, RIMFOZRTEZHNET2HDICHTLORSNEVHLS5TH S,
PR, FFEIEAEBI N BV Tid, BANRE %2 #iEICO»T, BENIC
W HEEE HINIC X 2 b D028 F 2T, SEBIIMIEORILIC IR S LIEY

LT s — 7w LHCHBIXEREEN 255103 7% C LIRS
2 HCHWBI ORI — DREE 22 L) 2 ETH S, ZHUx LT, BIAH

PHIEE LG AR 2, 2697 L b I REFE O BERVEHT 2 Aift & LZsv, ZORT, %
IREGII 28§ 2 RO B0 ERIE, Z DIENIEE IS TRA 2 EE2H
T2LEZ{/LDTH S,

81) The Draft Articles on the Effects of Armed Conflict on Treaties, Yearbook of the
International Law Commission 2011, Vol. 2, Part 2, pp. 107-108.

82) 202 LIFILCICEB T b Melescanu BHIC & ) TRE LD T 5 o RE 1
[ ] MEEDMRILT NS HAEH (fundamental principles) 23RfE I NTwin 2
ETHD) LRSI Tw (3059th Meeting, Yearbook of the International Law
Commission 2010, Vol. 1, p.175), ZDOmIzOE, #F THigiwmC, 7 78, 25-38

\\\\\
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1L B -

IITiE, IToMizRE 2T, FICICT LEp - B DB ICB T 5 EEH
W - BHlORMZMG T 5, EEHAUEOBE TR SN TE LRI, Sl
HIPHIEE & 5B UYL OB 2 KA BT 2 BRI AN SN 259 h, %
7o, HUERHEIPAEE & BHEIE SO XN —EDREDRD GNDB 75 5 b,

1. Y6 - E6I0ERH
(1) EERRHEiZ2BEBI R 24k (IC))

SR D BIAHIPH DORFE I B 1) 2 LAREHINOEEZ K 2 RRIN A FR E LT,
ICJ D EBRRFIZ2BEBY (ICAO) BREAFMELH 2, RFIE, 1 v FE ¥R
Y v OEIZE W T, ICAO B v I &k 2 RATHIFREE 2 K 2 4 ow
TEEMEZHT 2 0BHbN i FHETH S,

FHD—2L LT, "%, ofahvl TEREAHEE, PESINLEA
I TITEIO A ISR G Z 0 2 2E D 2 EBER BN 89 YV 0 E
BB o T, MFEEZ, FWREICD S, EERRMEWZ25A 0 E M Oy 4 % H
LTI onTHIZLL 7, T4hbb, ICAO BMELOEMMEZHET 2 /%%
A U, 89 FRIFFFEDGE IS ST 2 M ZED I bDTH S E L,
AT RGBS FH O RABRPHICEENZ L 2R TEFRLEDITHNL,
[CAO BHEAD BN BET 54 v Nk, 89 FIF 5K/ o Mef] i F B R T
BEMNDHELEEZ W L2 ED S TIRY (saving) ) FHEICH £ 2, L FE
L7228, BHPTZ, WItUcR & 89 LD %K 2814 h3% 2 £ LT, ICAO
HHESOEEEEZHE L 2%,

83) “Article 89 War and emergency conditions
In case of war, the provisions of this Convention shall not affect the freedom of
action of any of the contracting States affected, whether as belligerents or as neu-
trals. The same principle shall apply in the case of any contracting State which
declares a state of national emergency and notifies the fact to the Council.”

84) Appeal Relating to the Jurisdiction of the ICAO Council (India v. Pakistan), ICJ,
Judgment of 18 August 1972, paras. 40-42.

85) Ibid., para. 43.
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KA, ZRREFISFDOXR L 72 2 B DG OB I & £ 05 5005,
FEEBIDEHMNE & DR THFONIRHETH D LT A 5,

(2) W7y F vimEghRigE (GATT)

1982 fEIZ GATT BIERICB W T, 74 =277V F (N EFR) M5z
F3 2 VEHIGHENIC X 2 K72 v F vmpgHil R E B 2 HES b, B
BETH S EC- A+ ¥ - A=A+ 7V 7Id, REEIERE Lo THEA O
il kO CHETH B & L, GATT21 i3 EMEf o T (reflection)
ThDETELEY, 2L T, GATT IR X 9 2 BOAFEE I HEREZ 4 X
BLELET, ZomiconT, K—F ¥ Fid, GATT21 o Hiix, 11247%
S 2T A2 FEICS5 22 2 £ Th D, EDOLFEITIEAR Vv E VI R’
f# %R L7259,

M FLE L, GATT21 D MR L 4 2 EOHFIZOWT, 4T L b REE R
292 LIRS v, TEEOHEMN) ONFIERFERINL VLS TH S, T,
GATT21 ZDMEIC DT, —MREREE LoMER 2 GATT OB HE L %
WIERMERT 20 LT 2 RAME ., S EOFIEE LT TSR %
ET oMM 25T 500 LHRT 2 AREOEGE LT, BT 2 RMH 5,

(3) =AZ 774 (ICJ)

KENC X 2 =747 773 2 HER R OREFITEICB D 2§43 ICT &
GATT T T2, ICI =4 7 7 7HAETIE, =47 7 7 H 1956 F DK
C A7 7T REFETENTESRK (BT, 1956 4£558Y) Ry FAEESRIH (24
&) ZEAL, FRFASMERZ TR E2KD, MEN2151H (o)
Fr (d)3NTED & N L RREERI A OB 3 b, KEIX, 1956 454

86) 1/5319 (5 May 1982).
87) C/M/157 (22 June 1982), pp. 10-11.
88) Ibid., p. 9.
89) Article XXI, paragraphs 1(c) and 1(d):
“the present Treaty shall not preclude the application of measures: [...]
(c) regulating the production of or traffic in arms, ammunition and implements
of war, or traffic in other materials carried on directly or indirectly for the
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BB OZKTH 2 L LT, RIFICKT 5 1956 549 0 1 il fg %
EL, ZOMICET R0 B5 WY 2141 ﬁ CkoT—aIns, LFKRL
7290, KEIC kiU, KE BB RBIRE IBWVT, 21 F&, TRE, #
EREFHOEE], W :*ﬁmluM%MEQ@%E:[ ------ 1 Bb 2
DEIG ) ZEDIZH D EFIHZ T,

FOHIPT L, BN - SRR (1984) TlE, KRB Iz D TR
WHEIWTRESTIT, 1956 AESeRDY 19 S CEFINIED B2 E©., F R T
ERIFICER LTS Z E2EEE A, 1956 4E5K D MRHUE T ICBI T 2 4 Groy
FEMBICHFET 22 LIdMo»TH S L LT, HlEHEZEHEL 2,

ZAUTx LT, A (1986) Tid, HAMBEFII O BRI S N,
AT £ 9, 21 Sz SENORTRICE T 2 R4 2 BT O BEENED S B
N0 LIBMRLEAR G, £T2%9, 21 FAKD 1956 F5KD—HTH
D, ZOFRUEN %K 205 2R OMPFRFERHEDONRICEEN 506 TH 5,
21 &l MhoBLE OIS T 26104 & L CERNDED 2 FELRET 2
ﬁm?%b\%ﬂﬁ%@%ﬁkLﬁ%ﬁﬂﬁ@ﬁﬁ@#%%%T%%@Ti&w
LEND, T, ML 2 28ED 21 F£OBIINCELT 20002 HM T 28
EMEDHHIFTICH 5 2 13, GATT21 %48 THIIE 23 H [H 0 % 4t Lo EK
BHRSDORED - DICHETH 2 LD D L) bW X E 2 &8

purpose of supplying a military establishment

(d) necessary to fulfill the obligations of a Party for the maintenance or restora-
tion of international peace and security, or necessary to protect its essential
security interests.”

90) ICJ Pleadings, Military and Paramilitary Activities in and against Nicaragua
(Nicaragua v. United States of America), Vol. 2, pp. 52-54 (US Counter Memori-
al, paras. 173-179).

91) Ibid., p. 274 (Annex 41 to the Counter-Memorial of the United States of Ameri-
ca).

92) Case concerning the Military and Paramilitary in and against Nicaragua (Nica-
ragua v. United States of America), Jurisdiction and Admissibility, ICJ, Judgment
of 26 November 1984 [hereinafter, Nicaragua Jurisdiction], paras. 82-83.

93) Case concerning the Military and Paramilitary in and against Nicaragua (Nica-
ragua v. United States of America), Merits, ICJ, Judgment of 27 June 1986 [here-
inafter, Nicaragua], para. 222.
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DIzH LT, 1956 4E4640 21 i3 B ML Lo ER AR OMED - »
I BB EBRBICEEF S TR I L6, TINIC (a conrario) |
o ThsEINs, BHPHE, MK SULEMN AR, "LefiE EoR
REFREORED 7= DI, L), KXY AHEHAFHO - Thsr e Lk
T, 21 SRIMEEIC fDOSFIBE D ST 2R, 252250 TH D,
Z OMTREME X, 21 e < L CKEORFE DT ADGAIME & KAl T 2 b 0
THLHIEPHEDE oA END L LY,

Zotk, FHPTE, REIC X 2 BEEBE & SR EASERN RO Hih 220 %
1956 4EZAY 19 SRICEA Lo\ & Lz BT, KEOfT A 21 ik ) MEY
by ENBDITOED, BEEBE EIKRICOWLTIE Tk & ofRICE T 2K
DIRDLARE ) DEBITHED F | 2B O W TIEBIC T 2323 20 2 Lk
JE LI TR LRROSNT, 21 KB EREL L EHR L
729,

AAEIE, 1956 58 LD ARG/ % BLARHEIPH I E O BLE & 32 2 K1 &
FMIFEH D —IE DB 2 TR & L 7 fHE 4O BIE L FEA 2 FHT O B
TRERD Lo ERES A D, bokb, HHITOMROBILIZHT L HHS
TR, RENFSEROBEHIFAORE Z /R THE & LT 21 287w 5,
ZORREI, EREREICN T 2 b D TId R (. K Lo 3B o FHIEIVHIE I
WNET2H5DELTHERINTLS EMLGS, 2D, Schwebel H5H oD SO
FUZBAEIC, §:892° TREE D78 (area) ZHIHEOHRE (regulated reach) #»
5T 254 10, YT RENOFERH> SR shsoTH D, 21
ZIZD X)) BBARETH D, ELTWBEY,) HHFNE, ZOIoWT, B
Bz, 21 £ 00— TH 206 2 OFFUEAZH S ML R T

94) Ibid., para. 224.

95) Ibid., para. 225.

96) Ibid., paras. 278-279.

97) Ibid., para. 280.

98) Ibid., para. 282.

99) Dissenting Opinion of Judge Schwebel, Nicaragua, supra note 93, para. 105.
See also, Dissenting Opinion of Judge Schwebel, Nicaragua Jurisdiction, supra
note 92, para. 128.
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HHEBRRZICHEE S, Thbb, KED21KICED=AHF 77 ORERIZEN
OHIERPAD S BRI S N5 & FRT 2 01cxt LT, HRHPTZ 21 0385 A15E
SIS T 26100 TlE 70 T L h 6 RN E 2 E2G T 2 BUE TH 2 Lt
Twb, LBITE S, Zoxi, HEEHE - ZEREMEHR X, 1956 FEEFI DR
U PR E KIF~DE R D 5 T E2EMLTH D, T35 o HAHIIE DR
WChz LT sIEHTESLD, YFEHRIEZLREEG S O MR & B L -OR
SNLHDOTE RS, REHRTHMN STV, HHFTOME M E5T
LHRED TR E ARG > TR ARVE I ICHZToNS,

(4) RE—x=% 7 7 7EBHEHIHE (GATT (JERIY))

GATT D R2 VT E T 2 KE - = 7 7 7 EGHEE R AFERE» S
GATT21 Sc %M 2 Z 4 L B VR4 SNl 20 KEOFED
GATT21 AR S N ok, L LAk, KefEGNo®nEE
EBIb B RRE. WiR TN O AR CIEH 225, =4 7 7 7 OFEE L Z Uit
T 282V OHROHPIC I R 5,

=7 77k, GATT2] Zaid % Lo A Ic b I o BlETh D, %
72 GATT I3 EEREORE D B TH > THEICHET 2D TlE A\ & LT EER
R EHRARIT 2R A TR L, ICT 2K E 0 BRI E % 38 1 22 R R IIE E o
B LRI L 72 2 E RPN, ZORICOWT, SRILE, KEICK B 21 4
O 241 & B REHEO N RINTH 5 7 K E DR E O FE A % FIT L
e L7 BT Bk, KEICK 2 b0 b & osmigEIx, 21 £ICX DIEY
fbEn 2 Er 2T, GATT DHEARHMICZ ChT, 21 KB 2R %
AW BB, MHYENI LIRS OB LmpEBIR OLE DS 2 1 RE S H
BIRETHD E LY,

100) C/M/192 (24 October 1985), p.6. Z D ri, KEIZ. 1984 D GATT KE—=
717 77 WRE A S D & BRI 2 2L ST\ B, WA T, ErRTE T
137 { GATT O#iflic& Fhnm v e LT, ZefEGNOEH ART b adr ok
(L/5607 (2 March 1984), paras. 3.10-3.11),

101) L/6053 (13 October 1986), para. 4.5. K[EZ Z O FiEE2REHICHIM T2 2 &
HRIZKR L 72 (ibid., p. 8),

102) Ibid., para. 5.3.
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=7 77 OERIE, GATT21 4% —fE D Lo A#iE & RNEOREZ
EMET 2RE L LCHRET 250 LELEZ, SR LICBWTH, BTLLZ
DREME R EEIZW S TR WL DD, GATT21 4% M), L RBL, 20%)
B TIEM{L, ESXLTwA I LICBMEL2ET S,

(5) AALN - 7Ty b7+ —214ifE (IC))

ICIDAAN - 75 v b7 4 —LFHETIE, A 7 v EELMSEOWmERIEA
AR (FA V- 77y 274 —5) 1T 2KREICK 2EBEIHOE, A7
VA3 1965 AEDKE - A T v KIFREFBIRIEFSA (BUT, 1955 4:5549) D
K ZERA, FZER 20 4 1 HONCED 6 N BB oA F b,
EREHEOBLE L 1955 404 AEEAIE (21 &£ 21H) PMEHI N,

KENZ, FekPimIc 8T, ZeREFIAOENHEICOWT, =427 77
FiE LA EOTRELZ X D UERE TR L 72, KRENL, Rfgeh o=
B 2 RIS 1955 SESAID D 6 2w 2 &% 20 v § & LT, Rtk
WafEAT 209, KENZ, PIERE L ORFBETTRANP L —E XS
L & DBRGSIORERICER L <. BWNEa T, HISEIE clb i 2 FHIHIE T4
DHD SIS 5 (excepted from the purview of the treaty) 7\ L
T DIMCE» 15 (placed outside the scope of such treaties) &

103) Ibid., para. 5.16.
104) “Article XX
1. The present Treaty shall not preclude the application of measures:

(a) regulating the importation or exportation of gold or silver;

(b) relating to fissionable materials, the radio-active by-products thereof, or the
sources thereof;

(c) regulating the production of or traffic in arms, ammunition and implements
of war, or traffic in other materials carried on directly or indirectly for the
purpose of supplying a military establishment; and

(d) necessary to fulfill the obligations of a High Contracting Party for the main-
tenance or restoration of international peace and security, or necessary to
protect its essential security interests.”

105) Preliminary Objection submitted by the United States of America, 16 Decem-
ber 1993, Oil Platforms (Islamic Republic of Iran v. United States of America),
pp- 50-53.
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B SN TEL L 2ZIF T, 1955 N DL AREHI A b RIS 115
RELZET S, Lo T, BRI 1955 EEFNICHAB SN TE S THRID
FRELERICEBEGRTH 205, £ 7 Y DHERIFERICHE I FlERIC Lo
R EFRL

JeRIPLAEIE (1996) 1I2B W T, HHFTE, KEOEFEREICN S 5 HiIC
2 o0Mmsd 5 E LT, fsiz XLz, 81 ofmaild, TRT 4]
(event of the use of force); IZx§ % 1955 ESHDEHREMETH D 4 2
DFREIE, FRNDORSIAD THiPH (scope) ) TH 29, BRI, 1 D
IZoWT, 9, 1955 EEMNDRE D FHE BHTOERHED» SR T 25D
HRINEEZ GA TRV I 2B L 72 LT, eI 2e o7 2051
H (d) 2D 2107, HHPTE, FHEEDLEITIE 2 DD H 5 L LT,
KB DB % 4490 THfR (actual scope) ) 2SR L. 2Dk e LT, i
EOOENEZ BT 2 BT OEHEMEZ PRS2 L VIR E . REICE T 24
FHEHZIRET 2 IRBE R0 LW BRE 2T 5, SHPTE. AEOBELZKS
=h 7 7T BERZHROBRIHILL T, BEOMRERA L2, 20 LT,
BOHIPT I3, SR 285 L A7 L 2\ VM EE T, 20FEEZMLT, T
7o bR THIUTBIIE CH U O FETHIVEETH H ., TR
B 2 MEIZ 2 D 2 L HIE (per se) 12X - Tld 1955 £ D HFD & BRot
SNy EERFL, DEZEFEZC, FH2oimma s LT, ERPH LI
TOHNTABUE DR ZE L CREEEEO RN S iz, ZoXRTIRE
RGBT, BT, ERE & MO B & E © 7 1955 455 10
F1HEICHS L TCREOITADOBEEZ AW TE 2 & LT, BEELZEEL
72109

LA RS O O AT IF ARSI (2003) IV THBI S e, £,
BT E, FHEIEFICO &, KEOFRICEKRT 2, FHFHIC XU, KEIZ,

106) Oil Platforms (Islamic Republic of Iran v. United States of America), Prelimi-
nary Objection, ICJ, Judgment of 12 December 1996, para. 17.

107) Ibid., para. 20.

108) Ibid., para. 21.

109) Ibid., paras. 37-53.
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205 1T6(d) 2 105 1 HOHIRTH 2 225 DMPLTH % < FUXRmTYH
EORBZEET 2HE E LTHRAT, 10581 HOEKD 6Bl § 2 0813 74
WEFRL T, BT, 20 LT, Ao Dokibi4 (original dispute)
PRIATHEICBE T 2 EEREICIE S L KE T A GEEICH 2 88 LT,
205 118 (d) os#fH» o Bt Z Btk L1,

E/. 20510 (d) & EBEE Eo BEOBIRICO VT, BHPT X, KRED
[FIBLEIC X 2 BRI O SRS BT I B3 2 13 ERE S VR o JEE Ic A 80d
ZATENCRE I NGV EFRT 2D LT, Ziud sl BId 2 EED
BEDPSDBNZTET2HDTIERVET 5, BB, e EHIE
D% G EifiEE MR E LT 28541, FEE LGOS £ v ) il
BENDLLTHD, LIND, HHITE, =A 7 77 REREHRCHMD L 4
PGS CED SN EEO L INT»E 2 Licfin, o7 7a—FIF,
HENOITEZETEIZ 46T 272012 205 1 1H (d) 2SN 54,
Z DFFRR & 3w 3SR IR E oIS 4 e O B ORI 2 9 v ) i
fREEEAINTH D, & LM, 20 ET, 1955 4E50 1 S8t SR E R o A hr
ETPMZREL T3 2L, ROSHIESRRN 31 535 (¢) TR I N5 ENR
FicB 2 TBHEREIAL oZEIC#EAT, 2054 1H (d) »RITHEIET 2
EE» S SERICH L GHE S NS 2L, T2bb, 20561 (d) @ T
i ICEBE EE R 2 &0 2 BRI b - 7 LA o 2,

9 LCHEHNE, 22 LoERAZARSOMRED - HIC TIhEE,) RifED
Hipx, AL LTRYTH20MBEEELSZ L LT, AfEOEFICD
WTHH L, ZN62ARLT0RWI ELSKEDA AL - 79y b7 4 —2A
WL 20 4 1 IH (d) 12 ko TIES LS ke o EffaRATHT 7219,

b7 <. FHFTIE, 22 2 UEH 10 56 1 BHERK & % 201020 TE, AfEA
AN Ty b7 A=A L Tk o 2 RUCKE D KIREAR S

110) Oil Platforms (Islamic Republic of Iran v. United States of America), ICJ,
Judgment of 6 November 2003 [hereinafter, Qil Platforms], paras. 31-42.

111) Ibid., paras. 39-40.

112) Ibid., para. 41.

113) Ibid., para. 43.

114) Ibid., para. 78.
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12 &> TREA 7V HOBREEL L Tk 2 EiciEaT, T fHE o s
O HEOHRBHESIN TRV E LT, HEL LY, WiEELE b6 L
7oK E DSBS OV T, A4 7 Y BARUICIBZEER ZLEE Lo b
L C. 1955 fE5E4 & DRI S g > o 72119,

AAEIE, ICT DY RBEHI A DIEPEE IC D W TB RIA A 72 W 2 17 7% - 7o
BilE B2 5, BT, REERAREGII 2 S ONREZRET 2HE & LK
EoTEEZ, =hF 7 7HFEARZHPIEILL TR I, FHIERF & LTI
BE N ORI, T U CReREGN oM St L, 2 L CERNEROMR
WE LT, ZaiEfistics )2 TnEE (ICERE Lo QO BEEZ FiAAA
7o 2HLEBHHOT7 7a—Fik, =h 7 77 EEAOKILICE S €1X, K4e
CRIEGISF DOIERIEE 2 #E B ISR & L TR b D LT 2DBHRTH
N L, =49 7 TS O TEREIFT L R4 % K 2 K E o 7
WaEEET 280 % 5T LSRR Lozt offRT, A4 - 75
v 87 3 — LFAERREROBHZMA TR, TAN - PS5y + 75— 054
TEHFTZ, KED, FOHEWH L L <o TR, 2 Zefmpst & o
RCHEE L, 20 L L TEEBEIREINDS L V) FEEZITRE>T0E T
ERMAMICRIL T, L L, #HPNE, BRI Z0RE=h 7 77 RS
HTHRbNI E LT, MIFAEEEIEICRNT 2 HIR TR 2 v 8w ) HRZ T
KE DR Z R T D TH B9,

115) Ibid., para. 98.

116) Ibid., para. 94.

117) Pauwelyn, supra note 59, p.99 (&, "Ex7b, & TS (Bifidisr) s o Xl
DWTAAN 7Ty b 74— LFFHPRIEAREICHER L TR 57, Mk g S
MTRVWELTWS,

118) ZafREHIIN 2 TRZICE T 2hif) & T 2R, ICTIcBWT, £ 7 v &HEH
: (Certain Iranian Assets (Islamic Republic of Iran v. United States of America),
Preliminary Objections, ICJ, Judgment of 13 February 2019, paras. 45-47) & K4f
ZHNECFEM (Alleged Violations of the 1955 Treaty of Amity, Economic Relations,
and Consular Rights (Islamic Republic of Iran v. United States of America), Pre-
liminary Objections, ICJ, Judgment of 3 February 2021, paras. 108-113) T % il
INTWw S, BEDHFMATIE, KEDFEMSFE LTTER ] TAETHUCHET R
ICIREZ R D 615 Z DfthoFisry (ICTBIHI 79 Z&bis) & L THREEL Z2035F 1T 617z,
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(6) Xf7P X > F R

FATIIRIC B T, REWE LOLEREEG 2 & LB S EE O 3R 2K

B e L 2 D23, 2000 D T VE v F v DR EHEA DO XHIG % 225 &
5. 191 FDTNE Y F o - RIERERERE (DUT, 1991 4£H#5E) (10
DDA TN v F o REMBIEATH 2, MELL>7DIE, TALEYF
Y3 E o IR IE S ORFNIEE TH D TReRE EOBERLFILE, Of
HS R DT 1991 i 11 %“%i@ﬁﬁmmxﬂ%bnm £, TAXRVF

REE Y FOBAREE LB L Tz o, 11 & EEE Lo AR
RORIE L e o7z, DR T, SHWTIC OV T, Bt 0B i 1 b

2o 2 BT 5,

CMS FfE (2005) 132 DB DEMDER L > HETH 5, KIFT,
TILEYF U E, RICHEEK TH->TH, BAFEOFEICL D, EEER)
1991 4 E LOBEICHE D S EEVSRRI NS L FRL 2, hEEIX, 7
EHEE ORI OW TR L, 2082 I 20w E LR, RIiC,
11 &ICOE, FNWESFEBONRELVADZ E LT, 11 &2H W%
J (self-judging clause) TH 2 Z & Z2HE L, Z DI X 20kHEOE Rk
LR LoBFOFRMER K 2 FLE AR (substantive review) ZZE$ 5,
EL, 11 ol 2K 2 am 3 FEEWIC 2 2Tk b, £, CMS Fif
& DFEIRIT & 2 MEERGE & LT, Enron HAERGE (2007) & Sempra H
tEGE (2007) 23 %, T ZaREGISHCBE § 2 5% 12 B I CMS
FHHE L HBTH 2035, MEE T, B2 OB I E T 1991 £ E
11 £ EEBEOREIATSTH D LSz LT EREMLEL25 KR

119) “ARTICLE XI: This Treaty shall not preclude the application by either Party of
measures necessary for the maintenance of public order, the fulfillment of its obli-
gations with respect to the maintenance or restoration of international peace or
security, or the Protection of its own essential security interests.”

120) CMS Gas Transmission Company v. The Republic of Argentina, ICSID Case
No. ARB/01/8, Award, 12 May 2005, paras. 304-308.

121) Ibid., paras. 315-331.

122) Ibid., paras. 353-374.

123) Enron Corporation and Ponderosa Assets, L.P. v. Argentine Republic, ICSID
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SNHEBFE LM -INTE ST, ZOEMBIFED -0, 11 5B
T2 2N LOAEREIIAE S, EHRINTWS!Y,

fih /5 ¢, LG&E FFHEIE (2006) TIEPPEA 2 BRI N TV S,
L, 11 eI < HiFp O EFGEH 2 FIWT 3 2 72 & 2638 75 i A © — i [l 5
WEEMAT 2L L BT FTARMD LI 2BHEN - BOAK « #2192 585
WU 11 FDEHETREL T2 L L TREZZAD, I STz, ERE
R4 25 SRITR SN EBE Lo B2 OB DT D Z D% XT3
ELTRET 2470, fldw e LT, @kz R 25K & LT o B2 11
FICEDHNLT B, LHURL 721, ARG & EEE Lo B Ak OB R
DOHRIZLT L HHS LTI RV, BIEHREORINEE L GEHI N TV 2
LIRS TH %,

CMS HfFicB VT, 7TILE v F v OHGE% 32T 72 CMS HERGE & B 2 E
(2007) 13, BEDHGHZRD D >72b DD, REAREFEHII % K 2 il D
HIWT O ZH5M L 72, BUSTRESIZ, 1991 4EiE 11 48 & EREMEL 25 5
DECEEFAT 2, Thbb, 11 FTRENOWEHELELZEDOTE D, 11 5h%H
MENBEEBENOFEEBBEE S 200l LT, EREMFEL 255
FZ N U REEBRB OB EL 25510 ABD 50 (excuse) T
H2, L3ng®, 2o LT, 11 £ L EREMFEL 25 KRS s M

Case No. ARB/01/3, Award, 22 May 2007, para. 334; Sempra Energy Internation-
al v. The Argentine Republic, ICSID Case No. ARB/02/16, Award, 28 September
2007, para. 376.

124) Enron Corporation and Ponderosa Assets, L.P. v. Argentine Republic, ICSID
Case No. ARB/01/3, Award, 22 May 2007, para. 339; Sempra Energy Internation-
al v. The Argentine Republic, ICSID Case No. ARB/02/16, Award, 28 September
2007, para. 388.

125) LG&E Energy Corp., LG&E Capital Corp., and LG&E International, Inc . v. Ar-
gentine Republic, ICSID Case No. ARB/02/1, Decision on Liability, 3 October
2006, para. 206.

126) Ibid., paras. 229, 237.

127) Ibid., paras. 245-259.

128) Ibid., para. 261.

129) CMS Gas Transmission Company v. The Republic of Argentina, ICSID Case
No. ARB/01/8, Decision of the ad hoc Committee on the Application for Annul-
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B EOBEMEERL 2 E LT, OISO TOMBIEDHWHIH A RIEDOMD

ThoELE, £, 11 SR EHEE OB AR S, ik
DR Z, 11 £ —XBAE LCHRT 0 Thh, —IBD#EKZ

mk&TéiﬂﬁW&LT@%TéwT@m WIS JEEE Lo B0k
11 SRICK B E DBIRTIREICHIRIITH 5 L L7, Dlhao, HUHE
B3, 11 Z0BEMERREORG 2 L Tk » i ThEIED M I 255 %

E L7, $7, Sempra FEHGEZRBESRE (2010) & Enron FEHGE R R
2UGE (2010) b, 1991 SEE 11 5 & AHE 1 Lo B EE o BIRIC ST
CMS FHHGH R B STE &R OHW 2R L7259,

Continental Casualty FfF#E (2008) (&, 1991 EWE 11 S EEREHD
WRZHIRT 2 HETH D, MHBE NP ICEINS & LT, EEE
PHANF < & 2 35 E o BER0REE & DX L 7270, Wi 1308 H S 112 R DA
0. EIREESUC SO 307 B0 O A% 7 B X B SOBE Y D & W 2 [
BB O TR TH 2 Z oINS, & LTHEG R 2 L3in

N2, YT, Wi Z DFEERM AR RIC I\ TIAT A 2 B L EEN 2 Bk
TR THELS DML 3, 11 &2 EY % Lo Rk TReRlE, &
TEZ2RABBTLLIBRES N AW, @& THEME (necessity) ; D&
%LL%%CE#%\“%®%ﬁﬁﬁ“f%ﬁk&%%éﬁ@b@%&ﬁ@%
RSB kI NG, EEHING, L, AT, 11 KB 20084
DHIWT IS B W TIE, HEl DR 2108k Lo RBakE iz 7% <. GATT - WTO

ment of the Argentine Republic, 25 September 2007, para. 129.

130) Ibid., para. 130.

131) Ibid., paras. 131-134.

132) Ibid., para. 135.

133) Sempra Energy International v. The Argentine Republic, ICSID Case No.
ARB/02/16, Decision on the Argentine Republic’s Application for Annulment of
the Award, 29 June 2010, para. 200; Enron Corporation and Ponderosa Assets,
L.P. v. Argentine Republic, ICSID Case No. ARB/01/3, Decision on the Application
for Annulment of the Argentine Republic, 30 July 2010, para. 405.

134) Continental Casualty Company v. The Argentine Republic, ICSID Case No.
ARB/03/9, Award, 5 September 2008, paras. 162-166.

135) Ibid., para. 167.

136) Ibid., para. 168.
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DHPIED LMD L DY Th 2 L N7, figwme LTix, M1%&icBIF?
HEMEDHS (the defense of necessity under Art. XI); #3g5sRkD—#izow

TRH LN TV,

El Paso HE{:# @ (2011) (%, Continental Casualty FHF#EICS K L.
1991 4EE D 11 SeldEREFLEL 25 &0 TRiBlE) TH 556 11 oA
ZIHE T % LR BT, CMS HEGHZHSREZ S L < li#Flds
FENMZAHRE T2 E0CTRAEZ L LT, BoE2mdiL 2™, fhigc, ik
#E1x. Continental Casualty FHFEEICHILL €, BEREMLEL 25 FTH S
NI 11 EDBROEET & 72 &3 210, BRINIZIE, SR OMBEITIC
fEv>, 1991 4R DR F HIPER AL 25 £E2 BB L T, 11 FKICB T
2 ThgE) OBEFEFEOAIICHS A T4 5 (contribute) ; L T2 &
ZETH, L LW, fiE LT TAE Y F VBINOREREND TEHE
D 1 EOBEHEEES N, 2o ML 127 2 @3 Mobil F#f
EENE - HEUVE (2013) THEFEFINLT0 51,

DLECBEBLL 72 1991 R E ICHED S 7 v v F v P EHEFIz B v T
CMS =AM ZEXIRE L2 B £ 2 T, ZeRBEpIN %2 FZERB oW St 2 E
DLEERV L ZOHIAZRET 2 HE L LTHEL . HEREHO—ILDEK %
Hide & T 2 @B ER E XN 2, LI BHENLINIHALZERNTE 5,
Thbb, 1991 FHE 11 DL ARG/ 2 BUAHEI R E A A & L TR 2
LIERBENTHS, botb, 29 ThHsE LTS, EEMHEMFR (Baukk
) OBEMDOERIIHT SNHR L E VI RINRINTED . I ORITLEIREE
WIS DFEIE & 63 L bEE) L 2 WRIEE L CHEEINTE TS

137) Ibid., para. 192.

138) Ibid., para. 304.

139) El Paso Energy International Company v. The Argentine Republic, ICSID Case
No. ARB/03/15, Award, 31 October 2011, paras. 552-553.

140) Ibid., para. 613.

141) Ibid., paras. 613-626.

142) Ibid., paras. 649-670.

143) Mobil Exploration and Development Inc. Suc. Argentina and Mobil Argentina
S. A. v. Argentine Republic, ICSID Case No. ARB/04/16, Decision on Jurisdiction
and Liability, 10 April 2013, paras. 1057-1071.

— 140 —



P BRGII ) DIEITEE

(7) CC/Devas ¥4 v FH¥iff:

LRBBER N OENEE O EE 2K 2 RRN 2B M&EH & LT, CC/
Devas WA v FHt2H 2, A, 4 v FOREEMAIEICK D SNy FEHE
DFH L IR VEGTHORE LICOE, £—Y ¥ v & - 4 v FERERHEE
(LUF, MIGE) WCEKT 20008 E 2o HETH ', £~ Fhs, Ml
1S 3INTED S "ZRRE Lo BRI OR#EICEIE, B
e 2 E L 727209 FELEDBH S0 Fbiic,

EIEIR, £9 11 £ 3HEOEHDOMPU S E, LRDX 71 v I v & E R
BEHNCS K LDD, ZORESDICHDE | EEE Lo B 200 S0 1358 ]
SNkl LAY, 20 LT, ZRfRrEFIOEH ORHRS & L TRIEDEE S
NBHIcOWT, CMS HAEFUEZ A &Y & Continental Casualty S8 E DS,
RN VSR T I RS AR E T AR S S SPARN B S SIOP L= 503/ R g RN
EL T EEEFT, MigrtEsng LRz, 2 LT, fiiwme LT,
4 v FOREERE LOBERLRHIEORHED 72 DI SNz Dk, JEEICE D 4
THNTWAESAYFD60% 220 E LT, ZOFTITONTDOARLER
BEF AL OB 2 B, JHEDIHERD 60% 47120 W»TIREEREL 2V EHIR L
72149,

FELE R P I BB AL O T D Jt & LT S8 0 LK B IR B3
INT, ZORY TEEEITEIND ZEWRSNTHETH LY, ZeMft

144) Ao HRFERR EFGEICO VTR, AFEY EEDOEEHN D 72 OHFEICN§
2LARREEGIN D T8 W, TICA Y »—F )by 7445 (2019 ) &MWL 7,
145) Article 11(3): “The provisions of this Agreement shall not in any way limit the
right of either Contracting Party to apply prohibitions or restrictions of any kind
or take any other action which is directed to the protection of its essential security
interests, or to the protection of public health or the prevention of diseases in

pests or animals or plants.”

146) CC/Devas (Mauritius) Ltd., Devas Employees Mauritius Private Limited and
Telecom Devas Mauritius Limited v. India, PCA Case No. 2013-09, Award on Ju-
risdiction and Merits, 25 July 2016, para. 169.

147) Ibid., paras. 252-256.

148) Ibid., para. 293.

149) Ibid., paras. 374, 501.

150) Aff & FHMIZF—DFHREL b7 Deutsche Telekom 5t A > FHHLETSH, Jeik
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BB D LIRS 36 1 2 B Lo@EEEHAI R 0B X, MEHEDBIE
SDICIES U 2 O fE & S 23S S THHERTE %,

(8) Rosneft $iff: (CJEU)

A, 2014 4E0oR > 7Ick 2270 27 Ha Fowbwsv 7 74 FfE
Hx%Z1C, EUMSEE Y 7 L OSRIEG I EICET 2 HHEEZED I L
ZIETH2HETH S, vy 7T RFETH % Rosneft 13, SRl % @7 T 5
SEEOBIH MR 2 HFID | B GEEE S o7z, AFOIRTHEH IS D
. REMEGIIZ E D 7 BU - v 7 @il HinE 99 4150 o % K 2 LR
TH5,

HFiFE & LTI9954FE D F A » A ¥ FIREGHETE 12 DL aREEGIIHIED < %
PO EH B TEZI N (Deutsche Telekom v. India, PCA Case No.2014-10,
Interim Award, 13 December 2017, para. 120), 7272 L. FpHE 12 &3 %440 -
DERLHIRORHEI T TH D I LDIHFZEDTE D MEZEIZ, ¥ Fof
Bk THEE) LIEF ARV E LT, ZetEst o % BE L % (ibid., paras. 225
-291),
151) “Article 99

Nothing in this Agreement shall prevent a Party’ from taking any measures:

1. which it considers necessary for the protection of its essential security interests:

(a) to prevent the disclosure of information contrary to its essential security in-
terests;

(b) which relate to fissionable materials or the materials from which they are
derived;

(c) which relate to the production of, or trade in arms, munitions or war mate-
rials or to research, development or production indispensable for defence
purposes, provided that such measures do not impair the conditions of com-
petition in respect of products not intended for specifically military purpos-
es;

(d) in the event of serious internal disturbances affecting the maintenance of
law and order, in time of war or serious international tension constituting
threat of war or in order to carry out obligations it has accepted for the pur-
pose of maintaining peace and international security; or

2. which it considers necessary to respect its international obligations and com-
mitments or autonomous measures taken in line with such generally accepted
international obligations and commitments on the control of dual use industrial
goods and technology.”

— 142 —



P BRGII ) DIEITEE

EU B HE 0P & BT H RN IC D & ek % R o & nur M alk
(CJEU) #EBEEN (2016) 13, 99 53 FEMARBB K T 2 HHE OIAE % Bl
ELTBY, BICERBEFOELPHMINIRETHL LT L, 20 1T,
A CEHSIIHENSES & 2Bcns 7Ick 3 7 94 FOTMERE, <L —
T WIZERRIEER &R 7 ) S THAICRILL TE D, & & ICEHL R g
K230 7 OIREREIC X D PR ZRIRTE 2 RIAADR RV E LT, HHEZOHET
ZEEICHEE A, EENWEROEA S ICBT 2 R0 HWNICHA R 5 5 &
BE ARV, &L,

ZDRIZOWT, CIJEU Oyl (2017) &, HEMEFICOE, 99 £TA
THEENZ AT S NIUZIE D 20T, FBICEBERKOGMZ M § 2 08 a 0w
L7, 21T, 9LDEHICOVTIE, BEEERLFASOMETEHEL
719, Eo, AMEEBEORMIZ, EEBEO%RE L FRIOMER v BEU oXHT
B DIERFH] % & D 7 RMEA S (TEU) 21 Lo HME LA T 2 2 L2
SINTWEY, Z kP W, ftho CJEUICE T 2 HETH X
NT 357,

EBEHREIE, BU - v 7M1 E 99 SROLEREGI N %2 | FEREE
DGO & Hife & T 2B EESERGIIN L LTHRZTw 3 LiEINnG, 20
M RPCHPS R IRNE T 1< D & LGS 2 ISR R & LT B,

152) Rosneft Oil Company OJSC v. Her Majesty’s Treasury, The Secretary of State
for Business, Innovation and Skills, The Financial Conduct Authority, Case
C-72/15, Opinion of Adovocate General Wathelet, 31 May 2016, para. 108.

153) Ibid., paras. 150-152.

154) PJSC Rosneft Oil Company v. Her Majesty’s Treasury, The Secretary of State
for Business, Innovation and Skills, The Financial Conduct Authority, Case
C-72/15, Judgment of the Court (Grand Chamber), 28 March 2017, para. 110.

155) Ibid., para. 114.

156) Ibid., para. 115.

157) See, PAO Rosneft Oil Company, formerly NK Rosneft OAO and Others v Coun-
cil of the European Union, Case T-715/14, Judgment of the General Court (Sixth
Chamber), 13 September 2018, paras. 178-179; PAO Rosneft Oil Company, for-
merly NK Rosneft OAO and Others v Council of the European Union, Case
C-732/18 P, Judgment of the General Court (Seventh Chamber), 17 September
2020, para. 135.
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CHUIEEMNIHIC L 2 b D EEZ &N, ZRREFISNOIENEE 2K > Tk
FREAEAMRERICTZ ERZMEEZ LV, ZO@EHICEWTE, vy 7Ick
2 EMERENHIR & SN T2 2 LPHEN TEU OHM E AT 2 2 L3281
SN 5%, MELOKRBEZARE LB, HEOBENEE K2 HEXDHW O
EMEDR—EREFHI N T2,

(9) v 7% gHE (WTO)

KIS 7 74 TRkt Bb b EETH S, 201441277 74 FTHEU LB
R, e 7 e 7 74 FORRIBENRL, v 7Iickb 279 I 7EEDRA
HEICRES 7 7k e . BEBIRRERANVEET 277 74 FHETOHE
DEL T, 29 LSRR LT, v PREZEETIDOY 7 54 FREY
Dn s PHENOMEE G L7z, A, 2o 2 HHI GATT EKTHh 5 & L
TY 7 94 FBWTO ORI THICHFA DD TH H, v 7H GATT21
GBI L TRV OEREEZ ST L7272, WTO O s 2L 259] 8 C
GATT21 FKICOWTHR L7 HE L o7,

NEOVIE, FT. BEIEFICOE, ne 721 4 (b) (iii) 10k &k
EHoTnB I e, flcur7icks 215 (b) (i) DERAICOWTER
THEEMEZRT 202N T2 L L, 20kDIZ21 5 (b) (i) ORRZT
729 LR B )L, DSU IS ARG BY§ 2 Rl o LRI 7 <
214 (b) (iii) & DSU LB 2 HFEHHEICE G2 L LAY, 7, 21 4
(b) HEEOHCDHMXFIcoWwT, BEHWKOXXS s L, (1) (i) (i)
DENZENDORVLE, 206 NBIT 5, XiE TRHCELS 117z IBEOFAEICH
TR I IS, 205 BEBIIHBNICIRT 2 & L LT, FEESZAD S
na PR L,

RNEVIE, BEEOMBEIC C BEIEFICOE, KO K ) ICHHL 72, 21 5

158) Russia - Measures Concerning Traffic in Transit, Report of the Panel, WT/
DS512/R, 5 April 2019, para. 7.25-7.26.

159) Ibid., para. 7.56.

160) Ibid., paras. 7.62-7.82.

161) Ibid., para. 7.101.

— 144 —



P BRGII ) DIEITEE

(b) (iii) &, §HZ Ofh DB ARE O # A% HIWT T 2 BR O i fé 9592
EEHELSEZD THIBORANEN) THEILE2RDOTVE®, Thbb,
214 (b) (i) OIRTIE, 20 LMot & Bz b | fskclbin 3 FY 4
IS % R T 2 720 D X D E AN R BT ED ST, B O LEE OB
FHZ B TRBIOREDIIE & 4 5 0 5, Mg EISEFIIC & o N8 a
D EFESEZFIHW T 2 08X v, Lo T, £9 214 (b) (iii)
AT MWL, IR Z OO BAIRFICE S NIETIE RV E oGt
I E O EEAEEZ W T2, L3Nk,

AEEBED 21 4 (b) (i) DM WT, AR uid, £3 TEEBEGD
BRI 3RS s o LIBEN 2 R4, B L Q3 ElomE h . Xz
ER 2D & QG B AR LEREZET, £92%, 20 LT, vy 71d8%
LD TESBREBRATHIEOREZICERLTE Y, Z22I12iE2 Y 2 70469
Y7 74 FTHRBORIHFICOWTHEINLTVRE I ERS, vy TIEHGY TH
PRBIMROBAR) LEZ2MMEREL T L3Nk, 2L T, ZORN
214 (b) (iii) 1KY T 22120 &, X, UERII OV T T E
HOERELZ A ) 2 TlE R <L EYSZIRDIT D W To—RERE Lo dHl b
MFETIE RV E LT, MEFOBIREMOII S h | FEERSIEEIcE VLT
R FOGEDPRDONT VB I EDS, SR EE L9,

BRI, HEETH L MLERRE EOTEREAISOHRIED 7 DICHETH 5 Ll
D5 NOEEFREDHE SN D, SFvid, TR EOEKEFIE &,
EROAE MR TH 2 IMIE D 5 DML - FROHHE, KON AR - i
B OMEFRFICBIT 238 CThH 2 LB 2197, 2 LT, iz MZ2fiiE EoHEK
RS EEZZ0IE, BINICE, FINEEICRR NS E L BT, 225
BEIIEEMIIHEEDE 21 & (b) (i) ZMHGEH T 2 8B ICHsNns, &
T2, bbb, FRMREBHIC KD, WHENL 21 5% GATT O £ %

162) Ibid., para. 7.108.
163) Ibid., para. 7.109.
164) Ibid., para. 7.111.
165) Ibid., paras. 7.114-7.119.
166) Ibid., paras. 7.121-7.122.
167) Ibid., para. 7.130.
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i (circumvent) § 3 79I VTldZa 63, TERSEME (veracity) ; 27537 D
Kt aAaBECEBL TReRE Lo BREFRSMTH 2 0% THAEL
(articulate) ; L2 F3UTH SR\, EI KL, 2L T, EOBREOHMELD
MHETHZIFRBUIE L THRE 2 & 25, EHEOLRSITHEET 2 RARELD

D, EEES TR AR 5N T 03B 2 EIiCiEAaiUT, v 7 DU -
DEARZARIIBIR L IZEAT. vo 7t Lk 3 ML EoEKL2ALE, o
fEfbix, RERT2TH2 E LA, FLMAT, SEMERG L. "Retib
FoBREAREME EHEBOMEMEICL 222 LT, RIERD TLE
(plausibility) ; 253 k® 645 L LAY, ZL T, v 7O, 2014 FD
fakk & Th N7z (so remote) ) THEBIRZ, bOTH 2hE2BEI L. AR
DT Z ) Tl a7, &g, HEHB XS IS LT T
) ThErhEHWTEIDIEuY T THS EIN, Mame LT214% (b) (i)
HLEDRD BT,

AHIWTE, HOHWECE DO 62w (1) () (i) oZzhZ okl L EiE
DIFEIC DV TIIEBIHINT IR & L, filsT, HEFHTIC VT, S5
FICHED S RPEH O BB I HED CHFEnFELRR LA ELOo NS,
G« RN FOFEEICT 2 ZBCHBNIC B T, M3E OfTE) o —REEE: -
DIEMFHI 2 H5R LT 5 did, BUERHEPHEE RIS O L BRI TH 2, £
7oL WA SO L BEOMRANENE T2 5K ORBNTH Y, BIHHFHEE
I OBRfR L AT LR LTS,

(10) ¥ o777 —HtWEit#ES: (WTO)
AKEEE, 2017 EED W B h 5 — NV EEE AL L T2HETHZ™, o

168) Ibid., paras. 7.131-7.132.

169) Ibid., paras. 7.133-7.134.

170) Ibid., paras. 7.135-7.137.

171) Ibid., para. 7.138.

172) Ibid., paras. 7.139-7.145.

173) Ibid., para. 7.146-7.149.

174) KfFizowi, JIBERGE ™o 27 7 €7 - JINMERRERE S0 S VRS
— A=)tk WTO O%eRIRSGIE— (https://www.rieti.go.jp/jp/special/special _
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TIETDAY —NVICRKLEDH % X714 7REOANMENEZRE L o7
LT, A Y =D WTO DGRk FHICHTR A 7o, A Y — VAR A A EIE,
HELEANDFCOWEICL 2727 7€ 7THNICE T 2 REIUTTHRAD 7 7 &
A DWiE, N MR E 21T 7% o 7e EERAOTHEFie L RS o EH, %
LGEERNRTV Y 7 - Ea—A VI ThHb, KFIZEBOT, 47 77E7IF
GATT21 5k & MINE DL REEHII % E & 72 TRIPS W& 73 4670 248 H L 7,
JEMLE R & O M TR DRI 72 U3 Z OFHEF CTH %, /SRIVIE,
FHLEF I DD TRV DO RMD YD 5 2 L AR L 72 LT, JeicfEiEO
ﬁ%éﬁ%@ﬁb\%@i?73%ﬁow?%ﬁ?%kbtm

FVIE, T3 DRI DV T, FHL AR THR U 7 WP & e
——%%k%ﬁ@ﬁﬁﬁ%?5§ﬁmﬂﬁﬂﬁé%hi®$ﬁ&ﬂﬁj@%%
b, & L RS OBMIC BT 2 RAKRO L — 2 H TR Z T2 W)l
FE M DG 2 BRI LS 7 7 7 € 7 0k L BEA T S TEETw 3
LEL VYUY T IETHT R LIBHERED S ORI 12 O E RO A

report/120.html) (7 7+ A :2021/11/8) &M,
175) “Article 73

Security Exceptions

Nothing in this Agreement shall be construed:

(a) to require a Member to furnish any information the disclosure of which it con-
siders contrary to its essential security interests; or

(b) to prevent a Member from taking any action which it considers necessary for
the protection of its essential security interests;

(i) relating to fissionable materials or the materials from which they are de-
rived;

(ii) relating to the traffic in arms, ammunition and implements of war and to
such traffic in other goods and materials as is carried on directly or indi-
rectly for the purpose of supplying a military establishment;

(iii) taken in time of war or other emergency in international relations; or

(c) to prevent a Member from taking any action in pursuance of its obligations
under the United Nations Charter for the maintenance of international peace
and security.”

176) Saudi Arabia — Measures concerning the Protection of Intellectual Property

Rights, Report of the Panel, WT/DS567/R, 16 June 2020, paras. 7.3-7.6.

177) Ibid., para. 7.242.

— 147 —



Bk 42

ZERLTVS I EICHESE, REELADBLEIC O W TR O
ZiR 5T, MHEFH - MHFORWH IO T L ARSI O EH % 58
Do 117

AT, FHIEFICOWT, HEOFMOMETH 2 &I, 4T L HLEE
TREEFIA DEIPEE RSO D TIE ARV I EBRBEN TS

2.

DL ECREEL L 72 - SR IR X ARG CHED U 7 BB IE 2400 & A AR i
EDXHE VI B S IFED X I I I NDE 725 9 He F 7o, BUAHIPHIEIE
LEIELE KT 2 MBI RN I N D59 D0,

81, RAREGINONEG L 7 2 fHE DS O BRI & N 5 0B
. W7 L Y F o EBERRES — & Db CMS FHIGHE A& TE — 1
BT BRA & i) oXKIBEHSI NS X951k 326, IC]D
ICAO FERAHMR = A 5 V7 FMIC B TN E INTEL I LDHRTE 5,
ZL T, ZOKMOENERICO S, BEMEFENE, BUHLHPH b E AU 22358
ME 2856, BHROFEENTESIND &) EIHI G2 2 L 2R L
TV, FRPEAINGZCOREPOEHEELRVEV)I I ETHE, TDL)
I, ICT @ ICAO S HMAETHOMHFICL VAR E IN TV LEFE LS
ns,

H2iz, ICI Ik, =A 9 77% kA4 - 79y b 7 x—2sdfThkbink
Lﬁﬁ@ﬁ%i@ﬁi%ﬁﬁﬁﬁ%ﬂﬂkowf\ﬁﬁﬁ. ERIGIICIE 2R <
E LRI & Uil ) B R L TE L LIHIITE S, bokdb, 2050
BlL 2z otc=h 7 77 HEAREHPIZ, KEDTFRL T LSz, Zof
BEGI % % — B 2 K AT RESIE D & DRI TlE 7  —— 589 D F2ARRY 72 FE IR
HIBR & 3 2 B2 R 2R % . 63 L b BREICHIH L CTuoevw, aetiiEpist
HEMDO—EE L THFMGERHEONR LR L L) 2 EPBRENDICHE >
Twre, ZLT, A4V 799 b 74 —=L2F L, 05207 7 7 HERE
HPITHIL L <, RAREGINOENHE 2K 2 RREZ R Lo Th 2, Eib

178) Ibid., para. 7.294.
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DX, HEREHIINC X D SO EERHEIPHDIIRE S 15 2 Lo 6 RERIIC
FIEBI D BFRENEDS R E 415 &\ ) B IE, CC/Devas W4 ¥ RELFICB W T
BRINTVE2, IC) Tldk, BED L 25, BERIITE L TOREMEES
DIEFIRAIN TR, RGN EZ TARICE T 200t & T 2RI,
BREERETh DA 7 v BREFF & RIFEAERR T O iR S TEas '™ 58
b ICTIcB VT, 2% L L AMKOXE OLEREFIN SOV T, fiFS
NnTwl tRHAENS,

B3, ARG O EEBEE ORI DT, B 2 — R R R
DEWEOBREIE, HEESG G &G S e LR SN B HRE | HIEHIPHE
TR LIS N7 LRI NZHEONSH TR N, DM, WiEICHST
LAAN - Ty b 74— LFEETIE, LRREGSHCET 2 TR ORI
DWT, —MREREE Lo BEEOEAR R Z T 2 L v ) RN AHW 21772 -
T2, P 5HEWHC DL T, FHPIDEBRICT R E ) L LDIESKRED
fERCIE e\, LT 25D H 510, L L, AROGE? 5 &, FEFETE
L o RIEEPIRITHETH > 7 2 L 2B E 20U, fEEIEYEs L LT
DWED SE»N L BRI TH o7 LFHlicE 5, —MEEREICKT 2R
% 489 EARE SIS LT 2 BLEZ L w6 Th 5, £, 2 oEHfTIC
DE, HIRDFANERK 31 R 3T (¢) 2B T b, FADOMPRBIA L
L CORSHMAIOZEDSHEREH SN TE L, KFOREIC XL, 203
MBI DERE ) DIEHEIZH 2 DHS, FHEIEML & v ) ZatREEGISF O T
BHBThrEwH)TLILkRD, LENoT, AN 77y b 74— LD
B 2 LEREGI O BEARIIL, SEFE B I NFHICHES T, WU
CHFEIEYEOMEE 26T 2l O L 2AREFI A LD T O Y2 H T 5 &
EioNs, hE, HAEEHEEREEMCE L TH, BT 2 —REEEEED
P2 B L RN E T2 ) 2 L2 AR E B A BB 2w, Z DR 3

179) Hifai: 118 24,

180) Separate Opinion of Judge Higgins, Oil Platforms, supra note 110, p. 238.

181) See, Campbell McLachlan, “The Principle of Systemic Integration and Article
31 (3) (c) of the Vienna Convention,” International Comparative Law Quarterly,
Vol. 54, No. 2 (2005).
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A OBIHELE I 3B\ CHIPAIIE 2 T2 ) BEHNIC k2 L Ex 6N 5,

BBBIC, GATT - WTO I2 B\ Tid, GATT21 &icfFESI 3 WTO i L%
LAREGIIMC AT X E R H 2 2 L0, ZOEEBRAKOHETH 2, H
GATT I2B W TlE, LRRBEIANDMER S N 177D —MRIERRE Eo &kt v
LIESPEOBBEMEDSTR L 6 d 2 & b dHo7ehd, Z D RIS D CTHIER WA T
IND I EF b0t )T, EEER R, et oERICD
&, WTO Oy GBI 0 BEEMEIC N T 2080 & L C3BESNE KT, 2
DEHIZB TR, BBIHNT2SEE & & e FHEIZO W CUE— R ERRE Lo b
B BT Ol & MERIRICHINT 232 S 4, HHIWT DR & 7% 2 HIHIZ DWW T
FIRFEERA D 2 I s L) TR R SN Tw 5, 2D X )% WTO OBl
IR T D HIBT A % 2 AR BB AL DO IR &\ 9 Bl D 5 L ICFHIT S 2 21
2 3T d 2235, — O DHREZMERIE, Zdud WTO RIS B 1) 5 RAe )
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