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PREFACE.

‘HE circumftances under which the following -
cafes arofe, and the important refults which
have followed their dec1ﬁon, will be, it is conceived,
a fufficient apology for giving them to the public in
their prefent thape. They are, perhaps, more par-

- ticularly interefting to legal readers, as containing

the refult of a patient and anxious inquiry into a
fubje& of great antiquity and difficulty, Befides
tracing the legal hiftory of the paper currency of this
kingdom, they alfo afcertain the boundaries by

‘which the courts of law have feparated it from the
eﬂ:abhfhed comage of the realm. :

“The cafe of De 1 onge was, in tlme, prlor to
that of Wright; and was the firft which was made
a {ubject of Iecral 1nvef’clgatlon. It was tried at the
Sittings after Trinity Term at Guildball, before Lord
Ellenborough C. J. of the King’s Bench; and the
mhain ob_]eé’clon, which formed afterwards the {ub-
je& of thefe ‘arguments, was there made by Mr.
Marryaﬁ in favour of the defendant ¥onge.  The
Chlef Juftice of the King’s Bench then ftrongly

inclined
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inclined agam& the obje&tion, and a verdi& - was

_ given for the Crown, fubjett to “the opinion of the

Court of King’s Bench upon any motmn which
Mr. Marryat m1ght make for a new trial.

During the interval betWeen thzs verdl& and the
following Michaelnas Term, the cafe of Wright,
fimilar in-all effential Lefpe&s to that of De Tt onge,
came on to be tried at the aﬁzes for the county of

Buckingham, before the Right Honourable Sir "
James - Mzzmﬁeld C. J. of the Common Pleas. Upon
this trial '\Ifo the ﬁme ob}céhon was made by Mr. .

King, the defendant s counfel, and ovel-ruled by
that learned Judge, It was, however, rele erved fi for
the opinion of the twolve Judges. . In .M’zc/baelmas
Term Mr, Marryat moved for his new trial in-De
Yonge’s cafe. . But the. court upon-an ll’ltlm'LtIOH of
what had- paﬁ'ed in the cafe of VVrzg bty poﬁponed

- the confideration of Dz 13 onge’s cafe till the Judges
~ thould “have given their determm tion . upon_ the

former. And it thus happened that the cafe of

Wright was the firft ar gued. - ~DeTonge’s cafe: was,
as will be feen, ar o*ued afterwards ;-and upon -

that the court of King’s Bench gave judgment in
their own court. - In the cafe of Wright two other
obje&ions were taken, and were referved.for the

of)inion of the Judges, as will be feen by referring -~

to the report ; but upon more mature confideration,
it feemed that the fuggeftion which related. to.-the

B walue of the dolleu' was virtually comprehended
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ftated in: the  indictment,

PREVACE:

wzthm the 1mporﬁ of the great que{’aon upon the
intent of thie {tatute ; and "the doubt upon the pro-
priety of the allegation of ‘the fa of exchange, as
and which formed the
other queftion, feented to.favour too much ‘of an
hypercritical exatnefs, and was therefore. abane
doned ; and thus the: cafe ‘of .the ‘defendant was
placed upon its only and proper bafis, “and the ar-

guments were thereby confined to the great and

real fubje& of dxicuﬂion

For the accuracy of thlS repcu t, I believe I can
fwfely vouch, as it has been compiled from the
1otes upon which T argued, and a'fhort-hand note.
taken'at the time' by a-Gentleman -at the bar, Mr.
Guirney, who' had been one of the Counfel for De
Yinge, and to- Him: I beg leave to exprefs my fenfe
of the ebhgauon« Towe: hun on thxs account.: ‘

‘The cafe of De T'mge is alfo reported from the |

notes taken by myfelf and Mr. 7. P. Tauntan, to

“whom alfo I feel greatly mdebted for the ufe.of hls '

papers,

It will be ob{“erved that this latter cafe is given

more immediately as it occurred at the time, with

1 allits terms, and with the queftions and obferva-

tiong of the feveral Jud ges.




PREFACE.

In £a&, ‘upon the argument in the cafe of Wrighi,

3 there were very few inftances, and perhaps none,
in which any obfervation was made by the Judges, |
‘excepting fuch as was ftriétly founded upon fome
legal objeétion to the courfe of argument, and thefe
"not much prefled. But in the cafe of De Tonge

much more paffed between the court and the coun.

fel, and it is thought not unfeafonable to g1ve this
to the pubhc. ‘

Finally, as the ]udgment glven in De Vonge's
cafe-is only general in its terms, viz. that the of-
fence charged was not within the ﬁat of E. 6. it
feems doubtful upon Whlch propoﬁtlon that Judg
ment proceeded ; and - it feems equally uncertam
awhether or not it was the opinion of the court, that
the 5& 6 E. 6.-was an expired ftatute. For thefe’

_ reafons, all the arguments addrefled to the court

upon each point are here ftated.

At the concluﬁon is fub_]oxned the Iater intro-
duced bill of Lord Stanhope, that thefe pages ‘may

“contain the  whole -exifting law upon  this ‘moft

important queftion.

A REPORT
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THE KineG o. SAMUEL W’RIGHT.

HE defendant, Samuel Wright, was tried at the Mid-

Jummer aflizes 1810, for the County of Buckingham,

before the Right Hon. Sir James Mansfield, C.J. of the

Common Pleas, upon an indi¢&tment for unlawfully g1vmg
for guineas more in value, benefit, profit, and advan-

tage than they had been declared by a proclamatlon of

Geo. L. in 1717 to be current for.

" The iﬁdié’cment was in fubftance, That Samuel Wi right,
on the 2d day of February i the fiftieth year of the rez'gn, &ec.
unlarufully did excbange certain coined gold of this vealm (that
is to fay) five pieces of gold eoin of this realm called
guineas, of the value of five pounds and five thillings,
awith” one William Salter, giving and paying to the faid

William Salter more in value, benefity profit, and advantage,
for the faid coined gold fo exchanged (that is to fay) for.

the faid five pieces of gold coin of  this realm called gui-

‘neas, than the fame is declared by 4 certain proclamation

of His late Majefty King Grorge the Tirft, given at the
court of His faid late Majefty King George the Firft, at
o ‘ S ' S8t

“folly did ex-

Defendant 5.W. ~
on the 2d of Feb.
50 G: 3. unlaw=

change five gui=
neas with one
W. S. giving and
paying more in
value, benefit,
profit, and advane
tage for the faid
five pxeces than

“the f{ame is

declared by 2 .
preclamation of
G. 1. to be cur=
rent for, fs. five
promiflory notes
of the B.E. called
B.'N. for 1l
each, and of the




value of 11, each,
one filver dollar
of the value of $5.-
and 3s. S8 gd.i in
monies nume-
bered,

did exchange

five guineas of the
value of gl gs.
with W. S.
giving and paying
therefore five B.
E. notes, &c.
being 3s. 9d.
more in value,
benefit, profit,
and advantage for
the faid laft-men-
tioned 5 pieces
of gald coin than
the fame is de-

- clared by the faid
-proclamation to

be eurrent for;

did exchange 3-
pieces of coined:
gold money of

this realm called

(2 |
St. James'. s, under His Great Seal, the 22d day of De-
cember 1717, in the fourth year of His reign, #o be current

Jor within this His Majefly’s realm, and other His domi-

nions (that is to fay) five promiffory notes of the Go-
vernor and Company of the Bank of England, called Bank
Notes, for the payment of the fum of one pound each,
and of the value of one pound each; one filver dollar of
the value of five thillings ; and three fhillings and nine-
pence in monies numbered: in contempt of our faid
Lord the king and his laws; to the evil example, &c.
agair\_lﬂ: the ftatute, &c. and againft the peace, &ec.

Srconp COUNT.——That the fald Samuel Wright, on the

Afame dav, unlawfully did exchange certain coined gold of
this realm (that is to fay) five picces of gold coin of this

realm called guineas, of the value of five pounds and five

thillings with the faid William Salter, giving and paying

for it to the faid William Salter, five promiflory Notes of
the Governor and Company of the Bank of Ergland, called
Bank Notes, for the payment of the fum ' of one pound
each,. and of the value of one pound each; one flver dol-
lar of the value 'of five thillings 5. and " three {hillings and
nine pence in monies numbered ; being three fhillings and

“nine-peiice more in value, beneﬁt, profity and advantage

for the faid laft-mentioned coined gold fo exchanged as
laft aforefaid, (that is to fay) the faid laft-mentioned five
pieces 01 gold coin of this realm called guineas, than the
fame is declared, by the aforefaid proclamatlon of His faid

Jate Majeﬁy King George the Firft, to be current for

within this His Majefty’s realm and other His- domi-
nions, &c. &c. &c.

Taurp CoiJNT. —'-.Tl)laf he unlorgfully did exchange
five pieces of coined gold, money of this' realm,

called

( 3 )
called guineas of the value of twenty-one fhillings each, and
together of the value of five pounds and five ﬂnllmgs,
with the faid Willium Salter giving and paying to the
faid William Salter, more in value, benefit, profit and ad-
vantage for the faid laft mentioned coined gold motiey, fo
exchanged as laft. aforef"ud than the-faid la{t mentioned
coined gold money is declared by the aforefaid proclama-
tion, &c. &c. [as before]. to be current, (that is to fay), five

- promiffory notes of the Governor and Company of the

guineas, of the.
value of 21s.
each, and toge~

ther of the value -

of sl ‘& ss.
glvmg and pay=-
ing morein value,
benefit, profit, &c.
to wit, five, &c.
(as in zft count)

Bank of England, called Bank Notes, for the payment of

the fum of one pound each, and of the value of one

pound each, one filver dollar of the value of five thillings,

and three f{hillings and’ nine-pence in monies numbered,
&c. &c. : -

FOURTH COUNT.-——-That he zznlawful{; did mcc/mnge

~with the faid Williain Salter five pieces of coined gold
money “of this realm calléd guineas, of the value of

twenty-one fhillings each, and together of the value of
five pounds and five fhillings each, and every of the faid
lIaft mentioned five .pieces of coined gold money of this
realm called guineas, being then and there current for
twenty-one {hiﬂings and no more, by virtue of t'i;e afore~
faid proclamatien, he the faid Samuel Wright, then and

there giving and paying to the faid ¥ illiam Salter nine-

pence more in value, benefit, profit, and advantage for
each and every of the faid laft mentioned five pieces of
coinedgold money of this realm called guineas, fo exchavnged
aslaft aforefaid, than each and every of the {aid laft men-
tioned five pieces of coined gold money of this.realm called
guineas is and are declared by the fuid proclamation to be
current for, (that is to fay), five promiffory notes of the

" Governor- and Company of the Bank of England called

Bank Notes, for the payment of the i'um of one pound
B2 : . each,

did exchmge §
guineas, of the
value of 21s.
each, and tege-
ther of the yalue
of 51. 5s..each,
and every of the
faid 5 pieces being
then and there
current for 2xg,-
and nomore,

by virtue of the
faid proclamation
giving antl paying
to the faid W. S,
9d more in va-
lue, &ec. for i
each and every of
the faid 5 pieces
called guineas
than each of
them is declared-
by the faid pro-
clamation to be,
current for, t‘lat )
is to fay, ﬁve, &c.-
&c. being toge~
ther of the valug'
of 5l 8s, gds




did exchange §
pieces of coined

gold money of -,

this realm called
guineas, of the
value of 5l. & 5s.
giving and paying
3s. 9d. more in
value,benefit, &c.
than the fame is
declared by the
faid proclamation
of G.1. to be
current for'with-
inthis His Ma-
jefty’s realm, -

5% 6E. 6. c.xg.

' ( 4

each, and of the value of one pound each, one filver
dollar of the value of five fhillings, and three. fhillings
and. nine-pence  in monies numbered ; the faid laft
mentioned bank notes, filver dollar, and three fhillings

and nine-pence in monies numbered, being together of

the value of five pounds eight fhillings and nine-pence, &c,

Frera Count.—That he wnlewfully did exchange with
the faid William Salter five pieces of coined gold money
of this realm, called guineas, of the value of five pounds
and five fhillings, giving and paying to the faid William
Salter three fhillings and nine-pence more in value,
benefit, profit, and advantage for the faid laft mentioned
five pieces of coined gold money than the fame is de-

. clared by the aforefaid proclamation, [as before] &c. &c.

- The ftatute upon which the above indi&ment was
framed is the Fifth and Sixth Edward Sixth, c. 19.-in-

tituled, ¢« An a& touchmg the exchange of gold and

and filver.,” Which recmng that -

¢ Where, in the Parliament holden at Weftminfler the
¢ twenty-fifth year of the reign of King Edward the Third,
¢ it was accorded that it fhould be lawful for every man to
¢ exchange gold for filver, or filver for gold, or for gold and

¢ filver, fo that no man did hold the fame as exchanged,

¢ mor take no profit for making fuch exchange, upon pain
¢ of ‘forfeiture of the money fo exchanged, except the
¢ king’s ~exc}iangers which take profit of fuch exchange,
¢¢ according to an ordinance before that time made;

¢ which flatute notwithftanding, divers covetous perfons

¢ of their own authorltles have of late taken upon them

- ¢ to make exchanges, as well of coined gold as coined
% filver, recewmg and paying therefore more in value

¢ than

(5 )

& than hath been declared by the king’s proclamation to

« be current for within this his realm and other his

« dominions, to the great hindrance of the commonwealth
¢« of this realm :”

Proceeds to enalt,

 «'That if any perfon or perfons exchange any comed

« gold, coined filver or money, giving, receiving, -or
« 'paymg any more in value, benefit, profit, or advantage

&« for it, than the fame is ‘or {hall be declared by the
.« king’s majefty’s proclamation, to be current for within
¢ this his highnefs realm, and other his dominions, that

« then all the faid coined gold, filver, and money {o ex=

T changed, and every part and parcel thereof, fhall be for-

« feit,and the parties fo offeriding fhall fuffer imprifonment
« by the fpace of one whole year, and make fine at the
« king’s pleafure; the one moiety of the faid gold, filver,
« or coin fo forfeited to be to the king our fovereign lord,
« and the other moiety to be to the party that feifeth the
¢ {ame, or will fue forit by bill, plamt, original a&ion of
« debt, information, or otherwife, in any of the king’s
& courts of recprd,'in which fuit no efloin, prote&tion, or
¢ wager of law fhall lie, be allowed, or admitted.”

To this indictment .the defendant pieaded that he was
not guilty, and upon trial the following evidence was given
upon the part of the profecution, )

The Gazette of 1717 was produced from the Gazette
Office, and read, containing the following proclamation :

¢« GEORGE R. -
¢« 'Whereas zhe value of the gold compared with the wlue

% of the filver in the current coins of this rgalm, as paid

B3 S and




(6)
¢ and received, is greater in proportion than the value
 of gold is to the value of filver in the neighbouring
nations, and zhe over valuation of gold in the current

coins of this realm hath been a great caufe of carrymg
out and leflening the fpecies of the filver coins thereof

1414
114

. &¢

" < which is highly prejudicial to the trade of this” king.

® dom: And whereas the commons in parliament, have

¢ by their addrefs humbly befought usthat we would be
¢ gracioudly pleafed to iffue our 'royal proclamation to
¢ forbid all perfons toutter or receive any of the pieces of gold,
¢ called Guineas, at any greater or higher rate than one and
taenty Jhillings for each guineay and fo proportlonably for
any greater or lefler pieces of comed gold, which we

¢ have gracioufly condefcended unto :
{1

113

({3

Now, for ‘and

€ inth the advice of our Privy Council to iffue this our
¢¢ royal proclamation, hereBy ftri@ly prohibiting all-and
€ every perfon and perfons whatfoever to utter ‘or re-
| ceive any of the pieces of gold coin of this kingdom,
s¢ commonly called guineas, (which in our mint were
“ coined only at twenty fhillings each, but have been
¢ by our fubje&s paid and received at the rate of one and
] ’twenty thillings and ﬁx-pence each), at any greater or:
¢ higher rate or value than ane and twenty [billings Jor each
< guinea, and fo proportionably for the pieces of gold
¢ called half guineas, double guineas, and five pound
s pieces, and the other pieces of antient gold coin of this
#¢ kingdom, which by their wearing may be diminifhed
% in their weight, at any -greater or higher rate or value
- # than as followeth (that isto fay), the piece of gold
s¢ now received and paid for three .%lﬂd twenty fhillings
% and fixpence, 'to be hereafter received ‘and paid- for
§¢ three and: twenty ﬂullmgs and 1o ‘more, -the -piece ‘of

g6 gold

towards remedymg the faid evil, we have thought fit '

(79

& gold now received and paid for five and twenty fhillings

-«¢ and fixpence, .to be hereafter received 'md _paid for five

¢ and twenty fhillings and no more, and fo. propomon-.
¢ ably. for {maller pieces of the like gold coin ; at which ,
« rates and values we do hereby declare the faid re-
s« {pellive pleces of coined gold to be current : And we
« do hereby ftri¢tly charge and command all our lovmg
1 fub]e&:a whatfoever, that they do not prefume to
« receive or pay the gold coin dof this realm at. any
« greater rates and values aforefaid, upon pain of our

~ « higheft difpleafure, and upon pain of the greateﬂ:

« punithment that by law may be inflicted upon them for
¢ their default, neghgence, and contempt in this behalf.

« Given at our’ court at Sz. James’s the 22d day of
& Deceml;er 1717, in the fourth year of .our reign.
J God fave the King.”
WILLIAM SALTER the other perfon named in the
indiGment, proved-—That the defendant was guard of
the Liverpool mail from Storey Stratford to Londony that

on or about the 20th January then laft, the ‘defendant

had feveral times feen and converfed wx,th the witnefls on the
fubjets of buying and felling guineas, and that the defend-
ant had told the witnefs that be would give a premium of nines

pence for every guinea that the avitnefs could get, That the wit-

nefs on the 2d day of February went with one William Wil-
Jonya conftable of Soney Stratford, to the Crofs Keys there,
and wentinto the bar where the defendant was 3 that the

- witnefs had five gumeas which he had received from the

bank of Oliverand Co.at Stratford,and which were marked
in‘his prefence, That the witnefs called the defendant out,
and told him that he the witnefs had got five guineas; that
she defendant faid he would have them, and would gl;:e

- B4 - the




( 8 ) _
the witnefs nine-pence premium for each guinea. That B
the witnefs gave defendant five guineas, and the defendant

~gave to the witnefs for-the faid five guineas five bank of
England notes for the payment of one pound each, one dol-

lar and three thillings and nine-pence in money, i. e. three v' i
thillings, a fixpence, and three penny pieces; ‘the de- |

fendant took the gidnezz.r,' and the witnefs took the notesy dollar,
andmoney. ‘That afterwards other perfons were called in,
and the defendant was téha-rged with the offence, and
told that he muft give back the guineaé, and he accordingly
laid them upon the table, they were taken by Wilfon, and
the defendant was taken into 'cﬁf’cody. .

WILLIAM WILSON confirmed the foregoing evi-
dence, and produced the guinea’s, fhe notes, the doilar, and
three thillings and nine-pence in mohey, the notes were one
pound bank of England notes, and the dollar appeared to

~ bea filver dollar, ftamped and circulated by the bank of

England for the value of five fhillings. No dther evidence
(befides that herein ftated) was offered, or that the potes
were of value, or that the dollar was a genuine dollar of.
that defcription laid in the indi¢tment,

The confeflion of the defendant was alfo proved as
o follows: . ,
% Bucks, The examination of SAMUEL WRIGHT, now
to W“"} in cuftody, and charged before me the honour-
- able and reverend A. H. Cathcart, one of his
~ majefty’s juftices of the peace for the faid
county, with having p\u_ﬁbzgﬁ’d tfbego_lc'{ coin of the
united kingdom, and paying more than the value
-+, for the fame; .

.. %"Who faith, that he has been guilty of the offence with
which he now ftands charged by William Salter, of pur-
T ' ' chafing

4

‘ _ 'fcription and value of the notes and déllar.

(9)
‘c};aﬁng five. guineas of the faid William Sa{ter, and tkhat\
he paid him’ for the fame 2 premium of nine-pence .fot
each guinea ; that he bas been in the habit of buying
guineas and paying a premium for the fame about a fort-
night, and that he was induced to do fo on- accou.ntv of a
oung man who is a two-penny poft letter carrier, and

whofe name he this examinant  thinks is Clarke, having

a{ked him if he had any, and offering to give him a pre-
mium of one fhilling and three-pence for each guinea that
he bought 3 that he believes this young man’s delivery .of .
lettersis in OJd Broad Street in the city, and that he ap-
éearg to be about tWénty yéars of age, is tall, thin, and

marked with the fmall pox. "That on Thurfday laft the .

1t day of February, he this examinant afked Davies, the
guard out of London to the Portfmouth mail, to purchafe -
fome guineas which he had by him, and that he fold
either five or feven guineas to the faid William Daviesyand

received a premium of one fhilling and three-pence for

each guinea from the faid William Davies. 'That he this
~ examinant is in the habit of frequenting the Bull Inn in
Sherborne Lane; where he met the young man who of-

~ fered to purchafe guineas of him, and that he has fre-

quently heard converfation to that effect at that houfe,
’ « S. WRIGHT,

s¢ Taken befbré me,
« 4. H. Cathcart”

‘ Upon ¢his evidence, the prifoner was found guilty, and
judgment was refpited till the - next aflizes, upon the

following objetions made up‘{)r; be’llalf of the p‘rifonerkby'

his counfel; N

" Firft, That there was not fufficient evidence of the de-

N

- Second,




( 10 )

Second ‘That' the defendant giving the notes, dollar,

“and money, and taking the five guineas for them, was not
an offence properly defcribed in the indiGtment as an ex-

c/angzﬂg by the defendant of the ﬁve guineas for the. faid
notes, dollar, and money.

Thuq, That the at of defendant as Iald in the indi&%.

ment, and proved in evidence, was no oﬂence in law.

A fpecial cafe was thereupon ftated for the opinion of

the twelve Judges in the Court of Exchequer Chamber; -

and on Satwrday in Eafter Term, 1811, the cafe came on
“to be argued by Mr. King, of Counfel for the defendant ;

- and Mr. Bef?, of Counfel for the profecutlon.

The Judges‘pl'efexlt were, Sir James Mansfeld C. J.
of C. B. Mr. Juftice Grofe, Mr. Juftice  Bayley, of the

- King’s Bench; M. Juftice Le Blanc being abfent from

“indifpofition, and Lord Ellenborough C. J. being abfent upon
other matters; Mr. Jyftice Heath, Mr. Juftice. Chambre,
and Mr. Juftice Lawrence, of the C.B. The Chief Ba-
von Sir 4. Macdonald, Mr Baron Wood,  Mr. Baron . Gra-

bam, of the Exchequer 3 Mr. Baron Thompfon being abfent
from indifpofition. -

Mr. King, Counfei for the prifoner, was heard, and
having ftated that he did not intend to prefs the 1t and
2d points, proceeded to argue upon the third only, viz.

e T, bat the aét of the defendant as laid in the mdzﬁment,

% and proved i in evidence, was no gfeme in law,”

“Upon the inveftigation of this que{’aon, he faid, no re-

'~ courfe could be had. to precedents, or to reports, . or to

the treatifes of thofe who had written upon the common

9 B o oand

\

H

‘
5
i

}
7

{il)

and ftatute law, inafmuch as, from the penod of the .ene
q&ment of the ftatute of Ed. 6.3 and- even from the re~
motexr period of 2¢ E. 3. the ftatute upon which that of
E. 6.'was {ubfequently founded, - there had not been in
any of ‘the courts any decifion upon either of thofe
two ftatutes. There was not any mention of either
made by any of the very learned perfons who have
written upon the nature of the coin of this realm, and the
oEences relating to it. Coke, Hale, Plowden, the fever'll
annent abridgements, and Blackffone, do not in any ong
inftance even advert to thefe ftatutes by name. They
have fully treated upon other ftatutes, and common law
doGtrines, upon thefe fubjeits, but in this particular in- ‘
ftance they are altogether filent; and the only mode of
afcertaining that fuch a ftatute has or ever had any ex-
iftenee, is by .finding it in the.volume of kthe ftatutes. of
the realm,’ |

The pxopoﬁtioh above ftated on behalf of the defendant
upon this indiétment is to be maintained by either :or all
of the followmg points :

(1.) The word exchange in the ftatute of the g &G
Ed. 6. c.19. is {olely applied to the converfion of one
fpec1es of coin into another fpec1es of coin,

(2.) Bank notes are neither within . the common 1aw
nor ﬂ:'xtutable meamng of the word « Money,” as ufed in
that ftatute, ‘

(3.) The words « value, profit, beneﬁt, and advantage, _
refer to coin only, and to no other thing whatever.

(4.) The 5 & 6.F. 6. was only a temporary ftatute, or
it was vn'tually repealed by the {tatutes é & 7 w. 3617
=-—7&BW.3 c.;o.&c.lg. ,
(57 The
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{5-) The proclamation of 1717 was contrary to ’Iaw, o

-dnafmuch as it was contrary to the provifions of 4 & §
W.3. 190 [ 12;

- - The only method by which any arguments can be pre.
{ented for the confideration of thefe points is, by afcer-
taining the intent of the feveral phrafes ufed in thefe two
ftatutes, from an examination of the feveral antient ftatutes
in which the fame phrafes were:employed upon the fame
{ubje& matter; and afterwards by thewing from the fe.
veral decifions which have occurred upon other points col-
laterally conneéted with the prefent, that the conftrudion

- tobe affixed tothefe phrafes is the conftruétion nowadopted

in this argument.

TFirft, ¢ That the word ¢ exchange, as ufed in thxs fta-
¢ tute, is ufed to exprefs an exchange of coin ﬁr com, and
¢ for no other purpofe,

By the 25 Z. 3. /. 5. c. 12. < It is accorded, that it (hall
¢ be lawful for every man to exchange gold for filver, or
“ filver for gold, or for gold and filver, fo that no man hold
¢ a common exchange nor take #o profit for'making fuch
¢ exchange upon pain of forfeiture of the money fo ex-
¢ changed, except the King's Exchangers, which take

- < profit for fuch exchange accordmg to the ordinance

¢ before made.

Bythe s & 6 Ed. 6. c. 19. Itisvecited, that ¢ Where, in
¢ parliament holden at ‘We¢flminfler, in 25 E. 3. it was ac-
¢ corded that it fhould be lawful for every .man to ex-

-

“

filver, fo that no man did hold the fame as exchanged
(< bold a common exchange), nor take no profit for making
of fuch exchange, upon pain of forfexture of the monsy fo

: - f exchanged,

¢hange gold for filver, or filver for gold; or for goldand

( 3 ) o -

¢ exchmged, except the King’s Exchangers, which take

¢ profit for fuch exchange according to an ordmance be-

¢ fore that time made,—which {tatute notwuh{’candmg, |
¢ divers perfons of their own authorities have. of late taken

¢ upon them to make exchanges as well of coined gold as -
¢ of coined filver, receiving and paying therefore more in

¢ palue than hath been declared by the King’s" procla-

¢ mation to be current for within this his realm and other

¢ his dominions, to the great hindrance of the common~

"¢ wealth of this realm.]

And then the fatute proceeds, “be it enadted the1exore, ~
« That if any perfon or perfons exchange any coined gold,
« coined filver, or money, giving, receiving, or paying
« any more in value, benefit, profit, or advantage for it than
« the fame is, or fhall be declared by the King’s Majefty’s
« proclamation zo be current Jfor within this his highnefs
« yealm and other his dominions, that then all the faid coined
« gold, filvery and money fo exch'nmcd and every part and
« parcel thereof fball be forfeit, and the parties fo offend=-
« ing fhall fuffer imprifonment by the {pace of one
s whole year, and make fine at the King’s pleafure. The
& one moiety of the faid gold, filver,or coin fo forfeited, to be
# to the King our Soverexgn Lord; the other-moiety to
« the party feizing the fame or {uing: for it

The operatlve word in thefe two ftatutes is the word
¢ Excbange, and the grievance which is recited in the
ftat. of E. 6..and for the preventing of which that fratute

~was paffed, is the exchanging of coined ‘gold and coined il Jver
in a particular manner. It is therefore requifite to in-

quire the precife meaning to be attached to this word
¢ exchange’ pnor to the i’catutes of 25 E.3.and 5 & 6 E. 6,

1t




Tamp. M. 3.

20E. 1. ft. 4.

¢ and the chpped

& of v. 5. in price by the tumbreﬂ

( 14 ) ‘
It appears that in the time of H. 3. gold coin were firft
introduced into this kingdom : Before that period, filver hag

- been the common meafure of \mlue, and therefore as the

juft relative values of gold and filver were not then wel|
afcertained, and as the people were habituated to the ufe of
filver in all their tranfaions of buying and felling, they
received this gold coin with great relu@ance ; and for this
reafon, and for the purpofe of increafing their confidence
that the gold coin would always be transferable into the
quantlty of filver affigned by the King as its V'llue, a procla-
mation was iffued, (2) ¢ that whoever chofe to receive Ais
gold coin in payment, might bring them zo bis exchange,
arid receive there to the value at which each had been made
current.”

The firft Iegxﬂatwe enadment pafled fubfequently to this
‘proclamation, appears to have been the 20 E. 1. JStat. 4.

~called the ﬁqz‘umm de moneta. _ It begins by ¢ forbidding

€ any man to pay or receive any monies of other coinage
¢ than of the coinage of the King of England, Ireland,
¢ and Scotland 3 and then after guarding agamﬁ the in-
troduétion of foreign coin into the realm, it proceeds
thus- < and that no man, rich or poor, may be igno-
« rant how to dlf’cmgulﬂl the lawful money (deniers),
It is ordained that whoever hence-
« forth cught to receive or deliver demiers, receive or
« deliver them by the weight of 'v. s. in amount, and
delivered by the
« W arden of the Exchange marked with the mark of the

(13

’ the Klng ” And any perfon r_mght pierce the denle;’

(a) Lord Liverpool upon Coins, 38.

' . : © © which

)
which would not weigh the tumbrell.. The next {ection
of the ftatutes fpeaks of the Infpe@ors and Wardens of
money.

By this antient {tatute it appears th'tt the Excbange was
the place from which the coin of the realm was iflued,

3 and that it had a Junfdlétmn over. it for the purpcfe of. -

prefervmg its punty and. quantlty

N

‘The next flatute upon this fubje& was the 20 Ed. 1.
S5 called the Slatutum de moneta parvum. It p10h1b1ts
merchants bringing into the kingdom clipped or foreign -
counterfeit-money ; and enacted, that others than mer-
chants who tfhould have clipped or foreign counterfeit
money, thould immediately perforate it, and bring it 7o
the Exchange (ad excambium noftrum), and have it coined

with the ng s coinage.

20E. 1. ft. 5

The 28 E. 1. ﬁ 1. (De falfﬂ moneld), was pafled to preu- 28E1. 5
vent the importing of falfe money, and to authorize the |
feizure of the money and the perfons of thofe who had it.

It enalted that the Warden of the prifos ¢ {hqll fend and
deliver it to our great Exchange, and as to other goodss
thall charge’ themfelves with them and anfwer o the Eix=
chequer.  And it ordams, that there fhall be at Dover-a
table #o ‘change, when requifite, roriey for goers and
comers ; and appoints perfons to keep that table, and to
“make that change under the view of the Comptroller ap-
pointed by the ng and that all perfons coming from :
over feas, and brmgmg French money, thall take it to the
faid table, and there receive #o z‘be «value in mmey of the

Realmn ‘ L ’ . >
And
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- And it is obfervable that in the former part of this ' '

ftatutea,%he money is to be taken to the Exc/mnge, but the
Goa7’s are to bg anfwered for at the Exc/:equer,

‘it fhould feem that only one reafom can be a{ﬁgned
for the frequent enadtment of ftatutes upon  this
fubje&t 5 viz. to eftablifh  the fuperiority and ‘powers
of the king’s exchange; and by its means to. fecure .
the people againft the fraudulent pra&lces of thofe who

,'would either- introduce bafe tcoin into the kingdom,
or under the _pretence of giving one kmd of coin for
2 -another, pals, upon thofe whom they preténded to aflift,
’ " bad money for the good ftetling which they recewed. :
Probably alfo in thofe times when commercial tranfaltions
were few, and money was fcarce in quantity-and great in

- Heie the name of the place is ufed for the bufinefs | - value, it was riot in the power of evéry one to convert

. © which is tranfacked atit. The force of the expreffion, |- one-coin of a higher denomination into 2 lower, when his
8 convenience required it : and the Llng § ekchange ehabled. :

. / ‘ o
gE.3 2. c.2. 1‘%}( the 9 £. 3. /. 2. (The flatute of money) c. 2. No falfe,
‘ moneéy fthall be brought into the kingdom, ¢ fo alwayé that

. all people of what realm or dominion they be may fafely
bring to the Ex'c/mnge.r' or bullion, and no place elfe, filver i
in plate, veflels of filver, and all manner of money of
filver of any whatever value, faving falfe money, and

e there receive good and convenient exchange. i

good, &c. is, that perfons fo going to the Exchange thould | | . :
receive in return for the money- catrxed th1ther good and < ‘}nm to do this with greater f"élhfy o
_convenient money o V. R R L L

i A’dde’d to this, there weie great 'and continual fluctuas
oo 9E.3 tz.c7. By the 9 E.3. ﬁ 2. ¢. 7. exc/mnge: fhall be where 1t tions in the ftandard of coin, and it was material that
thall pleafe the kmg and his councxl . there ‘thould be fome place for alcertaining the value
! , by the fecureft meuns:  But however that may. be, it is

0E s 17 E.3.Ttis accmded that none be fo hardy to brmg
falfe and ill money into the realm, upon pain of forfeiture
» - of life and member; and to make excbangef with them
which fhall pafs the fea, of gold for their good {terlings
(ﬁlver coin) to the value.

apparent that coin and exchange are ufed in conneé’uon
with each other throughout thefe ftatutess .~~~ -

‘ Whére foreign t:oin;nbt_c‘ui‘rent’ in ’:he_ r“eaim, was how.
ever brouglit by foreign merchants, there was a peculiar )
ad‘van'tagé in the eftablifhment of thefe exchanges; for, ex-

Tt is clear that in this ﬂ:atute alfo, *by exchanges are

’ ‘ " meant tranfaéhons of an mterchange of coins. | cepting by perfons verfed in the affay of monies, it was

i : hitdly poffible that any juft proportion could be afcertamed

v L _ Thefe are all the ftatutes to be found relatlve fo the Ay - between the forengn and legal zoma :

l , : . exchange and coin, prior to the2 5§ £.3. And in them the \ ~

— . word « exchange” is, throughout, conftantly ufed, and | ‘[‘he next fucceedmg {’satute was the. 25 B 3 /? 5 asEd 4
the fub_]eét of exchange is, as Conﬁantly gold and filver .. 12, which ftatute isin: thefe words :- ¢ It is accorded that ©***

; _ _ coin of the reaIm. o % it fhall ‘be lawful for every man fo. excbange gold Jor

- S . ~ _— - ‘ S (A B , : € “‘j/wr’p
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}«i _/;/Qg;a, 6¢ Jilver for goldy or for gold and fifver, “f6-that ne
¢ 'man hold a common exchange, nor take no profit for
 making fuch eschange; upon pain of forfeiture of the
« money fo exchangeds; except the king’s exchangers,
« which take profit of fuch exchange; according to the
4¢ ordinance afore made.”- :

- What this otdinance was I cannot afcertain, but it ap-

.peats that there had been one a]lowmg the king’s ex-

changer . to take 2. proﬁt upon the converfion of one

{fpecies of ‘coin into another; which profit undoubtedly
“was a part of the king’s revenue. :

- In this ftatute the force of the term exchange peculiaily
appears; as alfo of the words go/d and filver; viz. that
exc/aangzng is applicable only to an interchange of coin for
«coin. It fhéws alfo the bufinéfs of the king’s exchangers,
and the mode of tranfafling it. The profiz {poken of in
the ftatute, certainly intends a. portion of coin deducted as
a compenfation for the convenience and fecurity afforded
by the office of exchange. It is further to be obferved,

that the thing forfeited is the money fo exchanged, 7. e

the money given, and the money received. So alfo, the

_ appomtment of parncular ports for eéxchanges for the con«

venience of merchants entex‘lng or leavmg the kingdom,
{hews the nature of the ofﬁ ~ '

~

’ "'Anot}i'er 'circumﬁ,ance is al{?oapp‘afent_-‘from this flatutes -

viz. that before that time none but the king’s exchangers-
had 2 right to give one Ipecies of coin for another ; but
v'frho'ev"er’ {ifhed to poflefs coin of a-denomination different

7 from “that: which-he’ already- poﬁ'eﬁ‘ed mu{t have had:re~

,courfe 1o, the: kmg s exchangér, A

Bux

(.19 ) |

it as commerce adyanced; and the occafions and obs
Je&s of fale and pulchafe confequently multlphed this
became too ti'oublefome a mode, and this prefent {’catute

rendered it lawful for every perfon to. exchange gold for
filver, or ﬁlver for gold, or for gold and filver, p10v1ded

however, that 1o one fhould publicly keep .an- office of

exchange, or take a profit ipon the tranfa&tion: in other
words, that the full value of any piece of coin fhould be
paid in other~ pieces, without. ded‘u&i}oh or abatendent:

The next flatute upon the fubJe&, was the 27E 3
. 2. c. 14. which ordained, « That all merchants’ may
« fafely bring into our ‘kingdom plate of filver, billets of
% gold, and all other manner of gold, and all monies of
« gold and filver; to our. bulhon, or. zfa our exchanges,
« which we fhall ordam at our faid {’caples and elfewhexe,
« and theke receive money convem_ently t6 the value

« Provided that no money be cuirent in our kingdom
« excepting the money of our own coinage, and that no
& one.car ry out of our kmgdom the old ﬁerhng, nox other

T money, except merchant firangers, who brmg in money,

s and are not willing to¢ employ that money
* In this is to be obferved the tife of the word ¢ empfay,
iwhere money is to be given for merchandxze
of the word ewchange, where money is to be-given for
money. ' : '

So the 5 H. 4. ¢c.9. Compellmg merchant ﬂ:rangers
to emplay upon theé commodities of the tealm, the money
daken thetein for the merci:andzze.r brought by the mer-
chant fifangers 3 ‘and that the money which fhall. be dew
livered by - exchange in England,. be e,mployed upon the

¢z commodities

awE.3 vl
Coﬁxfb

and the ufe '

5H4 &%




- commodities, then the word ¢ employ *:

'_( 20 )

bOmmOchues of the realm in the realm, Thews that therc
was a clear diftintion between the act of convertmg one
-Yort of ' ¢oin into another, and g1v1ng _coin for merchan-
dizes - 'When they fpeak of a transfer of coin for coin,
they make ufe of the word « exchange;”  when of coin for
is fubﬂ:xtuted
-And nice as this diftinction may appear, yet it is pre-

- ferved through all the {tatutes.

sH.5ftz el

g

-y

R wre—— c"z,

. 2. €3,

sH.5. 2. ¢4

1 Hé6 ex.

‘9 His. ﬂ 2. ¢ 1.——-A conﬁrmatlon of all ﬁatutes
made touchmg money '

érs--——-—c.z All men may refort to the kmgs ex~
changers to have money new coined.

9" H 5. 25 ¢ 3. At the king’s exchanges good money
fhall be dehvered to the parties.

9 H. §:f2.c. 4 ~—The officers of "the’ excf.wange;.f

'-{hall ‘bring to ‘the Tower all the gold or “filver which

they <.biuy or exchange :” thus prefervmg the dx&m&xon
beﬁween a purchafe, and a mere exchange. : o

H 6. 5. 1.—The lords of the kmg s council may a§~

. pomt :xcbange.r where they pleafe. =~ . . . ,

3 1.6, c. 4.

2H. 6. c.x2,

1
37401

oy H 6. B * The maftés of the mint {hall {end te
the mint to be coined all- the go/d and f lver that _/ball come

o bis }mml.r by excbangz.

tn2:H. 6w l'z.s--—ReguIatmg certain crfﬁces in-the mint,

and uaming -an officer called the "Exchanger; and " has

thefe.words, % fo . that the common people ‘may. have. re-
conrfe to the Em‘/)ange for fmall gold and whlte money

17 Ed. 4 o1 r——-jln /fé’f for. money, recxtmg the 9 E 3

;:. ».-and theré alfQ ufes the- expreﬁion “employmg” money
-.lupon merchandxze, not embangmg. o '

B
[
B

the ob_]e& of fale or purchafc. ‘

{ 21 )

By the 8 H. 6. ¢. 24. ~TFor that merchant aliens.of late
have taken in cuftom that when_ they fell any of. tlmr

8SH.6.¢c.24:

merchandizes to any perfon within _the realm, they will

not demand nor rveceive for any payment for the fame any

manner of filver as they were wont, but only gold nobles, .

half nobles, and farthmgs, &c. -

3 H. 7 ¢. 6.—None fhall make Aany 'e&ébafige thhout
the kmg s licenfe, or make exchange or rec/faﬂge qf momy,

3H, 9. c.{‘;.

to be paid within ‘the land, but only fuch as the kmg ;

fhall depute thereunto, to keep, and make afifwers for
fuch exchanges and vechanges; upon-the pain. contained in
14 R. 2. ¢. 2. viz. of forfeiture of the fame, .. .-z -~

This ftat. of the 3 H. 7. c. 6. alfo applies the word ex-
change to transfers of com, and alfo thews how contmually

{tatute' it hkewxfe, as well as. the 8 H 6 €. 24 proves-

that while exchange was applied to tranfaltions of coin,

it never was fo applied where merchandizes conftituted

Yoo VT
The 19 H. 7. ¢. 5. is relative to- the -currency of
Qoms, and {peaks of taking fuch coins in payment, -or, of
carrying them to the mint, : and there changing them Jor
others. : :

o

If then throughout fhefe numerous® and: antient
ftatutes, preceding ‘the § & -6 E. 6. the'office: of ex-

change appears -to have had 2. peculiar object;.viz. the'

x9H. 7.6.8

protection of the coin, both as to" its purity and:its-pro~

portion, and the converﬁon of one kind of coin into

another to have been folely in the power of the kmg as
appears by 9 H. 3.¢. 7: and lf the alt of exchangmg‘;

is ccmtmually fpoken of as an adt’ of transferrmg coin
€3 _ of
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ef otie’ fpecxes or nominal value for other coin ; 'md if

when thefd ftatutes 1efer to travfa(‘hons in which com

. paﬂ'ed as the. thmg given or recelved in return for mer-
A chandlze, they uniformly employ other texrms, as payment,

of employment, as in the § H. 4. ¢ 9.and 17 B, 4 e 1.
and § H. 6. c.24, (This dlﬁm&lon having been taken

- even fo early as the - proclamation of H. 3. whlch

:mentlons the. recewmg gold in  payment, and takmg 1t to
It muft be pre-

the exclvange and tZzere receive the valye : )

' fumed that upon thefe fubjeé’ts the word exchanﬂe had a
pecuhar and appropnate legal meamng and perhaps it

may not be [inappropriate to obferve that in this re-
{pect it was ufed after a- fimilar manner with the old
legal word™ « excamblum,
cable only to cafes where real propelty was transferred
for other. real property of fimilay tenure and equal

which ~was’ itfelf- appli-

value, ,

8% 6236 & I9.

After thefe feveral ftatutes, the 5 &6 E 6 ‘. 9 was.
paﬂ'ed which, reciting that,” ¢ Where in the parhament

~ ¢ holden at We, ﬁmz;g/ler in the twenty-ﬁfthyear of the rergn

‘ of K E. 3¢ it was accorded that it {hould be lawful for
€ every ‘man’to exchange gold for ﬁlver, or ﬁlver for gold,

< or for gold and filyer, fo that no mar did hold ¢ the fame,

"€ as exchanged,’ (a common .exchange), nor take 1o

¢ profit for makmg of fuch. exchange, ‘upon pain of

% Torferture of the moncy fo exchangcd except the king’s

¢ exchangers, _whrch take proﬁt of fuch exchange, ac=

< cordmg to an ordlnance before that tlme made,

. which {’tatutc nothth{’tandlng, chvers covetous per-
-8 fons of thelr own- authontres have /of Iate taken upon

¢

them to make exchanges, as well of coined gold as of

comed ﬁlver, recexvmg and paymg therefore more if
~ K value

coe
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¢ yalué than’ hath been declared by the king’s proclama-

¢ tion to be current for within this his realm, and- other
¢ his - dominions, to the great hindrance of the common-

¢ wealth of this realmy” o . s

Ena&,s,:“ that if any perfon or perfons exchange any
@ coined gold, coined filver or money; giving, 'receiving
« or paying any more in value, benefit, profit, or advan=
« tage for it. than the fame is or fhall be declared by the
¢ king’s majeﬁy ] proclamatxon to be current for within
¢ this his hlghnefs realm and other his dommlons, that
« then all the faid eoined gold, filver and money {o ex-

~« changed, and every part and parcel theréof, fhall be -

¢ forfeit,and the parties fo oﬂ'endmg {hall fuffer 1mpr1fon-
s« ment’ by the fpace of one Whole year, and maLe fine at
‘the one moiety of the faid gold,

-
-

the king’s pleafure :
¢ filver or coin fo forfeited to be to the king, our {ove-
« yreign lord, and the other moiety to be to-the party that
¢ feizeth the fame, or will fue for it by bﬂl &c.

Comparmg then the 25 E. 3. ‘with that of the 5&6
E.6. it appears that by the former f’catute the king
. relinquithed a portlon of the right-of exchange in favour of
hls fubje&s, b_y allowmg to individuals a Power,to ex=
change gold for filver, or filver for gold, or for gold and
filver, (meani‘ng by thefe words money, as appears by the
claufe which' renders forfeit the money ﬁz exchanged,) w1th
this reftrition, that they {hould not have a regular ex-
change office, nor -take a ploﬁt for the convenience they", ‘
-afforded to others. "The fame ftatute at the fame
acknowledgmg the rlght in the kmg ] exchangers co take’
a profit.

cq4 S |
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Tt Is to he noted alfo, (that the recital in the latter fﬁatute

has the words ¢ hold the fame as - exchanged 5’ whereasin |

-the former ftatute the correfponding words are, ¢ hold a2

¢ common exchange?. They have, however, - the fame’

meaning, for ¢ to hold as exchanged ' means, ¢to cons
¢ fider the exchange as done at the: king’s exchange,’ and
confequently mﬁfhng upon - a ﬁmllar profit upon the
transfer.” , : L :

That gold and [ lruer are in thxs ftatute of E 3 fynoni-

mous with coined money is confirmed by the obfervation of

Coke, wha fays, that ¢ by filver is meapt .money,” and
confequently, as there can be no money of England but
coined gold and coined filver, (as will appear hereafter) it_{
will follow that this ftatute was paflfed with a view to the
due exchange of the legal coin of the realm, .

The ftatute of E. 6. having recited the 25E 3. pfﬂo,-av

ceeds to ftate-the grievance, ‘which it alleges to exifl in
breach of that ftatute, It fays, that 'notWithﬁanding the
25 E. 3 ‘divers_ perfons had ¢ qf theiv ‘own authorities”

taken upon them to -make exchanges as well of ¢ cqoirred
¢ gold as of coined filver 3 (explammg thereby the words

¢ gold-and flver,’ in the 25 E. 3. to have meant coinp of

the realm; 5) ¢ recewmg and paying therefore, i.¢. forthe

gox_necl_ gold and coined filver, more in value.\ Th:s
phrafe, « peceiving, &c. more in valyey” vefers evidently to

‘the words "¢ takmga proﬁt, ufed in the 25 E, 3., and

the phrafe ¢ gf their own autborztze.r, ? is as clearly chofen
for the purpofp of defcribing. the breach of thé flatute of

- E.3. which forbids any but the kmg s exchangers to take

3 proﬁt; for the exchange,

Thea
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Then’ comes the enalting claufe, if any perfon fhatl
‘ e\change any coined -gold, coined filver, or moneyy’ - Y€
ceiving, &c. then ¢ all the faid coined - gold, filvery and
¢ money fo exchanged,” (where the word coined is prefixed
to gold and filvers and the word money ‘preferved,) ¢ {hall
¢ be forféit,” ¢ one moiety of the faid gotd, filver, orcoin
¢ {o forfeited.” But the fubje& before declared to be for-
feited was the coined gold, filver, and money 3 therefore
in the diftributive claufe the ufe of the word coiz {hews the
meaning of the word money before ufed.

" 1t is therefore clear, that the fubjaé't of the exchange,
upon which a profit was forbidden to be taken, was the -
legal coin of the realm; that all profit upon fuch ex-
changes was to be confined tg the king’s exchangers 3 and
that prior to the 25 E. 3. it was a penal a&t to gwe coin

. in e*{change for coin,

Ag'un, ‘the § & 6 E. 6 ena&s, that the perfon com-
mitting this offence fhall ‘be fubject to 4 certain penalty,
gne part of which is, ¢ That all the faid coined gold,
¢ filver, and money fo exchanged fhall be forfeit; and
¢ one moiety of the faid gold, filver, or coin fo forfeited
¢ to be to'the king, and. the other mo1ety to the party
1 fmng for the fame, -

But if it were true that any other thing than coin could
be the fubje& of transfer under this ftatute ; then as it is
alfo true that coin alone can be forfeited, if any one had
given or.received any other thing than coin for coin, he
who fo received or paid that other thing would incur no -
forfeiture ; ; and thus the perfon making 2 profit hy parting
with his coin, and who is therefore the offender, efcapes
fo muych of the penalty of ‘the ftatute as ‘relates to the for-

' feiture,
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feiture. But furely it never could be in the contemplmon

of the ftatute that the moft gullty perfon fhould {uffer the
Jeaﬁ:

&

_But the truth of the propoﬁtlon now contended for
\ does not reft for its fupport merely upon the obvious

and natural conﬁm&lon of the words “¢ontained in the

ftatutes of E. 3. and E.6.; aided as it is by the fimilar
import of fimilar expreﬁions, unequivocally exprefled in
other ftatutes made in pari smater iay but the hxﬁtoncal
- accounts of the coins of this realm, the changes which

they underwent in kind, quantity, and quﬂxty, and the
difficulties confequent thereupon, all confpire to demons -

ftrate that thefe ftatutes could have no Othf’l ob;e& than
that ﬂ’tted in this firlt propoﬁtlon. :

It appears by Stow's Annals, p.o3; that Edward the
- Confeflor gave to abbot Baldwin of St .Edmona’/ézzry au-
thority to have an Exchange or Mmt, and to coin' in his

monaﬂ:ery This is the firft hlﬁorxcal mention of an Ex- )

change, and it appears to have been a prwdege in the glft
of the klng

Temp H 3 4. D. 1257. Gold was ﬁlﬁ: coined, and
the citizens of London made a reprefentation againft this
gold coinj and thé king thereupon pubh{hed a proclama~
tion that no one Was obhged to take it, and whoevcr did
might - brmg it to hls Exchange, and receive there the
- value at wluch it had been made current.

(Ca? “fey VOl 24
pIIL)

Mr. Leake, in Ins hlﬂ:oncal acecount of . Eugli/h money,
(p 68. 3d edit. ) fpeaks of the’ Exchange and Mint as one
' and

Nt
i
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and the fame place; and he adds, -that in the time of
H. 2. the old money, which was called jn, was there
excgailged for new, makmg a certain allowance to the

officer; and it further appears, . by the fame paflage, that

this exchange could’ only. be accomph{hed in London, to
the great damage of the people; and efpecxally of thofe
who came from diftant places.. :

In p. 75, fpeakmg of the re-comage in 18 E.1. he
mentlons the employment of certain perfons in ‘the buymg )
and exchangmg of filver for that purpofe ; and adverts to
the operatxons of buymg and exchangmg as two dlﬁmé};
tranfations : Alfo he fays that, at the places appointed
for the recomage, that kmg had placed certain cbangem to
take in the old money to be recomed 3 and it was upon,
the completion of this new coinage ‘that the fatutum de
ma;m‘a was pafled, authorizing the application of the tum-
brell as dehvered and marked by the warden of the ex-
change, to dlﬁmgm{h the bad from the good money,1
(See this i‘cat. ante.) ’

At thls time alfo (18 E. 3. anno 1345.) thete was o
new coinage of gold ; but the people conceiving that the
é‘um -ent value of gold did not bear a juft proportion to the
curremt value of filver, two proclamations. were iffued, ‘
afcertammg the proportlonable values of gold and filvers .
making the new coins only optionally receivable; “and
fixing the tate for exchanging gold for filver, or filver for
gold at the kmgs exchange. Leake, 103—T05. Ld. Liv.
41 »——I‘rom the notion the people entertained of the in-

- equality of the a{ﬁgned relative values of gold and filvery

and alfo’ from the novelty of the gold coin, which was,

' ‘,gggl;a‘bly, the caufe of thlS unequal valuanon, thefe dif-

g S -~ ficulties,
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ficulties and uncertainties-appear to have arifen.  Similar-

caufes feem to have been the occafion of the ftat. of E. 3
for in-his 2 5th year there was again an alteration of- the

gold money; it was made of like impreffion and value,

but was in fa& of a’ lighter weight; and an ordinance

lﬁ'ued that-none fhould refufe this new money at the pnce
aﬁigned o :

- Mr. Leake, P 105, frates the reafon alleced for this laft
alteration to have been, that the old money bemg better
than that of any other kingdom, had been carried abroad;
and bafe money brought in, to the damage of the people.
However the 25 E.3. j8 2. ¢. 12. was pafled, and after-
wards the 25 E. 3. /. 5. c. 13. inthe fame “year, ena&mg,
that the money of gold and filver then cun ent fhould not
be 1mpaxred in welght or alloy

The 25 E. 3. /. 5. ¢, 12. was immedia‘tely afterwards
pafled ; and from the preceding hiftory, its obje&t muft
be clearly feen; wiz. to preferve the coin at its legal va-
lnation and proportions- by means of the king’s Exchange,

- P

From thefe hiﬁorlcal falts it appears that the pteferva .
non of the coin of the realm, and the ad]uftment of

-~ their relative proportions, were Ob_]e&S in thofe days of

great anxxety to'the government ; that the exchange of-
fice was inftituted for this purpofe, and that the “ordi-

nances affe@ing the ftate of the coin; ‘rélied chieﬂy upon

the exchangers for their due enforcement; and that till
the 25 E. 3. they were the fole depoﬁtarles of the nght

4ef exchange and proﬁt refultmg from it,

Qohﬁe&iﬁg .

Conneéting thefe obfervations then with the argiiments
arxﬁng from the conftru&ion of the feveral {tatutes prior
to the 25 E: 3. the conclufion is irrefiftible, that it related
ENtir ely to the mterchange of- com.

Dmmg the mterval between the 25 E. 3. and s & 6
E.6. the fame difficulties occurred and the leglﬂature
were contmually endeavourmg to obviate them. In the
time of F. 5. a number of fratutes were ena&ed with
this view, and the king’s exchange ftill continued to be-
the agent of the gomrnment in the 1eformat10n of the
coin, by recewmg it, 1ecommg it, and _dlf’cnbutlng 1t. B

By the 1.H. 6.¢. 4. There feems to be adxﬂ'elence taken

between the mint- and the e‘cchange but gold and filver
are defcribed as commg to' the Mafter of the Mint by

way of exchange, as if he were flill the fuperintendant
of the mint and alfo an exchanger. - But by the 2 H. 6.

£ 12, whxeh is an a& particularly regulatmg the Mint, -

and its ofﬁcels, the Mafter of. the Mint and the Exchanger
for the time bemg, are prolnblted from alieningthe gold
and filver coined or uncoined brought to the mint or to
the exclnnge, but fhould apply .the fame only to the

money purfuant to the’ mdentule, fo that the co'nmon ,
people m1ght have recomfe to the kmg s e\change for

{mall gold and white money So that whatever mxght
be the dlﬂ:m&lon between the mint and exchange, it .is

- clear tlmt the exchmger f’mll had bz: oﬂice ummpan‘ed

Durmg the whole of the Perlod of Wthh we are now.
fpeakmg, viz. between the reign of E.3. and E.6. and
particularly towards the latter end of it, the variations in

. .- N R . N . N ’V . - the.
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Hle different real values as compared with the nommai
values of the fame piece of coin were moft extraordinary.

Hen. 8. carrxe& ths debafement of the cointo the greateﬁ.
extent. In confequence of which, the old {’cerlmg was
hoarded up; melted, or exported ; the angel coined at
164, Was exchanged for 21s5.3 and the prices of all things;
and the rent of lands was raifed enormouﬂy 5 vaft
profits were made by exchanges of coin ; great derange-
ménts were occaﬁoned‘ iri the tranfaltions of buying.

and felling, and farmers refufed to comie to market;

fcarcely knoWin_g from thefe 'arbitrar'y chaiges of value;
what prices to-afk for their produce. Statutes were pafled
regulatmg, by affize, the prices of the common neceffaries
oflife.  Ld. Liv. 89—91. Stow, v. 1. p. 88. .

Thefe inconveniences continued till the beginning of
the reign of E.6., who, firft adopting thé bafe coinage
of his father, afterwards called in all that bafe coin, and
then iffued gold coin of “the ancient pumty - Arnd upori
“fuch iffue aproclamatlon was fent forth; declzumg it¢
currency '

{31 )

Thus the hiftory of the coin during this fecond petiod,
confirms the reafoning ufed upon the phrafing of the feveral
ftatutes cited, and together with the. 1mmed1ate occafion
of the paffing of the 5 & 6 E 6. demonftrates that this
Jaft ftatute and that of £.3. had the fame obje&s in
contemplation 5 that they only had in view the preferva-
tion .of the due relative values of coin, afluming the
king’s proclamation as the criterion of that value; and
that for the more complete attainment of thefe objelts,
they forbade profit to be taken upon the exchange of
coin, .

Upon the whole matter, therefore, it fuﬁimently apo
pears that the word exchange had in all thefe :ftatutes
one, and only one, meamng, viz. a tram_rﬁ’r of . coint fozﬂ

('0171.

If any additional reafonmg be neceﬁ'ary to corroborate
what has been advanced upon this point, a reference’ to
fubfequent alts of ftate, and of the legiflature will amply :"
confirm it. For the word excharge has, in later ftatutes,
and for fimilar purpofes, ftill the fame meaning aﬂixec}'

T

Upon the coinage of this good new moncy, (fays Mr.
" Leakey p. 213.) it feems, the fame was bought up with thé
i i old bad money at a preiium, and Boardeds the riat;ufal -cons,
i ‘ fequence of permitting good and bad tobe current at the

5 &G6E.C fime time. Wherefore it was enatted, ¢that if .any
i e39- ' ' 5 ' ‘

to it,

By a Proclamation of J 1. Felz 4, 1618, (Rym. Tom 17 :

p 133. J—A former proclamatxon was confirmed, and it

* was obferved, that the drawing of monies into the gold-’.
fmith’s hand by turning filver into gold ¢ upon profz't of ex-
changey doth make it more ready into the merchant )

perfon thould exchange any coined gold, coined filver, or
money, receiving or paying any' mote in" value, benefity

profit, or advantage than the fame was or thould be de-
clared by the king’s pxoclamatlon to be current for, the:
- money fo exdlanged thould be forfexted and the party‘

hand for tranfportatxon to mints.abroad 3 and then it pro«
hibited the meltmg of the gold or filver com of the tealm.
(Ld szu. 62 ) 4 :

k',fuﬁ'er fine'and 1mpr1fonment ?
- ) » o : Thus

6&7y
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" 6.& 7 Wi e 17. entitled, ¢ An A& to6 prevey

s counterfeiting and clipping thé coin of this kingdom;
/- 2. «That after May 16, whoever fhall at any one
¢ time or payment, evcharige, lend, fell, borrow, or buy,
€ receive or pay, any broad filver money, or filves
¢¢ money unclipped of the coin of this kingdom, for s
¢ in tale, benefit, profit, or advantage, than the fame was
- ¢ coined for, and ought by law to go for, be lent, fold
* ¢ for, borrowed or bought, received or paid, fhall forfeit

i

x¢. 1o/, for every 2o:~. that fhall be fo AeXChahged, &é"'

The words in-this ﬁatute e*{tend to every poﬁible cafe, |

the aéts forbidden bemg ¢ éxchanging,’ ¢ lendmg,’ < fel-
Img,’ ¢ borrowmg, or ¢ buying’, ¢ receiving,’ or ¢ paying,’
they fevel‘ally have - their. d1ﬁ1n& meaning, feddends
fingula fingulis ; ;_and in this view of the dtatute, as ¢ tal¢’
& gmﬁes ¢ num&er, exchanging refers to tale, and the of.
fence is ¢ excbangwg Jor more in numbery and fo clearly
refers to an mterchange of coin; the fubfequent wmds
< lend, &9’c. refer to beneﬁt, proﬁt, of advantage. Thus
the fame meamng f’mll attaches to the word excbaﬂge.

So 14 G 3. ¢. 70, An A& for caIlmg in and recoining
the deﬁcwnt gold coin; and ¢ colle&tors of the revenueé
& are to receive the dxmlmfhed gold coin, and convey thé

«’ fame to the B E there to be exclmn,ged ﬁr other

e cwreﬂt coin’

There are various o‘cher ﬂ:atutes relatxve to the Bank
and other obje&s, in.which exchange is as conftantly ap-
plxed to thofe cafes in whxch there is a mutnal &eahng for

 coin; and in thch when coin conﬁxtutes only apart of

the

< It may howevér be faid, that Bank of England notes are
- within the legal intent of the word ¢ money’

" well known to the common law.

(.33 )
the tranfaion, then fome other word is ufed to exprefs its

nature.

Al

Upon the whole, therefore, i 1t feerns both from the con=
ftrution of thefe ﬂ:atutes, and. from the evidence of his~
tory, that the propofition ¢ that the "word exchange in
« the ftatute of 5 and 6 E.G. c.19. is folely applied to
<« the converﬁon of one fpeczes of coin into another fpecxes
« of coin” is mdlfputably true. : :

” in this
ftatute, which brings us.to the fecond propofition, viz.
¢« That ba}zk notes are neither awithin the common law nor
“« flatutable meaning qf the fward ‘maney as u_/Z'd in this

L ﬁatm‘e ’?

The word ¢ meney’ ex vi termini has a peculiar meaning
, In Dawis’s Reports, 19,
Cafe .of mixed ‘monies, it is faid, that every thing ma}i be
valued by the w01d / lver, for by that wotd is underftood

coined moneys

1 Inft. lib. 3. 207 a. Lawful money of anland is of
two forts 3 viz. the Engl; /b money coined by the ng s
authority, or foreign coin by proclamation made current
w1th1n the realm. ‘

2 T{z/} 577 The mo;zey of ﬁ.ng/aﬂd mz{/? be elther of )

gold or filver. o .

5 By 72

* Bank of

England notess
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2 Inft. §76. 43"1%_2'/}4-‘1'7 It was ordained that no King
of this realm can change nis money, nor impair, nox
amend, nor make other money but of gotd or filver, with-
out affent of parliament ; (and he cites Mirror,c. 1. [ 3.).
Mz. Juftice Blackffone alfo in the 1t vol. of his Commen-
taries, p- 278, quotes this paffage :

2Inft. 741. is an expoﬁtmn of the fevelal ﬁatutes of -

, .employments; there is 2 commentary upon 4 H. 4. c. 15.
- " which compelled all merchants, aliens, {’cranger’s,v and de-
nizens who thould bring merchandizes into the realm,
and the fame fell within the fame, and receive Englifp

. money for the fame, to beftow the fame upon the
- ’ /‘ ~ merchandize of England, &c.3; and Lord Coke comment-
~ing upon the words Englifb money, fays, ¢ this is intended
of all money of gold or filver current within the realm

of England although it be not coined within Engla;zd »

In 3 Infl. 17 Lord Coke agam commentmg upon the 25
E. 3. c. 2.(the ftatute of high treafon’), and adverting to the
words, ¢ Sa monnoiey” fays, ¢ Itis holden that af the making
of the 25 E. 3. there was no money current within this realm
but the ng s own coin,” and then lie adds, ¢« {ee the
ftatutes called ¢ ﬁaz‘utum de moneta magnunt, >and ¢ ﬂatuz‘um

a’e moneta parvum.

Lord Hale i m hlS H ‘/’z’arygf the Pleas of the Crarwn, i

" the chapter upon money, wol I. p. 188. gives a long
v account of the hiftory “of the coin of the realm, and the
legal provifions and authorltles relative to it 3 and he fays,

that money confifts of, '

) R 1. The material whereof made. -

v "2, The denommatxon or extrinfic value.
3. The impreflion or ftamp,

1. The

s

i-
!
h
[
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1. The -money of England is pure ﬁlver' or pure gol&

2. The denommated value is, and of rlght ought to be
given by the ng, -as his unqueﬂ:lonable prerogative ; 11:
is mter Jura maj feflatis. V

~

I5. 192. He may by hxs proclamatxon Iegmmate forelgn
com. : '

Ib. 197. A prodamatlon writ under the great feal is
abfolutely neceﬂ'ary for is purpofe.

I{ale calls thefe three particulars the eflfentials of coin.

P.1 o1. Headds, that though certain perfons,: by fpecial
charter or ufage, had the coining of money, yet they had
only the profit: they had not the power of mﬂ:ltutmg elther
the allay, the denomination, or ftamp.

P.198. The fame doé”crme, and concludes, et tunc

¢« ufui apta emt, ita ut extunc noh fit i impune a quoquam
% de populo recufanda.

P. 210. Foreign money current by proclamatlon muff be

_ go/d or f Jver.

25 E. 3. /} §-¢. 2. Defcribing the offences which 4hall
be treafon, fays, ¢ and if 2 man counterfeit the great or .

privy feal of the I&mg, ou fa monnoie, he fhall be gullty of
treafon.” |

In’the time of C. 2. certain copper farthings and half--
and Lord Hale,
1 H. H, P.c.211. in treating of the offence of coun-
terfeiting thefe coms afks, ¢ Is the counterfeltmg thereof

D2 "« treafon

pence were proclaimed current 3
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cf,Atréafo’n P’ And fays in anfwer, ¢ It feems to mie, that
¢ this proclamation makes it not the King’s money within
« this a& of 25 E.3.—1ft, Becaufe it is made. o Zo a fpe-
« gial purpofe aizly viz. in receipts and payments under

¢« 6d. only, and not otherwife.—2d, Becaufe, here is no '

¢ difpenfation or non-obftanté of the 25 E. 3. —Again,
“« when by 25 E.3.c 13/ . it is enalted, that the
 money of gold and filver which now runneth fhall not be
« impaired in weight or allay ; we can hardly think that it
« ever intended that the copper money fhould be that
« money which fhould be intended within the a& made
¢« at the fame parliament touching treafon.—[ Quare
z"ame{z,]

N

Trom thefe authorities then, which might eafily be mul~
tiplied, the jealoufy of the law in matters of coin is very
perceptible ; and it appears that, though this be perhaps
the higheft and moft undoubted premgatwe of the crown,
it is neverthelefs fubjeét to very definite reftritions, one
of which is, that whatever be the form or name, or allyy of
coin, ftill it muft be compofed of gold and filver, or at

-feaft of fuch a mixture that the gold and filver {fhall pre-
dominate. The King could not impart to any perfon or
body politic'any fhare of this his prerogative, 7. e, he could
only transfer to them the mere power of executing the

mechanical part of the procefs of coining ; the allay, de-

nommatlon and ftamp, being infeparable from his crown
and dignity. And as he could. not transfer this prero-

gative to others, fo neither could he by his own, royal:

_power extend it to any object I but gold and filver., And

-therefore, though the farthings iffued by C. 3. had evel}r

attribute, excepting that they Were not of gold or filver,

as commg from the King’s mmt, ftamped thh hxs ftamp,
o . “and
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and made current by his froclamation, yet thatfingle
defe€t put them’ 1mmedxately out of the provifions of the
25 L. 3-

if therefere the law has been fo jealous of-the pr‘ero-'
gative in this inftance, it is fair to conclude, that it would,
with at leaft an equal degree of vigilance, xeﬂ:féin indivi-
duals from affuming any portion of this power, and that
it would not confer upon zheir alts a potency it denied to
thofe of the Sovereign himfelf.

And accordingly, it will upon inveﬁigation appear, that
bank notes have never, excepting under the particular

3 pucumﬁances of fome partxcular cafes’, been confidered

A8 money

The § W. & M. c. 20. was the Bank incorporation
2ét, and it appears from /. 29. of that act, that at its very -
sutfet, bank notes were receivable only at the option of the A
public, and it was not pretended that they were money,
~or equivalent to money. By that /¢« all bills leigatdry
¢ and of credit under the feal of thefaid corporation,
“ made or given to any Perfon, may, by ,ixa(iQermexat
4 under the hand of fuch '_perfon, be :a:f,ﬁgnable to any
« perfon who thall woluntarily accept the fame; the af-
% fignment to transfer the property in the bill, and the

- ¢ money due upon the fame.” Thefe bills were not

bills payable on demand, but were drawn payable at a
certain number of days after date. . There can be no
doubt upon this feCion, that as the acceptance of thefe

 bills was to be voluntary, the perfon fo receiving them

might do it upon any terms he chofe to ftipulate ; which
terms would haturally depend upon the opinjon he might

#ntertain as to the ftability of the Bank, or upon the degree

>3 ) A of

=_‘m,
i
‘
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of convenience with which he could take the bills, and
'updn the ufes for which he required them.

The 8 & 9 W. 3. ¢ 20. f. 20. enlarged the ﬁ:ock of
* the’ bank; /. 28. excluded the formation™ of any- other
bank, durmg the continuance of the Bank of England
and by /. 30. the governor &c. were empowered to
borrow by bills or agreement a certain further fum,
provided they obliged themfelves in the faid bills to pay
the money therein mentioned upon demand ; thefe bills to

~ “be expreflzd to be on account of the particular addltlonal

.fum by this a& allowed to be levied.

This ftatute therefore excluded the riv’afrjr of other
banks, and infifted that the bills 1ﬁ'ued under it fhould be
Payable on demand

The 6 Ann. c. 22. f 9. prohxblted any body polmc or
corporate, other than' the Bank of Enrrlamz' or any -other
- perfons whatfoever united in covenant or ‘partnerfhip, ex-

o ceeding fix in number, to take up money on their bills or

notes payable at demand, or at any | lefs time than fix months

from the borrowing ; and this ftatute was eonﬁrmed by

the 4 G. 3. ¢. 25. /. 13. This ftatite therefore in one refpe&k
narrowed the reftri¢tion enalted in the laft fatute, by
rendering it lawful for any number of perfons lefs than
ﬁx to iffue bllls payable on aemand

The 11 G’ 1. e.”9. J 6. firft tendered the counter-
\feltmg of Bank of England notes a felony

The 1 g G. 3. ¢ 51. has a *remérkable preamble ;"itb

‘Yecites, ¢ that wheréas various notes, bills of exchange,
~ and draughts for-money; for very fmall fums- had for fome
- time
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time paft been circulated or negociated in Jicw of cafb, to
the great prejudice of trade and public credit,” &c; and
then it proceeds to enact, ¢ that all promiffory notes or bills

of exchange being. tlansferrable for lef than twenty
thillings fhall be v01d ’

The 17 G 3. ¢. 30, refers to the former {’catute 5
ftates that its reftrictions had been found beneficial, and
that it would be right to extend them to further fums;
and then it enats, ¢ that all promiffory notes, &c. for the
payment of twenty fhillings and under five pounds, fhould
be ~made payable thhm twenty—one days from" the :
date.’ . :

Thefe laft two ftatutes, therefore, not only did not con-~"
template Bank of Englandnotes in a more favourable light.
than thofe of other banks, but put a reftn&xon upon
the mode of iffuing them; and the firft, {o far from con-

~ fidering them to be money, a&ually recites them to

have been iflued in lien qf cq/b

And to avoid: any . dxﬂiculty upon this pomt the
37 G. 3. ¢. 28. was pafled, reciting; ¢« Whereas itis ex-
pedient for public fervice, and for the convenience of
commercial circulation, that the Governor and . Company
of the Bank of England thould iffue promiffory notes
payable to bearer for fums of money under five pounds ;
NOW, fo avoid any doubt concerning the validity of the fame,
be it enacted that fich promlﬂ'ory notes, for the payment
of any fum under five pounds, fhall be valid as if iffued -
for the fum of ﬁye pdunds.” :

37 G. 3. ¢ 32, A mode is given-of recovermg before
a juftice of the peace the fums of money for ‘which any -

D4 . notes
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~ motes under five pounds payable on demand fhall have
‘been iffued, if the perfon liable to the payment thereof
fhall negle& for three days after demand to make full
payment in moeney of the fums for Wthh the notes fhall

have been ifflued.

This laft ftatute therefore contained a, diftin€tion
between notes and money, and gave, upon non-payment
of a certain kind of them, a fummary remedy equally

- againft the Bank of Ezglaﬂd as againft other banks,

-Thus far ther efore, and it embraces the whole period from

the firlt incorporation of the Bank of England up to the

reftriCtion a&t, the legiflature had in fno one inftance
identified Bank of England notes with cafh,” but in many
cafes had carefully dlﬁmgulfhed them from each other;
nor had they ever phced them upon a more favourable

“foundation than the notes of other banks.

The firlt cafe which occurred in which the nature of
bank notes was much confidered, was the cafe of le[er
v. Race, 1 Burr. 452. It was an "action of z‘rorver fora

bank note payable to 7. F or bearer!

w. F. bemg po{feﬁ‘ed of the note, loft it by robbery

It came to the plaintif’s pofleflion in the ufual courfe -}

of bufinefs for a full and valuable conﬁdgratlon, w1thqut

" notice of the robbery, -

w. F./ﬁopped. paymeng of the note at the Bank by

. wmeans of the defendant, who was 4 clerk to the Bank.

The defendant, upon'the note being prefentedv'for pay-
ment, refufed.either to pay the note, or to re- deliver it to

the plwmtzlﬂT
Upen
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Upon this the plaintiff brought the a&xon,and recovered
a verdl&

~The - QUFSTION for the court was ¢ Whether the
plaintiff had a fufficient property in'the note to entitle
him to recover }”

It was adm1tted that bank notes were paid and re-
cewed as cafb that in the ufual way of negocxatmg they
pafTed by delivery only. )

Itwézmrgum’ ﬁrtbedgﬁndant; that the title to the money,
and to the note, were diftinét: that the note was the

fpecial property of W. F. And that the plaintiff thould

. have brought his altion againft the Bank for the money.

Affuming that the note was _only evidence of money due to
plaintiff as bearer.

And Ford v. Hopkzm, 1 Salk 283, 284, was cited to
thew, that if bank notes, exchequer notes, or lottery ‘
bills are ftolen or loft, the owner has fuch an intereft in
them as ‘to bring an alion into whatfoever hands they
come; that money or cafh is not dl;ﬂ:mgulfhable 3 but ,
thefe notes are, and cannot he confidered as cath. -

Iz‘ was argued for the plaintiff, that by ufagé thefe notes

g ~ pafled and were confidered - as current cath, and that

pofleflion of them cafried with it the property : ‘and that
the right ‘to the money attradled to it a right to the -

paper. ‘ _ " ,1,
ln reply, it was conceded that it was.a fort of mercan-
tile cafb: but alfo infifted that it was a mere piece of

paper, and might as well be ftopped as any “other fort of
. : _ mercantile
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mercantile cafh, and that robbery did ot diveft the oine
of his property. . ‘ '

o Lord ,Man.feld ‘held the altion would"ilié. He faid

banik notes -do- not- refemble goods, or fecurities, or do-

cuments for debts, nor are fo efteemed, but dre TREATED

- as money, as. cafh, in the ofdinary, courfe and tran{acting
of bufinefs, by the general co?%fzf of mankind, which
¢1ves them the crREDIT and cilr‘rency'.of money to all in,
tents and purpofes. B B

- They. are as much money as guineas themfelves are,
or any other current coin that is ufed in common payments
as money or cath,

' Theyl pafs by @ will bequeathing all the teftator’s money
or cafh, and are never confid
“but as money itfelf,

ered as {ecurities for money,

On paymentof them, whenevera receipt is required, the

teceipts are always given as for money, not " as for fecurities.

" In Bankruptcies, they are not followed as identical and
diftinguifhable from money, bx_lt are always confidered
as maney'or"c‘c_z//}. ’ ’

He denied that bank notes were lik

: ke Ic;ttery tickets as
‘was {aid in Ford~v. Hophing. -

That bank notes were conftantly and . univerfally
treated g5 money, as cafpy; -and paid and received as cafh.

A‘j . 'That

| aftél’.

TA
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'That #rover wouild lie both for money and for 2 bank

" sote BEFORE it had pafled away in currency, but not
L i note - « :

Then he qualiﬁéd this expreffion by faying, ¢ that i

' could ot be followed into the hands of a perfon th;’ |
-\ bond fide took it in the courfe of currency, and in the way o

bufinefs.” - S

| Then he added, that the bank note was treated. always

ney or cafby and paid or received as cafh.
¢ as money or cafb, and paid or’r c‘ »

In this cafe it appears that 'Lo:l'd Mafz.ﬁelfl conc;;ved
that the true owner had no right to the_g%oz‘e._ in quz ' 1or;a
it having been fairly received b‘:{ the plamtlﬂ’; | anth ma}-1
much as goods may be followed _1.nt‘o othc;: hands, . o?tge :
Ioﬁvby the original owner, and faixly acqun‘ed-by t : te. a : a,
poffeflor, he grounded his deqiﬁon ppon _the‘lden'(;c’l y .od :
bank note with money, which cannot be follml;ve' under

fuch circumftances.

‘But the whole foundation of his decifion was, th?
general confent ‘of mankind to take‘ ,rthem4 as m({)-r.lely_’ ,
his whole argument refts upon their being treated as lu; :1 :
as deriving ,théi,r‘ credit gnd currency frprll: ge‘ne?;& a;é
fent ; and this very conceflion fhews that- t ey {1{1 e
not to be confidered as money ; t,}fe very in ance‘ :
gives evince that all their value i; merely con;r)en:)mnz (;
and ’th;at_ ‘itvis only by contraét that any one Fan e cf)uh ,
to récéive themr as hidhey, For e.xample, n} cafe o ﬂ: 131
will, it is reafonable, that one de'v1ﬁ_ng all lm‘Ama;.zey, fhall
be intended as. including that which he t_reatgd as money,
énd was /in_ﬂ:antl_y .'g;'onver,tib}e into money 3 and alfo ;tu 1{:




- credit as money, acquired by that confent and circulation

; plamtlff had not pafled it away, he could maintain #rover

ftances.  Still, however, the whole re{‘cs upon the cir-
culation by confent.

Wright v. Reed,

" notes’y buc the conﬁderanon was defcribed in the memo-

Race.’
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juft that he fhould be confidered, when ufing the commog

phrafeology of mankind, to intend the fame thing ; ang
this more efpecially in a court of equity.

In the cafe of receipts alfo it is obvious, that he who
gives the receipt as for money, does by that voluntary a&
bar himfelf from afterwards denying the receipt of money
to that amount ; but it is a petitio principii to fay, that he
‘was. bound to glve a recelpt as for fo much money

In ﬁne, the fum of Lord Mansfield’s argument is this:
that bank notes being by confent circulated with the fame

_the charatter of money, and cbnfequéntly could not be
taken out of the hands of a perfon to whom it had come
bonit fide, any more than money could ; and that as the

for it, as he alfo could for money under the fame circum-

The next cafe was that of W rzg/n‘ v. Reea’ 3T, R 554
(2° 1790.) which was a rule to fhew caufe. why certain an-
nuity deeds fhould not be delivered up to be cancelled :
part of the confideration was in money, and part in bank

izl as money.

Lord Keﬁyan C.J. faid, ¢ Bank notes are conﬁdered as
money to many purpofes, it was fo held in Adiller v,

A//Jmﬁ J. fald ¢ Bank notes are money to all intentsy and

# in this ,mftance were taken as fuch.

Buller

(45 )

Buller-Y. {aid, ¢ This court has never yet defermined that
o tender of bank notes is atall events a good tender : but if.
sotes have been offered, and no obje&tion has been made
on that account, this court has confidered it to be a good -
cender 3 and properly fo, for bank notes pafs in the world as
cafby [i. e.are taken and ufed and accounted as cafth, and
therefore a perfon to whom a tender is made in bank
notes {hall be fuppofed to hold them in the fame eftima-

“ - tion as the world does, unlefs he announces at the time

his intention to the contrary. ] 1Ina cafeon the other fide
of the hall, the Lord Chancellor fince fuggefted a doubt
whether thefe kind of notes were money; but here we
have been always inclined to confider them as {uch,
though the queﬂslon has never been determined.

In thlS cafe Mr. Juﬁzlce Buller gives the clear. reafon
for, and the extent of the do&rine that bank notes are
cafh ; he fays, that if offered as a tender, and there be
no objection,,it is a good tender, ¢becaufe the bank notes
pafs in the world as cafb;’ clearly referring to the pre-
fumed operation of a known general ufage upon the minds
of the parties. And thence raifing the fair pxefumptlon,
that as each party knew the general character afligned to
bank notes, and paid and received them - without any’
exprefled obje&lon to the validity of this general cha.

raéter, they each of them adopted it into their tranf-

a&lon with each other.

4

The next *fucceeding cafe was that of Coufins v. Thomfon,
6 T. R. (anmo 1795.) 335. The fame objection was made
that the confideration was defcribed as money, where.

as it was partly in bank notes, and was- over-ruled upon.

the authority of the laft preceding’ cafe. And the court, in
anfwer

Coufins v.
Thomfon.
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© . anfwer to the cafe of Rumball v. Murray, 3.T. R. 293,

which. was cited to fhew that if notes formed a part of |

‘the confideration, they muft be fet forth in the memo.
tial, faid, that in that cafe the notes were one of them a
promiffory note, the other a banker’s check, the parti-
culars of which it was neceflary to flate in the memo-
rial, to guard againft the impofition of giving notes pay
able at a diftant day, inftead of money paid at the in.
- ftant. And that was the ground of decifion in this cafe;
which therefore ftill maintained the pr1nc1ple laid down
in Wright v. Reed, viz. that that which was the generally
recelved opinion amongft mankind fhould be underftood
to have been adopted by the parties.
Kolghtv.Criddle.  The next cafe was Knight v. Criddle, ¢ E. R.48. In
which Lord Ellenborough C. J. held that as money could
not be-taken in execution, fo neither .could bank notes,
‘which, he faid, for this purpofe were the fame,
fﬁ;‘;&fa‘i v This. cafe relied upon another, of Armyt'ead v. Philpot,
: Dougl: 230. in which Lord Mansfield {aid, it had been
decided that money could not-be taken in execution

(becaufe money could not be fold, according to a. quaint -

-reafon he had feen in the books). But the point was not
decided, the cafe going off upon another ground. How-
ever, it is clear that, in» the principal cafe, Lord Elen-
‘boroughconfidered bank notes as money only to a parti-
cular purpofe. A

The laft cafe in which the nature of bank notes, a8
compared with money, was conﬁdered was that of Pickard
v. Bankes, 13 Eqﬂ.r Rep. 20.

The,

SIRFEERIFINICIS &
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. The plaintiff had laid a wager w1th a third perfon; wha
had offered ten guineas to one upon a certain event: - The

'defend‘mt was the ftake-holder, the plaintiff won 3 the

defendant, however, paid the ten guineas to the other pers

fon; the plamtlﬂ brought this ation for money had and
received -to his ufe. The evidence was, that the depoﬁt
had been made in country bank notes, and not in coin
of the realm 3 3 and it was contended, that thefe were - not
money, and that therefore #rover thould have been brourrht
for the notes. And upon a verdi& for plaintiff there

was a motion made to fet afide that verdict; and the

words of Lord Ellenborough C.J. were {fo emphatic and
expreﬁive, and {o confirmatory of the whole do@rine
argued upon in this cafe, thatit is moft ufeful to ftate
them. He faid, « Provincial notes are certamly not
« money; but if the defendant received them as ten
« guineas in money, and all parties agreed to treat themv
% as fuch at the time, he fhall not turn round and fay
« that they were only paper' and not money. As againft
« him, it is fo.much money recewed by him.”
The motion was therefore refufed

Now it has appearéd by the ftatutes already recited{
and will equally appear upon the conftrudtion of the re’
ftriction aéts, that Bank of E/zg/ana’ notes are not placed
upon any better footing than country bank notes, and
therefore the reafonmg upon the latter equally applies to
the former, It feems therefore clearly eftablifhed, that
in cafes of contracl, bank notes thall, if rec_elyed without
exceptior, be confidered as received in the chara&er of

_money, fo long asthey are genérally received in the pur- -

chafe and fale of commodities, ‘as of equal value with the
equal norninal amount of coin.  Still it all refts upon con-
: 5 tradl,
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tradt; and therefore as the contra& of one man camnot
bind him'who is a ftranger to that contrad, the faith and
~ charaéter in which they are generally received does not
neéeﬂ‘arily compel another fo to receive them; but it i
~ open to him to treat them as money or as lefs valuable
than money, accordmg to his own Oplnlon or mere will,

The next- point of view in which the conﬁderatlon of
the nature of bank notes prefents itfelf, is under the ope-

~ ration of the reﬁ:n&xon act.

i

T By the 37 G. 3/ c. 45 [ 2. it was ena&ed‘ That it

fhould not be lawful for the Governor and Company to |
iffue any cafh in payment of any debt or demand whatfo-. |

ever, and that during the reftriCtion no fuit fhould be

.profecuted againft the faid Governor and Company to

compel payment of any notes exprefled to be payable on

_demand, which the Governor and Company fhould be

willing to exchange for any notes of equal amount ex-
prefled to be payable on demand ; or to compel payment
of any fum of money which the Governor, &é"l thould

~be willing to pay in notes exprefled to be payable on,

demand. -
%

And, that the court in wh1ch any fuch {uit thould
be brought thould, upon  application by the Gover-
nor and Company, ftay all proceedmgs until the expira-

' tion of the time in the a& hmlted for the continuance of
the reftri¢tion.,

~ And where the fuit {hould be brought in refpe& of notes
payable otherwife than on demand, upon fimilar application

proceedings fhould be in like manner ftayed on payment of ,
the fum of money expreﬂed to be payable, by delivery of
’ ‘ - : . o . Bank

(4 )
Bank of England notes, payable on demand < if the party

« fhall be willing to accept payment. theresf in Juch natesy
and upon refufal proceedings fhall be ﬁayed as before.

Jelt. 3. prohibited the Govemor and Company’yfr_om‘ o

iffuing more than a certain fra&ional amdunt in cath. -

" /8. payments in Bank of Engldhlz’ notes, .'pétyab'le' on
demand, {hall be deemed payments iz cafb, f made and

accepted as fuchy any law, ftatute, or ufage to the con-

trary notwithftanding.

~ fo. reqoires that in.an affidavit to hold to bail it fhall

e ftated that no offer has beén made to pay the fum of
money in the affidavit mentioned, in Bank of Englaﬂd

¥ notes, payable on demand.

J 10, compels‘ colle&ors: of the public revenue to ac-
cept Bank of England notes in payment of public taxes.

37 G. 3‘. ¢ 92. almoft werbatim the fame. -
38 G. 3 eI the fame.

43 G 3. c. 18. the fame, excepting a provifion 1e1a~=
tive to thofe who apply to- be dlfcharged upon common
ball : : :

1

44 G. 3. ¢ 1, Ana& to continue the ‘re{’cri&ion.

Thefe ats do not give any additiorial validity to Bank

" of England notes, but in truth take from them almoft 'the_

only quality which rendered them in any degree of equal
value with cafh, inafmuch as they exonerate the Bank .
4 E | . of
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of Eng/and from the necefﬁty of paymg them in money, -

when oﬂ'ered for payrnent. :

Soon after the original reﬁ:rxc',tlon a& had paﬂ"ed a cafe

0(5curred in which its opetation was very much difcufled,

" 1t'was the cafeof’ Grighy v, Oakes and another, 2 Bqﬁmquet
and Puller s Report.r, 520.

runt 3 and as to the five guineas a tender. The defendants

were country bankers, and iffued the note in que{hon for ||
five guineas, payable ‘on demand tobearer. The plaintif | |

: ,prefented the note for payment, and the “defendants - ten-
" dered in payment a five pound Bank of England note and

note tendered, and requlred to be paid in money. It was
argued for the defendanta, that fince the reftriCtion a&,
" Bank of England notes muft be conf' dered as caih

Lord Alfvanley C I fald that upon ﬂns 2& he con-
cewed the legiflature mtended to make Bank Notes a
legal tender only in certain cafes by them ‘exprefled,

. and in all other . cafes to -leave them as, they were |

before the aét, except as to exempt10n from arreft,
And that the 8th fe&ion, though _ it em&ed nothing
new, fhews clearly the intention of parhament not
to alter the "-charalter. -of Bank of Eﬂgland - notes,
~except in the cafes {pecially prov1ded for. Heath, 1.
was ftrongly of the fame " -opimion.«—¢ The -queftion
for s to- deude s, ‘whether a tender -in Bank
‘Notes is a’ good Iegal tender. - The 37 Gi3.c 45
appeare o ‘e 'to hegative’ that que{hon, for thie. feveral

5 - provifions

"It was an aéhon upon 2a p’romxﬁbry note. - The de- 1" the:courts of law cannot apply a remedy,

' .fendants pleaded, as to all but five guineas, o7 affumpfe- |
i example of France before their eyes, to avoid -makin

(st )
provifions of the a& making them a good legal'tendet
in certain excepted'icafes', excludes the idea .of their being
fo generally in cafes not provided for by the ad. It has

been argued however that the opergition of the a& will in - '

many cafes be very injurious, unlefs we determine it to

be a. neceflary inference from the a&t, that Bank Notes

were intendéd by the legiflature to be.put upon the fame
footing as cafh. ~ But whatever inconveniences fnay arife;
: I think in-
deed the legiflature_adted wifely, having the recent

Bank Notes a legal tender ; for, in France, we know that
legiflative provifions of that .k"ind in favour of papet‘
currency only tended to depreciate the paper it was des

. figned to protect, and were ultimately repealed,as injurious”

five fhillings in filver. The plaintiff refufed to accept the Y in their nature. . Rooke J. agreed; and Chambre, J. faid the

cafe was. too plaln for argument.” ‘That it had been

E thought that the courts went a great way in holding a

tender in Bank Notes to be a good tender if not obje&ed
toat the time.- (Wrngz‘v Reed). Certainly, he faid, that
was an z;movatzm. " But the a& in queftion - aﬁ'orded
nothing but arguments againft the inference atteﬁiptéd:
to»-b’e drawn from  it. By making ‘Bank Notes a good
tender in certain cafes fpeciﬁcaﬂy provided for;- theyk

appear to -me to have negatived the conftruction now
attempted to be put upon 1t ”? )

' Thus, neither before nor r fince the reftriGtion a, has
the courfe of . legal dec:lﬁons recognized any chara&er in

‘Bank .of - England Notes, beyond that which they may
acquire. by the confent of individuals ; leaving them to -

that " valuation whlch like all other commodities may be -

E aﬁigned to them by general ufage or fpecial contraét

E2 : In




© ~Morris’s cafe.

Dean’s cafe,

“s¢ of the value of forty fhillings, a capltal offence.”
' the Judges held that Bank Notes weré within the 12 Ann.

In the crown books there hdve:occurred three cafes in
'whxch 1t hecame neceffiry to® glve fome legal defcription of
the nature of -2 Bank Note 3 vizy Morvis's- cafe, Dear’s
cafe, and" Robmj?ms cafe. In' Morsis's cafe, (which is 2
Leac/a’.r croan cafes, 52 5,) G. ‘Horne was indicted upon
Cthe'rs . & 7 ks G 2. ei2g fot ftealing two. Bank
- Notes, the property of §. 8., in the dwelling houle of the
faid 8.8+ Moryis was indicted ‘on the 3, W & M. c. 9.
f- 4. and \the 5 Ann. e 314 /5 for recelvmg “the. faid
notes, the propexty. and chattels of the faid §. 8. knowing
them - to have been felonioufly i’colen.\ And it was
ohje&ed that receiving Bank - Notes, knowmg them

“ to have been ftolem, was not within any ftatute

which ‘makes - receivers acceffaries of the fa& ; = inaf-

much as they were not goods -or- chattels ; and of “this

; opmwn were the Judges.-

"This decifion ‘does mot neceﬁ'anly recogmze Bank’

' Notes to be_money, or in loco money; inafmuch as .

many written ‘fecurities are not within the comprehen—

fion of the legal term € goods and chattels's” and, yet are.

certamly not in the remoteft degree a-kin to moneys-

In Dean.r ca/l’, Leach’s Croaon CLM.’;, 798, Dean wag
mdré’ce& for frealing a Bank Note, of the value of
twenty pounds, the property of ‘J. M. in his dwelling
houfe; the 12 Ann. [off- 1. -c. 7. makes the ftealing

¢ any money, goods or chattels, wares or merchandizes

And

or that the ftatute was intended to- protet every {pecies
(& of property.”—It therefore feems that it was only be-

“caufe of the intent of the ﬁatute, that Bank Notes were
' held to be within it.

Robm on’s

/
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- Robinfor’s cale, Leack's Crown. Cafes 369, was an mdx&«

ment upon the 9 G. 1.c 22. for fendlng a threatenmg”

letter demanding 2 Bank Note. - And it was held by all

Robinlon’s cafe.

the Judges that a Bank -Note was a valuable tbmg within

that flatute : for that it might at any time be turned into
cath, and was to. the: owner of the value of the money. for
“which it was givens o

" One general obfervation applies to all thefe three cafes,
which is, that however Bank Notes may have been coti-

fidered within the feveral Ttatutes, either as property; or

yaluable things, ftill ‘their legal nature has not been in
other refpe&s changed o .

But it~ rnay be faid, that in the cafe of the prefent dea
fendant, the general ufage with refpeét. to Bank Notes
and their equivalency to money was ‘adopted by thefe
parnea into the contract ; that they were mutually treated
as money, and that the tranfaéhon was entered into and

,completed upon that mutual 1rnphed agreement.

To anfwer this, the obfervation is obvious, that however
a particular ftatute may, with a view to a parficular of-
fence, cloath any thing with a particular chara&er ; or
however by general ufage, or by partieular contra&, the
fubje& or means of performing that contra&, may be

.invefted with the charadter of fome other fubject well
“known and defined in law j-—yet mneither that ftatute nox
‘that ‘contrad& can in the. conftrution of .a penal ftatute

vary the real nature of the fubje&t of offence, for it mufk

“be tried upon its own true legal charaCter; no ufage,’

“however inveterate, nor any. contralt, . however certain,
Cgan change this,~~The intent to commit any. offence
. - E3 does




hough-different in »deg’ree.-
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does not create the oﬂ-’ence, but it muft be completed

in law as well as in intent. In queftions of trade

or of contfalt the intent of the parties is the only fure

g‘uide’, but i criminal matters the only effet of afcer-

taining the intent” i, to fhew that the at done was .

donie for a piitpofe criminal in a moral view 3 but whether

criminal in the eye of the law, can only be deétermined’
. by the legal nature of the tranfaction.

‘For inftance, at
common law, larceny cannot be committed of things con~

" nected with. the freebold ;. the taking of fuch things being

-3 mere trefpafs; but by particular ftatites it is made a

- felony to fteal particular thmgs though attached to the

freehold. And yet in all civil queftions thefe things ftill
retain their common law charaéter, and are confidered as

in their nature. partaking of the frechold.

Stch ' therefore have been the decifions upon the
fiature of Bank Notes, and fo guarded have Judges
been in confidering them even to fhare the nature of
money.. : ' g

In addmon to thefe arguments, it may be obferved

that i in comparing Bank Notes with money thefe dlf’cmcs N

tions are to be taken :

1. By common and univerfal confent; gold _and filver
‘have every whete and at every time an intrinfic value,
: /

R

Bank Notex, have no. mtrmﬁc but merely a conventlonal-

-value.

'
s

a2, Coing

e |
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‘2. Coiny -can only be ifTued by the kmg Bank Notes
may be 1{Tued by any orne.

3. Iti is md'&able to rey‘be gold coinin any quantity,
nd filver coin to a certain amount when tendered if the
amount. be not dlfputed

But : any one may refufe elther to fell far Bank Notes,,

or to. take them fof a debt, and need aflign no reafon for

fuch refufal but that they are Bank Notes.

4. It is bzg/’: z‘req,’on te for, ge coiny it is only a felony,
and that ‘oy ﬂcatute, to forge a Bank Note.

. ‘But it may be argued that, although Bank Notes do not
come within the meaning of the word ¢ morney”, they do:
within the terms, ¢ profit, value, benefit, or advantage”

~in the ftat. of E. 6. contained. The negative of thisis

our third propofition. Thefe words, we fhall thew, are

-alfo confined to proﬁt, value, benefit, or advantage in

coin, ar 1ﬁng from the exchange of one fpecies of coin for
another at a different proportion than that- oxdamed by
the kmg s proclamatlon. ] '

The 25 E. 3. fA 5. 12, authomzed the exchanging.
gold for filver, or filver for gold, or for gold and filver,
fo _that 1o prgﬁt were taken for the exchange.

The &6 E.6. remtmg the 25 E. 3.and that perfons
in contempt thereof had exchanged receiving and paying
wmove in walue, &c. enacted, that perfons in fuch ex-
changmgs, gz'umg, receiving or payzng, more in value, benefit,
?mﬁt ar adwantage 5 fo that here are three fets of words
ufed to exprefs the fame tranfa&lon H the laft fet being

g4 1 - the
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the Iargeﬂ: and referrmg tp every mode by whxch fuch an
exchange could be effeGted. - :

What this proﬁt was, is explamed by Mr Leake in his
book, p. 105, 6. & 134. He mentions the making of the

“ gold money in the 18 E. 3. and the proclamations con-

fequent thereon ; and then he adds, that a certain rate was

fettled for exchanging- gold for _filver, or filver for . gold

~ at the kmg s exchange ; that there had before been fome

’ cunage as before; and if the money delivered at the -

difficulties about the relative values of gold and - filver '

coins 3 and that-it was then fettled, ¢ that.thofe who
would change gold for eafterlings at the king’s ex-
change; (for no other was allowed,) were to take for the
noble of gold a penny lefs than the half mark 5 the maille,
a penny lefs than the value, and the Ferling a farthing.
This fa&t fhews that not only was the  fubje&t of ex-

change confined to com, but the proﬁt lxkewd’e was to

conﬁft of coin.

Inp 123, & 134, he fays, that in the time of H. 5. be-

caufe a great part of the gold then current was neither

of true weight nor good allay, and though a noble was
good gold and weight, men could get no white money for
it, there was to be a‘recoinage at the Tower, making to
the officers of the mint certain allowances for feignorage
and cunage.
and bad money at the Tower, to pay the exchange a

’peﬁny for the noble, a h'alfpenny for the half noble, and

a farthing for- the -quarter, with the- fexgnorage and

exchange were defe@ave, it might be refufed and the

exchanger ‘was to’ melt 1t. bee Lord Lwerpoo/, p- 90,

’ & 140.

Thefe

-And thofe that would exchange the light
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Thefe two falts e#plain the nature of the profit aufho,-f ‘

rized to be taken by the king’s Exchanger, and forbidden
to be taken by others who exchanged coin for coin in the
common courfe of bufinefs. And it was for carrying on

this traffic in contempt of the 25 . 3. that the penalties '
And in fa&, as will’

in the § & 6 E. 6. were enafled. '
appear hereafter, this was a traffic which at different
times was ~~rried on to'a great extent.

The criterion adopted by the ftatute for the purpofe of |
Acertaining whether or not ¢ more in value, &c.” had been
received, &c. was the king’s proclamation ; it fays ¢ more
« than the fame is or fhall be declaredby the king’s majefty’s :
~ « proclamation to be current for within - this his high~ -
¢ nefs realm.” Now the.only mode in which the cur.:
rency is declared (and was then declared), by the king’s
proclamation, is by fixing the relative. proportions i
between one fpemes of coin and another ; ; ‘that a’ certain "
number of filver coins of a certain denomination fhall ~

pafs for and be equivalent to a certain piece of gold coin
and fo filver coin for filver coin ; and the only command
of the prOclaniation is to obferve thefe mutual propor-

tions. - Therefore it'is only by glvmg a greater or lefler -

number of coins of one kind for a coin of another kind_
that there can be any difobedience committed agam{’c the
proclamatlon
is the crime contemplated by the ftatute of E. 6. it again

And as dlfobedxence to the proclamatxon

follows that the profit muft, as well as.the exchange, be -

of coin. The proclamation itfelf of 17x7, for a.con-

tempt “of which this ftatute is now put in force agamﬂ:,
" the prefent defendant, ‘alfo fortifies this argument ;

for it begms by reciting that ¢ Whereas the value of the
s gold compared with the value of the ﬁlver in the
“ current




a commochty

‘commochty of another kind. .

5B )

€ cuzrent coinyis greater in proportiony &c.” evidently

having no other objedt in view than. the prefervation of

~ this proportion.

It may be further urged that money, both by law, and
in reafon is. the ftandard of value ; that between coins of
different kmds of metal there is a relation by law eftab-
'h{hed but that between com and commodities the law
has eftablithed no relatxon, but left it to be fixed by the
neceflities and opinions of mankmd And therefore

-although when for the fame nommal amount of coin, a
_greater or lefler quantity - of a commodity is gl_ven, we

know that it is the fame thing whether we pronocunce the
cbr_nmodity to be cheaper or the ‘coin, deaier, yet we ever
{peakin the reverfe, and vatue the commodity By the coin,
committing thereby, if the law were to be expounded as is
now contended for, an offence by every alteration of price,

‘purchafing by commodities a greater or leﬁel quantxty of
coin. :

But it may be faid that. although this be true of com-

_ modmes gener ally, yet Bank Notes have a charalter and
- mature which diftinguith them from what is termed 3

But inafmuch as Bank Notes are not 2
tender for the furn at which they are exprefled to be pay—
able; as their value depends entirely upon the voluntary

,aﬁ'ent of mawxdmls 3 as their currency is. conventlonal

and a8 they are not money ; it follows that they are not

_the ftandard. of value; and if not, that they may them=-

{elves be valued : and if they may be valued, it muﬂ: be
at the optlon of the recewer, and in the fame way. as 2
It thelefore Aeems im-
poffible to fay that it is an unlawful at to value 2 Bank

‘ Note,

-

i §

*"could be affeGted byit.
‘of thls tranfation’ amounts merely to an. undervaluation
of the Bank Note, and  that the mdmdual who gave his

( 59 ) ’
Note, iffied as of twenty {hllhngs value, at elghteen
{hillings. :

It has never been contended that it ‘would be ’any‘
offence to value a country bank note at lefs than its

‘iffuable value; and it has been fhewn that the Bank of
- England notes are not placed by any ftatute upon a more

favoured ground than thofe of country bankers. Suppofe
that the reftri€ion a& had not paﬁ'ed or in other words,
that the Bank of England had been unable to do that
which _ the leglﬂature reftrained them from doing ;
i.'e. to pay money 1n Teturn for their notes; would it
have been illegal to have valued thefe notes below
their affigned value ? The only reafon for a preference, |
even at fuch a ]un&ure, of coin to notes, would have
been, the greater certainty of acquiring by coin any ob-"
Je& defired by the holder of it, than he could have by. the
notes ; and the fame motive: muﬂ: at all times mﬂuence
thofe who are willing to give a Bank Note at lefs than
its afligned value fora guinea. He muft be perfuaded that
the Bank Note, &c. is not to him individually equivalent
to_a guinea. It would in truth be an abfurdity to fuppofe ’
that a man would give more than a guinea’s worth for a

guinea,

. And e'veh if it were granted that a Bank Note were
really Worth twenty {hllhngs, and that the recewer of it
did actually gaina profit upon the tranfadion ; ill it is

:equally true that the tranfa&tion would not be within the

fatute, unlefs it could be fhewn that by it, the relative
proclalmed current values of the gold and- filver ‘coin
And the truth is:that the whole

notes
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‘notes and filver' coin for the guineas, conceived the
guinea to be more than an equalent for a one- pound note
and one ﬂullmg

Upon the whole. therefore ‘the three ﬁrﬁ: propoﬁtlons
feem to be completely eftablithed ; and that i it is therefore
undeniable that thefe two flatutes had in view a regula-
tion only of the exchanges of coin for coin, for the fake
of very falutary objeCts ; that upon the {ame Pnnmple
they were forbidden, excepting in certain cafes ; and that

the profit forbidden to be received was a profit i in coin;
and that Bank Notes have never been confidered as
- equivalent to money, excepting in the conﬂ:1u€t10n ‘of
-civil contraés proceeding upon the 1mphed intent of the.
‘partles, and that upon penal ftatutes they are to be con=
fidered merely as property having value, that value belng
' optlonal with thofe who receive or pay them. That
money is the ftandard of value in all things, and
that w‘latever be given for money, the law will not yro-
nounce that by fuch tranfaction the coin of the realm
was ‘either under or over-valued

We now come to the next, or fourth propoﬁtlon, viz,
~that, ’ T Y

€« The s & 6°E. 6. c. 19. was a temporary ﬁatuk,” and
‘the courfe of argument upon-this point will be, firit by
4hewing the total filence of all records and legal writers
“upon the fubjeéty and the exiftence neverthelefs of falts
in hiftory, and cafes in the books, in which the authonty

{ 61 )

“The ftatute of E: 6. was pafled above two hundred and
fifty years fince, and during the whole of . that long
period no' trace is difcoverable of any profecution having-
been founded upon it. Coke in his Inflitutes frequently
adverts to the coin of the realm, and the king’s prefogative

therein ;- and he has one Chapter, (2 Inf.) that which is

his commentary upon the ftatute articuli fuper chartas,
where he exprefsly expounds the laws, relative to coin,
its exportation and importatiOn; melting, embafement,
aﬂ'ay, counterfeiting, and mode of making it, but never
once adverts to this ftatute: and yet he did not live in

K times very remote from. the relgn of E. 6

Staunforde who ‘has a chapter de prarogativa regis ;
Lord Hale who alfo wrote exprefsly upon the fubjet 5
Plowden, who has reported a very celebrated: cafe, The
Cafe of mines, in which the royal prerogative in matters
of gold and filver is much difcufled ; Sir Jobn Davis, ‘who
reported ‘the great Cafe of mixt moniess Viner and
Comyn in their labonous and very comprehenfive digefts ;
have every one totally omitted all mention of this flatute. '

Nor is there any trace of it to be difcovered in any one

' of the books of reports, antient ox modern.

Yet there are cafes in the books, and hiftory gives an
account of certain facs -which demonftrate that it was
not- for want of an opportumty that it was never put in
force. ‘

. of this ftatute would have been of great importance, if it
“had been conceived an exifting ftatute. And then, by
" {hewing that the .words of the ftatute will bear the con=
" ftrué¥ion, that its duration was limited to the relgn of E: 6.
“and - inferring from that conf’cm&xon the caufe of the -
¢ filence fo obferved.. - The

" Tn the fecond vol: of Rz_;ﬂwaorﬂ)’s Hift. Coll p. 3 go Cafe in the
there is a curious cafe preferved, in ‘which' this. very Star-chamber.
ftatute of E.6. was moft peculiarly applicable : but to
Wthh there appears never to have been the leaPc alluﬁon

. made

.

.




made. It was a-cafe in the Star Chamber, r2 Cor. Feb, 1.
H.T.(4.D.1635.) A complaint wasmade in this court by

 the Attorney General againft divers perfons for tranfporte
- ing gold and filver out of this kingdom into foreign parts,
and for- culllng out the weightieft money, and for melt«

ing down his Majefty’s coin into bullion, and giving above
the price of his Majefty’s mint Jor gold and filver (as by the
information more at large). It likewife {pecially appeared

~ to the court, that the defendant Timothy Eman’s courfe -
. was to receive merchant’s money, and then to employ

his fervants to cull and fort out by the balance the
heavieft fhillings and fixpences. And afterwardsto fell
them by ounce, and thereby make 3 per cent. profit, it
beihg ufual to find 14, 15, or 16/ or more," heavy in

- 300/ and he was furnifhed by divers perfons with heavy

culled Englifb money, to awhom be -gave {ometimes tawo
Shillings and ﬁmez‘zme.r three ﬁ?z//mgx in a bundred pozma’.r, 20
bave the culling ibereqf 5 -that in the courfe of ten years he
melted down 20,000/ and got a proﬁt of 1,000 by it,
And Henry Futter bought light gold, and furnithed one

Violet with 1,000/ of llght gold, Jeyond the allowance of

great rates, knowmg it was for tranfportation.” “And there-

upon, fome were ftated ‘to have been guilty of tranf-

-portation of .Englifb gold 5 fome of tranfportation of fo-

relgn ¢oin and bullion 3 Ewman of culling out and melt- ‘

ing down the heavy coin of ‘the kingdom. for his own
profit; and Futter of buying light gold and fellmg 4 th_e

: fame again; and another of melting heavy coin. "They

were Ieverally fined heavy ﬁnes, Eman bemg ﬁned
2 ,oool and FPutter 5001.

' Now, although the Star Chamber Was an oppreﬁive 'md
_arb1trary court, yet’ beyond a doubt it would not have dif~

dained »

RN \; .
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) damed the colour of law, if ‘any law had been cone
ceived e*nfhng 3 and efpemally as the forfeiture and fines

under the {’cat of E. 6. would have greatly exceeded thofe

which were impofed by this fentence. Indeed.Esman is. in,

the record replefen‘ced as havmg culled out to the amount
of soo,oool a yeary and to hgwe der;ved 7 or 8,000/
yeally profit. . ) ‘

The occafion of this profecutxon may be foundin 1 Ryfbav:
part. 2. p. 149. who fays, that in the 7 C. 1. (anno 1632)
gold was fo plenty and filver .fo {fcarce, that drovers in
Smithfield would ordinarily make their bargain to be paid
in filver and not in gold. And befides, in this time
people did ordinarily give 2d. and {fometimes more, to get

20s. in filver for the exchange of a 20s. pxece in gold full -

wel ght

Lord Lz'wf'_pool,"in his book upon coins, p. 65. refers
to this-cafe, and adds,that notwithftanding thefe proclama-
tions and feverities, it appears from .a ‘writer in thofe
times (Violett), that filver in foreign coin or bullion was

{old during the whole of this reign at 1d. 2. 3d. &e. per.

outice above the ‘mint price, and ‘that - 30,000/ ‘in fix-
pences, {hllhngs, and half crowns were. melted annually
by one fingle ‘goldimith for fix years together, from 1624
to 1630. Thefe falls elucidate the proclamation of J. 1.

cited i in a former part of this argument, and amply fhew

ither the total i ignorance of the laywers of thofe days. of
“the ex1ﬂ:ence of the ftat. of E. 6. or.it fhews then' oplmon

to have been, that it had then expxred

The ‘twod mext Cafes were {ubfequent to the commg of
* gumeas s ‘and ‘to" underf’c'md them it will be: neceffaly to.

trace ‘the hlﬁ:ory of that coin.

T emp.
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- Aemps H 7. the Sovereign or Double Ryal was. comcd, eoined a8 20 5 pxeces, though (accordmg to Leake, 367 ) ) ‘x
- ~ at-20s. the Double Sovereign at 40, ' ' they never went for {o little. There were allo 40 . pieces- i
18 H. 8. the Sovereign 22 s. 6d. and 5/. pieces. They were made current by a procla+
34H 8. — 20 5. mation of the 27th of Maich 1663, and by the name of'
20 5. pieces, and not. by the name of gumeas, (fee a
th t ]
Durmg e reign of hls king, the ﬁu&uatxons were fo book entitled, ¢ A view of thegold coin and coinage of :

‘many, and the relative values of gold and filver fo prepof-
“teroufly fixed, that 220 ger Cent. was made by exchangmg
filver for gold. -

¢ England, from H. 3. to the ;prefent time 3 prmt;edfor
T. Snelling, 1763, with handfome and. numerous copper--
plates ;) but they foon were received at 21 5 by common
confent 3 and between this period:and 1688 they were
fucceflively current at 215. 64., 2§ 5.y 28 5., and at laft
at 30s., owing to the very bad ftate of the filver coin, =}

ST R A
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3 Ed. 6. The Soverexgn was comed at 20 4.
4 Ed. 6. ~— —— 24 5.

At this time 270 per Cent. was made by exchanging

filver for gold, and at laft it amounted even to 550 per

Cent. But afterwards the Soverexgn was again fixed at”

‘2053 apd it was after this that the 5 & 6 E. 6. was
pafled. ‘

~In the rexgn of E/zza&etb and Jame; 1. the Soverelgn :

was current at 30 S

“In the reign of W.3. alfo, guineas were coined, but
whether any proclamation was ever iffued to make them
cufrenit does not appear ; they were, however, iffued ‘as
205. pieces, though received at the prices above men-
tioned; and before the recoinage, there occurred the

* cafe of ‘Pope v, 8t. Leiger, 6 W. & M. (1695.) 5 Mod. 1.

Action of debt for 100 guineas upon a wager.

" Declaration, Defendant was fummoned to anfwer de- P,q e vi

iy . - In 17 Jac. 1. The Unite, which took the place of the p é Lelger
. . It v €

Sovereign, was coined at 26s. and 'aftcrwards at 225,
"This rifedn the filver price of the Unite was - occafioned’
il . ‘by the great‘inﬁux into Europe of ﬁlver’frdmr ﬂmeric_‘a.. .

fendant of a plea that he render to him s£107. and 104.
further ftated, that the wager was upon a certain event,
which, if it happened, plaintiff,was to pay defendant 1 50

C . The Unite was comed at 20 5 and was fo con—
’"tmued by the Prote&or. ‘ ’

"In 1660." In the ‘time of C. 2. new 20, pleces were
coined, which were afterwards vulgarly called by the nameé
of Guineas, in allufion to the coaft from ‘whence, the gold,

of thch they were compofed had come.. They were.
comed "

guineas.—If a certain other event happened, defendant
oBligEd himfelf to pay plintiff 100 guineas.—Then it
averred that plaintiff won the wager, and that the 100
gulneas were of the value of -@m,. and 10 .r., &e.

Defendant, after demandmg oyer of  the writing con-
taining - the wager, pleaded the 16 C.2. ¢. 7. in bar,- and
then averred the playing at the game, and the bettir;g of
the 100 guineas, and that they were worth above £100.

A : ¥ . . at
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at the time .of the bettmg, &c. to.wit, .of the value of
£107. and 104 (21 4. 64, each.)

~ General demurrer, and ju,dgn_lentf for plaintiff.-

Defendant brought err;or,%And for plaintiff in error it

was argued, That it was bad to declare of fo many-
ghineas wvaloris, &c. for that a gufnea was Englifb money,

of which - the Court would take notice, and therefore it
ought not to be ad valentiam : that a guinea in law awas
no more than 20 s., and IN an ation on the casE damages
fhall be given for them according to the value; but ix
pEBT for them, ‘the plaintiff never declared for more than
204. as in Harrg/?m v. Byron, in which cafe he faid it. was
adjudged that the Court would judicially take nomce of a

-guinea, and that the legal value of it was but 20 5. though

by confent it might pafs for more.

: Coﬂtm, it was {aid, that the 100 guineas were valoris
#£107. 105. of which the Court were bound to takenotices

that it was not a noted money or coin of the kingdom, as

20 5. pieces were : there being no proclamation to . make
them pafs; but it was more hke a medal or a foreign
coin. ‘ : '

* Holt, C. J.—Guineag were c’oin.ed"at the mint for 20 .
,ehl'y,‘ and. there was never any pro'cla'rrnatio‘n to.make them
Laiq,_though there was one to take the twenty-lhilling-
(i- e. unites) pieces. Itis true IJy confent they may pafs for

more than 204. but legally no more is #o be demanded for -

them than 20+s. The guinea was: coined according tothe 205,

 piece ; we call them guineas by agreement, but how can.
we take notice of what value they are ? I plamtxﬁ‘ had

B B - declared

{6y

declared of 20 5o pieces we muft have judicialiy takési

totice of them 3 but do you think it is not hlgh treafori

to couriterfeit gulrieas ? Ceitaiily it is, though the indi¢t=
iment fhall not tun for counterfeiting giineas, but of {o
many pieces of 20 4. Yalde. A guinea is the current coin

' of the kmgdom, and Wé are fo take notxce of that.

In this cafe Lord Holt is made fo fay, that guineas were
coined at 26 5. only, and there was never any proclamation
to make zhem pafs, tho'ugfl there was dne to take the 20 5
pieces 3 and then he adds, that &y confent they mlght pafs
fbr wnore than 20 s. though legally no more was demandable
for them. When he fays there was never any proclamas=
fion to make guineas pafs, he muft have meant ¢ to make
thefe 20 5. cutient by the name of guineas. Now if they
were current fubffantially by proclamatmn, the nanie which
they acquiired in vulgdr acceptation could not alfer the legal
confequences attaching tipon the proclamation’; and there~
fore if the ftatute of E. 6. was in force at the time of this
Judgment given by Lord Holt, it was a complete anfwer

to his obfervation, ¢ that by confent guineas mlght pafs}

for more than 20 +7 .~

The next cafe was that of Divont vo Willoughs, 2‘Salh
446. 8 W. 3. anno 1694, - Cafe upon feveral promifes.

- Verdi& for plaintiff and entite damages. It was moved
i arreft of judgment that one of the promifes was ill-laid ;

viz. that whereas defendant was. indebted to him in
£13. 104, for nine guineas, he promifed to pay, &c: and
fays not nine guineas ad walorem, as he ought, the value
fiot being afcertamed by proclarmtxon.

Dixon v,
Willoughs,

‘Ho[t, C.J .-—aAny plec"e-of money coined at-the mint isof

value, as it bears a EroEortlon o othey ¢urrent. monevi
:z‘nd that without pfoclamation, .

) | "This
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'This’ laft “cafe fhews that the Couxt conﬁdered the

gumea ag money havmg all the chara&er of a coin of

- the realm, though it had’ not ever been proclalmed éd
* momine. '

, The filence of Judges upon a ftatute in cafes comlng
» 1mmed1ately within its prov1ﬁons s and the forbearance of
.-a court like that of the Star Chamber, able and wxllmg to

proceed with the utmoft feverity both within and bey’ond

¢ the limits of the law, will {’crongly favour the conﬁruc—
; i tion, if any fuch can be fairly made, that this ftatute was

mtended merely ds a temporary ftatute, confined for ‘the
: term of its: 0pe1 ation to the felgn of the then kmg

.~ The doGirine lald down by Lord Kenyon in the cafe of
\ Leng v. Kent, 3 T.R. :362. ftrongly favours this argu~
iment; for he faid, that though where the words of an
~7a& of parliament are plain, it canh/ot be repealed by on-
: z‘)ﬁ’r; yét'whére there has been a feries of pré&ic’é; with-
out any exceptlon, it goes a great way to explam them.
“where there is any ambiguity.

.

' The cafe was an a&xon on 21 I{m. 8. e 13 /- 26. for
" non- reﬁdence, and upon averdl& for the’ plamtxff an ob-—
}eéhon was made upon a motion to’ ﬁay proceedmgs,
that no affidavit had beer” filed according to 21 J. 1. ¢. 4.
and it was ftatetl in anfwer, that the conftant pratice b had
- been not to maL\_ fuch af’idavxts. .

i Te
.,f‘-

But it may be’ u1ged th"xt the wo1d KING, ufed in- the
ftatute,” is a term which neceﬁ‘amly extends to all the fuc—

~ ceffors of the then king, beingapplied to him in his polmc

capaczty

Now,

‘ ( 6 ) ’

Nox‘)v,‘ fhbugl1 this be generally true, yet that it is not
always and neceﬂ"arlly fo, appears from the 1 Hale's Hiff:
of the P/"‘” of the -Crown, p. 100, and p. 707.

the followmg words: ¢ That the King’s. moft Royal

“ MaJef’cy fhall and may at all times hereafter, from time -
« totime, change, add, alter, order, &c. all things be-
-« fore rehearfed ; and alfo make laws and ordinances for -

¢ the commonwealth and good quiet of his faid dominion
s of W ale.r, and all {uch alterations and laws and ordi-

. « nances fhall have as much authority as if made by aét -
‘This ftatute is faid by Lord Hale to, have

¢ of law.”
died . w1th H. 8., but that in anajorem mute/am it was
repealed by the 21 Jac. c. 10, :

The only ground upon whlch it could have been fo
conﬂ:rued muft have been the nature of the power
given by the ftatute. to the. king; for the cafes are
many in which it has been decided that kmg imports
fucceflors, . . -

Indeed the word fucceﬂ'ms is not ufed in any {’catute

Puor to the time of 6 H.6. and therefore when any antient _

ftatute was declared to continue ¢ fo Iong as it fhould
¢ pleafe the king,” it was held to continue durmg the relgn
of his fucceflor, unlefs there were proclamation to the
contrary. TIn the 18 H.6. c.1. there occurs the expref-
fion, < our lord the king or his heirs,
e 1 1. is the next ftatute in which the expreflion ¢the king

“ our foverelgn lord, his heirs and fucce{Tors, occurs 3.
and again in 24 H.8. ¢ 8. and becomes more common.l

after the 25 H.8. c.a1.

And in’
p.1oI. he refers to the ftatute of 34 & 35 H. 8. .26
giving power to the king to alter the laws of Wales, in .

” : The 23 H.8.

T3 8o
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So that of neceffity the omiffion of ¢heirs and fucceffors*
in the ftat. of E. 6. is mo. argument againft " its conti-
- nuance, . But the context. of the feveral phrafes defignat-
mg the kmgly power in this {’catute will fhew its limited

" natures. the firft is, ¢ more in value than hath been de. -

clared by the king’s proclamatlon to be current for within
this his hxghnefs realm,” which Iaft words clearly allude
only to the proclamation of E.6. Then it enals the

_penalty. for exchanging, &c. for more, &¢. ¢ than the
- €€ fame is, or fhallbe declared by the king’s majefty’ s pro=

€ clamatzon to be current for w1thm t}azs his highnefs
s realm.” In whlch phrafe, F pomts to prefent time,
and refers to. the currency w1th1n < his hlghnefs realm,‘

fpeakmg of E.6.3 and ¢ fhall bc, equally pomt to. the ,

: There arifes alfo another firong obfefvation', rhilité;tihg
much agam{’c the notion that the {tat of E. 6. wag an -ex-
1ﬂ:mg ftatute in the reign of W. 3.3 it is this, “that under
fuch a fuppofition the moft ealy and moﬁ powerful remedy
agam{‘c the evils complained of ‘in the ftatute of #/*. 3
would have been the 1mmed1ate iflue of a proclamatlon

| by the crown; as upon  that, the penalties. of 'E. G,
would 1mmed1ately have attached, and offeriders been
punifhable with greater feverlty than the ftat, of W 3
can infliét.

. TThe next pqin‘t is, that the ftatute of § & 6 E. 6..if not
 intended asa temporary ftatute, was at all events virtually
. trepealed by the 6 & 7 W3 €175 andthe7 & 8. 3

£ 19, &-c. 19 ’ ,

The

i

.x‘.;mw:mml_._..m...f\_. F

¢ 7))
" The former ftatute, viz. the 5 & 6 £.6. ftates in its
Trecital, that perfons had offended by makmg certam ex-s

changes, and ¢ receiving and paying therefore more in -

¢ value than had been declared to be current for by the
U kmgs proclamation.” And. in the ena«‘tmg claufe, a

penalty is impofed upon the committing of that fame
offence; -and  the king’s proclamatxon 185 undoubtedly, ‘

aﬂun}ed in thlS ftatute as the criterion of value.

By the 6 & 7W3 e 1. f2 < If any perfon fhall
“ at any one time or payment exchange, lend, fell, borrow, _

% or buy, receive or pay, any broad filver money, or
“ filver money uniclippéd, of the coin of this kmgdom

 jfor more in tale, benefit, profit, -or advantage than ‘the
« fame was coined for and ought by law to go for, be-

« lent, fold for, borrowed, or bought.”

By the7& 8 W.3.c.50. [18. « No perfon {hall re- .

“ ceive, take, or pay any of the pleces of gold coin of
¢ this kingdom, commonly called gumeas, atany greatet

© % or higher rate than 26s. for each: gumea, and fo in
# proportion for Lalf gumeas, double guineas, and five ‘

« pound pleces 3 and in cafe any perfon fhall offend there-
¢ in, he thall forfext for every fuch offence double the
« yalue of the gold fo received or paid, and alfo the fum
“« of 20/, And nothmg in this aé fhall be conftrued

“ to compel any"to receive any guineas at the faxd rate

e of 265

» By and 8 W' 3. 6. 19. [ 12. there is .the fame pro-
vifion ena&ed, exceptmg that the rate at which the

guinea is to pafs when at the hlgheﬁ value is fixed by this

ftatute at 2244

. T4 Comparing
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Comparing therefore - thefe - four ftatutes with -each
other, it 1§ to. be obferved that the ftatute of E. 6. relates

: generally to the curgent com of Whatever metal it may, be
made. L

That the’ ﬁatute of 6 & i IV 3 c. 17 relates only to
the" filver coin, and. the' Pcatutes of 7 & 8 w. 3. ¢ 10,
and c. 10.°to the then exrf’tmg gold coins ; and that there-
fore thefe three latter {tatutes taken together are co-
gxtenifive with the antient ftatute ‘of E: 6. at leaft.in this

refpe& viz. as the ;& 6E 6. had refpedt to all the

~ coins then current, fo the latter ftatutes comprehended
wzthm their provrﬁons all the current coinage of 7. 3

, It rnay be objeé’ced, that as the ﬁatute of . 6. fpeaks
of coin current by proclamation ; and thofe of Wm fpeak

only, in the firft inftance, of filver coin generally 5 and

in the laft, of gold coin by their feveral names ; the opera-
tion of one is limited and dlﬁll}a: from that of the
- pthers,:.

It feems, however, that there is no real ground fox

thls dlﬁm&lon fince, as has’ before been fhewn, and as -

is Well lald down by all writers upon this fub] ect, and as
was dlﬁlﬂ&l}r decided by Lord Hol in the above cited
cafe of Pope v. 8t. Leiger, with refpe¢t to the. guineas

the 1ﬂ"umg of the king’s proclamatlon does not in reality -
add to or take from the legal attributes of coinj but:

every offence againft the fame will be as complete with=
out fuch form obferved, as Wlth 1t°

Lord Hale in 1 vol. of H P. C.p. 196 enumeratmg.

the fix circumflances faid in fir_ J. Davis's Rep to be pe- .

oeﬂ"ary to the legrtxmatlon of com, of whxch the laft was

pro:lamafzo;z,

il
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proclamatzon, fays, ¢ the laft is not alivays neceﬁ’uy to the

legrtxmatnon .of coin, for ‘there is {carce any king’” s reign -

but that there are various ftamps or impreflions of money
- which were never proclalmed ; -and ‘therefore, if upon an
indi@ment of clipping or counterfettmg the kmg s coin,
it be’ que{honed whether it be the king’s coin or no upon
the ev1dence, there is not a neceﬂity of Proof thereof by a
proclamatlon : :

- Andinr 08 ,that though inthe cafe of moneynewly coined
by the king’s autharity in Engla}g‘d, a proclamation is not

abfolutely nec’eﬁ'ary to the legitimation thereof, yet itis ﬁt,

That money is, avithout proclamaz‘zon, the lawful mone
of Eﬂglana’ and- within the ﬁatute of 25 E 3. (1. 2n t.he
ftatute of treafons)

It therefore is the moﬂ: probable argument to fuppofe,
that the defcrlptron of the coin with the addition " of the
words ¢ current by proclamanon, muft intend thereby the
coin zgf tbe realn of every defcrlptlon,

Thls conf’trué’aon feems to be equally confonant wrth
good fenfe as with legal authority ; fince the object of
the ftatute of Z. 6. bemg confefledly the prefervation of

~ the relative proportions of coin, it could hardly be in~

tended by the legiflature to place out of its provifions.

whatever coin might be iffued merely by indenture be-
tween the king and the mmt, but without the further pro-
tetion of a proclamation.  Many inftances have occurred

of fuch iffues ; and under the fuppofition that this ftatute
was not temporary, we muft believe that it was at all -

events nugatory in its operatlons, and {o 1ntended to be
by - the legrﬂature, if it were limited accmdmg to the
confhu&lou fought to be put upon it,-

I
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- It does, however, appear by the book before quoted,
. 29. (Snelling’s view of the gold coin of England) that in
the reign of C. 2. Mar. 27, 1663, the coin, which almoft
zmmedxately after that perxod was, - and fince to 'this
time has contmued to be known by the name of a guinea,
“was named in the mdentures, and 1fflued by prochmatxon,‘

A8 a XX, piece ; its Wexght -and alloy has continued the

fame 3 the guinea is therefore identically the fame- with
jtke xxs. piece, and muft therefore be confidered as havmg
been at the time of the ftat. 'of W, 3. a coin current by
prochmatvon, however, in vulgar acceptatlen, it mlght
‘have acquired a name differing from that under which
it was iffued. It therefore feems both moft reafonable and
moft ' concurrent with faé’c to underﬂ:and this: expref.
fion in the ﬁatute of E.6. as ‘importing that all coin
1ﬁ"ued by the km'.r, and having the attributes of legal
coinof the realm, was the fub_;e& mtended to be  protected
~ by its plovzﬁons,

Aﬁ"uming, then, either or both of thefe ’pof itions, vig,
1ft, that the ftatute of E. 6. extended to all legal coin
proclaimed or. not je—ad, that the guinea was at the time
of the enztment of the fatutes of 7. 3.2 coin current by
pvoclamatxon, it feems a legal confequence that in this
velpedt at leaft, viz. the purchafe and fale of guineas for
coin’ was no’ longer an offence under the 5 & 6 E. 6,
but that this Iaft {’catute was v1rtually repealed by the
i’catute of W 3 o :

- The penalty impofed by ‘that of E.6. is. forfe1ture of
the coin exchanged, . one year ] 1mpr1fonment, and. fine at
;he km P}eafurea : AL : :

g The _

< 95 ).

The penalty xmpofed by the ftatutes of Wm. is, where
filver is the coin exchanged, 16/. for every 20s. eychanged s
where gold eoin, then double the gold received or paid;

|- and 2o/, is the penalty, for giving more than 22s. for

'cach gumea‘ o

Here is therefore, in re]ataon to the gold com, an ex»
prefs provifion agamﬂ gwmg more than 22s. for a guinea.
If it were a coin current by proclamation, or only a
coin. w1thm the fpmt of g & 6 E.G. this laft ftatute fu-
perfedes the force of former enaltments ; fince, by pre-

fcribing 2 maximum and value, and a penalty for exceed-
jng 1t, it frees from penaltles all exchanges ata value below

that max1mum, and. it affumes a- chara&er which alto-
gether nullifies the 5 &6 E.6 in cafes of erc’mnge

" above the maximum and thls is true from the inconfift-
. ency of the penaltxes feverally impofed by the two ftatutes.

“In the cafe of the Queen v. Pughand another, 6 Mod. 140, The Quesn.
. Puzh & anotheza

cafer 97,an 1nqu1ﬁtwn was taken before two jufticesagain
the defendant for a rlot upon the f’cat of 13 H.4.¢c.7+

The pumfhment for a forcrble .entry is by the 5 R.2.
ﬁ . 6. 8. and’is adopted by 13 H, 4. ¢.7. It is imprifon=
ment and ranfom at the kmg s will. ' :

Bys H 6.c. 9. /’ 3, the Ju{tlces who ﬁnd a forcrble

gntry, may. refeife 5 and by ./ 6. the party grieved
may have - an_ aﬁife of novel diffeifin or writ of tref-

pafs agam{’c the diffeifor; and the Plaxnmﬁ’ recovering-

thall have, " treble " damages, and make fine and ranfom
to the king. ~And upon ar rgument it was held, that the
Juﬁrces have power to inquire of all riots and routs what-
ever by this. ftatute 3 andif a jbmz&/e entry be made by

| threea for fewer cannot commit.g rioly, the Ju{hces may*v )

mquxre
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mqmre of it by the ftat. of 13 H. 4 ¢ 7 and ﬁne ac~

cording to the 8 H. 6. c. 9. -and award reftitution ; for & -
fubfequent ftatute that gives a greater punifhment does-

" not take away the power given by a precedent ftatute.
8o alfo in R.'v. Catory 4 Burr. 2026. the fande- prin-
¢iple was adopted 3. and more fully in R. v. Jobn Dawis,
Leack’s Crown .Cafes, 306. cafe 131. in which the

prifoner was indicted on the black a&, 9 G.1.co 22,

for unlawfully, wilfully, and felonioufly hunting a fallow
deer, contrary to the provifions of that act ; the pumfh-,

ment being death as in cafes of felony.

The learned Judge who tried the caufe fufpended the

" trial of the prifoner till he had - fubmltted to. the judges

the following queftion, viz. Whether the 9 G.1.c.22. fofar
as it refpeCted the offences in the indi¢tment, unaccom-
?anied by the circumftance of beirlg armed and difguifed,
were not virtually repealed by the 16 G.3.¢. 30. which.
renders fuch an offence (without that accompanying:
circumftance) punifhable by a forfeiture of twenty pounds;
and the fecond offence felony, and pumfhable by traanor-
tation for feven years?

And the ]Ldges were ummmouﬂy of opinion, that- the
16 G. ¢. 30. amobnted to"a repeal of the felony of ﬁmply
as it punifhes the firft
offencé with a pecuniary forfeiture of twenty pounds, and »
makes the fecond offence felony, :

s

killmg deer in a park inclofed ;

~And in Dr. Fﬁcrs cafe; 11 Rep 853, one of the-
points there decided was, that a ﬁatute gwmg a larger
Penalty ‘does ‘not 1epe11 a“ftatute in pari materia, which,
LT - . gave

KA

gavé a lefs penalty Thefe cafes therefore, with. maﬁy
othets, decide the principle that a prior penalty may well
fiand with a fubfequent accumulative or incteafed pe-
nalty 5 which is the converfe of the rule laid down by Mr.
Jli{hceBlacé/z’one. In'vol. i. of his Commentancs, p- 89.

He' fays, ¢ An old ftatute gives place to a new
« one; and this upon a genoral principle of univerfal
« law, that € leges pofteriores priores abroganty con-

. « fonant to which it was laid down by alaw of the

« twelve tables at Rome, that ¢ quod populus poftremum

-

¢ juffit, id ratum efto.
s only, when “the Jatter ﬂ:atute is couched in negative
« terms, or where its matter is fo clearly repugnant that
“ it neceﬂarily.implles a negative. -As, if a former alt
« fays, that a juror upon Tuch a trial fhall have‘twenty
« pounds a year; and a new {tatute afterwardsenacts that he
¢ {hall have twenty marks 3 here the latter {’catute, though

it does not exprefs, yet it neceflarily nnplxes a negﬂtlve,. :

« and virtually repeals the former. For if twenty marks
« be made a_ qualification’ fuﬂiclent, the former ftatute
« which requires twenty pounds is at an end.”

This lucid paffage from that excellent commentator

places in a moft diftin& point of view the precife
difference between - the two flatutes of . 6. & W. 3. .

The former fays that one guxlty of the offence therein
defcribed fhall, befides forfeiture, fuffer fine and xmpnfon«
ment at the king’s will ; the Iatter is merely infliGtive of

- fine and forfeiture, and each of them certain: there can
‘be no doubt which is the minor penalty, and as it is the

laft ena&ed it muft for the reafon given in the Commen-

faries be the only legwlly exifting penalty - But Lhexe is a
: reafon

But this is to be underftood,

S
O
,
|
|
i
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reafon in this particular cafe founded . upori - geneiai
p11nc1ples of law, and one which feenis invincible. It is

in favmem Iibertatis ‘& ' in miifericordiaim, that .a {ubfes
quaent ftatute which impofes comparatively a very lenient

penalty fhould not ftand - together with one. mﬂl&mg {o

enocrmous a penalty, as arbitrary fine.and a. year.rzmpr ifons

ment, whatever might be the degree. of - o‘Tence 3 which
mdeed was in the plefent infance of fmall magmtude‘

To dluftlate this, if illuftration were further neceﬁ"ary,
Jet us mppofe, that by fortie ftatute a particular crime
had been made punifhable by y death, and afterwards by 1

fubfequent ftatute, the penalty of a pecuniary forfeiture

was impofed upon the fame offence ; could it be fuppofed
for a’ moment that the ftatutes could continue in foree
together ? and if not, ‘it is impoflible to ftate any buta
gev)ernl rule, viz. that the fubfequent enatment of a
minor penalty is a virtual repeal of a greater penalty im-
pofed by a former Tftatute; unlefs it, indeed, fhould
appear from the particular language of thea& that both

“coz:ld {tand- together without the 1mpeachment of common

fenfe and Juf’mce. :

Upon the whole, thnrefore, it feems a ﬁt and juﬁ cor«
clufion, that the ftatutes of W. 3. amount tq a vn'tuai

It now remams to conﬁder the ﬁfth and laﬂ: propow
ﬁtlon, vxz. ) ' :

- & That the proclumation “of 1717 awas contiary to ‘Taivy

« fo far as vefpedls the 5 & 6 E.6. c.19. indfinuch a5
X dnterfored with. she provifions -of the X & 8 W. 5.
LR (- @’19 .

'Ihe
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"The ﬂatutes in: que{hon have been already recited, as

! has the proclamatlon of 1717, (ante, p. 5.)s and the

terms of the latter are only material in this one refpe&

"viz. that whereas it was antecedently to_the 7 &8 W3-

and to the 'date of the proclamation, lawful for
any perfon to give as many as twenty-~two ﬂnllmgs for
one guinea, the proclamatxon forbade the giving ‘more

than twenty-one thillings for ity '\nd declaxed it to be,

curxent at that rate.

The hiftory of this proelamation may “be compnzed in

a few words ; the filver currency had entlrely d1fappea1 ed, -

and the only cxrculatmg medium which remamed con=-
ﬁ{ted of the gold coin. _ :

The immediate caufes of its difappearance were ex-

portatlon and melting : the remote. and radical Cauf'g

_was its under valuation as compared to gold; i. e. too

many fhillings were allowed to be the legal return for a
guinea: thofe therefore in this country “who had, or

- could. obtain gold, changed it into filver coins, and ex- |
ported them j and then in foreign parts, exchanging their

filver. coin for gold, received more gold than was con-

‘tained in a guinea. The gold confequently came back

to this country, and ‘then the fame traffic recommenced
A more equal valuation of their proportions was therea
fore indifpenfable if the country defired to retain its

Glver coinage; It was therefore ‘debated in the Houfev
of Commons, and an addrefs voted by them to the King,
praying a proclamatxon to .the above. eﬁ'e&, and this of

1717 did accordmgly iflue.

And it does not a'ppear thet in thofe’ debates there
And P : ot B
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"was any reference made to the &atutes, exther of E 6,
e;r of W' 3

Aﬁ'ummg then the prefent exxf’cence of the g & 6 E 6.
a5 a ftatute unrepealed, it is faid that, by virtue of that
ftatute, it is a, mxfdemeanor to violate the injunétions of
. this proclamation of 1717 5. which is alfo a{Tummg that
the proclamation itfelf was legal ’

But if, as feems to be the fa& from the argiiments
ufed upon the laft p1opoﬁt10n, the ftatutes of E. 6. and of
W. 3. were made upon the fame fubjeé mattet, then in
effe&t the latter, prevxouﬂy at leaft to the proclamatxon,
exemptevd a certiih clafs of perfo'ls from the operationt of
the 5 & 6 E. 6. viz. thofe who paid or received lefs. than
.tWenty -two f‘ullmgs fora gumea.- :

I thlS be not true, then this abfurd conclufion, amongﬁ
others, muft follow ; that if proclamanon be made (as in
the prefent mﬁance) of a current value under twenty—two
ﬂnllmgs ; and a party offend agamﬁ: it within the pro-
vifions of the 5 & 6 E.6.2 heavy pumﬂlment muf’c be im-
pofed under that fhtute, but if more than twenty-two
k " fhillings be given, then it is an offence within-the ftatute
of W.; and therefme, although ‘the profit made by the
tranfadtion- be greater, and the offence be in truth more
‘ complete m degrec, yet the penalty 1mpofed is lefs.

But, indeed, when a {’catute ena@cs that thofe who give.

above a certain “number of fhillings - for a guinea “{hall
faffer 4 Certain penalty, the comimon ufage and confiruc-
‘tion of language declares, that any fum- within that may
lawfully be given. 'This is under the . {uppofition ¢ton-
tended for by the oppofite fide, that there was fo- pro-
clamanon when the flat. of Wn. was pafled. - If then

this
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this ‘maximum did at. the time of its "being fixed by law,
“allow, in eﬁ"e&: that any pelfon mlght give any fum. under
‘p9s5. for a gumea 3 “it alfo v1rtually ena&ed, that no ' one
fhouldbe liable ‘to" any penalty who ' thould conﬁne hxs
exchanges thlnn that - maximuin : “in other W01ds, that
they weuld be out of the. prowﬁons of the ftat. of E. 6.
even if it were at that time' an operative ftatute, and
guineas could be confidered as coin w1th1n the-true {pirit
Df its eﬂaﬂmeﬂt. o

_ The ftatute of 77 therefore did that which it was com-
petent to the king to have done ; it afcertained the relative
in. With this
d1ﬁ'e1ence indeed, that whereas the_ king’s proclamqtlon
relation,- this ftatute only-. fixed -2
limit, "in the fhape of a maximum ; and the queftion now
refolves 1tf°lf into its laft form, viz.

proportion between the gold and filver coin.

ﬁxes ‘an invariable

How far d1d ‘the kmgs prerogatwe remain in foue

as to this partlcular fpecies of com, upon the ena&ment

ofthe7&8W3.. i

N othth{’candmg that the limits of the prerogatwe are
now fully known, and as . fully obferved, yet as a near
view of | .the, “opinions of antient lawyers upon this mat-
fer may perhaps imprefs the underﬁandmg with a
conviction of the Ju{’ucc of thig argument, more forcibly

" and dxf’cm&:ly than a diftant and general’ recolleﬁlon of

them can, it is thought : fit to produce before the reader
fome few of them in their own language. ‘

' Sir Edmuzzrd C'olce, in his 12th book of Reports, 74, i 5',

‘inhis Chapter of PROCLAMATIONS, upon'a queftion be~
fore the chancellor, privy council, and judges, how
‘far thp kmgs prelogatwe might - extend, fays, in the

¢ ’ {’crongeﬁ:

SRPNE—
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ftrongeft terms, without citing: any "cafe; - but s a.

matter” of undoubted principle, « that- the king cannot
<« change any part of the common law, nor create any: of=
¢ fence by ‘bis proclamation, awhich was not ar gfence before,
s¢ without parliament. That the king cannot create any.
& offence by prohibition or proclamation, which awas 70

-4 an gf?m:e before, for that wasto change the law, and to

¢ make an offence which was not; ergo, that which-can=
¢¢ not be punithed thhout proclamatxon cannot be pu-
L mfhed with it.” B N

¢« He, by proclamatum, cannot make a thing unlawfu’l
“ whlch was pe1 mitted by the law before.

So in his 3 Inft. 162, % proclamatxons are of great

‘ force, whxch are grounded upon the laws of the realm.”

-

And in'1 Bl Com. 270, « proclamatxons are binding -
upon the fubje& where they do not either contradict the
old laws or tend to eftablifh new ones, but only enforce
the execution of fuch laws as are ah'eady in being, in

: fuch a manner as ‘the king fhall ad]udge neceﬂ'ary

And it 1s well worth ‘while upon a quefhon of thls

» nature to perufe the admirable argument of Mr. Ju{’clce 4

Hutton, in Hampdms cale; which isin 1 Rzﬁ-won‘b zd
part, append. 164.

‘ANow, therefore,r to refpme the argument; the guinea
is faid to have been an unproclaimed coin, and therefore

not within the ftat. of E. 6. And theftat. of W. is fald -
- to have fixed a maximum to its current value 3 and, below

-that maximum, to have left all perfons free. and. unre-
ftrained, and fub_;eé't to no penalty. Then the .procla-
7 mation,

2
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matxgm comes into operatan, and, as iy’ faxd, mayy: (by*
fixing the current value below the ftatutable maximum,
render perfons giving above the proclamation value,. -but
below the maximum, objeéts of the provifions of the
ﬂatute of E. 6.3 or in othet words, hable to its penaltxes.@,

If thls con{‘cru&lon can be mamtamed then 1t wxll
follow that the force of this proclamatxon is fuch 25 to
fubje to penalties perfons otherwxfe exempted from\
them ; and that where a {‘catute has exprefsly permltt;ed.

~ to the fub)e& a right to go g a certain. limit, a proclas

mation’ may. abrldge them of this right ; a doCirine 4
which feems direétly .contrary to_. the above author;txes. .

- Tt feems therefore that they who endeavour to glve ef-
fe& to this proclamation; are endeavouring to render thaf
2 hlghly penal offence which under the fair conftiuétion
of the flat. of /7. is not any offence ; and thereby to give
toa 'proclamation the force of law.

Nor, if this proclamatmn be accounted void in law as
far as the ftatute of . 6. is concerned, does it involve
an abridgment of the kmgs prefogative, fince it is fill.
competent to him to alter the nameor the adtual weight -
and quantity of metal in the coinj and fuch new coin

_ would,” when proclaimed,  be withini the ffatute of
" E. 6., and protefted by if’s plovxﬁons, fo long as it fhould

continue in force.

The above arguments have been advanced under the

v'[uppoﬁtlon that the ‘guinea was not a proclaimed coin,

nor within the fpmt of the ftat. ‘of E.6. 'We, however, -

contend. that i it was, in fa&,-a coin current by proclama-

tion, and . that if it. were not, it was fairly within the
fpmt of that fatute. In the event of the truth of
G2 : the .
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‘the firft ‘of ‘thefe two afleitions, the 'flat. of W feens

clearly to ‘have abforbed the king’s prerogative, and_

“thereby placed the’ fefumption of it byAthe proclamation
‘of vj17 beyond all poffibility, both at law and in rea-
fon; finice, asbefore flated, it would be to 1mpofe the .
‘heavier penalty upon the lighter offence. And if it were
‘only within the fpmt of the flatute, the algumen’ts afed
- above, apply with equal force. : :

“The preceding arguments were addrefled to the court

'upon two’ feveral days; and upon the fecond day,

- Mr. Bg/? was heard in anfwer, on the part of the
profecutlon. ‘ ‘

-

- And the following is a corre& outlme of the toplcs
advanced by him in oppoﬁtxon to what had been argued
by the defendant’s counfel L

Having i’cated that he’ concelved it the mo{’c proper
- eourfe to reverfe the order adopted bythe defendant’s coun-

- fel, inafmuck as if the eourt fhould be of opinion:that the
“two latter points were fatxsfa@conly eftablifhéd, it would
. not be neceflary for him to proceed furthér in the argu-
-ient : He then faid, that the ftatute of E.6. muft be
* confidered as an- ex1f’cmg ftatate; from its own  evident
i conftrution, and that till proclamation made, it was.in- .

operative ; and that hence it was eafily difcovérable why
no profecution had been inftituted prior to the time of
"W, 3. viz. on account of the abfence of any proclamation

That as the ftat, of E. 6 onIy had rélation to coin cur-
rent by prochmatxon, the ftat. of: W, had relation only
“toa coin. at that time not current by. proclamatlon, viz.

“ the guinea ; and that tbey might therefore: well ftand

together,

( 8 ).

together, as ftatutes. not cohtradi&oi‘y to each. other,j

bnt impofing dxﬁ“erent penalnes upon -offences dxﬂ’erent in,

kind.

" That under the fame conftru&ion. the ftat, of 7. was
“not to be intended as mterfenng with the king’s preroga-
tive'; that it ftill left to him the power of proclaiming
the value of the guinea at any rate below that ﬁxed by;
the ﬁatute.

That it dld not afﬁgn any -ftated vaiue to that coin,
but only hmlted 1ts utmott extent, in other words efta~
‘blithing 2 maximum. The prerogative thereby remammg .
untouched., ' :

Upon the other points he faid, that there was- ant;ently_,
an office of the king’s money exchanger, whofe duty it
was to adjuft the exchange of money; and. it was for
the: fecurity of thofe offices that thefe feveral a&s were’
Paﬁ'ed e S : '

Ttis obfervable that the ﬂat of E. 6. carries the of-
fence further than was done by the 25 £.3.; and adds a_
new chara&er to it, viz. that the coin exchanged muit be-
fuch as the king fhall have firft made current by procla-
mation. . That there is no exprefion in this ftatute cone
fining the exchange to coin; and thatif the words value,
profit, benefit, and advantage be fo copftrued, the eﬂ'e&
of the ﬁ:atute is very much narrowed,

~ And moreover, that the charater of the tranfa&ion

was very clenrly eftablifhed by the condu& and admiffion

of the party. _That the defendant himfelf treated the
bank notes as of the value of 1l each, and exprefsly
G3 - e ﬂ:ated
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ﬁafed that by the ¢tichange he Was t6 gainl 2 premmm 3

and therefore, as far 4s he was concemed the bank note
was of the alleged value. '

In reply I:y tl.ve ds ﬁndant’.r coszel it was agam urged

‘ that the 5 & 6 E. 6, did not ftand in need of any proclama.
- tion to give it'an operatlve force, but that it was fut‘ﬁcxent

that an exchange fhould take place of legal coin for legal

. coin, whether proclaxmed ornot; inafmuch as the objeé‘t
~ was to preferve the due relations of fuch coins as fhould

be iffued by the king. That morepver, upon the autho-
rity of Snelling’s book, the guined had been proclaxmed as
a 20s. piece; and that certamly, there had been at vari-

~ ous times proclamations making current many of the

antxent coins.

That if the a6t of the king’s prerogative had npt called
jnto.a&ion a penal flatute, there might be an argument
‘raifed upon the queftion of its exclufion 5 but as the con-
fequence of allowing its legality in this inftance would in
truth be the revival of a very penal ftatite agam{t a clafs
of perfons who under the ftat. of . weré exempt from
its operation, it was more than doubtful whether fuch
# proclamation could of ought to have the force of law.

1
13

That it was qmte contraiy fo every rule of con{trumg
penal ftatutes to Jook to the a&s of parties as the -ftandard
of their legal guﬂt ;- and thatno ufage, however inveterateé;
could” clothe any perfon or thing with a charafter not
prevmuﬂy recognized by law 3. and that no contra&, how-
éver fpecific, could create and make parties ainenable to the
law, where the law itfelf was defeive ; and that, theres
{ore, although the prefent defendant might really havé

. received

( 87) |
received the bank note as-of 20 s. value; ftill it was for

the Court to inquire, whether if was the exch&nge and the
value contemplated by the {tatute. , S

That the very language of the proclamwtmn of 1717,

- was. a comparifon of gold and filver coin, a complaint of
" their érroneoufly fixed' proportions, and an order afcers
‘fai‘ning how much filver coin thould be given for certain
“pieces of gold coin.- “That it was ot in the nature of the
prefent tranfaltion to violate this order, fince the only
“refult which could follow would be; that gold was daily
becommg, and was, in the eftimation of one party at
‘leaft;* aGually of more value than a bank note. In other
words, that a bank note and one {hlllmg were no longer,

to all intents and purpofes, equivalent to a gumea in
gold.

* ‘Upon the whole, therefore, it hds been inaintained,k by
*the preceding arguments, that if the ftatute of £.6. be

- @ fubfifting fatute, the tranfadtion for which W right

ftood: mdx&ed was not within that flatute, inafmuch as
the 5 & 6 E.6. relates only to exchanges of coin for coin,
where it makes ufe of the word ¢ Exchanges and as the

~ word smoney cannot be extended either- exprefsly or

“impliedly to bank notes; and as this reftri¢ted meaning
is not extended further by the general words, ¢ value,
benefit, profit, or advantage; thefe points have been
eftablithed by referring to antient ﬁatutes_, and the hiftory
of tranfadtions leadmg immediately to the enaftment of

: thg {tatute upon which this mdl&ment is framed

" And further it has been argued, from the general
filence of legal writers and ‘commentators, and from the
total abfence of decided cafes,(notvnthﬁandmg there daily

¢4 ' - occurred
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‘occurred opportunities for enforcing this ftatute;) and from

the language of the a {tfelf;—that the ftatute was only
a temporary acl, confined in its duration to -the reign of -

- E. 6.5 and this arbumont has been ﬁrengthened by the

obfervation, that it was competent to the kmg to have -

rendered the guinea current by proclamation, when the

penalties of E. 6. would have attached as a neceffary con-

fequence, if it had been then an operative ftatute, and
thereby dll occafion for the pafling of the ﬁatutes of
/V would have been rendered unneceﬁary :

' 'Upori this ptopoﬁtion alfo, it has beeit urged that thefe V

ftatutes of /7. virtually repealed the ftatute- of E. 6., maf—
much as it infli¢ted a minor penalty upon the fame
oifence; and in argumg this, it was ﬁr{’c aflumed that the
guinea was a current proclalmed coin; and if not, that 1t
was within the {pirit of the ftatute of E. 6. '

The laft point related to the legal value of the goinea, '

and the legal validity of the proclamation of 1717, and in
arguing this, it wasurged that the ftatute of W.did in
effe& preclude the further exercife of the king’s preroga-

tive in refpect to the guinea, fince it plainly exempted .
certain perfons from all penalty; and the proclamation of

1717, if valid; render_ed thofe fame perfons liable to the
pains and penalties of the ftatute of E.6. which is an
effect beyond the power of the prevogative ; ‘and there-
fore,. even fuppofing the ftatute to be an exifting {tatute,
{till it is not an offence to give under 23 4. and above 2148
for the gumea‘

Such arc.the a*sruments upon this great and important .
qucﬁlon. They are the refult of great refearch and atten
twe conﬁderauon, and were ~advanced in the Apirit of

mqun y
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inquiry and fincerity, and from no Yain hope or deﬁre of

aflifting the .defendant by a fimulated defence. “Upon-

public queftions of this nature, irivolving in’ themfelves

confequences of the greateft importance, it is neither be- ‘

coming nor ingenuous to advance {péculative doétrines for
the fake of novelty or vi&ory.  Thefe have, therefore,
been ftudioufly avoided, and thofe only have beeén urged
which feemed to the Counfel really vma‘mtamable upon the
fecureft and foundeft -reafoning. . 'The'y'; were addrefled,
Certaihly -with_great\anxiety, to the aH'emb_']ed Judges,
and were left to their confideration in full confidence of
thelr ﬁrmnefs{, their wifdom, and their 1mpartnhty

Upon the concluﬁon of the fecond day’s" argument,
the Judges, after fome confideration, were pleafed to
dire& that the matter fhould be further argued by thofe

" who had been the femor ‘counfel in the cafe of De ¥ onge s

f’Accordmgly, at ‘a_future day in the following Zwinity

© term, it was argued on the part of the profecution by

Sir' Vicary Gibbs, His Majefty’s Attorney-General, and on
the pa}t of De ey oﬂge, by Mr, Marrya#

“R.v. De Yonge.

- The indi@ment was drawn as in the cafe of Wrzgln‘
and the only f{ubftantial difference in the- evidence was,
that De Yonge fold bis gumeas, and received above: 22 So
(22s. 6d.) for each; whereas #right had glven notes for,
ive. bought bis, guineas, and had given /s than 22 . for
each; but each was equally’ charged to lnve exc/mnged
gold for bank notes.

This cafe of Rex v. De Yonge came on to be argued in
Trinity term, Saturday June 15,

By Mr. Marryatz‘, for the defendant, v

And by Mr, ditorney General, for the prof: cutxon,

 Before.

R.v. De'Yonge; .
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. Before. Lord. .Ellmborougb, C J. of K. B. -
- ) G"‘QfE, . i
. Le Blanc, Y.
.Bayley, J.

. Sir Jame.r Mansfield, C J. of C.B.

" Heath, J.

B Chambre, J. :
o [Lawmwe, J. was abfent on account of i llnefs]

N

Sn‘ Arcbzéald Macdonald, C. Baron.
Grahant Baron.
Thompfon, Baron. -
W ood, Baron. ‘

 On the part of tl:e d, ﬁrzdant in tlus cafe it was &ated,
1That the ‘indi@ment charged -the defendant with having

‘exchanged guineas at more than the prociaimed value,: as

fixed by the proclamation of G. 1. anno 17173 and that
the ftatute of E.G. related only to fuch coin as had been
made current by the king’s proclamation, and - that if no
offence had been committed againft the ftat. of E.6. it
was clear that none could have been committed againft the
ftat: of W.3. becaufe every count in the indi€tment

ftated the nature of the thing received undera videlicet

refertmg to the proclamation of G. 3,

Upon which Mr, dttomey General fald that no fuch
thing was intended to be relied upon: and

- Bir James Maﬂ{ﬁe[d, C.J., faid, that much had been

: :faxd upon the former argum.em: (Rex v. Wright) upon the

fuppoﬁtxon

B
i
H
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fappofition that th ftatute of 777 3. Virtually fepealed, as’
to the guinea, the flatute of E.6. [fee that part of the
argument, antel; but that it Was 1ot pxetended that it
was no offence at all wass

Mr. Marryatt then’ faid, That an éic’hange of coin for

‘Bank of England notes, whether it ‘ere confidered as a

purchafe of coin for bank notes, or an exchange of bank

fiotes for coin, Was no offénce within the ftatute of E. 6

fince that ftatute was applicable only to cafes in which
coin was exchanged for coin. . That a pénal ftatute ought

‘to be conftrued ﬁrx&ly, and therefore, anlefs the offender -

were within the letter and fpmt of thé a& no offence had
been committed. That the ftatute of £. 6. had pot in its

contemplatmn Bank of England notes, fince at that time -

no national bank had been eftablifhed; yet, bills of exs

R ehange, and fecurxtxes for money had exifted long prior to
- that period; they had exifted 1mmemonally, and werée
“then well. known 5 yet there was no prohibitiorr of an ex-
change of coin for them ; and it could not.be fuppofed -

that a different {pecies of fecurity, not in exiftence at the
time of the paﬁing of the a&t of E.6. .y nor for a long
period. afterwards, was within its contemplation. That

the 2 5 E.3. was merelya prohlbltlon of the. exchange of

gold for filver, &c. without impofing any particular penalty
for the breach of fuch prohibition; and- ‘that the ftatute
of E.6. finding the mifchief ftill exifting, fuperadded a

, penalty where none had been before, ~ That the ftatute

of E. 6. recited no new evil or mifchief, but merely con-
templated the former ftatute of 25 Z£.3. That in the
enading claufe of the Pcatute of E.6.a -penal provxﬁon is

* alike made agamﬂ: the giver as the receiver; they being

made Jiable to the fame punifhment and to equal penalties.

PEEEE It
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i \ o Yt does not fuppofe or punifh one as commi ting extortion {, perhaps, 2 the place mlght be grante d out by tfle
l | ~

kmg

i . "?».l',' P

; upon the other. But if it be the true con{’cru&wn of the ’
e ftatute, that the prolnbxtlon of the {tatute attaches upon
’ one’ 1ece1v1ng any ‘thing befides coin for coin, then a minor

N R L

: Lim who £ b ‘Then the ftatute of E. 6. recites no new’ mifchief ; tha
. - penalfy is impofed upfon }llm v :1) Of refcezves than rp (2;_ ]; 'danger prov1ded againft is-not more extended than thaL
] him who gives, inafmuch as the forfeiture is only | of the 25 .3 In the recital of 25 E. 3. it ﬁates the

| S - for it is ¢ of all the coined gold, ﬁlver and
( L money ; & y : evil to be ¢ the giving,’ &e. ¢ tbe;‘ejbre, move invaluey” &c.

« money {o e‘(char‘ged ” and the diftributive claufe isy-

where the words ¢ thereforey and € more in_valuey em-
. #¢_one moxety “of the faid gold, ﬁlver, or coin fo ex= : eforey >

phatxcally apply to an exchange of coin for com of pro— . |

R Changed »

claimed current money for proclalmed currerit money.

Gold coin had been 1ntroduced into cn‘culatxon recently
before the ﬁ:atute of E. 3 and there was a dlﬁnchnatxon,
on the part of the pubhc, to receive this new com, ‘either k k
becaufe they prefelred the filver to the gold; or becaufe ] of ﬂ“‘_’ cAom‘.; . A A 7,,1,'? —
they thought the relative proportlons at whxch they were ,
: coined not anfwerable to the real comparative values; or
i becaufe the)r were uncer(:am as to their real values; and

t th :
many taking advantage of thefe meafures, got the one coin The nature of the penalty {hews: thxs . a part of e s’,

for the other and made a profit by the exchange. . The ‘ that the money fo exchanged {hall be forfeited. -If paper
a& of E. 3. was introduced to prevent profit on either '.

S " - 'fide, where one exchanged coin with another for com, ,
exceptmg the king’s e;\changers, who were dllowed to  °§
svaffic; and for that purpofe the excepnon Whlch related
£0 them was mtroduced

It is hot a {’catute mtroducmg anew mlfchlef but only
j enforcmg a former {’catute 3 it is made f01 the prefervatlon

Tt is manifeft that-the only alteration made is; the

fuperaddmg of a new penalty upon the former prohxbltwm

NN .;;’.«‘

‘or goods be given in ~exchange, the parties wnom the
ftatute meant to place in equal degree, are, by the CO“xu

ftruc?aon contended for, no Ionger fo,

A ~ But the're are’ cafes which fall within the conftru&ion
! contended for, -and ‘which thew that if .it-be’ admnted it
is abfurd in the confequences.

They trafﬁcked in nothmp but money, and" thelr profit
was folely. derived from that traffick, and did not ‘arife
apon the exchange of any other commodlty -T hey dealt
out coin to thofe who bxought them coin, and from this - -
their proﬁt was derived. The king’s exchangcrs, in the
execution of that duty, were probably precluded from.

exercifing other “trades; their profit. was mnot for their

di d 1 b Gt. but for the kings e ¢ fo far dlfcount 5 is not tlns, under fuch a conﬁru&ron, as, mucn

ndividual bene ut for the ki yce

own i i ’ B p}gexhaps’ an oﬁ’ence within the ftatute as the plefent cafe is. The
2 ,

R I - ‘ - - , ‘ © - perfon

Suppofe that a man purchafes a commod1ty of a known
and affized price; or a thing of fixed value: as a ‘deberi-

, ture, a government bill, a bill of exchqnge 5 and the. {eller
' takes a quantlty of coin, larger in amount than the legal» -

T S S T
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perfon purchafing 2 10/, note for 9. coin makes profit by

hia ready money ; he receives more in value, benefit, profit,
or advantage, than the coin he exchanges is current for\

hy proclamation.

Anda Bank of Ezzgl'and note is not.to be dlﬂ:mgm(hed ‘

fxom the qote bf a anate mdmdual.

“Tnthe cafe put, he would be liable upon the ﬂ:atutes of
ufury, but not upon the prefent. '

Lord Ellenﬁoraz‘ng C.J. here obferved, that the cafe put
was not a purchafe nor an exchanrre, nor was either of
thofe fpecies of contra® contemplated, To raife the argu-
‘ment he faid, there muft be on_one fide a: ﬁ:lpulatxon for
s:om, otherwxfe 1t could not apply

-~ Mr, Marryat. —There are ftathites againft ufury as old
as H. 8. before a national bank was eftablithed 5 and then

a blll could be dxfcounted only m coin.

Lord Ellm[zoroug/: C. J. -—'Ihe aargam muft be on"one
fide for money. :

- Mr, Mar}'yétt.'-—'-Befpfe the time of £. 6. there could

haye been given nothing but money for money. Neither |

bank notes nor paper fecurities exifted before that. time,:
and none therefore could be in the contemplatxon of the
then Ieglﬂature. ‘

What can prevent Bank of Erzglana' notes from bemg

~ at a difcount ? Thelegiflature itfelf has contemp]ated the

poﬁibllxty of thexr bemg lower than the value at whxch the}'
: - were

4
ki

( 957 ) | |
were iffued. - Forbytheg & 10 Wigi 2 ‘2{4'.-_7/'.58%9;:?»{'1';&1'1,_}

| authorizes the exchequer to take bank bills, .itds exprefsly -

enated, that they {hall not be received: there 1f tbey be
at any difcount. - ) L
Lord El/enborougb C.J. -—ThlS is produced for the pur- .
pofe of fhewing that they are not’of -any ‘yoceived and
known value, but are liable to be depremated .and when
deprecnated, not- recewable at hlS MaJe{’cy s exchequer. :

. Mr. Mairyatt.——lt certainly fhews that they Were
not to" be taken as money if they were atany difcount. :
‘Hence,. in fuppofing that they may pafs ata depreciated -
value, it.is only adopting a fa& contemplated by the:

' legxﬂature as pofﬁble.

‘Before Bank of England. notes weré in exiftence, every
bargam for goods would have been’ within this ftatute, ifs
this conftru&ion could have prevaxled Suppofe a bar-

gain for credit at a. certain price in moneys but if for
-ready money, then for a leﬂ'er price. “There would bein

fuch cafe an offence againft this ftatute, under- the con-
ftruion contended for.

~So.of bread, which is at'a fixed price by ftatute, and’

» by affize ; if it be bought at a lefs price, would not - the

buyer and the feller be thhm the ftatute.

So of bulhon.

. Mr. Marryatt then faid that without abandoning amy

of the points argued on the former day, he fhould
proceed to the fecond, viz. '

RN
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II If the lfmg s ploclamanon were illegal, no oﬁ‘ence» R

muld have been commltted.

The foverexgn may fix the value of the. com and vary k

it, where the legiflature have not fixed it but where they

have, it.is no. longer in the power. of the foverexgn to alter A

tllat value.

Many proclamatxons have been 1£ﬁ1ed ﬁxmg the value
of the. coins, but guineas wete the firft coin interfered
with by the leglﬂatme ; being orlgmally circulated at an

alb1t‘rary value 3 and mte1wards of various current PI‘ICE’S. o

“:Lord E/Ienimrozlgl: C J a{ked if Tome fubfequent ﬁ:ato

relative value between gumeas and ﬁlver, as it was fixed
by proclamatzon ? to which it was an{wer ed that there was
none' Wl’llch d1d make that recogmtlon, ‘

(The7 & 8 W. 3. ¢.10. f 22. & cs 19 {’cxllfurther__

reducmg the value of gold were Lhen recited.). -

Lord E//en!;oroug/: C J ——-Does not that merely hm1t the
lma\nnum for the king’s prerooatwe, and leave it Wlth the
king to fix the value at any fum below ? It is neceffary

for you to fhew that the crown cannot- ﬁx the value ata , " “

lower 1ate. )

Mr. ]l/.fa; + yatt.———The word in the preamble ot the
claufe, « uncertainty,” fhews that the ftatute meant to, fix

the prlce at a certain valuey and le'wmg all others to glve ,

any fum beneath that {tatutahly ﬁxed for the gumea and
not attachlng any penalty upon thexr fo domg

s

M an{f c/d '

had iot recognized -tlie ' proclamatlon of 1717 ; and the’

L e )
Mamﬁeld C.J.—The arcrument implies that the ﬁatute

fixes the loweft value, as well as the hxgheﬁ: but that

is not fo 3 that the king could not razfe it hmher, is the
f01ce of that ﬂatute. A :

Mr. Attorney Ge;zeral —-I do not think that a&’ touched

the prerogative at all, but it prov1ded for a cafe in whlch
there had been no proclamation.

l\'Ir. Marryaiz‘ obferved that the value mwht have been
ﬁxed more eafily and fpeedlly by proclamatxon than by
ftatute 3 and he then added, that if it were not true that
the {’catute fixed the minimum, as well as -the maximum,
the reft of his arg.ument on this head became irrelevant.

T bomp/bn, Baron, obferved that if the king’s proclama-

txon were 1llegal a tender of P gumea for twenty—two )

ﬂnllxngs would be a good tender., To this the defends
ant’s counfel affented.

It is juft to obferve in this place that Lord Elen-
il:oraugb C. ] here addreffed -Mr. Mirryatt; and intimated:
his {trong opinion that this point was not tenable. Upon
which M. Mzzrryatz‘ argued no further upon. it, but’
'lclded ‘That befides all this, it mlght be generally obferved,

" that there was riot in any book, or digeft, or {’catute, any
A alluﬁon to or explanatlon of this {tatute, and that’ there

wasno trace of any profecutlon havmfr been ever nﬁxtuted
upon ity ‘

M . Az‘z‘orm’_y General in anfwer to Mr. M. ar;fyaz‘z‘.-—lt is.

1 xnﬁfted ‘that” the flatute of 7. 3. has’ controlled the- .

kmg s prerogatxve. But that ftatute does not touch the
"o - ~ queftion
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gueftion “for 'whaf. fum guineas fhall be current.: Tt

only makes it criminal to give more than a certain fum for
a guinea, ftill leaving to the king a power of fixing the

-value of a guinea at any fum within tha,_t»m‘aximurn. Bug

it fupports my view of the’i’cat‘. of E. 6. as the ftatute of
W follows up the proyiﬁgps-_of the former ftatute in cafes
of coin not cuirent by proclamation. The ftatute of

. E. 6. referring to qoin cgrrent.by proclamation.

It.fhgvizs'"m}llat the le’giﬂj;lture_under{‘tood to be the iﬁ.
cent of the ftatute'of E. 6. and fo- the pofterior {tatute of

' ?V . 3. explains the ﬂ:at_ute of E. 6.

In the time of E. 6. the mifchief- was, the putting off

the current coin at a greater than the proclaimed  value.

In the time of #7.3. the guinea was not a coin current
by proclamation, and therefore the fame evil exifted with

" refpec to that coin yet it was not within the ftatute of

"#. 6.5 and the ftatute of . 3. was’ therefore pafled to

_ teraét it.

© - A proclaination is’ hot neceflary for the making coin

¢urrent, for the fa& of the making of ‘the indentures
between the king and the officers of the mint, and of
it being iffued by the king, makes it lawful coin, as

appears by the argument in the cafes in lSqlkeld & 5 Mod.

but without proclamation it is no crime to bargain for it
at a different value than that at which it was ifflued,” It
would bea good tender if 'tendered at the value fo;' which.
it was iffued; but perfons migh't givé more for it, if
they chofe.’ ‘ ' . '

The cafe, however,.is different when a protlamation.
has been iffueds © ‘ oL T e R e

lo‘f the realm, . .

I

| (9 )

It ig 'ﬁ;gtgd that that which is givén and receivzamﬁﬁ.
be coin, for the forfeiture is of coin ; and YGt that, accord-
ing to my conftru&ion, there will be no forfeiture Where,’

~ the thing given for the coin is not coin. But here is a

fallacy 3 the exchanger did not exchange coin for coin of
this kingd_om only, but for  foreign coin alfo 5. and the
words of the ftatute are 'pnly, that the ‘cutrent coin of this
kingdom fhall be forfeited.© So, if a  man gave ‘ten
guineas for ten’ piﬂ:qles, the ‘g/ui)néasf.would be forféifed
the .piﬁ‘.oles not,. " The word coin “certainly means not
foreign pqi‘n, excepting-it be legitimated and {o made cur
rent by’ proclamation, as Portugal pieces. -

. Lord -.Elleanrougb »C. J.—1I do not apprehend the a& is
intended to be_imgrpr‘gted on the other fide as mean’iné;
by the word coin, any other thing than the current coin.

Mr. Aitorney kGenerkal.——-The‘.fa& is, that there ’Wés"arvl"v

exchanger, and none but the king’s exchanger conld ex«

change coin; he did it and received a profit ; afterwards -

by the ftat. of E. '3'.‘_‘otbh\ers were allowed to do {o, bus
not at a,,proﬁt, ‘ -Ihgn the policy of ‘the ftatute of Z. 6.
was to prevent any perfon by any means from putting off
the current coin of the realm at a greater fum than it wag-

current for.

PR

p’rerogativﬂe.

. Lord E// ¢ 15"”1?373 CJ Wil you fh(in. me,thzit part of
the ftat. of 77, which fhews that the legiflature meant ta.

prbhibit any thing but metallic exchanges ?

- "The Attorney General—< No one fhall receive, take, or -

2 ) . ) % Pay

, This_‘, A‘at.'. of.W: .3.”did;':n:ot intgrfére wn;h .fhe, king’s
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& pay any gumea at any hlgher rate than twenty-fix

«¢ Thillings for each gumea This apphes to all manney
of traflic Wlth guineas. On the former Pcatute they
faften upon the word exchange, but in t}us ﬁata of W
‘there 1s no fuch word

- Lord Ellenéorougf: C. J‘.—-They will_contend they da
not violate even this ftatute ;. for that they only Value the
Bank Note at’ fomethmg lefs. o : RN

Mamﬁeld C J. ——In the Buckingbam cafe, no doubt, the
‘ partles contemplated the Bank Note to. be of the value of
twenty fhlllmgs ‘ f :

~The /lﬁorney General -—They would argue that it is
the fame thmg whether they fell the gumeas or buy the

“Bank’ Notes .

I%od Baron.——The md1&n’xent avers the notes to be of
the value, :

The dz‘tomey Geﬂeml -—It was a contra& not for the
l'elhng of Bank Notes, but for the buymg of gmneas :

Lord Ellenborougb C J -—Celtamly the- language of the
deahng lmported that they gave more ’ghan the nommal
value of the guinea. e T

Mr. Attorney Geneml -—They d1d not mﬁﬁ that the

Bank- Note was deprecmged but they bargamed for a

premlum

© Mr. Mum ‘yatty . m rgply --—St111 We corne back to the
ftatute, and the queﬂno*l Whether thxs be an off’ence'

within ity c s

N

' ﬁtms your prefent line of reafoning.

- ,-_1:1‘3: v

( rox )

It is quite clear- that the party did not come to give
gumeas for gumeas, but paper ; for gumeas. o

“ The p"eﬁalt‘y WOuld‘attaeh‘upo'n ,’the exchange of foreign
for Englifb coin, if the foreign were made current by pfo-
clamation ; and at various periods, both _prior and fubfe-
quent to thefe f’catutes, forelgn coing qf d,lﬁfer_ent,deno-
minations have been made current by. proclamatlon. wIn.
the 27 E. 1. by the a& de fa([’d mometdy 2 “table was
eftablithed at Dover, . at :which the king’s - exchanger- .
exchanged forexgn for - Englifp. com, cand Englifp for

forelgn, upon-a profit. This,he was only empovy_ered to

do by fpecml f’catute But priyate individuals, by fetting

up their - own ‘common exchansres, mterfered with th1s
proﬁt ; and to prevent thls, thefe ﬁatutes wele ena&ed.

As to the forfexture, 1f money is given only on one fide,
and fomethmg not money on the other, the forfeiture. is

_unequal, and much more penal on the one ﬁde than on
-the other, . - T s _

It is faxd bv M. Atta; ey Gmeml that the proclamauon ‘ ‘
was’ pubh{hed becaufe ‘the ftatute of 5 & 6 E 6. could:

not attach for want of a proclamation, and was 11Tued to '
,enable them to put inforce that ﬁatute. '

But. upon advertmg to the proclamatxon, it fully declar es
its own ol)Je& 5 it does’ ot ﬂ:ate that the ftat. of E. 6.
cannot be enforced for want of proclamatlon, but that the
value of gold coin is too hlgh &c.

Macdoﬂa/d C Baron -—The report of SII’ J]Ezac Newtan,
upon which that proclamatlon was founded exactly con-

_Mr. Mqrrjat;‘,:
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Mr Mars ynz‘t ~—All the {‘atutes have tlns, and only'

thxs, object, to preferve the due proportion between filver

. and gold coms, and  to prevent the buymg up of one
, fpecxes of coin thh another '

' "Tﬁe:éohﬁr'g&io’n 'of the word exchange in thefe fratutes
‘muft be the fame as in other ftatutes, and muft prevail.
Upon the concluﬁon of this Iaﬂ: argument the Judges

.deferred ngg Judgment' o

But on W edmfday July 3, 1811, in Trxmty ‘term, the
following Judgment was ngen in the Court . of King's

Bench by Lord Ellenéof ougb C 3. in.the cafe of De Y oﬂge '

‘ The qafe of the Kzng and De Yonge was a cafe ofa con-

- vi€tion upon an indictment tried before me in Lona’on, at

the ﬁttmgs after laft 'lrlmty term. . The Judgment was
{’cayed by order of thiscourt upon a queﬁlon of law referved

by me for the detelmmatxon of the court upon a’‘motion

made by M. Marryat There was likewife a motlon for
anew trial ; but the order of the court was, that the judg~
ment {hould be ftayed ; and asit appeared that there was
a‘fimilar, Queﬂ;ion in a prior . cafe of The Kz'ng againﬂ:
W zg/n‘, ‘which had been referved by Sir James Mansfield
n’ Bmlzmgban_zﬂ)zre, it was thought fit by us that this cafe
fhould be referred to '111 the Judges upon argument in
the Exchequer Chamber ;. .both ‘cafes have been fince fo-
lemnly. argued at feveral times before. all the Judges, ex-
cept. three, who were abfent from indifpofition : but I

~ am not aware that they differ from the other Judges wha.

were plefent at the argument. The charge in the different
counts in this “indi€tmeiit is the exchange of - gold coin
called ‘guineas ‘to the amount of §2/ 1osi with a perfon
of the name of Ca/l, and receiving from Tuch pérfon.more
in “benefit, proﬁt, value, and advantage, than the fum_

- 14 declared

(103 )V

declared by a pxochmatxon of 'his late maJeﬁy kmg
George the 2d to be current coin. The exchange was ftated
in the indiétment to have been of ~thefe gumeas for cers
tain notes of the governor and company. of the Bank of
England: Inthe refult all the Judges prefent at the laft
argument were of. opmlon] that. the exchange defcribed
on this record, that is, of gumeas for bank notes, taking
{uch guineasat a higher value than they were current for

' under the king’s proclamatlon, was  not an offence

2gamﬁ; the § & 6 Edward 6. upon which - the indi€t-
ment was founded. [ The confequence of this opmlon

is,. that the ]udgment in the cafe of the King and De

Yonge, dependmg n thls court, ought to be 'Illd therefore
is arre{ted accordmgly ) SR .

Smce this. report Went to prefs, the other defendant,

Wi rngt, was called upon his recognizance to receive thev :
‘judgment of the Court, at Buckingham Mid[ummer Aﬂizes, :

1811 3 but thlough fome mifapprehenfion he was not pre-
fent, and his recognizance ; .was thereupon refplted till the
enfuing March Aflizes for the fame county. However,,
after the ]udgment given in the cafe of De Yonge, the

. decifion upon Wright's. cale’ mu{’c obv1ouﬂy be the fame,
and it is " therefore not - thought neceﬁ’ary to delay this

| .report_txll it bas be¢n formally pron01111oed

* APPENDIX.
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. BY the §1 G. 3. ¢. 124. which is entitled, « An Ac for

makmg more eﬂe&ual provifion for preventing the cure
_rent gold coin of the realm from bemg paid or accepted

for a greater value than the cutrent value - of fuch‘, -

coin ; for preventmg any note or bill of the Governor and’

Company of the Bank of England from being received for-

any Tmaller fuimi than the fum theréin fpemﬁed 3 and for
: ﬁaymg proceedmgs upon any dlﬁzrefs by tender of fuch
. Notes's” it is enaéted; that no ‘petfon fhall recéive or pay

for ariy gold coin lawfully current within the 1ea1m, any
more in value, benefit, profit; or advantage, than the -
trie lawful value of - {uch coin, whether- fuch value, bes.

neﬁt, proﬁt, or advantage be pald made, or: taken im
Tawful money, or in -any note “or notes, bill of bills of
* the Governor and Company of the Bank of England or’
in any filver token' or tokens iffned’ by the faid Governor:
and Company, or by any or all of the faid means wholly
or partly, or by any other means; dev1ce, thift, or con--
_ trivance whatfoever; and every perfon who fhall oﬁ'end
_herein fhall be deemed and adJudged guilty of a mif-
demeanor.

S 2 That no perfon fhall by any means, dev1ce, ﬂnft, or
contrivance whatfoever receive,, or pay any note or notes,

(ros)

bill or bills of the Governor and Company of the Bank of”
England, for lefs than the amount of lawful money ex-
preﬁ'ed therem, ‘and to be thereby made payable, except.
only lawful dxfcount on fuch note or bill‘as {haH not ‘be ,
expreﬁ"ed to be payable on demand, and every perfon
who fhall offend herein fhall be deemed and adjudged
gullty of a rmfdemeanor. "'.f

A 3 In cafe any perfon thall proceed by dlf’crefs or
pomdmg to recover from any tenant or other per fon liable
to fuch dlf’trefs or poinding, any. rent or- fum of money
due from fuch- ‘tenant or .other perfon, it fhall be lawful

. for fueh tenant or other pelfon, in"every" fuch cafe to

tende1 notes of the Governor and Company of the Bank of

| anlafzd, expreﬁ'ed to be payable on ‘demand, to the

amount of fuch rent or. fum fo due, exther alone or foge-
ther with.a fuﬂicxent fum of lawful” money, “to- the per-
fon on whofe-behalf fuch-- diftrefs or: poinding “is. made,
or to the officer or perfon making. fuch diftrefs or pomd-

- mg on- his’ behalf and in cafe fuch tender fhall be ac-

cepted or in cafe {uch tender fhall. be made and Te-
fufed, the goods taken in fuch diftrefs or pomdmg thall

~ be forthwith returned to the party diftrained upony or

agam{’c whom fuch pomdmg thall have been ufed, unlefs
‘the party diftraining or pomdmg and refufing to accept.

fuch tender fhall infift that a gr_eater fum is due than the
fum fo tendered, and in fuch cafe the parties fhall pro-
ceed as ufual in fuch cafes; but if it {hall appear that no
more was due than the fum fo tendered, then the party

' who tendered fuch {'um {hall be entxtled to the cofts of

all fubfequent proceedings : Provided always, that the
perfon to whom fuch rent or fum of money is due fhall
have and be entitled to all fuch other remedies for the re~

I ~ . - covery .

: ' : ' bill
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covery thereof exclufive of diftrefs or poinding, as fuch -

perfon had or was entitled to at the time of making fuch
diftrefs‘or pomdmg, if fuch perfon thall not think proper
to accept fuch tender fo made as aforefaid : Provided alfo
that nothing herein contained fhall affe& the right of any
tenant, or other fuch perfon as aforefaid having right to
replevy or recover the goods fo taken in diftrefs or poind-

ing, in cafe, without makmg fuch tender as aforefazd, he -

thall fo thmk fit.

j' 4. Provxded always, and be it enatted, that every

' perfon ‘who thall commit in Scotland - any oﬂ’ence againft

this a&, which by the provifions thereof is conftituted a

mifdemeanor, fhall be liable to be punifhed by fine and -

1mpr1fonment, or by one or the other of the faid punifh-
ments as the judge or judges before whom {uch offender
fhall be tried and conviéted may direct. '

J/I 5. N othing in this a& ihall extend to Irefdnd

By /. 6. The continuance of this a& is llmxted to 2 5th
Marcb 1813.

' THE END.

* Printed by A. Strahan, Law Printer to His Majefty,
4 - Printers-Street, London, -
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