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IT is 4 lamentable thing, that. one life

“should have been lost, or one drop-of blood

should have beén spilt, in a contest,, where
it is impossible that two -men of sense and

education, who bestow due attention upon

the subject,. can be of different opinions;
and - where all protest. that they .are. n-

,.’ﬂuence;d only by a love of their. country,
- and a sacred: regard for truth, justice, and

hberty

~ ’ g

, who have no wxsh to be undecelved for a
| whﬂe may be agltated or 1nﬂamed but the h

'_a2

- 'The mmds of the 1gnorant, and of those,

i




v : .PREFACEL,

shine again, lik€ the sun; withunimpaired

:

purlty and- splendour LR VI

““Various. meﬁ'ectual attempts have been

madeto shake the ‘two-main pillars of our
Government, viz. religion and sound ma-
rals; ‘but this is:a new enterprize of the ad-

wvetsarys, and if not-planned with ‘more art

“and-design, : evinces 'a:disposition- quite’as.

daring;-when ‘it: strikes:at: thEvery basis of

the: noblest fabric! ever’ )reaned by human ~

f\‘ X) ATy Y

wisdom. - i
SRtcs howsattempted to: be proved to us,

| —thapthoae. important rights and: privileges,

which:we have:boasted:.offormany cen-

’,t'l_lriejs,? -are .diteétlyi}-;cOhtrg_xiﬁyxztb -the letter

and spirit Qf*Magna“?C'h:irta. Srne ol ioids

“The . misconceptions,, ~or: the: xmlsrepre-
\-sentatlons, lately propagated: inca-populdr
ap/aper, ‘haverbeen exposed with: gréat: abi-

“:?lity in at pamphlet pubhshed by Henry
“Maddock, of. meoln ssihng: Esquginqné.

5

PREFACES . 'S

ther published by Charles Watkin Willias

Wynn, Esq. M. P.; and by a speech spoken

n: the ‘House of :‘Commons by the- nght't ‘

Hon. George Ponsonby, Jate Chancellor of
;[reland e RN RETEI (AL IR

~ The leadmg authonues in these publica-
;tlons,_and in thi treatise; are in-a great-de-
gree: ;Ft‘;he ssamey:-and: the: gfezites;i :v»‘paft-rof
them. are collécted in- the: late:Report..of
the; Committee:of the: Housé of-Cémmons
to search for precedents. = ol oiw
~'The coincidence proves;: that-those “vho

exert fair and proper diligence in-the pur~

suit ‘of . informatiomn: ‘upon: legal: subjects,
:must" necessarily. draw / their’: mtelhgence
from the same. authentlc soufces, . b

It has been said, ‘that a: popular judge
jfas;,s.‘ax_r»odious thing; and every judgeiside--
servedly: sé;-whossacrifices: any-part-of the
Jaw fand; j;u‘S;liCéiibf} ‘his:country: to acquire’
:POTPularity}::?}% a:barrister...also would: He |

-
7




v PREFACE«

equally detestable, if in pledging himself
to Communicateqlegal\ and - constitutional
information to the pubhc, he should assert
what 15 false, or.suppress what i is- true.

" The task would be endless and ‘painful
to pomt out the errors’ and ‘omissions  of
those who-have assumed the style ‘of pro-
fess;onal writers, t_hat they_mlght.gam a
‘greater degree of credit’ for’ accuracy, ;Zand;
“thereby mote effectually delude the public.:
The writer of the. following _obé‘efx?atioiié;‘
has therefore thought it ‘the most “eligible
_ mode, and that which s the’ most agree:
able to his own feelings,'.' to a‘v‘oid* the ap-
pearance of a controversy, and to endea-
vour to arrange his own reasons and au-
thorities in such a manner,. “that every
reader may. Judge of the fairness of them,

and the justness of his conclusmns, and

may institute the companson hlmself with

the arguments of those who _hav‘e-\,adya_n‘c:ed.

PREFACE. il

L3

diﬂ'erent doctrines. He is convinced, that
the more the Law and the Consututlon of
th1s Country are studled and known, the
more they will be found to deserve and
command the reverence and support of the
people of E ngland. |

The good sense of the nation is begm-
ning to manifest 1tself in every part of the
kingdom; and he has therefore the most
perfect conﬁdence, that the present. vol-
cano will soon dlscharge its combustible
mgredlents, and permit us to approach and

ontemplate its crater w1thout the shghtest

| apprehensmn of a fresh eruption.

G’ra Js Imz,
J une 12 1810
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CHAP I

IT. has been a great controversy amongst antle

~ quarians s whether there was.any representatlon of
counties, : cities and boroughs, before the 49th,
‘ year of Henry I1I. ; those who contend that this

{representatxon .did .not ‘commence - at that time,

maintain_that 1t must necessanly have existed

. before the Conquest as from the cvxdence and'
arguments which they produce it does not appear
to have been a novelty or an. innovation at any
time subsequent to the Canuest. - Others assert,

" and apparently with much more truth and reason, '
. that this reprcsentatlon and our House of Com-’

B
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, x'nons, though they did not exist in their present

state, in the reign of William  the Conqueror
yet were strictly feudal in their origin ; and were
an easy variation or gtadatlon produced by time

" upon the feudal assembhes constltuted by the

Conqueror..
It is remaxkab]e that tbe dlfferent s1dea of thts

_question | have been strenuously mamtamed by
different partles in pohtxcs. . The friends of ‘the
prerogative, in order to treat thc House of Com-
mons with less 1espect and to diminish 1ts dig-
nity, contend that it owes.its,origin to the rebel-
lion of the Earl ‘of Leicester, in the 49th year of

" Henry III., and consequently that it was an in-

novation in our- govemment' and when the

'/attendance of the Commons was ordexed in the
A ,next relgn by Edward I ‘that the authorlty and

existence of the Lower House emanated from the

‘prerogatlve of the Crown. " Because thls has been
‘advanced by one party, those who act -upon op-

posxte prmc1ples ‘think it necessary wholly to deny

~it, and to endeavourto prove: that representation
" did not commence in the reign of Henry 111, ‘but

that it must bave ex1sted before the’ Conquest
and from the remotest antiquity ; “on which-

" ever side is the truth “the decision of thls ques-
“tion ought by no means, to diminish - our vene-

ration for our, pre:ent liberty and constxtutxon

3

For, as Lord Lyttelton, in his Persian Letters,
justly observes—*¢ 1f liberty were but'a year old,
¢ the English would have Just as good a. right to
¢ claim and to preserve it asif it had been handed
* down to them from many ages.” ' '
It is a great misfortune that such: 1mportantv
questlons should not be decided to the satisfac-
tion of men of ‘ecience, onée way or the other; as
the reader, who has not the opportunity or the re-
solution to. examine a great any ‘_bo'oks,' will form
his opinion from the last author of credit-which
he may chance to read. « This question seemed to
be at rest, or at-least, decide’d by a great ma-
Jorlty -that representatlon ‘was postenor to the

- Conquest,’ if Lord Lyttelton -in his History of

Henry the Second had not revived the contro-

‘versy, and contended with more warmth .and
'~ zeal than force of argument, that'repreSentati’o‘n

must have been transmltted to us from the Sax-
ons. i

~ This contxoversy ﬁrst began about the revolir -

tion by leham Petyt, a celebrated anthuarlam
and who was keeper of the records in the Tower,
who in 1682 pubhshed his Ancient Rzglzt of the.
Cemmons asserted, to prove that replesentatlon

} exlsted before the time of Henry I11. ‘His prin- - -

mpal arguments are, that populus is mentioned in

~ the Saxon Wlttenagemotes' that the Norman

R 2




Kings were crowned assensu tam cleri quam popult ;
and a record in which the borough- of St. Al-
bam in:8 Edw 11. c]alrns to. send burgesses to
parhament as they. had done in the time of Ed.
I. and his- prOgemtors'~ and the progenitors of
Edw. I. must at least mean his grandfather King
John. = And. that there are records prior. ‘to the
reign .of. Henry IILL in whrch the communitas
‘7regni, O COMMONS of the realm, are mentioned,

-which must smmfy knlghts, citizens, and‘ bur-

gesses. e

But Dr.. Brady, in'a book called An Intro-

ductzon o the old Enfrlzs/z Hustory, ‘seems  to

have fully refuted those alguments. : ‘He»says,
that pojmlus 1is only contradrstmcurshed to clerus,
and meant the lay barons in opposmon to the
“bishops and clergy ; that communitas regni srgnl-
fied at, that time the”nobility ¢ or the barons, or
‘the members of the feudal parliament; and that
the borough of St. Albans claims to send bur-
gesses. because they held lands immediately of the
‘Crown, or were tenants in capzte by which rlght
he admits they mxght attend : :

Lord Lyttelton ‘repeats Mr. Petyts argu-
menbs and ‘adds one ‘of his own, “which is, that
the creatxon of ‘this representatlon, or the House
ot Commom
~an mnovatron, that it was 1mpossxble that - co-

must -have been s0 extraordmar)c,.

5

temporary v wr1ters could have been silent upon it,
as, they all are: but this seems. to admlt an.easy
answer. It is true, if in the relgns of Herry I1I.
or Edward I. the House of Commons had. sprung
up with authouty and power, as_ distinct from
the House of Peers from which it separated .as it
is at. present, hlstory could scarce. fyrnish us with

so memorable a fact. Even the changes in the‘ :

Roman government from ‘regal to consular, and
from consular to 1mper1a] ‘would not. have been

more extraordmaty But, the devxatxon of the ,

House of Commons from the House of Peers,
or the great Councrl appears to have been SO
easy and gentle, and 50 consxstent w1th formel

prlnmples, that it occaswned at the tlme no sur-

prlse or. wonder at’ all
Shght aberranons fxom ougmal prmcxples are

_ angle from the same pomt.’ The consequenccs'

are not at the ﬁrst adverted to, but they become
more pe1ce1vable in proportion t to the. drstance
from the ,pomt of dev1at10n.A . \
Many of the best parts of our Iaw and constx-
tutlon have been moulded into their Present ex-

’ cellent form by a gentle pressure durmg the rota- -

tion of time, rathér than from any orxgmal fore-
cast or contrlvanl‘e. . :

Thermost lea d. antxquary seaxches 1n vam to

B3




6 7/
chscover why we are now tried for crxmes by two
' Juues ~and why the second and that only,
should be unanimous.' - P T
But we enpy the blessmgs of their operatxons

and no onebut a madman would destroy what he |

cannot: explam. :

~In tracing the thtory of our government or of ,

the two Houses of Parliament, we’ frequently

find great' dlﬂiculty and obscurlty, but it is good k

phxlosophy to adopt those prlnclples which will
account for the greatest’ number of the appear-.
ances and facts, that we’ are now certaznly, ac-
quamted with.’ H AR '

“After the mtroductlon Or the full cstabhshment '

of ‘the feudal system by the Conqueror every

seat in parhament was terntonal or the owner .

of lands who held them 1mmed1ately of the ng

had both a right, and was ‘under -an obhgatxon,.
to attend the King’s Court, the great Coult Ba-»

ron, or the great Counsel of the natlon.

These were called" chxef tenants or tenants zn :
capite. At the time of- the dxssolumon of 1 monas- .

teries by Henry VIII there were' 29 abbots and

pnors who were members of the' House of Lords )
in consequence “of the lands whxch they held xm-r

* medxately of the’ ng
~And in times prior, to- that 4 much greater
number were’ flequently summoned Selden in

7,

his. lnles of Honour, enume:ates several 1nstanccs
of abbots and priors,, who Were . summoned to.
palhament but who excused themselves becaus@L

 they did not hold lands. in capite, or were not

libere tenentes,. or f_xeeholders of the ng S
- Every tenant of the King, howeVers'mall was.
his estate, had the same right to a seatin this par-\
liament as the. most powerful baron. SERRE |
- In the Magna Charta of Is.mg }ohn,%we ﬁnd.;
a distinction had bheen made between the gleatex
barons and the smaller- freeholders. - S
- That. very vague and mdeﬁmte dlstmctlon
most unquestxonably, in the event, produced the
division of the Lords and Commons. e _
- The King declarese“ Adhabendum commune
consxhum regni- sommoneri . faciemus Archxepls-
copos, Episcopos, - ‘Abbates,  Comites, et. maJores .
barones szgzllatzm per literas mosiras; et ‘praterea
faciemus sommoneri, in generals, per v1cecom1tes
et balivos nostros omnes illos que de n0b1s tenent

in caplte.* Bl Mag Char. 14 ER

'

¥ To hold the common Councd of the xealm, we sha]l cause

: _the Archbxshops, Bxsh0ps, Abbots, Ealls, and the greater bas
rons, to be summoned mdlvxdually by our letter; and besides, we, - -

shall cause " all those who hold of us in" chief, (in capite) to be
summoned, in general, by our Sheriffs and Bailiffs, = =
It is yery. extraordmary that this most important clause, whxch

isin the Magna Charta of King John, is omitted in that of the |

9 Hen. I11." which stands the ﬁrst i our ' Statate’ book--—Se@

. Black. Magna Charta.
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~Here we sce the outline of our present parlia-
ment.. The separate: summons by letter or writ -
‘to each peeris contmued to this day ; the general
~ summois of all the frecholders of the Crown pro-

duced, in ‘the cOurse of the two next’ relgns,

writ to the Sheriff, to ‘which our present elec-

tions owe their origin.' .

‘We are informed, also,. who were the consti~.
. tuent members of the I-Ilgh Court of Parliamhent
150 years after the Conquest. It -continued. in
this- state. for fifty years longer, until the Earl of
Lelcester having’ usurped the soverelgn power in
, the 4gth of Henry III,, mstead of ordermg the

Sheriff to give this. general summons to all the
‘tenantsof the Crown or lesser barons, directed the

Sheriff to summon ‘and seénd two knights out of -
_each county. “These tenants were either knights

or compellable:to become knights.: * The qualifi-

cation for kmghthood was afterwards, in the time

of Edw. II. fized at twenty pounds a year j
rather, all who had: an estate under that ’value

- were exempted from taking upon them that ex-

penslve honour. . ThlS act of the Eatl- of Lelces-
ter was perfectly cons1stent w1th former prmcxples

These freeholders of the Clown ‘though each

had a rlght to attend, had: probably 1ot 1ns1sted

o upon it, but on the contrary were petltxoners to.

be dlscharged from 50 burthensome aduty.

o

- But he who had the power to compel the at-
' tendance of each individual, seemed to have ﬁxed
a reasonable limit to the exercise of that power,
when he was c0ntented that"the SherlfF should .
send him two only- from each county. The rest

- were not prohibited from attendance, _but thelr

attendance was dispensed thh.'
_This was .a most 1mp01 tant act oi state, whmh g
requn‘ed no confirmation by the ]eguiature ; 1t
was consistent with former pnncxples, it was con-
sistent with the great Charter ; no one was torn
+from his home and family - but per legem terrw,
by the law- of the land.. The policy .of the mea-
sure was undoubtedly to compel a greater attend-
ance than had before appeared, that the power
and consequence of the greater I barons, mlght be
diminished by the increase of the votes in par-
" liament, -and by those over whom the Crown was
more likel y to have an influence. .. But when thls
writ was communicated by the Shenff to the King’s
tenants at his county court, as they considered
 their attendance in parliament rather a burden to
be avoided’ than an honour to be solicited, they
would be glad to agree amongst themselveb, upon
condition that the rest should pay. their costs and -
expences, which two should attend mstead oi the_
whole >number. . : ~ : :
‘But the two knlghts who were sent from each :
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' eounty, mdependently of thls election, had’ a

personal right to sit in parhament and - for some: |

time afterwards sat thh the barons, and weré in
fact their peers. '

~Thus weé see this electlon of the kmghts and:

this representation of the counties wete soslight

a change, and so agreeable to former prmmples,w

that they could scarce be regarded as an 1nnova-
tion:” PR '

o R
[

We cannot glve 50 satlsfactory an account. of

~ cities and borouohs because we have no authen~

tic evidence that cmzens and - burgesses actually '
did ‘sit thh the peers “anterior to the reign of

‘Henry 111, ; but itis easy to show from ongmal

~principles, that some of the’ burgesses from: each -

borough that held Tands of the King, had a nght
or were under an obli gatxon, to attend.

- If the ng had created a city. or borgugh a-
corporation, and had granted it lands to hold im-
_mediately of himself, it is clear that, the corpora--

tion would collectwely ‘be a tenant of the Kin g,
_and either all the corporators, or some of them,
as representatives of the rest, would: be entltled
and compellable, to attend the Klng s.courts.
‘And hence we find in 8. Edw. II. that the bo-
rough of St. Albans, whichhad been passed over;.

’demanded as a matter of rxght asummons to sencl ,

1

burgesses, because they assert thcy were tcmnts

“of the ng in capite.

It 1s very probable that the cmzens and bur--

~ gesses, who must have been poor tradesmen .

would not"in geneml be ambitious of. clalmmo"
their legal and constitutional -right to'sit: in. the'
same assembly with the haughty barons.

- And when Edw. I. in the next reign, was in-

duced to adopt ‘the same measure as the. Earl- of |

Leicester; conscious perhaps: of  their own mean-
ness, they separated fxom the barons and knights,
and consulted among themselves. only upon the
public business. - The kmghts atthat time .some-
times . ]omed the barons, and sometlmes the citi-
zens and burgesses. : , Co

But at-last they found it perhaps more conve-
nient, or agreeable to their feelings, to take pre-
_cedence of the citizens and. burgesses, than to be

' obhged to give it.to the barons. - In Scotland, the
© .~ Commissioners of shires always formed one. estate 3

with thebarons.———See 1 Bl: Com. g5. n. 4.

~If this concise hxstory be correct, it will .prove
, that the union of the knights.and burcesses, ‘and
~ the ‘separation from the ‘barons,. with whom they
ongmally had . a personal right to sit, has esta-
blished our ngh Court . of- Parhament and the.

lelSlOYl’ of the two Houses. ' =

lt is celtam that there was' not an actual sepa- :

s iz

o

=
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e
‘tion of the two Houses, till the end of the reign
of Edw. 111., or the beginning of Richard II.
- Mr, Hume' is mistaken, who says, that Peter
de la_Mare was the first prolocutor. or speaker of
the Commons in the first year of Rich. 1L _Fo_r

I find, that in-the gtst Edw.IIL., the year pre-
- ceding, Monsreur Thomas - de Hungerford Che-

valer, qui avoit les-paroles par les communes d’En-
gleterre en cest parlement, requested the King to.
pardon-all, who had been 1mpeached in the former

~ year," Rot. Parl. 51 Edw. 111, p. 87. -

Sir John Dalrymple thinks, that: the ‘seéara-
tion of the two Houses of - Parliament in England

was owmg merely to the accidental circumstance,

that one room could not be found large enoygh to
contain the members thus returned to parliament.
<Butin -Sco;lsnd_.w.here they were not so. nume-

rous, and where the members of the great Council
- sat exactly upon. the same’ original principles,

they still continued: in. the same- house.——See an

account of the Scotch parliament, .1/ Bl Com, |

p 9;3. n. 4. Edeby Chr. o000

El \‘u:

-From the principles here laxd down, it follows

: that this. representation :was: nothing : :more: than
.the attendance of apartfor the whole, and no one

- was’. represented ‘but: those who had a: rrght per-
sonally vested i in themselves, to:sit 1n parhament.

,Chlef Baron Gllbert agreeably to.what is here

) 7
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advanced says, ¢ At the first, ‘the 'Commune

“+ Concﬂlum Regni, 'or the Parliament, ‘consisted
¢ of the tenants in caplte and to this court after-

K wards the representatives of boroughs. that hold

¢ in capite were called.”==For.’ Rom. 3.
In the comfnencement of this representation, as.

‘might be expected, the numbers: of the represen~

tatives ‘varied, being. sometimes fou.r, sometlmes :
three, two, or one for each county o
- In one-instance, the King: ordered the same‘
members to be returned-again. And this at that
time could scarce be regmded ‘as a’ stretch of pre-
rogative, for he ‘who had‘a: right to compel the
attendance. of the whole, mrght surely detérmine
‘both upon the number and the persons who
should.attend. - BENRE o
_ In the 18th' Ed I. the words of the writto" the
Sheuff are, ¢ Tibi precipimus, quod duos el
tres de discretioribus et ad laborandum potentrorr-

" bus militibus eligi, et eos ad nos usque Westmo- /

-pasterium venire facias.®* = Brady, 49. _

_ “In the 28th Edw. I. Anno 1300., the writs to
the Sheriff direct; that he shall cause to appear be-
“fore-the kmg, at hlS parhament at meoln, two -

LK We command you, that you cause #wo or t/n ce of the most
discrete kmghts to be elected, and who are most able to labour.
Strength to undergo labour wag a ma»enal qualxﬁcauon in antient
times. :

\
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kmghts of his county viz. those. who.came for the
community . of -the county by his precept to the -

Tast parliament, and also the same- citizens and the

same buxgesses,( for all the cities and- bmoughs
within h1s bailiwick ; and'if any of them were dead "

“or infirm, then to cause: otheérs to be ‘chosen'and .

come in their stead.—See 1 vol. of Parhament. ,

Hist. 115—and Brady 152: S
‘Even late in the reign of Edw, IIL the preSent'

number was not estabhshed for in the 26th Ed.

‘111. only one representative was summoned. from
-each city and borough ; and in the next year, one’
knight was summoned from each county, but two

-members from each city and borough ——-Brady,
,158 and 160. ' :

This appears to be the progress. of parhaments _

“in this country, and the Subsequent changes arose,
- some from usage- and gentle unresisted deviations,

and some from the express prov1310ns of the legts-

“lature. . S S :

- We may- conclude, from these premrses, that it ‘_
* was always a solecism, and repugnant to princi-.
ples, for a peer to vote for a member of the lower
“house, for he attends parhament in person ; and

the rlcrht of election was given to those’ only, who
had a personal - excmption. | Some peers have

clalmea thlS as a rxght but itis not only contrary

-

t© val ious resolutxons of the Commons, but to ﬁrst

prmmples.
‘Mr. Prynne says, the payment of the wages,
four shllhngs a day to the knxghts each ‘and two

' shlllmgs a day to the cxtlzens and burgesses, had -

1o other origin but the equxtable maxim, qui | sentit

commodum debet sentlre et onus.-—-See 1 Black
_Comm. p- 174. n. 34. Ed. by Chr. whereafull

-account is given of the . Orlgln and hrstory of . the
ﬁv11t de expensis mrhtum civium et burgensmm. )
, The barons were not beneﬁtted by this represen-
_tat:on they were therefore not compellable to
,contrxbute to the wages of the kmghts. But by a

statute, 12 R. IL c.12. it was enacted « that -

lords and spmtual persons who purcnased lands,
‘which were contributary to the expences of the

, kmghts of. parllament should contubute in res-

These great changes have . been made gradually
in the English Government without any act of

the leglslature : but in Scotland they were intro-

duced by an act of parhament in the year 1427,
and the alteratlons are there - dlstmctly descnbed‘
and delineated.. - -

| They follow the" En011sh Govemment after a

. ;Aperlod of 130 years, and they have always ap-

peated to me irrefra gable proofs ot what we partly




'know and partlv COnJecture,'
. l1sh ,G_overnment.

: Ouadrmgentesxmo v1ce31m0 septlmo ‘
Dommf Regls v1ce31mo te1 tlo, cum contmuatxone

f: & potuerf

"nomma patent 1n
'llhet adjudxcatus ul, ’
’brarum, ob suam con
"who wer
:accustomed ’manner were, the’ blshops, abbots,

rﬁ: o

L
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he title of the. seventh parhament in the relgn

';T‘o'f‘?]amesjl "of Scotland will” prove, ‘that the

membels of the Scotch parhament were prec1sely

. those who were the orxgmal members of’ the Eng-;

,:.;'.If'{.w,-;,v.,, o ¥

llsh oarhament.

dxerum & tempoxum, summomtls & ‘vocatis’ more

b"deblto & sohto ’EPISCOUIS Abbatxbus non-

£ Lzberc teﬁentz-

nt commode interesse qu1busdam Vero
bqenubus quomm ahqul legmme excusatl fue-

7runt alns se contumamter ahsentantlbus quorum

'tuhs sectarum, ‘
amercxamento decem 13-
“The members

mmonecl 'md called m the due and

priors,” eatls;’ barons, and. free-holders who hold

’1‘E‘§peéti’ﬁ'g’ t‘he fEﬁg, \

¢ ln Parhamento Septxmo,iyel COnc1l1b Ge- N

"“Et Regm )

orum qui-

7

of our Lord the King in- chlef and of each ‘bo-
rough . certain burgesses from that expressmn it
would appear; that the number of burgesses from

each borough was not then reduced to a ﬁxed '

number. ‘

~"And the followmg statute passed in that parllaa
ment introduced the representatlon of countles m
Scotland in the year 1427.

102. « That small Barronnes and free-halders\

needis not to’ come to Par hamentes.

- Item, The King with consent.of the ha111 Goun-,, '
cel, Genelalhe hes ctatute and ordamed that the

small Baronnes and free-tennentes neld not to cum
to Parhaments nor General Councels, swa that of

ilk Schirefdome their be send, chosen at’ the head ,

Court of the Schlrerdome twa or maa wxse men,

: after the lalcenes of - the Schlrefdome out tane

the Schlrefdomes of Clakmannan and Kinrosse, of
the quh]lklb atic be sende of ilk ane of them, the

vquxlk sall be called Commissares of the Schlre

and be thir Commlssares of all the Schxres sall be
chosen ane wise man and: expert called the com-

. moun Speaker of the Parhament the quhllk sall
plopone all and smdne needls and causes, per-
teining to the commounes in the Parhament or

General Couricel, the quhilkis Commlssares, sall

have full and haill power of all the laif of the

‘Schireffedome, under the witnessing of the Schi-

‘C
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"1ay s, S}cot‘ch Statuteb, fo ‘ S ’
In dtutes of Scotch L"swf, :
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reiffis seale, with -the seales of dlvelse Barronnes,
of the Schire, to heaxe treaté, and ﬁnalhe to de-
termine all causes to be proponed in. Councel or

Paxhament‘ v The quh1lk1s /uommlssares and\

Speakels sall have costage of them of 11k Schue
that awe compeuance m Parhament or Councel

and of their- rents;. 111 pound sall be uthens fallow ,

to the contubunon of,ithe saxd costes. All BL-'

shoppe< Abbottes, .Px,:ois Dukes, Elles Lordesl
of Paxhament and Ban rentes, the quhxlkts the’

78 was changed 1nsen81bly, in the course of some:'
_generatxons into an utter, dlsabxhty in all the lesser."
barons from 31tt1ng n paxhament thhout electxon: .
by the county, thou0h no statute is found ex-

pxemly to. exclude them—-—-1587 c. 13

servm g-

\perfect ever to. exist. amOn(r 'mankmd"

"'Delecta ex his et c
E laudarx facxhus quam evemre : vel‘ sx evemt haudl_
' dmtuma esse potest. ‘ Tac 4 Ann.

19

So far I have thoucht 1t p1oper to mve hele a
hlst01y of 0u1 antxent constltutlon. N -
The Enghsh Government Was beyond a doubt,,l
in its origin, feudal‘ - e RO
The feudal system has been sometunes descnbed
as a system of slavery, sometimes as a system “of

llberty ; m fact it contamed much of both but‘_ .

_by preservmg the one and abollshmg the other,

we have ra1sed the noble rabnc of the Enghsh'
COﬂ.Stltutlon. " » ; :

tttttt

: umted w15dom of Enghshmen for awes and we need(

not fear that it w1ll ever be destroyed by thexr:'
folly and: their’ fuvy We have never yet lost, in
our laws: and government what was worth pre- " ‘

’

Ours is the constltutxon wrnch_Tacxtus, the

profo.,mdest pohtlman of antxquity, thouaht too‘

if such a government should ever chance, to be”
l(constltuted it would be destxtute of permanerzce

and sta'mhty Hls words ar —-—Cunctas natxones'

et urbes populus aut IOYBS aut smgul regunt,‘

relpubhcae forma, ‘

‘C. 33

1
§

Wthh it
~was tore eaqy to” commend than to reahze and'




h UPON thls subJect I shall estract what has been
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. CHAP. IL &

The I—Iouseqf ‘ijrz‘;iédrjisu is a ij‘Wt ‘'of ‘Record.

,gii’

said by' Lord:. Goke, and“ what has been observed
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‘and collected by M Haf:sell EEEREEE

- Lerds "Coke says: Les, Now order é{oth ;requn'e

to- treat of ‘other” -matters”0f Judlcaturez iin the
Lords' ‘House; and” -of. matters of - Judxcature 1n

the "House‘ ofComtnons: --And it Is.to be

"knowvn that thé Lords finotheir: Housechave
'power of Judfcatttre vand:the Commons im then
“House ‘have power: of » Judu:ature -and both

' “";'Houses together ‘have: power ‘of s judicature ;

but ‘the handhrig heéreofy: “according itto.: :the

'woxth and Wexght ‘of:rthe: imatter;« would re-

quire a whole tréatise of itself ; “and to:say the

‘truth; it is'‘best: understood - by ‘reading - the

judgements and"Records ‘of “Parliament - at

‘large, and’ theJournals -of the - House: of the
»Lords, and the book of the Clcrk of the House of

6

e ﬁzmttee to ‘consider of this message, ‘who report

N 11

21

Commons, whlch is arecord as it is aﬂirmed

¢ by act of Parliament in Parhament, in - Anno

113

6 Hen. VIII c. 16.” 4 Inst. 23.
" Mr. Hastell has. expressed a doubt whet;her

the House of* Commonsisso far.a court of record
. that the pubhc or the Lords could claim a ught of

mspectmg ‘their Journals.

‘But the right of mspectmg the Journals of the

House of Commons 1s of less 1mportance as Mr,
‘Hatsell informs us,” ¢ that onthe 23d of Novem-

£

“

B 1

“

«

I

-

éc
&
"(
«
éc
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11

“since ‘that time.”

6

ber; 1703, it'was:carried on.a division of 177 t0
147, < “That the votes:should be printed ;’ and
so, I believe; it “has -continued every: Session
He adds, ¢ Whether, if the
House of Commons. should refus\. 10" contmue/ ,
this order for printing: their votes, sthe . Lords
could claim’ aright ofii mspeg*mg their: Joumals

4ion-the pr1nc1p]e of their being pubhc records,”
is a question-it does not:}
vupon.-———’\/lany very great and 1espectable opi=
“nions-have: differed ; on. thls subJect
~4thof March;: 1606 ina message to the Loxds,
‘the messenger having: used the expression of
¢ Knights, &c. ‘and* Barons of ‘the Commons
“Court. of Parhament the. Lords take offence

¢ at this, and send a message to complam of
.“‘

ecome .me. to. decxde ‘

On the .

‘these words, ‘The ‘Commons appomt a com-

€3
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¢ on:the. next day,. the 5th Of March ; and after

f",,:,leferrmg to the statu*e ofthe 6th of Hen VIII‘
B chap. 16th; wherem it s, enacted . I‘hat the
- ¢ licence for: members departmu from theu ser-

- ¢ vice shall be entered of record in the book of -

% the. Clerk of the Paxhament appomted or .to
. be appomted for the Commons House ;! ,,they
¢ add, ¢ That they doubt not but that the Com-
‘:‘_‘mons House isa Comt and a, Coun‘ af Re.

b | cord; nd thdt theu Lordshlps drd not take : any:

“ exceptlon to that pomt. T whxch the Lords '

_ Q}_z}nswer,‘ §
e ;_that part of :the message, wrllmg to enter mto

o seve1 al .Amembexs
ShOlt

' ,,_the g1 ea

233

. entertamed dxﬁ”elent

¢ tion, In the famous, d;spute about the pumsh-.

¢ ment of Floydd S1r Edward, Coke, on the od
L of May, 1621, says, o) He vnsheth that “his
1‘1‘_‘» that sarth th"xt thzs House 18 noh(‘l’ouxt of Rev
_,"“cord ; and he that saith this.. House nath no
- ¢ power of ]udmatule understands not hlmself

“ for though we. have: not such powex m all

i

""“‘“therefore he " would’ ha'

23
< things,- yet ‘we. have: power: of - ]udrcature i’
'*'"ﬁ‘some things'; and therefore itis a Court: of Re-

:“,*cord '—And" afterwards ¢ That he: knoweth
e this is a' Court' of. Record or else all the’ powel‘ -
" "“'and liberty. of "this House wexe overthrovvn?'

fes There i is the followmg entry in the Journals of
{f“"’?the 4th of May, 16211 ¢ Sir E?iwald Sack-
e ’:vylle~—That all our proceedmgs may be en-
« tered here, and’ kept as records. Thls ently‘ o
e explamed in the second volume of the
"‘,“prmted Debates P ‘22, whele mafurther de-
¢ bate on'the: questlon about Floydd’ pumsh-

“ ment, ‘Sir’ Edwaxd Sackvylle saith, ¢ The

“« _Journals in the’ Lords House of Parliament are

6 vrecmded every day, 1 in" yarchment, and’

ours ‘so 'done. too.

¢«"And then the ‘book says; ¢ It s ‘or deled That

e the ]ournals of tHis' House shell be rev1ewed
«hhd’ recoxded on’ rolls fof ! palchment ‘But I

e do not know that thls ordeér was ever car rled in-

’_"“ to éxecutlon g Hats! Prec. 8

But even 1f the House of Commons were not

3:3, coirt of 1ecord it would afford no’ argument
"that they had not the power ‘to commlt fora con-
j’tempt because the "Céurt” of - Kmos “Bénch have

) decrde

d*' that @ the Admlralty Court may pumsh

e ‘Printed Debaﬂéssf.sés"siaq 1620-1, ¥l 3. 7.

I LY
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-8 one that resxsts the process of thext court, and
1 may fine and imprison for a contempt to their
« court, acted in the face of i 1t, ‘though they .are

.‘_,‘ no Court of Record L parks 7. Martyn,

Iy MIRITBS

SRS F S o1 Lo AR b SR e

Maona Charta. : Judzczum ‘Parium. 'Léx‘
. Terrw. ,-
%’; ~ The Great Charter. The Trml by Jurg/.
"' " The Law qf the Lamd | The Law and
Usage qf Parlzament. A {.U__.i

‘,THE twenty-nmth chapter of Magna Chalta,
‘the firm basis of our government was framed to
protect us from every. species of vxolence or mjus-
tice, commltted elther by the power or the in-
f_luence of the Crown. : f,: ~ -

© aut dlSSGISIatul‘ de libero tenemento suo, vel 11-
| bertatxbus, vel ‘liberis ' consuetudinibus - surs, Taut
rutlagetur aut exulet aut aliquo . modo- destis
atur, nec super eum -ibimus nec super ‘eum.
‘,mlttemus ‘misi per . 1egale Judlcmm panum Su0-!

rum, ,yel pe_r legem terre.
negabxmus aut drfferemus rectum vel: Justmam.
o The: followmg is the translatmn gwen in the
Statutes at’ Large — A
o ““ No ‘Freeman shall be taken, or 1mpr150ned

or be dxssexsed of h1s F reehold or leertms or

.

“Lex et C’onsue!udo Parhamentz. ‘

Nulh vendemus, nulh,

R S T T
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free Customs, or be ouﬂawed or, ex11ed or. any

Gl L ,
‘\xlxor 'eondemn

ume. v

Thls 1mportant chal te; 1s, gn f&ct a_st_atute or
act, o_f Parlﬁi‘ament’

eile A

But lundex an }Obllg;Ll_Op oflthe most $0-

Iemn form it assul

; . Loxdf‘oke says,
auper -eurit mxttemus, sngmfy tlnt no ‘i shallf be condemned at:

other

P xiili Introducuon to Mag Char the: words are,’ nec:super eos.

: jzer vzm wl /zer-’-

ter ms ‘are sumfar,

that the woxds fec” super éim xblmus, nec

referred to By Slr'Wllham ;Blackstone‘,'

So these wo:ds, lxke all the lest,

It was, swned and sedled by
those who eonst1t}1ted the leclslatwe body at that‘

o

"ceedmgs, by whu:l a ub_)ect ma;

""5scr1bes : ‘The” trial b}’ J‘“Y 13 SPe‘??ﬁed as the

o

T Hd"xte number g 'legal 'prO- ‘
, pobs ga s

€ ar I'Cbte 1m—

“But there are an |

'H F1L5LE ‘

prxsoned and outlawed by the aw of. he land

,by Jury 1s resorted to 1t can E‘{lst only »m those .
o \ca"s'e‘ ”whlch ‘the fi’law of the land deﬁnes and d -

‘¢0\

‘f 'the law of the llat_ld’; ,_’

A ',3?\’!” T
‘ et nul 1nhel1tance ser

. 18 equally true that the Iaw 1s the hlghest >1n-
k ecty J 1aw,

ahexe woulld be' nelt"her mhe1 tance nor
_.__‘ el o [ 5 5

S0y H

.xactly in the same marmel ae’ 5 |
Jury—-—irx thxs case he 1s tued not by Judicxum Pd'

o
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rmm, but he isttried accmdmg to the lex terrae,

.rﬁé“law of’;l%“‘*slér’idi'“‘f~r~

Tnan 1ini)eachment a com
Lords Who are not hlS peers

When a man is commxtted for trxal when he is
arrested for debt upon mesne process, he i is legal]y
deprlved of his hberty Wrthout the Judgment of -a
_}ury If he pleads gullty to a capltal charge, ‘or
‘stands'obstmately mute, he may be deprived” of
law of the land “but Wlthout the’ mter-
Lord Coke in hlS com-

TR

thrs courftry, _rn many instanc:es méy be deprwed ‘

of thelr personal hbexty, 6’r of lthe property they

were ln possessmn of 1s agreeable to the lex terrae, :

_though the court’ may “have neyer requested the
assistance of a JU.dlClum panum. S TR
Ten thousand mstances mlght be speclfied,

" against. Ma

29

where the law of the! land can. have no, coopexa.

tion with the mal by jury, yet in gall these .cases
it:is! strzctly confortpable both o the. letter!and
spmt of; Magna, Charta.h :

.:No one: will dlspute th d g
Holt _that ¢ a man; ought to be conce ;
Magna: Gharta and the, 1aws. And 1f any one
against law mpnsom a:man, he is an. offender
) Charta.»—-—-—Lmd Raym. 1302.

Fost. 3 13

~{al ipstice.; due fo the
-;‘mterest every mdp

~once’ destroyed aJl pnvate

[Pk L]

seasons, and un,t se b .
“dom and 2 Just concern for the pubhc vxll suor-

gest) let it be remembered that hbexty is ‘never.

more in. danger than whcn 1tﬁ: vergeth mto 11cen-




- tigutiess. s Cesat ‘cherished a' spirit- of lientiots.
p’o‘ﬁ)‘u}‘i’ﬂty' guinst the Senate;Cromivell cherishe:
- the same Ispw'xt against Crown cand. Senate’; - both

set’ up al tyramiy ‘of their. own: ‘subversive of: tmc ~

' hberty,f'w'hxch ever must be foundéd:in law; and
proteotéd by4t.~ Fosty 9175 :
“Thelex et consuetado. parhament: 6t the ]aw

and‘custom of parlxament’ deSCYIbGS one 01eat dxaf ,

vmon “of the cominén-Jaw:

It depends upon the same prmaple of antleﬁt '

usage‘ ‘a5 the Jaws ' respecting’ _]urlés ithe laws of
mherltan’ce, and’ that ‘infinite” coIlectxOn of: Iaws,
wthh’ seture our lives, i liberty, ahd:iproperty,
but “Whigh' has received: COnﬁlmatxon and’ alteras

tion froti 'time! toY tuﬁehby the'legislature.: - Lord -
Chief’ _]ust1<:e Wiliot  hias well said; | that’* the
%111 of the legrslature in wntmg i

fstatute law is the
; “’"‘”‘yon‘law 1§ nofhmcr else: but statutes worn

the legxslatule'
'umye 01‘ w&*ztzhg is the mme thmg Ao Wlls 3484

'stances, dlﬁ"er ﬁem the: genela law erf the. land,
Lo the high:court
‘of parhament suais’ Plop iis lembus (et consuetudl— .
‘nibus’ subsistit:?:So we say. b) the law and cus-
tom of mexchants, Dbills:of, exchange were: alwa} $

‘:m,AA-..,.xf._

God, ror the ng s.enemies. . ;o g

All foar Aty befran b; coment'df .
and whéther Uit fs ow Taw by -

- See Colebrook s Hmdu Law.‘ e

st

negotiable or; asswn’xble ;..we.there, .add, the. Wold :

* custom to. the law; bec*xuse it s an exceptgon, to\»;
. rthe general 1ule which1s, . that 2 debts Qr p; chose.

in action, cannot be ass:gned But the: egccep;xon -

(is-as. antant as:the .general. }aw:, ,for in. the, qom-_‘i',

.mon law there is. nelther priority'nor. postenorlty

; We say. in hLe mannex \t;hat by.the custom, of
the realm a ca e1 s hable to.make good all losses>
except those whxch are.. occasxoned by the act of

i

Thxs IS part of: the common law; of Eng a’nd

and it 1s probable that the custo'n of . Lthe realm '

‘:has been apphed to, it,’ because it 1shp'eculxé\r to.
cauxers and 18 dL{-fetent fxom the lah, :‘wh;clj is
;apphcable to. all othez ‘bailees or, deposuanes.jj' o

_Or.it, may . be_ a: law:,:pecqhar to, t;hlszxealm,‘
See Bl Com. 453 n..11: '
| In Rxch e Kneelan;i, Hob,
pectmg the. liability. of chrners is. said, to,be by._r,_
the. custom of ¢ the.realm,. or. by the custom zy’ Eng=
Zand .and upon-a .wnt of err01 before theJudges :

’17 he Iaw res-

Rl
Pt

e It is vely 1emankable that in the system of the Hmdu Laws, .
the hablhty of 2 cqmex 18 pneclse]y'the samé "ds’ by ‘the L‘nghsh

Law, ‘except-heiis not: ahswerable for losses produced’ by the act .

of God, or. by. the King'; we. 93y the’ ng 5, enemxes.1‘ The .

wonds ¢ act/ of God’ are thexe explamed m the same, m'mner. ‘
RS B i : ’

- As thisis prob"tbly not to- be found ini “the laws of & any other
countr y, it: 1s a vexy extr, aoxdmmy c0mc1dence.
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in ‘the Excheque1 Chamber, «“ it was resoIVed
thaﬁ though it was laid as a’ custam of the realm yet ‘

ndeed it s common law. . :
“ihe lex- et consuetudo parhamentt, is’ well ex-‘
plamed by Lord Loke in the followmg extract :—

¢ And as' evely Court of ]ustwe hath [aws and

o c‘ustomes for its dn‘ectlon, some by the common
se- la‘w‘ some by the cxv1l and canon law some by
- pecuhar lawes and customes &c. So the High
« Court of Parhamen‘t suis proprus legibus &
e consuetudmxbus sub31st1t It is Tex: & consue—
s tudo Parhamentl that all welghty matters in

= any pdrlxament moved concermng the't peels of
“ ‘the Realm, or’ commons in ‘parliament assem-
e pled, ought 0 be’ detezmmed adjudged, and

LCE d1scussed by the cowse of the parhament and
¢ not by the civil law, nor yet by the common

e Taws” of this. Re"dm used in more inferiour |
L court‘s ; whxch wis o declaled to be secundum

- ,“ legem & consuetudmem Parhamentl concern-
e ing the’ peus of thié Realm by the ng and all
“ the. Lords spmtuall and tempmall ; and the

€ like parx ratxone is fot the commons” for any
“ thmg ‘moved - or done in the House of Com-

e “mons : and the rather, 'for that by another
« Jaw and custome of paxhament the Klncr can-
¢ not take notice of any thing sald or done in the

¢ House of .Commohs, but by the report of the

53,

“ House of Comrnons : and every member of the_
L parhament hath a Judxcxall place and can be

Ky no witnesse. And tlns is the reason that

“ Judges ouo*ht not to glve any oplmon of amat- '

¢ ‘ter of parllament because’ it 1s not to be’ de-

s cxded by the common laws but secundum le-,
. gem et consuetudmem Parlxamenu and so the =~
« Judges i divers parhaments have confessed

;L And some hold that every ofFence commltted

« in any Court punlshdble by that Couxt must ‘
 be pumshed (proceedmg cnmmally) m the.
* same Court, or in some hnoher, and not in any,

s mflenour Court and the Court of Parhament

¢ hath no hxgher., ' Ty o .
“Inthe debates upon the great case of Ashby 'a .
thte Mr; Har]ey (the then Speaker} explams; :

~ the law of parhament in. the followmg ]ummous
~ manner :— : :

"% The COmmon law is the common usage: of the .
.,realm I take the law of parllament to bé’ thef g
| common law of the land and the usage of parha-'_;
A-ment is to be’ ‘known by usage, as .the common .
law is. Then how shall we know whether thls}.
belongs to the common law ? If there be : any .-

other way I shou]d be" glad to be mformed,

o but I’ think ' there is ‘nio other 1 way of knowmg,
.Whether an actron will lie at common law, but by .
- reason or usage, and precedents.” 8 St Tr 113,

’ D

A




54

He was followed- with equal® ability, by Mr.
Cowper (afterwalds Loxd Chancellor. Cowper),
who said, 1 pelfectly agree w1th the honour-
‘able and learncd ;Dentleman in what he laid down.
as. an undoubted maxim, Or gxound-work for
the opxmon he dehveled that the 'Law and’
Custom of Paxhament is part of the Law of. the '
: Land and as \uch ought to be. taken nouce of
'by all persons 8 St. Tr. 114 R

And furthex—-»“ It 1safundamental max1m of the

law and custom of paxhament that the two houses

are mutuai checks to cach other, and sole ]udges of
' {/zen’ own pr zmleges :
"« Thisisan excellent consutumon, and admlra- '
bly. well contrived for the common safety. But
how can thxs constxtutxon be preserved, if the’
Lords can pumbh our, officers, and_govern our
elections. ~This will be the way to destroy all
checks, and to make the: House of ‘Commons de-
pendcnt on the Lords ; and then I cannot see
upon what foundatxon you can be saxd to sxt here
to do any servxce fm your country -Ib.118.

“ Slr~—~The nghts of. Parhament are chiefly
1ounded upon’ the nature .md constxtutxon of par-
‘ ‘haments._, Usag,e 1s mdeed a. corroboxatxon and,
an ev1dence of those rxghts ; but the foundatlon;
" of the 'm, is our bemrr a part of the leglslat‘ure,,
wheu,by we necessauly become mvested with such;

85
whts and privileges as enable us to act, and to
d;scharge our duty in thm great mpauty 8o

| that it is not so much what has been used, as

what is necessary to the- quppoxt of our constitu-
tion, that must be the rule and measure in de-
tcrmmma the rwhts of the Houap of Commona ‘

.,bed 119‘ ;

-1




CHAP. 1V.

The Power Qf Courts qf Justwe lo pumﬁh -

Contempts by thezr own Authomty

THIS subject is explamed in a full and satxsfac- :
‘tory - manner- “by-: Chief Justxce ‘Wilmot, in an
argument, which he had prepazed to dehver, it
the apphcatxon f6r - an attachment agamst Mr. Al-
mon, the bookseller ho\d been persxsted in. _.I_t
_requires no apology. to give the followmg copxous
extract from that learned ar vument

IIN THE hING’S BENCH
THE KING AGANST ALMON

e Mr ]ustlce lemot. - :
£ 'I hlS is. an: apphcatxon made to the Court

2 * Thxs opinion was not: delxveled in Court, the prosecutton
havmg been dropped, in consequence, it is- supposed, of the ' re-

signation of. the: then - Attorney : General, -Sir: Fletcher Norton ;.

but it was. thought to contain so much legal: knowledge on- an .im-
. portant:subject, as:to be worthy of being preserved. -The occa-
sion of it was a motion: in the Court of King’s Bench, by the

Attorney General xor an: Attachment -against Mr Almon,’ for

i

&
by the Attorney General for an attachment
against Mr. Almon, for pul:hshmg a pamphlet
containing many libellous passages ‘upon - this

" Court, and upon the Chief Justice for his con- ’

duct both in Court and out of it: and it charges

the Court, and partlcularly the thef _]ustxce,‘
' ~w1th having mtroduced a- method of proceed:n<r
_ to deprive the subject of the benefit-of. the Habeas

Corpus Act- and though the Chxef ]ustxce 1§

=-publxshmg a Pamphlet, xntxtuled E A Letter concerning Lnbels,

“ Warrants, Selzure of Papers, &c. Prmted for. J Almon, Rig=
cadnlly, 1765 S - Pt

.........

' mon, in Plccaddly, a rule was made £or Mx. Almon, o s ifiew

cause,” why.a Wit of Attachment shouid nOtHssye agamst him

for his. contempt.. -In . answer :to_these aﬁidavus Mr. xAlmon
ade an aﬂidavn, in which he expressed hxs « concern and sur--

“ prxze at this” charge, being no ways conscxous of havmg in any
“act of his lee’been gmlty of the least mtentxonal dxsrespect to-’

“ wards that Court, nor does he i now, nor dxd he ever apprehend

“ or understand that the passage or extxact of the pamphlet, ins,

“be so constmed » :
w6 As these proceedmgs were afterwards dropped they are

not ‘mentioned . in' the reports of 'this period’y bt ‘it. appears that

this- -opinion - was- prepared after.. the argument'on the- tuleite
66 shew cause,’f ag. it takes notice of the ;arguments.of: counsel,
: and of the objectnon made to the grantmg of :the attachment.:.:

i But as the matter never. came to a: ﬁnal decns:on, it must be'

-.consxdered only as the. opxmon of the Judge who gives xt."

c3
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.pamed and marked out in that passage, yet the
whole Court “is most. rnamfest]y, and m express
Mords mvolved mit. o o

¢« It has been argued that the mode of pro-
ceedmg by attachment is an invasion upon the
- ancient simplicity of the law ; that it took its rise
from the .Statute ot VVestmmster - ch. 2. and Gil;
bert’s Hlstory of the  Practice of the Court. of
Common Pleas, p. 20, in the first Edltlon is cited
to prove that position, ~And it is said, that Act
.only apphes to persons’ resxstmg p}ocess, and
though this mode of proceedmg is very. prOper to

remove obstructxons to the execution.of process,

or to any contumehpus treatment of i xt . o1 to any

contempt to the authonty of the Lourt 5 yet that .

Judges themselves are not the p;’oper Qb_]eCtS of

. -an attachment that Judges have proper remedxes '

to 1ec0ver a satxsfacuon for such--reflections by -

actions of £¢ Scandalum Magnatum 3" and thatin

the case of peer, ‘the House -of Lords may be

- applied to for a ‘breach of pr;vxlege‘ that such,
libellers may .be: brought to, pumshmen!; by, 1ndlct-
:nent or 1nformat10n, that there are but- few inz
stances, of this sort- upon libels-;on- Courts. or

| ' Judges : that the: Common Pleas lately refused to
do it ; that hbels of this kmd have been prose-f
'Cb.ted by acuons and mdxctments 3 and that ats.

89

Lachments ought not to be extended to libels: of

this nature; ‘because - Judces wahld be deter-
'mmmg in then own cause 3 and that it 1s more

proper fO!‘ a me tO determme o quO ammo

. ‘such hbels were pubhched

,,,,,,

mmster ch. 2; the passage out’ of lebert does

‘not prove it ; . but he only says, thc orxgmal of
'commxtments for. com:empt “ seems”

‘to be de-
rived from this Statute ;7 but read the paragraph

»through and the end contradxcts the ¢ seemmg
,ﬂmentxoned in the beolnmng of it, and shews that
it was a-part of the law of the land. to commit for -

contempt, confirmed by this Statute; and indeed,
when that Act of Parliament is read, it is 1mpos-

-~ sible to draw the commencement of such ' a px‘o-

ceedmg out of it ¢ it 1mpowers the Sheriff to im-
prison persons resxstmg process ; “but has no more
to do with , ngma Courts of Justice a power to
vindicate their own dlcmty, than any other chap-

 terin that Act of Parlxament.

¢ The power which the Courts in ‘Westmmster
Hal have of vindicating their own’ authonty, .

. coeval’ thhvthexr first’ foundatxon and institution ; -
it is a'necessary incident' “to" every COurt of Jus- :

tice,” whether of- Record or'not, to fine and i ims

~ -pnson for a’ contempt to the Couxt, acted in the
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- face of. 1t 1 Vent 1. . And the issuing of at-

tachments by the Supreme Courts ot Jus,tlce n

W'estmmster Hall for contempts out of Court,

. stands upon the same 1mmemor1al usage as.sup-
ports ‘the whole fabnck of the common - law ; Uit -
Is as. much the ¢ Lex Terra‘: and w1thm the
exceptlon of Macrna Charta as the 1ssumg any'

other Ieoal process whatsoever. - :

~# I have examined very carefully to see . 1f I
eould ﬁnd out any. vestiges or traces of its. intro-
ductron but can. ﬁnd none, It is as ancient as
‘any other part of the common law, there is no
;prrorxty or posterlorxty to be discovered about if,
and thexefore cannot. be saxd to invade the com-
mon law, but to .act-in an alhance and. fnendly
conjunctmn \ xth every other provision which the.

’ wxsdorn of. our ancestors has established for the
E general good of _society. And though I do not

mean fo compare. and contrast attachments with
trlals by Jury,. yet truth compels me:to. say, that
the mode of proceedmrr by attachment stands

'upon the very same foundatlon .and basis as trials .

by Jury do —wlmtnexnonal usage and practice = it
1s a constltutlonal remedy in particular cases, and
the ]udges, in those cases, are as'much. bound to
give an Aactivity to thls part.of the law .as to.any.-
QFh?E;P?{‘P‘?f it.  JIndeed.it is- admltted that at=

1€ e very properly: granted. for resist '
tachments are very properly. granted fo; resistance

&

a1l
of process, Or a coritumelious tteatmentof 1t or any
vrolence or abuse of the Mlmsters, ,or others, em-
ployed to execute it. But it is’ sa1d that the

course of justice in those cases is obstructed and
the obstructlon ‘must’ be mstantly removed that

, there is no- such necessxty in the ‘case .of hbels

upon’ Courts or. _]udges, whxch -may wait for’ the

, ordmary method of prosecutlon w1thout any 11

_convenience whatsoeve .-But when -the naturc
of the offence of . beelhng Judges for what they~
do in their Judlcml capacities; . enther in. Court or
out of Court comes to- be consxdexed, 1t does in

- my oopinion, become more proper‘for an attach- .

ment than any other casé; -whatsoever.: + - .

- % By our constitusion, the King is the. fountam
of every species of justice, which is admmlstered
in this kingdom. - 12 Co.-25. -The King is ““de
jure” to’ distribute justice to all his subjects ;
and, because he cannot do 1t himself ta all per-"

~sons, he delegates his. power to his Judges who'

havg the custody and guard of the King’s oath :

‘and sit in the seat of the ng e concermng his
CJustices e )

. .The arraxgnment of the JuStICC of the Judges, ‘
1s. arraxgnmg the King’s justice ; ‘it is an 1mpeach-
ment. of his wrsdom and goodness in the choice of -

Ih1s - Judges,. and excites in the- mmds of ‘the peo- ‘

ple a;genexal dlssatlsfactlon thh all Judlcxal de—’
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tcrmmatxons, and mdxsposes their mmds to obey
them ; ‘and whenever men’s allegxance to the'laws

is so fundamentally shaken, it is “the most fatal -
‘and most’ dangerous obstructxon of Justxce, and in

my opinion, calls out for a more rapid and im-
medxate redress than any other obstruction what-

soever ; not for the sake of the ]udges, as private

individuals, but because they are the channels by
which the King’s ju'stice is conveyed' to the peo-
ple.. To be’ 1mpart1al ‘and ‘to be umversally

thOuOht so, are both’ absolutely necessary for the

“giving _]ustlce that free, open, and umnterrupted

current, which it has, for many ages, found all
over this kxngdom and which so emmently dis»

: tmgulshes and exalts it abdve all nauons upon ,
'theearth.'*‘- i

. In the moral esum'ltlon of the oi’fence, ‘and
in every pubhc consequence arising from’it, what
an infinite disproportion is there between speakm g

: contumehom words of the rules of the- Court, for

which * attachments are gtanted constantly, and

coclly and dehberately printing the most virulent
‘and mahgnant scandal which fancy could suggest

upon the ]udges themselves. ‘It seems to'be ma-
rerial to fix the’ ideas of the’ words cef authonty

and’ ¢ contempt of the Cou1t 0 speak w1th pre-

¢ision ‘wpon the quesnon.
By the word e Court » 1 'mean’ the Judges

 who constitute: it,'and"Who ‘are 'intru'stéd'by'the‘

constitution with a portion of jurisdiction defined:
and marked out by:the common law, or Acts of
Parliament. * ¢ Contempt of the Court” mvolves’
two ideas : contempt of thelr power, and’ con-

tempt of their authouty fhe w01d € ﬂuthouty

is frequently used to express both the right of de~
. claring the law, which is ploperly called i juris=

diction, and of enforcing obedience to it, in which' -
sense-it'is equivalent to the word power: but by
the word authority,” I do not mean. that coer-

cive power of the Judges, but the deference -and;

- respect - which -is paid. to them and their acts,

from an opinion of their justice and i mtegnty

- # Livy usesitaccording tomy idea of the word,
in his character - of -Evander :—* Authontate
magis quam Imperio pollebat :” it is not Impe-
rium ;" it.is not the coercive. powel of the Court ;

but. it is hemage. and obedience 1endered to the:

Court, from: the opinion of ‘the quahtxes, of the
Judges whocompose it : - It is a confidence in theit
wisdom and integrity, -that the power they haveis:

/ apphed to the purpose: for: whlch it was doposxted- -

in their ‘handsj - that.‘authouty,acts as the great-
auxiliary of their. power, and for that reason the
constitution gives them this cf)mpe'ndi’ous mode’
of proceeding against all who shall endeavour’ to- |
_ignpaix and abate it; and therefore cvery‘instahcc»
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of an attachment for contumelious words, spoken
“of arule of the Court (of which there are great
mdny) is-a case in pomt to warrantan attachment
in the present case, “where a rule of Court is the
object of the defamation ; and it would be a very -
strange thing that Judges; actmg in the King's
Suprcme, Court of Justice in ‘Westminster: Hall, .
should not be under the. same protection as a Bai-
Liff’s follower, executing the process- -which those
" ]udges issue : it is not their own cause, but the
cause of the pubhc ‘which' they are vindicating,
at the instance of the public; for I do not think:
that Courts. of Justicé*are;.to take . their comix
‘plaints up of themselves : it must be left to his
Majesty, who sustains the person of the public,
to determme whether  the’ offence -merits a public
' notxce and animadversion ; ‘and in this state of the.
proccedmgs, they are only putting the complaint
into a mode-of trial, where the party’s. own oath
- will acquit him; and in that respect:itis certainly
a :more favourable trial’ than any other*for he
“cannot be convicted if ‘he is innocent, which, by
. false evidence, he may-be by:a-Jury;.and ifhe .
cannot acquit ‘himself, he is but just in the same
sitnation as he would be in, if he was: convncted
upon ; an indictment or an mformatlon for the"
' Court.must set the punishment in one case as well:
as the other : they do not try him in either'case;
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he tries hxmself in one case, and the Jury try hnn
in the other. ;

¢ An actxon of 6 Scandalum Maonatum 15
only to redress the prxvate injury ; compensation,

and not pumshment is .the object of it; and

though some _]udgcs may have souobt pecumary

i satxsfactlon, yet  others have thouoht .more ]i-
berally, and dxsregarded all privaté emolument

or gratlﬁcanon for the personal injury, and re-
sented the mdlgmty as the cause of the. pubhc 3
and the’ conduct of the Court of - Common Pleas,

in respect of the libel pubhshed by the Court’

Martial, is an authonty in pomt upon thxs pmt of ‘

thecase. = . .- TR LA ST

} St Asto proceedmg in the House of Lords for-
a Breach ‘of Privilege, the scandal upon the no-
" ble Lord does’ not. affect hnn in the character of a

‘Peer, but as the. Chief- _}ustlce of this Court; and
if 1 1t did, I cannot thmk it a more favourable mode

of prosecutxon than an attachment, where his own
oath will ‘acquit him. As to. leaving such libels
to be prosccuted by indictment -or information,
. that. Jurxes may judge ¢ quo animo,” they were' :
-written or published:; 1 am as great a friend -to .

trials or facts by a Jury, and wouxd step as far to

. support them as-any" Judge who ever did, or now

does, sit in  Westminster Hall ; but: if to deter

men:from offermcr any. md1gmt1es to-. Couxts of’

LN
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: Justxce, and to preserve their Iustte and dxgmty,

it is a part of the legal system of ]ustlee in ‘this
kmgdom that the Court should call upon the de-
linquents to answer for such mdxgmtxes, ina sum-.
mary’ manner, by attachment we are as nmch ‘

~ bound to execute this’ part of the system as any

other; for we mast take the whole system to«eq
~ther and consider all the seveml parts as sup-

.portmg one’ another and "as actmrr in combum-

‘tion tooethex, to attain’ the. only end-and’ object
of “all laws, the safety and-secunty of the peo~
ple.' RS T BT SR .

~ ¢ The trial by me is one ‘part of" thiat system
the pumshmg contempts of the Court by attach-
‘ment 15 another; .we" ‘must not Confound ‘the
‘modes of proceeding, and’ try contempts by ]u-
Ties, and mmders by attachment. “We must g,we ‘
that enemy to each, whxch the constltutlon pre-
scribes.” In many cases, we may not see the cor-
respondence and dependanze whxch one paxt of
the system has and’ bears. to another but we.

“must pay that deférence to the. w1sc10m of many '

ages as to ptesume it ; and I am sure it wants no
great intuition to see that trials by }urxes will ‘be
buried in the same grave with ‘the 'mthouty of,‘
the Courts who are ta preﬂde over them. ’
.« The constitution has provxded very 2 qpt and

’proPer remechcs for correcting and lectlfymo the
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~ fnvoluntary mistakes of Judges, and for punishing

and removing them for any voluntary perversions
of justice. . But if their authority is 1o be tram-
pled upon by pamphleteexs and news-writers,
and the people are to be told that. the’ power,
given to the Judges for their: protection, is pro-
stituted to. thelri destruction, the Court may re+
tain 1ts . power. some little. time, but I-am sure it
will mstantly lode all; its authorxty 3 and the
power of the. Court Wl“ not. long survive the au-
thorxty of i 1t *is it possxble to stab. that authority-
more fatally ‘than by charging the Court, and
more partlculaxly the Chief Jusnce with havmg ‘
mtroduced a rule to subvert the constitutional -
liberty of the people ? a greater scandal could not
be published.” Wilmot’s Opin. 243. -
Here Chief ]ustice Wilmot has fully ana ably :
explained, that ¢ a commitment “for a contempt
is as much the Lex Terre, and w1thm the excep--
txon of Magna Charta, as the issuing any other
»legal processx"hatever. '—Sece also 4 Bl Con..
283. 2 Atk. 469. 13 Ves. 237. .
A printed libel reflecting upon the proceedmrrs

- of the House in contumelious expressions may be

more aggravatedl from the permanence of its effect,
abut it 1s an insult or contempt of tne same class
and n“atu*re, and p1ec1sely the same in prmmple
as menaces Or CONLEmMPLUOUS expressions spoken ,
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of the _]udoes “either in Court or out ‘of Court;
and whatever is a contempt of the Courts of West-

mmster Hall must necessarily - be a contempt. of
the highest of all-Courts, the House of Lords;
and Lord Camden has declared in the case of Mr.
Wilkes, - ¢ There is'no drﬁ'erencc betwcen the
two Houses of Parliaiient in rcspect to pnvx-v
lege.¢ The Statutes of 12 & 13 VVxl IU c

lege of Parhament m reference not to onc
“ House in pamcular, but ‘to- botb Houses.

» 31 St Tr. 305 ‘ S TR ¥

(14

A

~ cuar. n . i

leé C'onstztuhonal Power Qf ihe House qf

C'ommons to commzt for Contempts. | k

Pl

SIR W1111am Blackstone has sald that €, Prxvx-—
“ lege- of Parhament was’ pnncnpally estabhshedg
“ in order to protect its members not only from

* being molested -by: thelr fellow subjects, . but»

¢ also more especially - from.. belng oppressed by

¢ the power of .the Crown: . If therefore all the
_“,Puvﬂeges of Parhament were once to be set
[ {3
“‘allowed but what was so defined and deter
¢ mmed it were easy for the. executxve power to
.dev1se some new case, not . Wlthm the line of

‘privilege, and under pretence theleof to harass
(11

¢ any refractory member, and violate the freedom
13

13

13

KIN

¢« of the two Houses are therefore in - great mea-
sure preserved by keepmg their. puvﬂeges inde-

¢ finite.””. -1 Bl Com. 164.. ;
- The author - of this txeatxse, as the annotator

upon the Commentarxes, has presumed to differ

E

v

~down and ascertained, and no puvﬂege to. be

¢ of parliament. The d1gn1ty and 1ndependence‘

TR
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}’rom thé learned Judge, and to state, that “. he
¢¢ cannot but think that clearness and certainty
«i sre essentially necessary to the liberty of Eng-

-« ljshmen ; mystery and ignorance are the patural
| orstit an
¢ parents of superstition and slavery. How ¢

¢ rights and, p1~ivileges be- clgumed and asserged‘:’.

"« unless they are ascertained and defined ?. The

« privileges of Parliament, like the prerogatives of.
« the Crown, are the rights and privileges of the

« people. ' They ought all-to be limited by those

< boundaries which afford the greatest-share of se-

¢ curity to the ‘subject and const—itr}xent,*-v’vhq may
i peequally injured by their extension'as their di=

e minution. - The privileges of the two Hou‘sg?
« &i’ght 'Cértairily‘to be su,c,h: as will 'be‘sf; ﬁp‘1'§ser\r-e
¢ the dignity and independence ,,o.f | thglr ;yidebatefs
« and ‘councils, ‘without- en"dah‘_gen‘ng t%le, ffggnefa¥
€ flil.)er'.ty’ /;,but}if they '-arg leftflun?ertal-rfx.’,and;..m(-
« definite, may it not b replied with equal force,

_ ¢ that under pretence thereof the refractory mems=

E o g . . . . b . ;‘ - v'id..
¢ bers may harass the executive POwer, and vio:

< Jate the frecdom of the people * Ibid. . 19.
The writer of that note feels a particular satis~

faction in finding thaf_ his opinion upon this suba

ject ‘is conformable to that of Lord «Qhance_llc?
Clarendon, who greatly lamentg that many fg?od
‘fnen have been imposed upon by the mere mention

 of the privilege of Parliament. “He says, * Tt is

5t

not to b¢ believed how many sober, well-minded
k iné'n; rth were -real lovers of ‘the peace of the
kingdom, -and ‘had a-full submission and reverence
~tothe kiiown laws, were ivmp‘o,s'e'd'updn; and had

their understandings confouhdéd, - and 'so their

wills perverted by the mere mention of privilege
of -Parliament,” -&c.-and he then
.opinion in the ,fol—loWiﬁg‘Words —_ :
¢ They are the only judges of their own privi-
leges, that is, when the breach of those privileges,
~which the law hath- declared-to. be their own, and

what : punishment  is to -be inflicted - upon -such
- breach. - But there can be'no privilege,  of which
. thelaw doth not take nétice, and
‘pleadable by and at Jaw: |

which 15 not
[ F -“,,. Ly -

265 "The truth and cIearn‘eSs"ofA ‘this ‘will ibes“tvap;
pear by instance :* If I am arrested by process out

of aﬁy/iqqurt; I'amto plead in-thé court that T .
- am’a ‘member of parliament; andthat, by ‘the

privilege 'of parliament, ‘my -person ought tobe -

free from arrests. ~Upon this plea the Judge is
bound to discharge me; and if he does not, he is

a-criminal as for any other.tiespass against the

laiv': but the punishing the person who hathmaae
this infringement is not within his power, but
‘proper to.th‘at,j‘urisdictio_n against which the éonj o
tempt.is ; thervefore that House: of “which 1 ‘am'a

member, upon complaint made of such an arvest -
~ ' E 2 4

gives his ‘own

.
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usually sends for the persons culpable, the party
. at whose suit the arrest is made, and thg ‘oﬂicers :
" which executed ‘it, and commats them to prison tull

they make acknowledgment of their offence, the

- Judge having no more power to commit the man,
that sued or arrested me, than he hath to impri-

son a man for bringing an action at law, IWh‘e'p?he
hath no good title ; neither is he Judge of the con=

-tempt.

. ¢ Again, if aman brings an infor'r'nation“ 'qr an
action.of the case for words spoken by -me, and T
pvlea,d ' that' the words were spoken by me in parli;?-
ment, when I was a member there, and that it is

. against the privilege of paxlia'menf,‘-that 1 should
be impleaded in any - other place for the words
1 spoké there; I ought:to be discharged from this

action or information because this privilege is
known and pleadable‘at law ; ‘but that Judge can

" neither punish nor examine the breach of privilege
por censure the contempt. - And this is the

‘true and proper meaning of the old received
Axiom, that they are judges only of theit own
. privileges.” 1 Clar. Hist. fo. g1o. - - :

" In-this extract Lord Clarendon has expressly

declared, that either House of Parliament may
_commit all persons to prison, till .they make ac-

~ knowldgement  of their offence, who have been

~

58

guilty of a v_idlation of the legal privileges of the

. House.

The question then is, whether contemptuous
and insulting language respécting any individual
member; for his conduct in parliament either by
words or by writing ; and whether reflecting upon:
the proceedings of the House in general by contu-

" melious language, are _a'bréac\h of the privileges

of the House ? | v |

No one will contend, that an argument, how.,:,
ever erroneous, - drawn up against any resolution.
of either House of Parliament, or against any de-
cision of a court of law,'is a contempt, if it is ex-
pressed in terms which are 1espectful, or free from
insult, It o;ﬂy becomes a contempt . or a viola-
tion of the law, when contumelious and insulting-

‘language applied to the members and judges is

mixed with, -or added to, the reasons and autho-
yities which the writer produces, -

_ ‘The progress from insult to hatred, and from
hatred to resistance, is generally rapid and acce-
lerated. - It is therefore wise to oppose and stop

‘the commencement of its career.

_ Mr. Hatsell’s first volume of Precedents of the
Proceedings of the -House of CoinmonS‘,' is con=
fined entirely to the consideration of the Privileges
of the Ho‘u.s'e,; and in page 186, he enumerates
the cases which fall under the head of ¢ assanlting

E3
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i or msultmor a mcmber, or traducing his ‘chae

X 1aete, ,"‘ and in page 196, he says ¢ I have
Vthus gwen at large the several cases, relativé to
“the privileges of the members of ‘the House' of
‘Commons, and their servants, from the. earhest

tlmes to the end of the parhament 1628.
The pr1nc1pa1 view, ‘which the House of Com—

" mons seem always to have had in the several ‘de=

clarations of their pr1v1leges, was this, of securing

Court° by the arrest of their bodies in ¢ivil causes,
“or, whiat was of more 1mportance, by commitment

| by orders from the Crown, for any supposed of-

fences.” 1 Hats, 196. - - :
Mr. HargraVe in his learned Preface to Lord
Hale s }urrsd;ctron of the House of Lords,. has

~given a very particular history of the controversies
" ‘Ppetween the two Houses, respectin their . claims
y TESP g

of privilege and jurisdiction at different periods

" and he observes, * the Commons- have -even for-
‘ bom to revive c0nsrdemn@ the right of the: Lords,

o fine the Commons of England. for breach: of
privilege, and to zmjmson them on that acoowzt bes

to themselves ( ) their rlght of attendance in par- .
 Jiament unmolested by threats or msults of private
. Ibersons, (2) their thoughts and attention undiss
“turbed by’ any concern for their goods or estate;
. (3) their- personal presence in ‘the House not to
* be withdrawn, either by the summons of inferior
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yond, the sitting of parliament ;. notw1thstandmg the
“objections heretofore SO strongly urged against
both of those practlces ; and notwrthstandmg the
laudable abstmence of the Commons themselves,

' from attemptmg to vmdrcate the bleach of thelr

own privileges, 0therw1se than by an 1mpr1son-’
ment, which, if not sooner determmed by their
own act, of course ceases when parhament is

~either drssolved or prorooued  Harg. | Pref. 217.

These authorrtres from Sir erham Blackstone,

Lord Clarendon, Mr. Hatsell and Mr. Hargrave,

prove that the best writers upon the subJect have
never entertamed a doubt, that the ‘House of

- Commons had the constxtutronal rxght to commxt :

those who were guxlty ofa v1olatron of thelr legal

‘ prrvrleges. o

1 shall now consrder what has been sa;d and de-
crded by the ]udges in the courts . of law, in the
cases of c0mm1tments by the House of Commons., '

~ And upon this point. I consxder Lord Cblef
/]usuce Holt as the highest, of all Judrmal authon-
ties, because what-he has. advanced 18 the result of

* the maturest deliberation, and because he resrsted

the House of Commons w1th the utmost zeal and
vigour when he thought them in an error; we may
therefore rvest assured, that he would. make nocons
cessions to them but when he thought them in the
Glght. e e




= S

Aot ptuy e
S A
e

e

ooy

SR

56

" He has’ declal ed i he made no question | of the

':power of the House to. commlt they nght com.-

- it any man for qﬂemng an aﬁront to @ miember, or
' for a breach of pnvﬂege, nay, they mlght comifhit

for a crime because they mlght 1mpeac Queen
v. Paty, L ord Raym. 1115.

ThlS declzn ation he has made in a'case in thch
he 1nf01ms us .“ he ‘was so unfortunate, as to go
contrzuy to the act of the House of Commons?

'and the opmlon of all the rest of the Judges in

Encﬂand whose ass1stance they had deswed and

thexe had been a meetlng for that puxpose. '
Lord Holt in that “case was of opinion, if the

House of Commons had commltted for an act,

which could not in a court of Taw be considered a
‘ breach of pr1v11ege the' ]udces might- dlscharge"
| the party by a Habeas Coxpus ; the other Judges
’thought they were ‘precluded from pronouncing
. ‘any Judgment ipon the 1egahty of a’commitment

by the House dunng the same session. -1 oo
But with' respect to the case of an’ qﬂront offered

g meméer of ‘the House, ‘Lord Holt " himself ad-
, m1ts, they have the power’ to commit any man ;

upon this point therefore all the twelve judges

- were agreed and the patriotism  of the Chief Jus«
tice ¢ could not lead h1m to he31tate f01 a mo-
“ment. : e ’

When Ch1ef Justlee Pemberton, and Sn‘ Tho;

~$¢ oneinto custody .8 St. Tr. g.
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mas ]ones were summoned before the House of
Commons, in the year after the Revolution, and
were exammed for what they I had decided in the
Court of King’s Bench several years before, . in an
action, in which the Serjeant at Arms was a part Yo

. Sir Francis Pemberton said, ““ I ‘think - ther¢ is
¢ no-Judge, that understands hrmself ‘but will
s¢ allow theé privileges of this House, they are the

¢ privileges of the nation, and we are all bound to

¢ maintain them as much as any member of the
$¢ House. . Now here it is allowed by all people

¢ living, I think no Judge ever denied, that the

¢¢ order of thxs House was. suﬂicrent to take any

AY .

~Sir Thomas - Jones said, * If the Seqeant had
#¢ produced a copy at most of .your Journal, that

~¢¢-had been: sufﬁc1ent and no Judge would
. % have been so silly -or imprudent, at. least,. to

$6. have said that had . not been a good and suffi-
¢ cient authority.”: 6th July, 1: W. & M.1b. 5.
.. But these two learned Judges differed fr om the

House of Commons, with respect to the:form of the
: plea, which the Serjeant at Arms ought to have put
~ upon the record in the action brought against him,

and for that reason: they wete 01de1ed to be com-
mitted to the custody of the SerJeant at Arms,

- and were detained there till after the prorogation.

Thls seems £Q have been a harsh proceeding

T
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‘against the Chief Justice of the ng s Bench, and
one of his colleagues, both: of whom avewed the
power ‘of the House to commit for contempts.

See 8 St. Tr. 6. and Comm. ]our. 19 ]uly,
1689

The r..arl of Shaftesbury was commltted by the
‘House of Lordsin the year 1677 ; he wasbrought
up before the Court of King’s Bench by a Habeas

Corpus, when Chief Justice Rainsford expressed

himself in the followmg terms, equally applica-
ble to a member of the House of Commons as to
apeer. . S .

- ¢ This Court hath no Junsdlctron of the cause. -
‘We ought not to extend ouf ]uusdlctlon beyond

its due limits, and the actions of our predecessors
will not warrant us in such attempts.  The con-
sequence would be very mischievous, if this court
should * deliver the members ‘of the Houses - of

5

King's Bench; when Mr. Justice Fostex used the

_followmg remarkable words—-;-‘x‘ The law of parha- |
¢ ment is part of the law of the land and there
KL Awould be an end of all law, if the House of
‘-“ ‘Commons could not commlt for a contempt

 He was remanded the other two Judges, Den-
mson and Wrrght were of the same ‘opinion 3

Athe Chlet Justice Lee was absent 1 Wlls. 299. .

Blass Croshy  Esqg.. Lord Mayor of London,

‘was commttted to the Tower for a contempt by

the Speaker of the House of Commons, 25 March,
a7y in the followmg term he was brought be-
fore the Court of Common Pleas. by a Habeas

. Corpus, but: was remanded by the unammous
. }udgment of the Court. _‘

", The, Lord Ch1ef Justlce De Grey observed

L« That this power of commitment must be inhe-
« rent in the House of Commons, from the very na-

ture of its institution ; and. therefore is part of the

;" B " Peers and Commons, who aré committed, for there-
| aw, of the land, . 'Ihey certainly always  could

i by the business of ' parliament.may be. retarded,

;’? for perhaps the commitment was for evil beha- ~commit in many, cases ; in matter. of Elections, they
’;%,1 - viour, or undecent rqﬂectzons on the mefbers;, to the can-commit Sheriffs, Mayors Officers, Witnesses,
?;{ | : dlsturbance of the aﬁ-‘ans of parhament. 1 Mod,- ~ &c. and it is.now agreed, that they can commit
" _ 1'-5;8.7’ I : e generally for all contempts. All contempts are

i - 'I’h‘evnexti case of the kind.is that ‘of Alexander either pumshable in the Court. contemned,” or in
i ‘Murray. in 1751, He was committed by the some higher. Court. Now. the Parliament has no
.House of Commons for a contempt, and was ' ~ superior Court 3 thelefore the. contempt agamst i
‘brought by a Habeas Corpus before” the Court of ‘ gither House can. only bepumshed by themselves,”, o i

i
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And S1r Wlllxam Blackstone, orieof the ]udges,/
went very fully 1nto the consideration of the prin-
ciples of the law upon the subject as appears from’

‘the followm g Judgment

4.1 concur in opinion, that we cannot dis-

charge the Loxd Mayor. The present case is of

great 1mportance, because the: llberty of the sub--

jectis materxally concerned. - The House of Com-
mons is a Supreme Court, and they are judges of
their own pr1v11eges and contempts, ‘more espe~

cially: thh respecf to thelr own members. “Here

is a member committed in execution by the Judg.

ment of his own House. - All Courts, by which -

"I mean to’ ‘include the two Houses: ‘of Parliament

" and the Courts: of ‘Westminster Hall, can have.

‘no-control in matters of contempt. The sole ad-
| Judlcatlon of - contempts, . ‘and the pumshment
thereof, in any manner, belongs excluswely, and
‘without interfering,” to - each respective Court.
~Infinite confusion and disorder would follow, if
Courts could by writ of Habeas Corpus examine
and - determine the contempts of .others. = This

4 power to cominit results from the first prmmples .

of j Jusuce ; for if they have. power- to decide, they
ought to have power to pumsh No other Cours
shall scan the judgment of a ‘superior Court, or
the punapal seat of justice. -As- I said. before, it
'would occasion the utmost. confusmn, if every
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Coutt of this Hall should have power to examine
the commitments of the other Courts of the Hall

- for contempts ;- SO that the judgment: and ‘com=
mitment of each respective Court as to contempts
. must be:final’ and without control. It is a con~

fidence that may, with perfect safety and security,

be reposed in the Judges and the Houses - of Par-
liamerit. ~ The’ legislature since the - Revolution ’
(see 9 & 10 W. I1L. c. 15, .) have created many

new contempts. The . objections * which - are
brought -of:: abuswe consequences, prove - too
much, because they are:applicable- to all Courts
of dernier- resort + et ab:abusu ad usum non: valent
consequentia, is a maxim. of law as” well ‘as of

loglc.- ‘General: convenience  must always .Oute
,welgh part1a1 1nconven1ence~' even: supposmcr

(whlch in my conscience, I am far. from supposing)
-that i in thé present case the House has abused its
power. ' T know, and -am sure that the House of
‘Commons are both able and well inclined todo

‘ Justlce. How - preposterous 1is the present mur- -

mur and complaint! “The House of Commons
have. this power -only in common with all the

- Courts of Westminster Hall : and if any persons

may be safely trusted with this power, they must

-surely-be the Commons, who are chosen by the

people : for their privileges and powers are - the pri-
wvileges and powers of the people, - There is a great

e
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- “fallacy in-my ‘brother ‘Glynn’s whole: axgume_f;e,;
when-he makes the question to be, Whether’ the

House have acted according to their-right or not?

Can any good man think of invelving the Judges
ina contest with -either House of Parlisment, or.

with one-another ? - And yet this-manner of put«
ting the.question would produce such ‘a contest.
The- House of Commons is the .only :Judge of -its

own: proceedlngs, Holt differed from: the .other

Judges ‘in’ this -point, but we must be governed
by the eleven, and -not by the single one, . It
ds a right-inherent in .2l supreme Courts ; -the
:House of - .Commons - havc ~always. exerczsqd ‘the

‘Little nice objcctxons ‘of particular words, and
forms and: ceremonies of execution, are not:to.be.

fregalded in the. acts of the House of- Commons,
[itisourduty to pr esume the:Orders of that House,
.and .their execution, are according to Jaw.. The

- :Haheas Corpus in Murray 's case was at Common.:
Law.. I:concur 1nt1rely with my: Lord Chief -

ustlce. ;

- Crosby’s. Case ‘g Wils, 188

-Inthe year 1779 Benjamin Flower, the edltor :

of a Newspaper, was committed. by the House of
;Lords for a lihel on the Blshop of Llandaff. He
~was brought before the Court of . ngs Bench
.upon a-Habeas Corpus, yvhen Lord Kenyon made
. the follqwmg observations :— S .

8 If we. entertgmed any: doubts upqn thzs mb- ,

i §

ject, it would ‘be unbecoming in us to rush to a
speedy degision “without looking through all the
cases cited by the defendant’s counsel’; but. riot
having any doubts, I think it best to dispose of
the case-at once. - The cases that have been re-
ferred to are all collected :in Lord Hale’s Treatise

on the ]unsdu:uon of the Lords’ House of Parlias

ment; and - that valuable. ‘Preface to-it published-
by ‘Mr. Hargrave ; but in the whole of that pub-
lication the defendant’s counsel hasnot found one
cdse applicable to the ‘present.

' plainest questmnswhat ever. was discussed in a

court of law. : Some things, -however, have drop=-
ped from the. learned counsel, that require an
answer :==First, it.1s said that the House of Lords
is'not -a- Court of Record. . That ‘the House of
Lords when exercising 2 leglslatlve capacity is not

a -Court: of Record, is undoubtedly  true; . but

when sitting in a judicial capacxty, as in the pre-
sent case, it is a Court of: Recoxd Then it was
o'bjected that the defendant was.condemned with-

out being heard in his-defence ;. but. the -warrant -

of commitment: furnishes an answer to that; by
that ‘it ‘appears,’ that ¢ he was: informed. .of the
complaint -made -against- him,” &c. and having
been heard as to what he had to say in answer to
the said pomplaint, &c. he was adjudged ¢ guilty
of-a high breach of the. prwxlages of the House,’

‘Thisis one of the )
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&c. so that it clearly appedrs that he was. heard
in his defence, and had the same opportunity. of
calhng witnesses, that every other defendant has

in a court of  justice... “Then insinuations:are:

thrown ‘out - against ‘the - encrbachments by .the

House' ‘of Lords on the' hbertles of the subject s

but the good sub_]ects of .this country’ feel them-

selves protected in their liberties by’ both Houses

of Parliament. - Government rests: in-a great de~

~ gree on public opinion ; ~and if ever the time shall

‘come, when factious men will overturn the Go-
LA .

vernment of the country, they . will: begm then‘\

work by calumniating the Courts of ]ustlce and

both Houses of Paxhament. R

there were some. persons who wished 'to. ‘abridge
the puvxleges of the House, of Lords : but Mr..
B Seqeant Maynard was- one of those who ar gued

¢ When Lord: Shaftesburys case came on,

in support of their pnvﬂeges s and he surely was
not capable of concurring in any attempt to. in«
fringe the liberties of the people: It has been

' said, however, that though many instances are to

be found in which the House of Lords has’in
pomt of fact excrc1sed this power, whenever that
power has been resisted, it has been resisted with
“effect ; from whence it is inferred, that the House
of Lords has not the authority ‘which it assumes 3
but in this case 1. may avall myself of the same
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‘ argument in favour of its Junsdlctlon for no case

has been found where it has been holden to be:
illegal in the House of Lords to fine and imprison
a person guilty of a breach of privilege; We
were bound to grant this Habeas Corpus ; but
having seen the return to it, we are bound to re-

mand the defendant to prison, because the sub_]ect ‘

belongs to < aliud examen.” There is nothmg

unconstitutional in the House of Lords proceed- :

ing in this mode for a breach of pr1v11ege; and
unless we wish to assist in the attempt that is made
to overset the. law of paxhament and the consti-
tutxon ‘we must remand the defendant o 8 Dum-
ford’s and East’s Reporfs 314 ,
Havmg stated the opinions of several of our
best writers upon law, and the decisions ‘of the
most learned and upright Judges, Vthat‘haVeikﬁlled
and adorned, .at different -periods, : the highest’
seats. of Judxcature in this country ; all of whom
have concurred, in, declanng that the House of
Commons have a right to commit every person’
who is guilty of a contempt ; "shall now- pro=
ceed. to consider how far this rxght has been rec0g- ,
nized by the House of Lords. ' o
-In the conference between: the Lords and the
Commons in the case of the Aylesbury men, the

Lords have admltted it in the clearest terms ; they .

say, ¢ The. Lords never dlsputed the Commorns™
F
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# power of commlttmg for breach of, priyilege, as.
« ‘well persons who are, not o{ the I,[ouse of, Com-
¢ ‘mons,‘ as, those who are.” 8 St. Tr. 173. 7;‘
| Lords _]our. 714 } /
A decision, of the Lmds upon tl’llS qucstzon 1$
of still, hxgher authouty than that; of the Judges,
because if, any. action, should eve1 be brought. be-

Ty

fore the Courts of Westmmster Hall whatever,

Judgment or Judgments may, be there plonounced 7

in it, the hlouse of, Lords must be the ultxmate
f Coult of | appeal " |

The Lords have -once grven Juagment agamst,
the unammous _opinion. of all the; Judges.  See.
2 Bl Comm. 169. n, 1. Ed .by Chr. ; and against.

the opinion, of all the ]udges except one, in, the '

Ibid 280..

case of res1gnat10n bonds.,__

The ~opinions of the. Judges are therefore not,,
concluswe ‘upon t them ; but it is said, _they havea.

‘ gxeater respect er thelr own deC1s1ons ; for from a .
regard to then‘ d1gmty and, to preserve.a,cons
sistency in. thelr _]udgments they, will;never. per-

mit a questlon whlch they have.once decided to be

,,,,,

Ch Ca. 286
‘M., Hatsell in, the ﬁrst volume of hls prece-
cedents relates from Holhngshead that Ferrers,

a. membeﬁ of the House, had been arrested for a.

debt m London, and that the House sent the Sere.

re’"/

Jeant at Arms to demand thelr mem'ber but the

officers of the city resisted the SerJeant and an
affray ensued ; then it is said, Durmg thlS
brawle, the Sheriffs of LOndon, called Rowland
H111 and H Suckley, came thlther to whom
qulred of them the clehvery of the said burgess, as
afore ; but they bearing with their officers, made
1ittle account either of his complamt or of his
message, rejecting the same contemptuously with.
much proud language, so as the Ser_]eant was
forced to return without the prlsoner ; and ﬁndmg
the Speaker and all the knights and burgesses set

" in their places, he declared to them the whole.

case, as it fell'out; who took the same in soill

part, that'they all together (of whom there were

~ not-a few, as well of the Klnsrs Puvy Counsel

as also of his Privy Chamber) would sit no longer
without their burgess, but rose up ‘wholly, and

’retlred to - the upper House ; ,where the whole'

case was declared by the mouth of the Speaker

»before Sir* T homas Audley, nght then Lord

Chancellor of England and all the Lords and
]udges thiere’ assembled who Judgmg the con-
tempt to be very gxeat referred the pumshment-
thereof to the order of the Commons House. P.

54

‘Here we have at’ express _]udgment of the
Fg '
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Lords, an’ a conformable to the opinion of the

Lord (‘hanc<‘lor and the judaes assembled that

the pumshment of a Contempt cormmtted hy per-
sons;, who were not ‘members of their House,
c belonged to the ordex of the Commons House
Though these resolutlons mloht not preclude
the House florn heauno the subject debated if it
were brought bcfore them by a writ of error from
the Courts of Westminster HaH yet they . afford

the most cogent reasons to conclude what would.
be the1r Judgment whenever the questlon 1s dulye :
~ proposed for their consideration. .
I shall now proceed to the consxderatron of the‘
;precedents of the House of Commons 1tself
 These precedents or authorltles con51st elther_
“of commitments ﬁom the remotest times to the.

present day, or of general lesolutxons of then
legal powel ‘to commit.

It is very remark’xble that of the ﬁxst eleven
: persons who were commltted to the Towex by the

House of. Commons, one on]v was a member of
that House~ and it 1is rather extraordmaty that

this should have escaped the attention of the Com-.
( riittee of the House, who have bestowed so much

dlhgence lately in the co]lectxon of precedents.

In Mr. Hatsell’s first volume of precedents it .

is stated c¢ Whexeupon in coneluswn the said

Sheriffs (of London, see ante, 67.) and. the same

White (the PlamtlfT) wele commxtted unto the

“imprisonment, paying his fees.’
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“Tower of 'London‘ *nd the said’ Clerk (which
C was the occ1s1on of the fray) to a place then

called Little Ease, where they continued from the

28th untll the 3oth of March, and then they were

delivered, not without humble suit made by the
Mayor of London and other their friends.” P. 55.
April 1, 1552. « It is ordered that - (‘l)kea
toste (not amember) shall be sent prrsoner to the -
Tower by the Serjeant of this House:’ on the’ 5th
of Apul he 1s ordered to be dls_char ged’ of the
”Ibid 72
23 April, 1554, lelram‘]ohnson, one of
the burgesses, complained upon M onyngton who

“had beaten him, wheteupon Monyngton' came to
‘this House and not knowmg ]ohnson to be a bm-»

ge\s confessed he had stricken hlm whereupon it
was ordered, that Monyngton was sent prisoner to

\the Tower. On the next day (h'tvmor given sure-

ties to keep the peace) Monvngton was chs- _

' chaxged ” Ibid. 74.

7 & 10 March 1575 _“‘ The H‘ouse 'ﬁndin"'o‘

~ that Smalley - (4 servant-of a nﬁembel) had frau-

dulent]y procured his arrest in order to be dis-
charged of the debt and execution, comrmt h1m
to the Tower for a month “and until hé should
pay ‘to William' Hewet the sum of one hundred
pounds,” which wa plobab;y the amount of the
debt for whxch he ha.d. been arrested, Ibld, 904

'3
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4 February, 1580. Mr. Norton complains of
a book, “ not only as reproachmg some parti=

’ cular good members of the House, but also very '

much slanderous and dexogatory to the general
authouty, power ‘and state of thxs House, and
prejudlcml to the vahdlty ol its proceedmgs in
makmg and establlshmg of laws.”
peanng to the House that Mr. Hall a member,

. was the procurer that the sa1d book was prmted :
~and pubhshed and Mr. Hall being brought to

the bar, he subm1tted hlmself to the House and
asked pardon, and belng w1thdrawn sundry mo-

tions and arguments were had ; but at last it was
'resolved w1thout one negative voice, that he
should be cornrmtted to prison”, and upon an-
other questnon, ¢ that he should be committed
‘to the prison of the Tower, as the prison proper

io tke House. ;
And it was further resolved that he should

vemain in the said puson for six months, and

until he should rnake retractatron of the book to
the satlsfactron of the House : that he should pay

‘a fine to the Queen of five hundred marks ; and

that he should be presently severed and cut off

| from bemg a member of this House any more -
'durmg the contmuance of this present Parlia-

ment. Ib1d 93.
5 Apnl 1593

And- it ap-

"and dxscharged

- Mr, N eale, Burgess for Gran- :
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tham complams, ¢ that he had been arrested‘
« upon an executmn, that he had pald the money,
¢ but that out of recaxd to the hbc1 txes and PI‘lVl-n '
[ leges of the House he thouoht 1t hlS duty to ac«
“ quamt them thh i’ e :

The next day Weblen the pexson at whosev
suit the executlon was had and the oHicer who
executed 1t were for thelr contempt commbted

to the Tower, there to remam durmg pleasure,

and on the gth of Aprrl, they were repnmanded
Ibld 110: ' :

22d March, 1603. Sir Thomas Shlrlev, mem-
ber for Steymm. had been commltted pnsoner to
the T leet, on an executwn. On tlns ‘the War-

_den of the Fleet was sent for to the House, where

he, persxstmg in refusmg to release the pnsoner

was committed to the Tower for the contempt.——-a
Alfter several days the Warden was_ again called
in, when he stlll pemstmg m lns obstmacy, was .

: told by the Speaker ¢« that as he drd 1nc1ease his

“ contempt so the House thought ﬁt to increase
“ his pumshment and that their. Judgment was
“ now, fhat he should be commltted to_the prison
« called L1tt1e Fase i 1n the Tower. ) Su ‘Thomas

‘was dehvet ed up by a pet1t1on sent to the House

from the Warden in his du.rance, and praying to
be released from it. The House however ‘thought
ﬁt to contmue h1m in the same dlsmal hole some,

\
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time longer, when at last, being ordered to be

‘brought to the bar, on his knees he confessed his

-error and presumptxon, and professed that he was

. ,unfelgnedly sorry that he had 50 offended that ho-
- “nourable House.

On which, the Speaker by drrectron of the
: House pronounced his pardon and discharged
him, paymg the ordinary fees. Ibid 1£4.

~ These instances I have abridged from Mr. Hat-
sell, and have used his words verbatim.

"He has displayed great industry in the collec-
tlon of these cases not only from the journals, but
in those years where the Journals are wanting,
from other documents. ,

They prove that eleven persons were commxt-
edto the Tower by the House prior to the year
1628, and that one only ‘was a member of the
House. !

In Hall’s case the Tower is called “ the pro-
per prison of the House.”

The cases of commitments to t/ze Tower col-
lected by Mr. Hatsell aré for arrestmg, assault-
ing, libelling the membels, and resisting the or-
ders of - the House' but every page contams in-
stances of comm:tments to the CUBtOdY of the Ser~
jeant, and to other prrsons besides the Tower.

- - Mr. Hatsell, p. 186, vol. I. classes together
~as one head of breach of puvxlege, “ assault-
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ing and msultmg a member, and traducmrv his
character.” o :
In Chief Justice Wilmot’s excellent explana-~

tion of the contempts of. Comtq, it is iqu shewn
.that thev are all of the same nature, and 1egu]ated

by the same principle. .

‘When the insulting language is commrtted to
wutmg, it may be more deliberate and pf—r\nanem ‘
~ but still'it is an offence of the same specres as
contemptuous . words spoken_to the judve in

Court or an assault offered to his pexson

: Evexy} relgn‘smce'thet-‘]ournals were regularly
préserved abounds with instances of commitments
for contumelious and contemptuous ex cptessions
and‘pubhcatlons. - 'See the late Report-of the
'Committee. Mr., Hatbell’s Prec, and the’ JOU.I.

-Comm. passrm. S

1 shall therefore glve only one specxmen qub-
Sequent to the Revolution. : o

11 Jan. 1696. ¢ Resolved that ]ohn Rye of

London, Merchant, havmg caused a libel re-
ﬂectlng__or; a member of -this House, to be.printed

-and published, -and to be delivered at the ‘door of

this House, is gurlty -of ‘a breach of prrvﬂeoe of

" this House. .

¢ Oldexed that the sald John Rye be taken info
the custody of the Serjeant at Arms attendmg this

,' House for the said breach ofpnvxlege.

The followmg resolutions I ﬁnd in the reign,

o
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to which we ascube the great conﬁrmatxon of our
law and liberty.
22 April, 1699. ¢ Resolved, that the pubhsh-

zng the names of the members of this House, and

reflecting upon them, and mlsrepresentmg their

proceedings in parliament, is a breach of the pri- -
vilegé of this House, and destructlve of the free-

dom of parhament.

26 Feb. 1701, Resolved that it is the
o"pinion ‘of this Committee, that to -assert the
House of Commons have no power of commit-
ment but of their own members tends tothe sube

version of the consntutmn of the House of Com-

mons.” ‘ '

26 Feb. 1701. “ Resolved that it is the & opmlon
of this Committee, that to print or publish any
books or libels reflecting upon the’ proceedmgs of
the House of ‘Commons, of any meémber thereof,

for or relating to hlS service therein, is a high
“-violation of the nghts and pr1v1leges of the House
of Commons.” : : ‘

 Irhave now fa1r1y stated all that I have found
and have thought material upon the subject, and
if there are any authorities of a contrary tendency
I confess my 1gnorance of them. ’
~ Contra negantem pl’ll’lClpla non est d1sputan-=
dum. One seems to be beating the air, or fight-
ing thh shadows. Al the w1se, great and good

s

R

who have spoken or written upon the subject,
are unanimous. . There is no -drawback, no.

: counterpoize, no set—oﬁ’, no contrqry"testimony,
" no conflicting principie or authority. - It will be

hereafter matter of astonishment how ingenuity -
and invention-could have created such a phantom

to frighten the people of England, and to mislead

and delude the 1gnorant and unlearned.

It may: be said, that the House ought to t(. m
per Judgment with mercy, and instead of commit-
ment ought to adopt the gentler mode of censure
or repnmand But. the Judgment of 1ep11mand

must be equally a v1olat10n of Magna Charta and

the hberty of the sub_]ect, if the House is not
possessed of the power of commltment - Every
c0mpulsory detention to hear any admonxtlon
however salutary, 1f not permitted by the do-

minion of the law, is a false imprisonment ; and-

to be forced agamst one’s will to hea}r‘ao reprimand
is something similar to a commitment to the Little
Ease in the Tower.

A _]udge at the Assmes or the Justlces at the

' Quarter Sessions, where the prisoner is convicted

of petty larceny, may transport for seven years,.
or may imprison for any number of years without
limit, may whip without limit, or fay inflict the
two last punishments - together ‘without hrmt.

‘When I say without limit, there is no limit, but




what is prescribed by reason, qour\d discretlon and

the Blii of Rights, which dxrects that © ﬁnes shall‘.

not be excessive, nor pumshments cr uel and un-
usual.”* But still, the best Judges aud the best
of men must differ in ‘their Jud&ment of the mo:al
admeasulement of the leéal punishment to legal
cutnes. ) ' ’

So where “there is a ‘question, Whether the
Punlshment for a breach of pr1v1lege shall be a
reprimand or a comm1tment to a prlson, though
some may “think “in moral justice, the slighter
pumshmcnt commensulate thh the’ offence, yet

they are as gullty ofa v1olat10n of legal _]uStICC of

Magna Charta, and the law of the land as those
who vote for the severer pumshment unless they
can prove, that the law of the land permlts them
to proceed to the extent’ of a repnmand and no

farther.

It is asserted that no court or no person ought
to be accuser, Judge jury, and exceutioner in
their own cause. ' Nothing is'more mischievous

* It 1s very common for some courts of Quarter Ses_sions:‘in

Laneashixe, where justice is administered with great ability and

propriety, to sentence persons conwcted of petty lar ceny to lmpu-
sonment for three years,

The common law pumshment foz petty Izu ceny, has cer tamly ‘

fixed no llrmt to. the term of i imprisonment, but as persons con-
victed of grand larceny by 18th Eliz. c. 7, cannot be imprisoned

7

)

than the misapplicaticjri of legal terms. . The law

is a_two. c"]g,ed sword, and becomes dangerous
and hurtful to those whom it was mtendeu to pro-

tect, .when it is either unskllfully or w1ckedly _

handled ;
But every court whlch pumshes for a contempt
must exercise the functions of a judge and a jury,

and if the contempt is committed within its view
. Or presence, it must inevitably also be the accuser

and the witness. -

At Stone’ s trial a by-stander clapped his hands |
when the jury pronounced, not guilty ; he was'

observed by Lord Kenyon, who. immediately
ordered him to pay a fine of 20l. and to be
committed till the fine was pald Here that great

Judge was most propexly at the same time accu-

ser, witness, Judge jury, though not executioner,
in his own cause ; but his cause was the cause of
Jusnce and the cause of his’ country

Loxd Hardwmke ordered the punter ofa News-

in the county gaol more than one year, or by the 5th Ann, c. 6.
more than two years in the house of correction, nor less than six

months, in order to preserve a consistency in the law, I would

not exceed those limits in the case of petty laxceny, especmllv as

transpontatlon for seven yeals is common to both.

.But those who' commit for more than two years upon a convic-

‘ tlon of petty-larceny, are certalnly gullty of no violation of the

law of the land. - The questlon is only, whether they do not
transgress the bounds of sound moral propriety.
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“skine, in the year 1806,
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paper to be c0mm1tted to the Fleet prxson, and
one, who was a prisoner there, to be confined a

close pnsoner for reflections upon the couirt.

- The late Charicellor, Lord Er-
commxtted a man  and

2 Atk. 46g.

his wife as the authors, and the printer, of a

: pamphlet reflecting upon the proceedmgs ‘of the
court, without the assistance of a Jury

13 Ves.
237-

ous for the preservatlon of the prmc1ples of law,
and the purity of the admlmstratxon of justice,

yhust for ever applaud

In all times it is to be’ hoped that men will’
preside in our courts, who will possess the ﬁrm-‘
ness of a Gascoigne, and-who would not hesitate:

for a moment to commit evern the hexraapparent'
to the crown, if he should contemn the ma_]esty;
‘of the laws and the majesty of his Sovelelg)n, by
“insulting his' Judges in the ‘execution of theu‘
 office®. \

o Mr Hume te‘lls us that. Henry V. when Prmce of Wales, ;
“was not ashamed to appear at the bar of the Comt of King’s -

Bench thh 2 criminal, who had been a riotous compamon of his,
in order to give him countenance and protection.  Finding .that

_ 1s presence had not overawed the Chlef Justlce, he proceeded: .
. to insult that magistrate on his tribunal 5 but Gascoxgne, mind-
ful of the character wh;ch he then bore, and the ‘majesty of the; ‘

Sovexexgn and of the laws, whxch “he sust'uned, ondered “the

These are precedents, Wl’llCh all who are aﬁi‘:i;

e ———
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‘Every magistrate, when he commits a prisoner

for trial, or commits for punishment in conse-
quence of a conviction before himself, acts both
He is'a. judge of the law, and.

as Jp.dge and jurys.
a jury. with respect to the facts.

‘Every commissioner of bankrupt ‘who com..

mits a bankrupt to prison for the benefit of his
cxedltors, is bound by a solemn oath to disch. ge

all these functions according to the best of his

skill. and knowledge.

When this power of commitment without the
assistance. of a jury is entrusted by the law of the.
land to all the courts of Westminster Hall, and
'to so.many mfenor authontles, surely the peopled
of England may safely confide it to thoﬂ, who _
have ever been considered as. then' 1mmed1ate :

guardxans and protectors. ,

In every conceivable form of government, over
every species of authority, there must” necesmnly
be a power without control..

1f the House of Lords were. not the sole Judges’ -

of their legitimate. privileges, and if the excrcise

‘ of them could be exammed by the mfenor courts,

Prmce to be carrled to prison for lus rude. behawour. The

-gpectators were agreeably disappointed, when they saw the hen"
‘of the crown submit peaceably to this sentence, make reparation

for: his error by acknowledging it, and check his impetuous: nas
ure in the midst of its extravagant career. 3 Huwms, 86,
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this incongruity would follow, that, 'afterié’ﬁy

-~ question had been judged and re-judged in West-

minstetr Imll ther\, wou‘d be again an appeal

ab eodem ad eundem, and it would return to the
same pomt in the c1rcle from whlch it ougmally\‘

set out. :

It s still mote feasonable that this powcf
sh ov.hi be lodged in the House of Commons,
because they are’ the peers of commoners ; their

judgment secems to be both within the spirit and’

letter of the judicium' parium suorum of Magna
Charta,  When a subject is deprived by them of
hzs personal hberty, it must be by a judgment of
a far greater number of commoners, men of as
good education and respectability, as can be
found either in a ‘grand jury or a special jury, i
any county of the umted kingdom.

" Every contempt of a court is an offence both

agamst that court and against the King’s peace, -
crown, and dignity ; and the punishment by the 2

court would be no bar whatever to the prosecu-

tion commenced in the name of the King: The

court has a discretion whether it will take cogni-

zance itself of the offence, or will recommend a

prosecution to be carried on by the ng s Attor-

ney General.
-The House of Commons cannot command the
‘ Attorney General butitis the piacnce to p1esent

st

an address to the King, requesting that he will
direct his Attorney to prosecute the party for a
public misdemeanour. If they themselves did

not possess the power of punishing, they must
either be petmonels to the King that he would

- order a prosecution in his name, or they must pre-
- fer an indictment, like all other private prosecu-
X tors, at the Assizes or the Quarter Sessions.
-If the offence was commltted in one of the four

northern counties, it might be two or three years
before the offender could be brought to justice,
and even by the most expeditious mode which

~can be dev1sed m every case many months must

necessarily intervene between the pumshment and
the crime*,

. # Thele are ﬁve modes of prosecuuon for a m:sdemeanour.
1. The prosecutor may prefer a bill ‘of indictment before a
grand jury, either at the Assizes or at the Sessmas, and if the

~grand jury find a true bill a capxas or Bench warrant will issue,

by which the party may be carried before ‘any magistrate of the
county, who must commit him, if he does not enter into a re-
cognizance with two sufficient sur eties to appear and plead to the
_indictment at the next Assizes and Sessions. At the second
Assizes and Sessions he pleads to the indictment, but he cannot
be compelled to take his trial. At the third Assizes or Sessions
the prosecutor may brmg on the trial, and if the defendant is
found guilty he will receive judgment there.
-The second mode i is, whena complamt is made to a maglstrateg
he may by his warlant, where the offence is a breach of the peace,

compel the party to appeax before him, and to enter into recogui-
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Duw*g thelong, interval between ‘the commis-
“sion of the contempt and the tnal the House of

.zance thh sufﬁexent “sureties” to. -appear at the next A351zes or
- Sessions, to answei to an mdxctment that ma y be ptefeued agamst
lum ‘

k'Thxs shortens the ploceedmgs by one st'xge, and bungs on‘the
“trial at the second Assizes or Sessmns : e

*The 3d mode is this, : “iz. after an mdlctment is found by &
cgrand jury,’ either at the Assizes or Sessions, the prosecutor may -
remove it into the King’s Bench or the Crown Office ; there the
defendant can be called upon 0 plead, and it is then sent down
mto the-county, whe:e the mdlctment was pre efened by writ of -
msl ‘prius, and it is tued by the Judge on the civil side, and if
“the defendant is conwcted the ver dict-of guilty is enteréd upon
the record, which is sent back to the Court of King’s Bench,
and the ‘defendant may be bxought up to receive Judvment in
the following term. * L e

The 4th mode : F01 evely mlsdemeancul, the ng 8 Attor-
ney Genenlg by virtue of his office, can file’ an mform'mon, by
wluch he supelsedes the functions of 2 grand Juxy -

The 5th mode : The Coult of ng s Bench have the same
power of granting an information to be ﬁled “upon an application
made pubh ely i the Comt.A L :

' In ‘the two last. modes, viz. by mfmmauon, the proceedlngs

and consequences HIC smulal to those of the Sd mode,’ or of an

:, mdlctment removed mto the Court of ng s Bench by a pxose~ ‘

cutor. - .
It appeals ﬁom this’ shmt statement, a. long tlme must mtel.-l
vene before 2 defend'mt can :be bxough's to pumshment fm any
mlsdeme'moul :

 The ptoceedmgs in plo.secutxons 501 mlsd’emeanoms are o d1~
!atmy, that they are ce1 tamly c’xpable of’ gleat 1mp10vem<.m:, and,

gl loudly for eouectlon by the Legxshtune.
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Commons might continue to be insulted ; and
before the trial the offender ‘and his sureties might
abscond out of the kmgdom foxfem their recog-
nizance; and leave behind ther no property to
dlscharge it with, ‘ :

The Attorney General mlght neglect or betray
the prosecction, he might even enter a noli pro-

sequi; and the King might gtant a pardon either
before or after the trial. : -
‘But if the King and his officers were zealously

dlsposed to cooperate with the’ House of Commons
in the vindication of their dignity by bringing the
offender to punishment, still the eloquence of an
mcremous advocate might induce the jury to
acqult s and even if the jury did their duty by

"fndmg averdict of gullty, or a spemal verdict,

and the Court of Kmor s Bench afterwards dis-

‘cmrged their's by an honest judgment, still the

House of Lords would have the power finally to
arrest the judgment, and to set the delmquent
completely at liberty. S ~

These are some of the inconveniences, - which
would result, if the House of Commons had not
the jur isdiction to punish all persons whatever for
insulting their dignity or 1nterrupt1ng the reoula-
nty of their ploceedmgs. :

The inconsistencies and incongruities of plead-
ing to an action would still be more glaring and

G 2
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‘monstrous. . The represent’ativeS of all the Com=

mons of the United Kingdom must be represented

by a. practlsunT Attorney of one of the Courts of

Westminster Hall.. W here is the property or the
estate from which the damages are to be levied ?

-+ The mind of every friend to his country must be
struck with horror at the contemplatlon of such
mischief and confusion; ! . ... . :

The excellence of our consntuuon can Only be

~ preserved by the independence of the House of

Commons ; the King, Lords: and Commons are
the constxtutlonal checks to the. encroachments of
each other. .. If: the vpopular«pa’rt of our govern-
ment did not possess the. transcendant and uncon-
trouled power of commitment for a v1olat10n of
its just privileges it would soon be trampled upon
by a licentious rabble and of necessity would be

driven to seek for protection under the wings of

the prerogative, or would be prostrated at the
feet of the arxstocrasy

The patriots of former times have held very
different doctrines from those of the present day.

Mr. Pym has eloquently said,—

¢ The great prlvxleges belongmg to thls High
Court of Parliament airi not airy and matters of
pomp, but have in them reahty and eﬂicacy_,
whereby this. Great Council of the Kingdom is

eaabled to perform all those noble functions whxch‘. :
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belong to them, in respect to the Legislative -
power and: Consiliary power ; and as they are the
great and highest Court of Resort and Judicature
in the Kingdom, :these: prlvxleges have been ever
dear, and he hoped shall be, to both Houses.”

¢ As there are general- pnvﬂeces belonomg to
the whole bOdy, so there are others’ more pecu-
liar belongmg to either House ; and of these the
House of’ Cornmons shall be ever tender.”

« For the Court of Parhament is not only a

~rule buta fountain of order; and if any confusmn

should be brought in here, ‘there Would be ‘dan-
ger it might from hence be ‘der 1ved to other infe-
rior Junsdlctlons of the kingdom.” . Spoken at a
Conference 29 April 1640, Lords’ J'our." 4'Vol.
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CHAP. V:

W hether an Oﬁcer has a mg It {o break open
outer doors to execule the W arrant of the
Speaker qf the House of Commons.

Thls isa questlon comparatlvely ofa tuﬂmg con-
sideration. For if an officer mlscovniucts himself
in the execution of any legal plocess he individu-
ally must make 1et11but10n or sa*mfactlon for the
mJury he commlts from hlS own puvate pulse or
by the 1mp1rsonment of his person.

It is agreed by all that no officer can break
open outer doors in the execution of process in
a c1V11 suit. ’

Justlce Foster in hlS excellent stcouxses

upon Crlmmal Law says,—~—

« The Rule that every man's house is his castle,
when applied to the case of arrests upon legal
process, hath been carried as far as the true prin-
ciples of Political Justice will warrant, perhaps
beyond what in the scale of sound reason and
good pohcy they will warrant.”

‘f ‘The Rule already mentioned must likewise
be confined to the case of arrests upon process in

K4

civil suits, for where a felony  hath been com-.
mitted, or even where a minister ‘of justice com-

eth armed with process founded o a: breach of the
peace, the party’s own house is no. sanctuary fox:
him; doors may in any of these cases be forced, .

the notlficatxon, demand and refusal befoxe men-,

tioned having been pxevmusly made.”

= ¢ In these cases ‘the jealousy with ywlnch the
Law watcheth over the public tranquillity (aland-

able Jealousy it is), the principles of Political Jus-
tice,” I mean the justice which i is due to the com-

munity ne ma/cﬁcm remaneant smpumm all con-

spue to supersede every pretence of prlvate incen-

‘yenience ; and oblige us to regard the ~dwellings

of malefactors when shut against the demands of

<pubhc justice, ‘as ‘no better: that the dens- of

thieves and murderers and to tleat them ac-
cordmgly P. g19.°

. Justice Foster says also, « that all the
Judges were agreed that peace officers having a
legal warrant to arrest for a breach of the peace,

may break open doors, after havmcr démanded ad- |

‘mittance and glven due nOtlce of their walrant
P, 130. SRR :

Welearn 11kew1se from a case in Moor’s Reports,
that it was agreed by all the Judges of the King’s
Bench and the Judges at Serjeant’s Inn, that the
SheufF who has a C’lplas acamst any one to find
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sureties of the peace may break the doors to arrest
the party. Moor, 606. " ,

- Lord Hale says, “ ifa warrant of the peace issue
from a justice of peace,~the officer or minister of
such warrant ‘may break open a door in case of
refusal to open, after demand and notice of his
busmess. 2 Pl. of the Crown, 117,

Ser_]eant Hawkins says, * he may Justlfy break-‘

ing open doors‘in the following instarices ; upon

a capias grounded on an indictment for any crime’
“whatsoever ; or upon- a’ ‘capias_from the King’s
 Bench' or ‘Chancery ' to compel a man to: ﬁnd :

sureties for the peace or good behav10u1 or even
upon a warrant from a Justu:e of peace for- such

_ purpose. >+ 2 Hawk. 86."

- Lord Coke says, ¢ in all cases where the King
is a party, the Sheriff, if the doors be not open,
may break the party’s house, either to arrest him
or to do other execution of the King’s process, if
otherw1se he canunot enter.” ' Co. g1, Semaine’s
case. ‘ -

that the Judges agreed “ that the Sheriff might not
“ break any man’s house to take execution, unless
“ in the Queen’s case or for a contempt,” &e.

‘Lord Coke has reported that doors can only be
broken when the King is a party, and he must
probably have thought that that included all con-
tempts,

But in the same case by Crake, it is 1eported'

89

But in Croke’s reports contempts are .expressly
mentioned. | \

It is quxte clear that in every case where a party
by a warrant from a justice of the peace, or by a
capias or Bench warrant can be taken to answer,
or to plead, to an indictment, the officer may
break open his doors, though he ~afterwards must
be bailed, if he can find sufficient suretles. It:
would then seem reasonable that the officer of the
House of Lords, or of the House of Commorxs
should have the same power of breakmg open
doors when the offender is to be taken in execu-
tion of their sentence and when no bail whatever
can be accepted L -

It is worthy too of cons1derat10n that the prlvl-

legeof a householder w1thm his castle is precisely -

the same as the pr1v1lege of a member of either
House of parhament, because these are prly;)eged
from arrest, as was declared by all the Judges in
Thorpe’s case, in every instance except for treason,

felony, surety of the peace, or for a condemnation

had before the parliament. - ' -

- See Rot. Parl. 31 and 32 Hen.VI No. 27. 1.
Hats. Pre. gt. . '

The inviolability of the character of a legislator
scems to stand upon a much higher principle of
reason and policy than that of the character of a
nouseholder, and it would be an extraordinary
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incongruity that every inferior mamstrate should

have the power to issue a warrant by which a

‘constable could break into the palace of the

Prince of Wales, or of any royal Duke, and

~could drag them out of it for the most trifling

petty assault, if the House of Lords or House of
Commons could not bteak the doors of the mean-

‘est of their servmts when they had been guilty

of the grossest msult 1magmable agamst exther

House, and When if they were appr ehended no ,

power Whateve1 could admit them to bail.—
But still if that should be the Law of the
Land, its domlmon can only be contlolled by

' the united power of the King, Lords and Com-

mons, We must always rememniber that  omnes
edcmo legum serve. szamus, b lzben esse posszmus,

' Cxc.

CHAP. VI..

Horal, Cioil, 'am PéliticalfLibérly é.sz“rplbz‘ﬁ"é'c?.

Whllst thele are many pexsons in the p1esent
tlme, who think we can enJoy 00 hbel ty without
a.reform in parhament ora 1efoxm in our Iaws I
have thouOht it not 1mp10per to SubJOIn ‘heré the
followmé, observatxons upon a subject which so
much engages the attentxon of all descuptxom of
men, but Wthh of all othels is the least un&ex-
.stood o ‘

Thouoh declamatlon and eloquence in all ages
have exhausted then’ stores. upon this favoume
theime, yet reason has made so little progle%s in
"scertammc the natme and boundwrxes of liberty,
that thele are very few authors mdeea euhu of

. this of of any other coumry whxch can’ *fuinish

the studious and serious reader ‘with a c1ea1 and
con51stent account of this idol ofmankmd Thou-~
sands worshlp it, and are even 1eady to offer
thelr blood as a S’lCllﬁCG to it, undel the form of a
tlee, acap, or acockade,  These foohsh symbols
‘mth vauous watchwords of scdmon equally un=
meaning, may enﬂame the pasuons of the vuloar

i
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for a time, when practised upon by all the artifices
“of designing and wicked men, and m.ay suppress
the voice of reason and sobriety, but the conse-
quences arc too terrible to last long. Anarchy
must reform itself, or where every crime is com-
mltted, and where neither hfe, person, nor pro-
perty is secure, in such a war of all against all,
each individual for his own sake will soon demand
a‘truce, and offer articles of capltulatlon.

It would not be difficult to prove that English--
- men at present possess every species of llberty in
a higher degree than ever was enjoyed ‘in any
other country, and even in a degree unknown to
their ancestors. - But I-shall here briefly - subjoin
the different notions conveyed by the word lzber{yﬁ
~ which even by the most eminent writers and ora-
tors are- generally confounded together. EERR
" The lbertas quidlibet JSaciends, or the hberty of
doing every thing which a man’s passions urge
“him to attempt, or his strength enables -him to
effect, is savage feroclty ; it is the llberty of a
tyger and not the liberty of a man.- S

¢ Moral or natural hberty (m the words of
Burlamaqui, ch. 3. s. 15.) is'the right which
nature gives to all mankind of disposing of their
persons and property ‘after the manner they judge

" most consonant to their happiness, on condition

of their acting within the limits of the law of nature,
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and that they do not any way to abuse it to the
prejudlce of any other men.” , :
‘This s fxequently confounded, w1th savage li-

“berty.

Civil l1berty is well deﬁned by Sn‘ Wllham
Blackstone to be ¢ that of a member of society,
“and is no other than natural liberty. so far re-
“ stralned by human laws (and no farther) asis
¢ necessary and expedlent for the general advan-
¢ tages of the public.” \ , .

Mr. Paley begins his excellent chapter upon
cw1l liberty with the followmg definition ; ¢ Civil
¢< liberty is the not being vestrained by any. law,
¢ but what conduces in a greater degree. to the

et publrc welfare.” . ' B, vi. ¢. 5.
_ The archbishop of York has deﬁned « c1v1l or

<¢ legal liberty to be that whieh consxsts in.a free-
¢ dom from all restramts except such as establlsh-
« ed law imposes for the good of community, to
¢ which the partlal good of each individual . is

- ¢ obliged to give place.’ ——-(A Selmon preached

~ Feb. 21, 1777, P- p. 19.) ‘ o
All these three deﬁmtlons of cwx] llberty are

clear distinct, and ratlonal ‘and it is pxobable
they were mtended to convey exactly the same
1deas but I am inclined to think that the defini-
tion given by thelearned Judge is the most perfect,
as there are many ‘yestraints by natural law, whlch

-




e e S R A e i T AT P A e e A T e e S T e

94

though the estabhshed law does not enfoxce, yet

1t does not vacate and remove.

In the definition of civil liberty it ought to be
undmstood or rather expre%sed that the restraints
troduced by the law should be equal to all or

as ’nuch so as the nature of things will admit.
‘ Pohtlcal hbexty rmy be defined to be the secui-
1ty with which, from the constxtutlon, f01m “and
natule of the established government, the subjects

enjoy “civil liberty. No ideas or definitions are
more wstmgulshable than those of civil and poh- -

tical hberty yet they are cenelally confounded

and the latter cannot yet claxm an appropuate '
name.—Sir William ‘Blackstone uses political and

civil liberty indiscriminately ;* but it would per-
haps be convenient uniformly to use thObC terms
in the respective senses here sugocsted or to havc
some fixed spec1ﬁc denominations of ideas, which

in thmr nature are so widely different. -frhe last

specxeb ofhbe1 ty has pxobably moie than the rest

engaged the attention of mankind, and partxcu- B

larly the people of England Civil liberty, which

is nothmrr more than the 1mpa1t1al aammxstratlon

of equal and expedient laws, they have 1ong en-

jojed nearly to as great an extent ascan be ex-
pected under any human establishment.
‘But some who are zealous to perpetuate thesc

* See 1 Bl Com. 123.
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inestimable blessings of civil liberty, fancy that
our polmcal liberty may be aucmented by re-
forms or what - they deem 1mprovements in the

- constitution of the _government, Men of such
~ 0p1n1ons and dispositions there will be, and per-

haps it is to be wished that there should be, in all
times. But before any serious expenment is

made, we ought to'be, convmced by little less than
mathemauc“l demonsttauon, that we shall not
sacrifice substance to “form, the end to the means,
or exchanwe p1eqent possession for future pros-
pects. 1t is true, that civil hberty may exist in

' perfectlon unde1 an absolute monar ch accoxdmg

to. the well- known vel ses

Fallztur egregié qmsgms sub principe credzt
Servitium. Nun_quam Zzbewas gratior extat

Quam sub 'rege pzo. Cravup,

But what security can the qubjects have for the
virtues of his successor ? ~ Civil liberty can only
be secure where the ng has no power to- 'do
wrong, “yet all the prerogatives to do good. Un-

~ dersuch a king, with two Houses of Parliament,

the people of England’ have a firm reliance that

they will retain and transmit the blessings of civil:
y - 8 .

and pohtlml liberty to “the latest posterity.
There is another notion of liberty, which i is

nothing more than freedom from conﬁnement,
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ment,  This is a part of civil liberty but it being
the most lmpmtant part, as a man in a goal can
have the exercise and en30yxnent of few rxghts,
it 1s preemmently caLled Zzberty

‘But where 1mpnsonment 1s necessary for the

' ends of pubhc justice, or the safety of the com-
munlty, it is perfectly consistent with civil 11ber-
ty. For Ml. Paley has well observed that - ¢ it
¢ -is not the ngour but the mexpechency of laws
¢« énd acts 01 authorlty which rnakes them’ ty-
« rannical.” B. vi. c. 5.

This is acreeable to that notion of civil hberty,

enteltamed by Taatus one who was well ac-.

‘ quamted with the punc1ples of human nature and
human governments, when he says, Gothones: reg=
mzm‘w jzaulo ]am adductzus, quam cetere Germano-
rum gentes, nondum tamen supm lzbertatem. De-
Mor Germ. c. '43. o

It is very surprlsmg that the learned Com-
mentator should cite with approbatlon (p- 6. and
125 ) and that \Iontesquleu should adopt (b. xi.-

c. 13) that absuld definition of llberty given

in ]ustmlan s Instltutes + Faculias e]us guod cuzque \

Sacere libet, nisi quid vi, aut jure prohibetur. In
every other country, and under all circumstances,
the subjects possess the llberty descnbed by this
deﬁmtlon. »

When an innocent. negro is selzed and chamed

o

or is’ dlwen tb his dally tod by a mercxless master "
hie still Tetains thxs specxes of Ilberty, ‘of that httle o
. power’ iof - acmon of whlch Tor¢ ce and barbzu ous )
lavws hdve not bereft him. But we must not have"
recoutsé to a system of laws, m whlch it is a fun-'
darthetital p‘nncxple, quod {mnczpz placuzt Zegzs“f

habet mgorem, for correct not1ons of hberty

- °§6'far -1 havé thought it prope1 to eXplam the
dlfFe'rent s1gm‘ﬁcat10ns of thé word lzberty ; aword
which itis of the utmost. importance to mankm&f_
that they should clearly . c0mprehend for though ,

a genuine spirit of liberty is the noblest prmcxple

that can an1mate the heart of man, yet hberty,

all tlmes, has been the clamour of men of proﬂl-,'(

oate lives and desperate fortunes : Falso libertatis
wocaéulum obtend ab s, guz prwatzm degeneres, z'n“
;publzcum exitiosi, nihil spei, misi per dzscordzas ha-

‘Beant ; (Tac. 11 Ann. c. 17. )-———The first'sentence

of Hooker’s Eccles1ast1ca1 Pohty contains no less
truth and cloquence : He that goeth about to
s¢ persuade a multxtude, that they are not so “well
s« governed as they ought to be, shall nevex want
¢t attentive and favourable hearers.” o

This subject might be clucidated by various

‘instances, particularly from the laws and consti-
“tution of thxs country ; and the author cannot but
cherish evena confident hope, that they who acqulre '
the most iritimate acquamtance “with those laws

i §
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~ and that constitution, will always be the most con-
vinced, that to be free, is to live in a country
‘where the laws are just, expedient, and impar-

tially administered, and' where the. subjects have

perfect security that they will ever continue 50 ;.

and, allowing far some slight and perhaps inevi~.

table imperfections, that to be free, isto be born
and tolive under the English constitution. -Hanc
retinete, queso, Quirites, quam vobis tanquam here-
ditatem, majores vestrg reliquerunt, Cics 4 Phil,

.
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