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ESSAY upon Feudal Hildings; Supe-
riorsties, and hereditary f}'wz/dzﬁzom -

I SCOTLAND, &
IT,Z'S' Suggefted in the ﬁdveﬂzﬁmem‘-‘ prefixed 1o
A the Pamphlet, intituled,. Superiorities dif-

played, &ec. which gives Occafion” to this
Effay, <« That- the valuable Performance was
<< publifbed in the Vear 17165 by a Gentlenan
““ of great Knowledge, touching Holdings and
« Jarifdictions: And that a fecond Edition
“ would not be unacceptable after the late Re-
¢ bellion, when the Parliament are to take that
< important Affair under Deliberation.” That
it was not wrote in the Year 1716, is evident
JSrom the Reference to the Ast of King George I.
who could not be fo defigned till after bis prefent
Majefty's. Acceffion to the Crown s and the Au-
2hor’s Obfervation (a) that the A was not com-

- plied with, could not be made till after a T; ract

of Years. . S |

Be that as it will, . T who own myfelf @ Scotf-
man, but at the fame Time a true Briton, fkall
Soow in the following Sheets, that the Author of

. Y o av%:ff
(a) Pages. " , . B
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~ that Performance bas fallen into many Errors
. touching our Holdings and Yurifdiétions; and

if e was a Perfon of' Knowledge in them, be bas
not. been .endued with an_Attachment to Truth
and lézz‘:égrity',' he reproaches our Law in many

- Particulars, and paints it in the moﬁ odious Co- |
Iours ; it muf} therefore be agreeable to czllLoq.Jerf» .
of their-Country; to bave thefe Afperfions wiped .

off,. and our. Law, touching thefe Matters, put

in its true Light, which I fball do in this Effay.

It muft-kkeways give Pleafyre to all true Britons,

that ufticc be done their Fellow-fubjects of North

Britain.

. 1 ball firf? deferibe the Nature of our Holdings
and Sfurifdictions, the Cafualties and Fo’f";’_ ures
incident thereto in a fummary Way, fofar as the -

. Prqlé’ﬂf ‘Qc (;Lg/z‘mz -7‘69'211.7’635;; dﬂd Z‘béfﬂ' ,t_d{ee 22_0;_‘1_;5 of
the- druer/e! gmj&-,. QQ[umwoﬂ $ ﬂﬂé?’?loﬂ's; of‘ 0Z£2“
Author, touching -the fame. - And, in the third="" |
:Place, -1 {hall fbew that they {b_gq;g not -8‘??€7?=:0¢7~ :
cafion to ‘the unnatural-Rebellions that comm ence d -
dn :the Highlands ; and confequently,  that the .

abolifbing them cannot be a reafonable or neceffary

Mean to preﬁmzt the like in Time Caﬂfl.ﬂgi. : ')472@’., ;*
in the loft Place, I fball conclude with fbotwing,

‘that they are referved to us, in fuch Manner, by
“the Articles of Unjon, that  they c\czmzo_z"[f:e. ins
ﬁ”z'nged;wzf thout Dazzgc?f: to our bhappy Co;yfz tution, .

him, and he difpoffeft.

be noticed in the prefent Cafe, are only Ward,

.Whereby Perfons hold Burgal Tenemchits of the

1

N { 5 ] |

The Nature of, Feudal Holdings and Surifiics
tions_briefly explained, with the C it

- and Forfeitures incident thereto.

AFdIHldng or Tenre of Lanids and
-k ‘Lenements, is the Manner whereby the

Vaffal or Tenant bolds the Tenements of bis Lord,
oz Superzor.  The Superior remains 1l vefted
- and feized of the Lands, as of Fee, and his Right

is deemed a Fee, in Queftions with ‘all others,

except theVafl, over whofe Feo he has an i}
herent Jurifdi&ion, and diverfe Cafualities, ‘ac-" |

refpedtive Kinds

of Holdirgs.

o

cording to the

- The Superiority includin
and. thefe Cafualitics, -is called - difec:
fum, and is‘'as much the Property of pe-

tor, as the domimium utile, ‘or ‘a’ permanent

- Right to the yearly Fruits and Profits of the ’
~Subject is the Vaffal’s, and the Vaffal's Rj ght 15+
“fubordinate to the Superior’s referved Right ; o
that any Invafion upon the- Superior’s Right'of
- Superiority, is as much an Invafion. upon his

Property, as upon the Vaffal’s, when the Rents
and Profits of the Lands are forcibly {eized from-

1 B -

“The different Kinds of Holding neceffiry to

>

Feu and Blench ;" For, as to Blrgage Holdings,

2

Crown,
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- to fuch Holdmgs of the Km
 bound to attend the ng s Hoﬁc as oft as called ,
upon ;

o the Crowti;: by

6 AN ESSAY UPON
Crown. for Performance of Watching and Ward-
ing  within Royal Burrows, and Holdings in

‘Mortification of Lands. to Colleges, - or other
Corpmatmns they afford no Cafualties, and ¥

are not exclaimed agamﬁ by our. Author. :
Holdings in Ward, o called from the ‘Ward-
fhi ip of the Heir, the principal Cafualty are like-

~ ways termed Mlhtary Fiefs and Holdings by
| »nght Sérvice; and are t/aejé by which z‘be Vaf=
Jal 15 Liable ‘to the Superior in Services, ufed and

wont at large, fervitia debita et confueta ; of
old this was underftood chxeﬂy to be Mlhtary
Service to affift the Lord in his Wars. And as_
the Vaffals were

and ‘when of Subje@ Supetiors, to re=
lieve the Supenors of Patt of the¢ Military Service
attendmg the ng s Hoft

hkeways fOi‘ fHll the Superior, notwithftand-

ing the Fee is fettled in the Sub-vaffal, remains
the Crown’s Vaffal, and the Sub—vaﬁal is bound
to ferve the King ™ his liege Lord paramount,
in Preference to his immédiate Ovér-lord : -At-

._tendance and other Servxces are hkeways incuth-

bent on’ Ward Vaffals towards their Supenots |

according to Ufe and Wont.
Holdmgs in Feir or Feu-farm are thefe, Where-n

by the Superior has a_referved Rent or yearly

‘Duty iffuing out of the Lands, and refemble

perpetual Leafes; - or what in the Civil LaW was
,_called Jus empbytezzz‘zcum C :

” Cafualtles according:

' Blench | old Retour-duty wasmade out in ancient Txmes

FEUDAL HOLDINGS &e.

. Blench Holdings are thofe, whereby the Vaf
fal is only liable inan elufory Duty of a Penny;a

Rofe; -or the like,. if ’tis yearly afkt; i petatur -

Zantum ; this is only for Form’s: fake in Recog-
nizance of. the Superior’s ]umfdlé’clon “The
Preftation, mcumbent on the Vaffal; is called the
Reddendo,; from the firft Word of ¢he Claufe in
the Charter to.that Purpofe, as the Claufe; which
difcriminates the Manner of* Holdmg, is called
the Tenendas, from the firt Word of it.-

Ward Holdmgs or-Military Fiefs were atways
reputed the moft. honourable, as they- were the -
moft ancient ; but.Feu and Blenich: ‘Holdings arée
more beneﬁaal to the Vaflals, and have {oine

‘Refemblancé to: Holdmgs in Soccage in. England,

and came 'to be in ufe with us, when Feudal
nghts degenerated from their or 1gmai State,-and
approached neaser to the Natuie of allodlal
Rights.:

But fill in all thefe Kinds of Holdings, the -
referved Right. of " Superiority implies certain

gencies: befallmg the. Fee.. Upon the' Vaffal’s -
Death the Fief opens to. the Superior, and is in
his Hands ; and to relieve it, the Heir is'lidble
02, Cafualty, termed Relzef This is a Year’s
Rent, according to the favourable Confirution;’
in. Ward and : Blench Holdings; wrz. the new’

Retour-duty .or Extent, fo-called, in Contradis"

ftinétion to the old Retour—duty or Extent. This

but

to the different -Contin= -
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pelled to reccive him, and the immediate Supe-
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but. thereafter there was a new Survey of the
"Eands in -Scotland, and the yearly Value then
| aféertamed was called the new Retour-duty..

- - This Survey was made fome Centuries ago (2 s

and ‘the Duty thence arifing retains ftill. the

Name of- the new Retour-duty and Extent,
- which it obtained at firft, and which is the Rule
bethxt Superior and Vaﬁ'a,l as to the Relief, and
in fome Fiefs is not the fortieth Part of the real
Rent at.prefent, and in none, I beheve, exceeds
the twentieth Part ; fo that it is but a.{mall
Confideration to the Superiar for receiving, the
Heir in thofe Holdings ; and in Feu~farms only
a Year’s Feu-duty extraordinary is preftable in
Name: of Relief, and ‘that only where it is ex-
prefly fripulated in the.Charter, whzch for, moft

o ?art, is the Cafe.

- If the Heir of -the .Vaflal Hes out. unentered
after the Year, whereby the Fief remains ftill in
the Superior’s Hands, he is intitled to the new
xetoured Duty durmg the Non-entry;. and if he
' €omumac1ouﬂy lies out unentered, after the Su-
‘perior- interpels him.by a Declarator of. Non-
entry before the Court of Seffion, the full Rents
‘and ‘Profits.of the Fief. belong: to- the Su‘pulm7
‘as a Penalty for-his (,ontempt o
*Tis plain‘ that the Vaffal fuff'ers tl'us Haxdu
. ﬁnp by his own Fault, for the Superior is bound
* to enter the Heir on -Payment of the Relief;
and ifhe refufes the next 8upenox may be com=

Pelled
{a) Par 1474 C. 53,

fior, as a Penalty upon his Refufal lofes the Su-—

perlomy during his Life. |
Not can the Creditors fuffer by the Heiis ly-

| mg out ‘unentered 3 for' they may lead Adjudi--
cations of the Eﬁate upon a’ {pecial Charge a=
gainft the Heir to enter therein, and the1eup0n -

obhge the Supenor to receive them as Vaffals in B
the Fief ;" fo that ‘the Lands a1e no longer m

‘Non-entxy as to their Imexe{’c

' The next ‘¢common _Cdfualty of all Hold-
mgs is, the Liferent Efcheat of the Vaffal; for
if the Vaffal is charged with Horning (whxch

is'a Wit in the King’s Name) ‘to pay a Debt;,

and does it not within the Days of the Ch“rge
he may be denounced the King’s Rebel. ' This
being ‘done at the Market- Crofs of ‘the Head-
Bulrow of the Coumy where "he réfides, and

-the Denunciation duly recorded, a1l his Move~
: ables fall as. Efcheat to ‘the Crown. The like

holds, if one is cited in.a criminal A&ion to

'abxde Trial, and” does’ not. appear at the Diet
reﬁxed he is thereont denounced and hlS Ef—

o cheat falls to the ng

“Thefe Letters or Writs are térmed- Hor mngs
from three Blafts of a Horn ufed by the Mef~
{enger at the Denuncmtxon or Prociamatlon of
the Perfon Rébel to the King, for ot obtem-
pelatmg his Majefty’s” Commind in the Writ.

This ﬁngle Efthéat’is always burdened with

the Debt in the Hlofning, whereon it proceeds'
0 B____.___'_v_.md

e oS




W
i
:

s
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and likeways all Creditors who,..for prior Debts;
affe@ the Subjects that fall under it, before the
Efcheat is declared-in a Suit before the Lords of
Seffion for that Purpofs, .are preferable to the
Donatary “of the Efcheat ; nor do the Barons
of Exchequer, as Adminiftrators for the Crown,
almof: ever make fuch Gifts to others than law-
ful Creditors, for Payment of their Debts ; fo
that there is no Hardthip in this Executorial,

. And farther, fuch Denunciations for Civil
Caufes are commonly ufed at the Market-Crofs
of Edinburgh, which have no other Effe® a-
gainft Perfons living without that County, than
to ferve as Warrants for a Caption to be raifed
thereon againit the Party, L
_ Ifthé Perfon in CivilRebellion (asone denoun-
ced orderly to the Horn is faid to be) continue
under it for Year and Day, after the Denunciation

at the Market-Crofs of the Head-Burrow, his

Liferent Efcheat falls to the refpetive Superiors
of whom he holds his Lands : By this the Su-

 perior, his Vaffal being deemed civilly dead, may,

after obtaining Declarator of the Efcheat, enter
to the Pofleflion of the Lands during the Vaffal’s
Lk, . B

Statate (), falls to the Su perior, with the Bur-

den of all the Debts and Deeds affeting.the
‘Lands, whether_ confented to by the S‘gpei'io'r |

or

';-;:‘1;

_ But ihe Liferent Bfcheat being no natural
‘Cafualty of the Fief, but only arifing from the -

- FEUDAL HOLDINGS, &c. I
or not : And Creditors may likeways perfeét’
their Securities upon the Lands within Year and
Day, after the Denunciation; terined curfius re-’
bellionis 5 wherefore, if“the  Creditois {uffer
Damage by ‘this' Cafualty, it is their Faalt,’
that did not take Care of their own' Security, ez’
Jura vigilantibus fecripta Sunto T e
Thefe Effects of a Civil Rebellion, with us;,
aré not {o grievous in the worft View, as of an-
Octlawty in England, the Party, who forfeits’
the Protection of ‘ the Law,” might, in ancient -
Times, have been killed with Impunity by ariy
Perfori 5 he 'was faid gerere capit. lupinum, and
might be deftroyed asa Wolf () ; and fill the Ef-
fects of it are fevere, efpecially for not compear-.
ing to také Trial in criminal Cafes ; the Gut-’
lawry 'has the fame Effe@, as a.Convi&ion and’
Sentence, till it'is reverfed. = R

The Cafualties, peculiarly i’r’x_ciﬂeﬁj‘t to Wald

Holdings, are two; 1/, The Wardfhip of the!
- Lands during the Heir’s Nonage; This, of old,’

carried the Wardfhip of the Perfon of the Heif,’
and excluded all others from the Giardiarifhip s’

- but that has been in Difufe more than a’ Cen~

tury : It however ftll carries the Rents and Pro-
fits of the Fief during the Heir’s Minority, and
a Year’s Rent farther for the Relief, yhich, in,

this Cafe, is extended to a full Year's Rent,

But this is with' the Burden of a Teerce, or
Liferent of the Third of the Rents of the Lands'
(@) Bra&, Trac. 21, Gap: 11, N
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‘to the Widow, and of all the Debts and Deeds -
of the Vaffl confented to by the Supetior ; and.

it is the Creditors own Fault, if the did not ob-

tain the Superior’s Confent, Wthh upon Adju--
dications, he is bound to give, by entering them
‘upon Payment of a Yeai’s Rent: It is likeways
burdened with a reafonable Confiderition to the -
¥eir for his Suftenance and. Alimony, ‘and the
Overplus of the Rents and Proﬁts of the Fief are
jaftly allowed’ to the Superior, in ofder to pro=

vide one, in" place’ of the minor Vaffal to pel-

form the Services t111 he come of A.ge and is-

capable to do'it,

- The other Cafualty, 1nc1dent to Wald Hold-
mfr 18 the Avail or Value of the Maruage of:
thc Helr for if the Heir was not married in

the Ancef’cor s Tnne he is bound to; take the
‘Superior’s Confent. to ‘his' Martiage 3 and if he’

docs not, is fubjected to two Years Rent of his

FEUDAL HOLDINGS, &. 13
thefe Cafualties, when' they are’ incurr’d ; ner

* does his Majefty, or. the Prince, oxdmarlly gift

thefe Cafualties, unlefs upon cxtraoxdmary Oc-~
caﬁons to Cr edxtors or pelhaps for the Behoof

~of younger Chlldren, when they happen to be
-unprovided. ‘In fuch Cafe; the King, who is the
- common Father of his Subje@s, exerts his Royal

Prerogative for their Good, and thereby fupphes--
the Neglect or "Omiffien of the natural Parents,

* If it fhall happen that one holds a {mall Fief -
6f a Subje&, and "none of the King or Prince,
it may feema Hardfhip that the Heir, ‘on Ac..
count of this Cafualty, thall be fubje&:ed to two

_or three Years Rent of his whole Eftate, which

pcrhaps excceds the Value of the Ward Fief -,
But then he has this Remedy, that he needs
not concern himfelf with the Ward Fief; but
{iffer the Supex jor to evi&t it for fatxsfymg this
Cafualty ; for *tis only the Heir’s entering tJ the

o Veege b T
e T e S SR R e R e S s e AT TR T eI

S

Fief that, fubjeﬁs him p fonally ;. but the Sy~
pcnor has a real A&ion for poinding or diftrdin-
- ing the Ground- for the Avail, as afcer ained by
due which is valued at 2 Yeal s Rent more. Decree of the Coui‘t of Seﬂxon Whether thc
If the Vaﬁld holds more Flefs of dlffercnt Sa= ¥eir enter or not.. -
periors, the eldeft, or he of whom" his An- ' Bythe Feudal Contmé’c the Vaf(al comes tin-
It - ceftors held the ‘ilﬁ Fief, is pleferred to’this der the Obligation of Gratuude ; and therefore
e Cafbalty y; and if he Held.any 'of the King or’ . upon Commif Tion of certain Facts therewith in- i
Prmce they are, PICICI‘I‘Gd to all Subje& Su_pe«- | confiftent, called” Feudal Delinquencies. he for- ;
i riors., feits the Fee to the Superior ; and, upon his
i The King taxes this Cafualty, and that of the - obtaining a Decree of Declarator agamf’c ‘the
[ - Ward{hxp to {mall Sums exigible in place of Vaffll thC Fee opens to him free of all the
5 * thefe | | prts

Eftate, to which the Avail of the Marfiage 18
by Coftom limited ; and if be marries contrary”
to" the SUPCUOL s Mmd ‘the double Avail Is

R S

TR
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14 - AN ESSAY UPON
Debts and Deeds of the Vaflal not confented to.
- by the Superior, “or fecured by proper Dili=

gence, two of thefe Delinquéencies are com-

mon to all Holdings, wiz. Difelamation and

Purprefture, and one peculiar to Ward-hold-
ings, - {pecially termed Recognition, which, in
- a larger Acceptation,” is chprcliezif_iVC of ail
- three,” becaufe the Fee recognofces and returns

thereon to the Superior, and opens to him. B
. Difclamation is where the Vaffal wilfully takes

JInfeftment from another than his lawful Su pe-.,
rior, or, in a formal Manner,- difclaims his Su--

perior’s Right'; this is an ungrateful A& in the’

Vaflal, throwing off his Duty, and, in Effe@,
withdrawing himfelf from the Fidelity he owes.

the Superior, .according to the original State of

Fiefs; and therefore is juftly punithable by a”
Fotfeiture of the Fief; but any juftifiable Ex-
cufe, or probable Ignorance, will fave the Vaflal

from that fevere Penalty, ~ -~ -

" The" othei common Feudal Pelinquency,.

whereby the Fee opens and.retorns to the Supe-
vior, is Purprefture or Purprifion this happens
when the Vaffal encroaches upon the Superior’s

proper Lands, and -attempts to appropriate the'
fame, by enclofing them with his own, This
is an A&t of high -Infolence and Ingratitude, ta

attempt to deprive the Superior of his Lands,
when, at the fame Time, the Vaffal -owes hig
own Property to the Superior 3 and therefore

this juftly infers a Forfeiture of the Fief to the

Supes

Baperior : But, at the fame Time, it requircsa
deliberate and wilful Encroachment to infer jt;

and any probable Ignorance will affard an Ex:

cufe to the Vaffal, and free him from the Pe-
nalty. . ' | SRR T

" The Feudal 'Deli‘hq’ueﬁc.cf})I,éculiellr""t_é Ward« |

‘holdings, is that, which in'a fpecial Senfe is

termed. Recognition : It is incurred, when the
Vaflal aliens more than the Half of his Lands

~ holden .of the Superior without his Confent s

By this he is prefumed to render himfelf unfit
to attend the Service of his Superior, and there=

fore the Fief returns to the Superior, that hé

may find a Vaffal'to ferve him : If thefe Parcels
of the Fee are confirmed by the Superior, or are
aliened with his. Confent, they are fafe, and ’tis- -
the Fault of the Purchafers that they did not ob--
tain it, or by adjudging in Implement, compel

~ the Superior to receive them; which would en-

tirely {fecure them from the Effe& of the Re-

cognition that might be incurred, by the Vaffal’s

alienating more than the Half, | o
All thefe Feudal Delinquencies. come undes
the Name of -Recognition, as already faid ; and

therefore, tho’ the Su perior thould refufe to con=

firm thofe Rights, yet thefe interefted in them

may ufe Inhibition théreon, which will, fecure

.them againft the Effe@ 6f’,Récognjtioh, by fub=

fequent Alienations holden -bafe, 7. e. of the
Vaffal the Granter, as likeways may pérfondl

R T et



16 . AN ESSAY UPON, -
Creditors (@) ; fo that thefe Feudal Delinquen-
cies. cannot be. prejudicial to ‘Purchafers or Cre-
ditors that are attentive to their own Intereft. .

" Thus I have thown the Nature of Superiori-
ties, -their Cafualties, ' and the Delinquencies
“whereby the Fief may. open-to the Superior. I
{hall now procéed- to the Jurifdictions inherent
to them and in the /7 Place, as above hint-
ed, every Superiority .implies .a. Jurifdiction in
‘every Fief over the Pofleflors. for the Rgnts; but
there is great Difference of Jurifdictions, the
lowelt is that whereby the Heritor.or Landlord
may purfue, and give Decrees by his Baillie for
the Rent, which every Vaffal-or Proprietor- is
vefted with. . .
/The next Degree of Jurifdiction, is thgt‘,whwh
includes both a Civil and. Criminal Cognizance.
The loweft Criminal Juridi¢tion is what we
call for Battery and Bloodwits, viz. Offences,
whereby a Party is beaten or Blood-drawn of
him, but no. greater Harm-done ; and- this is

jmplied in all Baronies: But if the Eretion of

‘the Barony contain a Power of Pit and;Galquvs;
it importsa -Jurifdiction in ordinary capital Cafes,
but not in the ‘excepted Crimes, ‘which go un-
der the Name of .the Four Pleas of the Crown,
wiz. Murder, Robbery, Rape, and wilful Firg
raifing: It is fo called, from -the Manner o,f
Execution -of Criminals, viz. by hanging the
~ Men upon the Gallows or Gibbct,‘ﬁ ax,_ld‘_’drpv{r}};

S , Ing ‘
| H(;a‘) Parl. 1686. G. 16. '

FEUDAL HOLDINGS, &c. 17
“ing the Women, fentenced in a capital Crime,
in a Pit, it not-being thought decent of. old to
hang them. - e
. _The Barons 'of old with us were Lords. of
Parliament (‘z), but the {mall Barons were :at .
~ firft indulged.a Difpenfation from -attending 'in’
- Perfon at Parligment, and that they might ap+ .
_ pear. by their Commiffioner (4)..” But.at laft
_ this Privilege was turned into a Difability; fo as
they could ‘not claim a Seat in Parliament, . but
“behoved to' conterit themfelves with a Repre-
dentation -by their Commiflioner (¢), f{o’ that
_ they were only intitled, to vote in. the Election
“of a Commiffioner or Knight from the Shire; or
~of being eleGted’; and thus they had no-other
Privilege than any Frecholder of the Shire, and
.this is their Condition at this Day. Buot the great
. Barons; 7. e. thefe who had Lands to the Value
-of'20 /. of old Extent, or 100 Merks of the
.new Extent, continued to be Members of Par~ -
Tiament -(4)s. and maniy of. our ancient Lords
_have no other Title to capacitate them as Peers,
_than 'their Baronies, which being once eftablith-
~ed to them, they and their Heirs are Peers equal

~ to thofe that have Patents of Peerage. . .

. Hence it is, that Lords of Parliament, Vif-
- counts, Farls, Marquiffes and Dukes; "have rio

higher: Jurifdiction than -that of Barons; for |

c - uuly

-

T ) _Pa"rl'.» ‘14'.5‘5.7(_]..5'2, (&) Parli 1427. C. to. Parl. 1503.
"C. 78. (&) Parl. 1587. G 114.  (4) Pail. 1457.C. 75.

Parl. 1503. C. 78,
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imiy the Barons orxgmally were Peers, pdres éri~
rie, compofing the. King’s fupreme Court of
Parljament, tho’ at laft their Pr1v1lege, as to the’
greateft Part of them, ‘dwindled,  as above, mto
a Right of Repxefentatxon as at ‘this Day.

~ But the Jurifdition of a Regality is. much
higher than that of a- Baxony, and the Perfon

vefted with it; whether Peer or Commone1 has

a Civil Junfdlé‘uon within the Bounds of the Rei
gality, -equal to that of a Sheriff, and a Crimi+
nal Jurifdiction {uperior’ thereto “for he can
judge by his Baillie, in the forefald jour Pleas

of the Crow;z, to thch the Shex 1ff' is not com- 4

petent.

" They are called Regalxtxes becaufe the havé
Royal Liberties; the Regalia minora,: annexed to
them ; howeve1 their Privileges are not: equil to

thofe: of a Cozmz‘y Palatinein Englaﬂd for thcn:
" Sentences in Civil Cafes are fu bje& to the Review

of the Lords of Seflion, and in Criminal, ‘rfegu-
Iarly to ‘the Court of ]uﬁlcmr’y, dnd that the
‘Party lefed by them, in Criminal Trials, ‘may have

- Opportunity of Redrefs, Thirty Days are al-

‘lowed before Execuuon of the Sentence on thxs

~ Side Forth, ard Forty on the other. The Royal”.-; ‘
| jau(dxéhon Lompetcnt to Counnes Palatme are

1

“mouch higher.
" - Hereditary Sheriffs have the fame ]mxfdié‘cxon
~with Lords of Regahtles except in the above
. Pleas of the.Crown, and,their Decrees and Sen-
tences are liable to.the fame Revxc:w And as
i . Lords

R e S T T
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Lords of Regalities muﬁ: of Neceffity appoint

" Baillies to . hold: then’ Courts, fo the principal

Sheriff, whether hereditary, or named by his
Maje{’cy, for moft . Part do- not-judge in their"
Courts, but appoint Deputes ‘and-confequent-
ly; it can make no leference as to the Eafe.or
Benefit of the Lieges, whether their Principals
are of the one Kind or other. It 'would certaine
ly tend much to the Good of this Country, that
Sallaries were appointed for Baillies of Regah-—
ties and Sheriffs, and that thofe vefted with the
JurifdiGion, were bound to. appoint fuch to ad-
minifter juﬁxce for them, as are educated to the

\ LaW and of Ablhty to exermfe the Office. This
_ Would ePfe@:uaHy remove all the Inconveniencies

complained of in all ]unfdﬁhons whether he~
reditary or not;

for there is no Dli’ference in
that Refpe& betwmt them, fince we find as few

_Mulmuungs agamﬂ the- heredltaly Sheriffs, as

againft thofe appointed by the King; and the

"Reafon is plain, that both exercife the Office by
their Deputes “this were a happy Improvemem;
~.of the Article of the Union (‘4), which referves
Inferior Courts, fubje&t to -Alterations by the
_“Palhament of Great Britain, fuch Alteration
‘bemor for the bettel Admz,mﬁrat;on of Ju(’uceq

SE C?

(o) Art1gy
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. B SN whether they were confented to by himfelf or
. SECTIONIL: . ‘not ; and even thefe that are complgated\iv;ithiti
The Errors and:grofi Mifreprefentations in  the ~Yeir and'Day, after the Denunciation as above,
 Pampblet, “touching Feudal Holdings.and Ju- cither founded -on voluntary. Rights.granted by
- rifdictions, difcovered. T P th? Debtor before, or Adj’udications1~léd;agéih£{v ,
F§ H U S Thave givena View of Feudlal Hold- the Vaflal for the fame within that. Period.
T ings and Hereditary Jurifdictions; let us The Lifercnt Efcheat (fays my Lord Stair (a)

now exdmitie how far ourAuthor has difplay’d || <. ﬁl};*mltﬁ; Aeveral Superiors cum fuo onere’s
their genuine Natute ; or, if hehas mifteprefented [ e %‘; : (;’V mé _0‘;-]".,6?« did raﬂ'eé’c the Lé’f}ﬁiS" in the
them in various Inftances. « I fhall not _trouble « thomes-op e Vallal, the fme doth affect
‘myfelf or. the Reader, _‘Wlfh Ob\i@gvgggr}s upon « g dtx?fm ; e, ';?1& S of the S'%Pe}’“‘?r: ?Q*’W}}l@h;.
his talevolent Spirit, that funs thro the whole 1 Nopan i t2e Zomima. alualty of Ward

. Performance. ‘The Tradition is, that the Au- ana ,;On‘ff‘;ltr)i’_ih or ?hefeirﬁtugg;’,& the Su-
thor held Lands Ward of ‘a Subjeét Superior, »P§1‘°?> Wli[ .”Ch Burdens only as he gave
‘with ‘'whom he was at Variance; and, to be £ ;‘Jemt W}lf ) g; W e;el_nlfo’_ hgcpnﬁ_‘feg't?ed:f}’
‘avenged of him, wrote the Picce ;" but he ought o5 m’jx e ‘_; ?h ”f‘}s 1(13)1, '_That t;lcgllpeﬂos'
not, from his’ private Refentment, to. }}av§: | - Che};’c '32 1 exﬁibitat ;., htx?n ogifnihn?R;hg{t??f ;
Po‘ﬁd Og“dhg;;lﬁaicof’;huﬁmtb‘: 'anﬁiﬁi-‘}ff' .« his Lands ; and if they are waﬁtifg tll%e}fsa(rf |

Lne fir ttake I fhall notice’ mi t - ; ¢ e and it tUcy-are wantng, they.
thor is, that he avers (¢), ¢ That a Soperior | decl.red void.” This is no other P rivilege, -

€<

¢

<c

€C

€¢

€¢C

<t entering t0 poflels his Vaffal’s Eftate, in vir-

€

o

ec

€€

tie ‘of the Liferént Efcheat, is not obliged -
to pay the Debt for which the Vaffal was out-

lawed, norany other Debt of the Vaffal’s or

than what every other Perfon, feized of Lands,
:may ufe by a moft ufeful A&ion, @ Redustion

. and Improbatio, the Intent of forcing the Pro-

~duciion of the Rights is,.in order to b‘fihg.oﬂ .

Competition touching the fame; but if the
Rights are loft or_wanting, the Defender may
- to avoid the fatal Confequence, repeat a Pfoviﬁ g’
5 .of the Tenor of them; and if he poflefled with-
E . out ajult Title, *tis but reafonable he be dif-
_pofieit; and why, the Bencfit of fuch Acion
‘ - thould

o %¢ Gub-vaffal’s, other thanthefe to which the
| “¢¢-Superior confented before the Time of the
“¢¢ Qutlawry.” | S
This is furprifing Ignorange or Malice : The
‘Supérior, in fuch Cafe, is bound to own all the
- Burdens impofed by the Vaffal upon the Fief, |
o | ‘ "~ whether | T T o |
. "(#) Lib. 4. Tit, 10. p.'57v6; (5 p, 5.

‘(a) P. 5.
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fhiculd niot be allowed to the Superior as rpuch_. |
48 to ‘others, 1s'hatd to concetve.
2 Or -‘?Aﬁ;fiol“prbgecids »tolnotlclev_gcg )5 That
¥ if the Vaflal is- guilty of fz‘zrpz‘g/zm/g,‘ by en-
¢t croaching upon his Superior’s proper Lands,
s or ‘of: Difclamation, by difowning his Supe-
& rior. he forfeits his whole Fee to the Supe-
se:yor.?  But it has been already 9bfer?’€d2
that thefé Feudal Delinquencies are not incurred,

E Y

. +

. anlf the above Deeds are malicioufly commit-

ted, which, to be fure, ought not.to pafs with,
@mpumty *Tis- but juft that the So petior be
fecured in his Property and Right of Supes ;thy{i
. as thuch as the Vaffal in his Right of Fee; and

: - - R . . . . 11-
whén the Vaffal invades them wilfully or ma
ioufly; e ought t6 fuffer the Lofs of his Fee,
%i&,i‘éhiil’bééééed’ from the Su‘Perlo.r 3 Buat‘ tlflel }e
“can ha'rc}ly' an Inftance be given, where fuch

Forfeiture - was claimed, and made effeCtual ;

3 P
however, ’tis juft the Law_,'fox (¢9u1;r3g ;t_he hu*
perior in his Right, thould - ftand as 1t 15, tho

our Author is for breaking thro’ all the Fences

the Taw has provided for that Purpofe.”

" He obferves, in the next Place (8), «“ That Vaf-

< s are bound to appear at the Superiors:
¢ three Head-Courts ; And that thf?}’ arg.exors
¢ bitantly fined in cafe of Abfence”.. But, for

moft Part, there is only one Head-Court, and
the Vaffil may appear by his Proxy s and 1o
e s oy ety che (Bine o [ €XCCCa- 1 cl}
he is in Default, the Fine cannot excecd- b

:ﬁhe‘ 18 10 D@a Rt Pounds

(9 P.6. ) D. P

like Occafion. "

s S Ay e e e USROS
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Pounds Scots.”  And few or no Inftaices. have

occurred, in the Memory of Man; where fucki

‘Fines have been exa@ed.” . -

_Our Author, in the niext Place (2);, gives us.a
Detail ‘of the Hardthips in' Ward-Foldisigs :
But if the original Vaffal had the Lands¥o holdén
by a gratuitous ‘Grant fron1 the Su pe):jog},hé;ﬁi@i‘ 3
thofe that fucceed to him;. have no.Reafdn to
complain of the Burdens affeffing the Gift:; and

if'he was a Purchafer, the Purchafe-maricy or

Price was adjufted, accordingto the Contingen-
cies and Cafuilties inherent to! that - Kind. of-

‘Holding’; {o that the Superior would: be fors
feited of his Intereft, by dltering the T'énure! fo
~his Prejudice, and the Vaflal enzriched fwith Bis

Spoils, to ‘ufe our Auizhor.’ s Words upon -the

- He obferves (4), ¢ That the Sé'péfior -35’533?6&
¢ ferred.to the G vardianfhip-of the Heir: of the
“ Vaffal in fach Holdings, daring his Nonagé,

““ and is his only Guardian. by Law.”.” Bif he

admits, that Cuftom -has made: fome Change 3
zhis Point ; and indeed there is fuch. Change-in
-that Matter; that for upwards of a Century-pafl,
- no Supetior has had the Affurance to. make fuch
- Claim 5 and if Hedid, ‘he would be ridicated.
- The Tutory of. Pupils belongs to thefe named
- by their Father ; and in Default of fuch; Nomj-
~mation, to the next Agnat or Kinfinan upon the
Father’s Side ; and if_he ‘declines or delays, 2

AU o ‘ L G«‘-ﬁ:
(a) P. 6. ; (5) Ibiqu DL e

/
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" Gift of Tutory is: gmnted by his Majeﬁy, as the
common Parent,. to fuch Perfons as are thought
" moft p roper b the Pupils near Kinfmen, who
_ mu{’c be cited" to the pafling fuch Gift. .

~ /r-But our-Author ‘exclaims feverely againft the
: ,Cafualty, 'of the ‘Avail or Value of the Vaffal’s
. Marriage; and. puts the Cafe (z), Where the
¢ Vaffal cannot avoid the Mifchief of his lofing
hd thereb “one Hundred ‘or one -Hundred and

¢ “Ward- Fee, wiz. if he is worth 10,000 /. per
._‘xc annuimn,’ and- ‘holds a Ward-Fee of 5.0.”

al may forbear entering to, the ‘Ward-Fee, and
- fuffer the Superxor to make his Cafualty of Mar=

Ground; for no perfonal A&ion lyes againft the

have adjudged in exprefs Terms ().

. fucceedmg one after another ina Ward- Fee,un;-
married, : whereby {o:many different Avails of a
’A, Marrlage may ‘be-due, and exhauft the Fief; but

- and Inconveniencies, and only concerns; what in
: comm_on Courfe, and for moft Part happens (4).

~ for

(a)P 7. (0 7am4my 5. 1681, *Laird- of Dun. ©) i 7.
(d ' Ad ea aptari debet jus que et freguenter et faczlf ewmzmt,
L .5+ 1. de legibus, .

.....

et 'S"fm’?‘i o s

ity Txmes more than the full Worth of the-

" But it has been already {hown, that the. Vaf; ”'

i

riage effectual; by:a real Agion of Poinfling the

'-*Hen' unlefs he “enterand, poﬁ”efs the Lands~_
'holden Ward; and this the Coust of Seﬁion |

Neéxt he ftates a fictitious Cafe (¢) of ten Hems

- the Tiaw is not iade to obviate all poffible Cafes ~

""’he dwe‘:fc‘« Temperaments and Methods-

FROSICRIES IS

returns, and opens to him, as above

'even on Pam of loﬁng their Fl@f
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for alleviating: or obviating, this Cafualty above
mentioned, may be followed; and indeed the
Vaffal’s: making a Conveyance of the Ward-Fee -
- to his prefumptive Heir, as to Lands holden of .
- the Crown, will prevent the Cafualties of both
, Ward and. Mamage for the Barons of Exche-
quer will expede Infeftments thexeon Wzthout
~ further Inquiry..

The Author proceeds (2) to Recogmz‘zmz .‘
fpecially fo called, which is a Feudal Delin--
. quency ‘peculiat to ‘Ward-holdings, whereby,
upon Alienation of more than the Half of the.

Fief, without the-Superior’s Confent, the whole
By this.
Means, ’tis pretended the bupeuor may rob the
Vaflal and defrand his Creditors; but there isno’
Place for fuch Severity of Language; the Law

has fecured the Vaffal and his Creditors fuffici--
eéntly ‘againft the Supel ior, were he ever {o ri-
gid, if they.follow its Prefcrxptxon in Manner a~
"bove mentioned ; and if they do not, they have
‘themfelves only to blame, they have depended U
- pon his perfonal Credit, and not upon his Eftate,

and {o cannot eomplam though zbar thall, by
the Vaffal’s Deeds, be forfeited to the Superlor
He further avers (4), That many Superiors,

e pecially in the North nghlands and Iflands,
| have their Vaflals bound in Charters to folloW

them in the Wars, and to many {lavith Services,

The Fa&:

(4)_ P. 8. @ thm_l’-_ |

may

— _
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may be denied, as our Author’s Veracity is not -
much to be rehed upon ; ‘but if Charters with-
fuch Claufes are or fhall be granted, the Ward
Vaffal is only liable #0 Services ufed and wont ;

and fuch Service, with refpec to the King; has
beenin Difufe for fome Centuries, and never.
could have been ufed by the Subje&s but in Be-
half of his'Majefty, and Defence of the Govern-'

ment, as noticed ppon the firk Head of this E{~-

fay. ‘And becaufe in Parts of the Hi ghlands, in,

Place of “the ordindry Reddendo of Ward chax-,

ters, wiz. Services ufed and wont, explicite and
fpecxal Preftations were infert, . vrz. Hofting,
Ham‘z/zg, Wczz‘cbz;zg and Wmﬂdzng, and ufed to
very bad Purpofe, ‘and were one of the greateft
Means of rasfing and carrying on the unbappy.
‘Rebellion (as the Statute expreffes it) they were,

Ju{’clv abolithed, and an annual Sum allowed the:
Superior in Recompence of the fame, to be tax~

. ed byt the Lords of Seffion, astheréin dn ected (a).

‘It is affirmed by our Author (6), < That thefe .

¢ Claufes, annulled by the Statute; are ftill con~

‘- ginuned and renewed in ‘the Va{fals Charters*

¢« and- the Services ‘demanded and pelformed

- But this is a very 1mprobablc Story, and cannot
be taken on his Word; efpecially, fince it is faid
he wrote this Piéce in’ the 1716, the very Year
that -the A& was made, unlefs e could have

had the - Spmt of Prophecy And however~ ,
| {uch Sexvxccs are, not ex:gible in LaW for, as
S : ~ ©o <o elthcr .

l""'(sa)‘"x_iGco. I o240 . .~<&> P 9. . .

2 N —
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either Superior or Vaffal may qpply to the Lords:‘
of Seffion, to have the Value of them afcertained,
fo, though neither thould : -make Apphcatxon to’

that Pur pofe the Services.cannot be exacted.

The Obligations or Provxﬁons to that Purpofe;_
Whether in the Charter, or,by any other Agree-
ment made or to be mdde are declared vmd.,
and null, and to have no. Effe& in Law, and fo
remain in a]l Time coming ; {o that, 1f Ro Ap-, -
plication is made for adjufting the Value the
Superior lofes both the Servzces and their. Value
till it is alcertained. -
- Our Author obferves ( a), ¢ That thefe Te-
“ nures are the Remains. of the- old Gozhick
“ Conftitution, whereby the Vaffals, who held
by nght fervxce were inftead of a Standing
“¢ Army; and now that we have regular Troops,
“ and that the Vaffals, being burdened for the
“ ‘moft - Palt W;th the Supphes for Payment,
of them, ought to be freed from the Slavery
<« of thefe Holdmgs ‘which now are not only.
¢ ufelefs, but.hurtful.” But do not the Supe-
riors hkeways pay a Perm tion of the Land-tax}
And admitting that the Vaffals in Ward-holdings
pay their Proportion: of it, that may be Reafon
for relieving them from furnithing Men for,

<<

- Defence. of thc Country, but can be none for
_exeeming them from . the Cafualtles mcmcnt tQ
‘thefe Holdings ; and, howevel Vaffals in. Lands:

of all kinds of Tenure, as much as in thofe hol-
. den
(") P, 9
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~detr Ward, are ‘equally liable to a Proportion of
the Cefs or Land-tax, tho’ they were not fub-
jeted to any Neceffity of attending the King’s
Army for Defence of the Country, = . -

- It is to the Gozbick Conflitution that we owe
our Parliaments, which are the Guardians of our

Rights and Liberties ; and 1 fuppofe our ‘Authot
s not for abolithing them, becaufe they have

- fuch Original 1 ‘And, confequently, neither canr
our Feudal Holdings be impeached on that Ac- .

count,

- Our Author having ai‘raijgncd .tvhe" Tenures as-
ufelefs and hurtful, proceeds to Hereditary Ju«

rifdiGions, as another Grievarice he pretends we

labour under; ¢ Some. Great Men (fays he)
< have a Power of Jufticiary over vaft Tra&ts
¢ of Ground, equal, in Criminals, to the Power:

% of the Lords of Jufticiary, and exclufive of

¢ them ; apd that the Lords of Régality have

¢ a Power of punifhing capitally (2).”

“For Anfwer; Asthe Gourtof ‘]uﬁiciary_}. may’

regnlarly review the Sentences of the Baillies of
Regality, fo there is no Exception from - this
Rule but one, w7z, that of his Grace the Duke

of Argyle, who has a peculiar and exempt Ju-

rifdicion; in that Refpeét he has Prerogatives
that may be deemed perhaps equal to thofe of a

Cbu;liy Palatine ;. and why thould they be en="
vied him? The Juri{diGtion belonging to that
Family was anciently univerfal over the whole-

Kingdom of Scotland, of which the Earls of
P | gyl
(@ P. g

FEUDAL HOLDINGS, & 2§

Argyle were hereditary Juftices General, ‘In the) :

Reign of King Charles T1. this was refigried to
the Crown, with the Exception and Refervati<
on of that ancient JurifdiGion  within the Shiré
of Argyle: Thus that Refervation was purcha- -
{ed or allowed for-a very valuable IConﬁ'derat‘idn;f ,
110 lefs than the Surrender of the like Jurifdici- -
on over all the reft of the Kingdom ; and tho*
that Refervation *has' now taken Placé abou
fourfcore Years, has it been-ever heard,” thit

any Abufes have been made of that Poweér of =

Jurifdi€tion fo referved, cithef to the Prejudice
of the Publick, ot the Oppreffion of ‘Individy-
als? “If any fuch-had occurred, it would haye
been no Secret; the reft of ‘the Kingdom muft
have heard of it ; and the Rivalfhips that dreals
ways, more or lefs, fubfifting betwixt 'gi"e‘a';t Fa-
milies and Parties, in a free Government, would
have’ effe&’(ja‘lly prevented -any {uch "Abufes: or
Oﬁppreﬁions’ being buried in Silence; if fuch had’

truly occurred. Befides, this ancient arid noble
Family has always been the Bulwark of thé
Proteftant Intereft in the Highlands, and" havé
greatly fuffered more than once on account of

their Revalution Principles; and owé their Re-

{toration to that happy Event.” =~ ' -

The Bithop of ‘Durbam has a County Palating
Parcel of his Bithoprick, ‘and it were pi‘etfy",fr'i.f |
diculous to” make a Propofal, to have it, orf -
the other Counties  Palatine in England, aboli=

hed, s huitful to the Liberties of the Subjects

t.hC;'Cq -

. : |
S . N '
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, ;‘he»re "And yct our hereditary Juufdlé’tlons as
they were originally Rights of Property, fo they
- are exprefly referved to us, as fuch, by the folemn
| Treaty of Union, as fhall after wards more ful« |
' } appear.

“"The hercd1ta1y oheuﬁ"(hlps which our Au—-
- 1}101 likeways finds Fault with, have been alrea-

dy confidered, and may be, regar ded in-the fame

- Fight as Regahtxes

" Hé next fuggefls (a), Tlmt by the Mul-

o txtude of _]uufdxé’cxons the Subjeé’cs are heavi-
e Iy aggrxeved

that if a Royal Burrow lie
<« within a Reoahty, that Regahty within a

A Commlﬁﬁuiot and that Commiflariot within

« a Shue the Inhabltants of the Burrow are
¢ llablc to all thefe Courts fm the fame Caule,

Lad

“ and fo may be harrafled by contending ]uui—

« dicions.” "
. If thefe Juufdl@uons were fubordmate to one
another, fo as the Plaintiff might be obliged to

make h1s Way through all of them, there Would |

be good Ground, upon hxs Part, f01 the Com-

pliint ; but ﬁnce they are ¢o- ordmaz‘e none of

them' havmg Power of reviewing the Decrees of
the other, itis a Benefit to the Subjeéts, that they
have. mfy Accefs to any of thefe Courts, for
'xdmmlﬁrmg Jaﬁlce and, if they give errong=

ous ]udgments Application mfzy be made di-
re@dy to the Court of Seflfion in Civil Cafes, and

pf ]uﬁxualy n (,umvnal for Redrefs ; and iome
of

ge) P. 10-

N

is felf-~evident ;'
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of thefe Courts have a peculiar and exclufive
Jurifdiction, which gave Occafion to their Efta~-
 blithment, as the Commiffary Court for Confir-'
mation of Teftaments, in the fame Manner as

the Bxfhops Courts in Englcmd for proving’ of

Wills, and. granting Letters of Adm:lmﬁratlon?
* of the Effeéts of Perfons deceafed. :

Nor is it any Hardfhip upon DefendersA that:

they may be fued before any of thefe mfeuof*

Courts, fince they cannot' be conveened before’ -,

more than one of them for the fame Caufe as

and if one fhould be’ harraﬁ"edﬁ
before dxﬁerent Courts for ‘the fame Caufe, he

would be intitled to his full Cofts, and the” Ac—-i
tion difmifled by the Court befme whorn “he is .

ﬁ{’ted after bemg conveened before the other;
or, lf ]uﬁlce were not done in ‘that Refpeq, h(‘,“
has ealy y Accefs to the Court of Seffion for Reu‘
drefs, by Advocatlon or Sufpenﬁon :

SECTION 1.
That the Feudal Holdings, S: uperzorzz‘zes and

| rifdiétions, have no demcy to the ra: ﬁ;z;r
and fomem‘mé Rebellions. '

UT fays our Author ( a) The Prote{’(ant:
1) Rehgxon and- the Civil Libertics of Greas-

Britain, are in Imminent Danger by thefe Sy~

periorities and hereditary jurﬁdlé’uons that there.
were 151 Landlords, and 51 Clans, in the Rollg
fubjomed to. the Parhament I 58 0 whom thef

(a) Pi.'xo, 11, 12, 13, 14, and 13,

People




People were 'under a flavith Subjection ; that
they are extremely poor, and grofly ignorant 5’

that they are always on the Side of Popery and
Slavery; that they are ready Tools at the Call of
their Superiors, even againft the Sovereign, from
{éveral Inftances he gives ;- that by them Grea#
Britain and our happy -Conftitation is in great

Danger; and_that. thereforg they. ought to be.

taken out of the Way. .

" Were thefe Objections true, the ﬁéﬁdal’ Held-

ings'and hereditary, Juorifdictions ought to be a-
holithed for the Safety of the Publick, Jalus. pa-
~ puli oft fuprema lex.. The Propetties of the Sub-
jecs are no doubt fubjedt to. the Pablick, and

“whatever has a Tendency to rain our happyCon-

ftitution ought to be removed : Thefe Surmifes

are induftrioufly propagated; let us fee therefore

if there is any Trath in them, fo as to merit

Credit,
In the firft- Place, it is plain, that the Mif-
chief complained of is only. owing to the flavith,
Dependence of the People upon their Landlords
~and Chiefs of Clans, and not to the Superiori-
. ties, which concern only the Vaffals, nor tolaw-
- fal ]ﬁf’ifdi&ions,'which ‘the Captains of Clans
have no Title to over thefe Clans. * It will ‘not
be pretended, that the Landlords fhould be de-
‘prived of their Propeity, to remove the Depen-
~dence of their Tenants upon them ; and much
Iefs ought the Rights of Superiors to be V’io}ate&
S A ‘ mee
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ince they have no Influence uj 3
oo it uence upon the - Tenants,
who depend-upon their M@ﬁérgs the Véﬁalrs?‘:u‘}"s

And as to the Clans, it ‘were very juft and

- expedient for the Good of the Publick. th:
pedient for the Good of the Pablick; th
thefe Dependencies were abOliﬂi‘e’d”; ‘blgt;fmé:

--;-lgxghNatu';ef of Clanthip, it will appear, That it
‘ath no Concern with Superiorities o '

of Families gffociated together, -as it were in'a

- Leagie, of enfrve ani defenfive, wii s i
g O 2 L T E ARG G ETTUe, urider a Captain,
.Ch%’ or Chiftain. - 'The Ground of the Apﬁoi:;- :

ation is the-Connexion of Blood or Neighbour

‘hogd 5 thofe of the faime Name imagine, they

-have Iprung from the fame Root, - that they

~‘are defcended of the fame common Parent ; and

others, though of +a. different Name, - aflociate

~ with them on Account of their Neighbourhood,

and bBecome Branches of the fame Clan:

ang. ne Bran . e Clan; and
ErQ,?]e‘Of thefe ‘Chiefs of Clans have no’ Sunperi;;
‘ority, aud others little or no Property, as is no-
torioufly the Cafe of a fignal Rebel, AdacDonald

of Keppoch, and others.

tling the Peace of the Borders and Highlands,

Thatlt yi/’asbnly the Landlords and Chiefs of
«Clans that were noticed, as having the People
‘under théir Command, and obliged to find Se-

curity for. Redrefs. of the Damages, occafioned

“by "th;e: D*:-Pr?da&ipns,,ﬁ ‘Thefts, Robberies and

: . : .‘;Fir‘i'-
' {4) Amno 1587, ’
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nath no Concern with Superiorities or hereditary
Jurifdictions,” A Clan in the Highlands is quzi -

It will appear from the feveral A@s nade i
APl o & veral -Aéts made in -
- King - Fames the V1’s Parliament (a), for fet-
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Fire-raifing, committed by thefe under their Bans

ner,. and not the Supcrlols or theﬁ: having here-
dltary Jurifdi&tions.

" Thus the Landlords aré bound to prefent to-
| the Juftices Offenders, living within their. Lands;
complained. upon, to abide Trial for Crimes.
~ committed by thcm and, in Default, the Land:
Jords themfelves. muf’c fatxsfy the Damage of. the

Perfons aggrieved (2). And- the. A& contains
a Provifo, Thatin cafe the Landlords of Lands,
in the Borders or Highlands, live in the In-—
Jands, and the Tenants being Depcnders on Chif=-

tains or - Captains of Clans, from whom they

only receive their Rents, but whom. . they can-

" not command, -the Landlords: fhall only . be

obliged to recover Decrees, and denounce them
thereon ; and on prefentlng fuch Denunciation
to the: Puvy-Councxl take out Letters of Horn-
ing againft the Captain of the Clan, to. chargc
him toapprehend the Offenders ; and in De-~

fault, to denounce h}m ‘to the: Hom 1t is-net

“to the Superiors ‘of thefe Lands that Recourfe
is . had, but tothe Chief of the Clan with
‘whom t‘ae Landlords have no Connexxon n thc.
Cafe of the torefaid Provifo. '

- The fubfequent Statute (5) is dueé’ted im-

‘ ‘medxately againft the Chiefs of the Clans ; and,

from the Preamble of: the. Statute, the Glound
.of Clanfhip appears_ to. be as above ¢ It fets

¢ forth, that.thefe of the Clans dwell upon the
£ Lands of dxverfe Landlords, and depend upon
Lo ;hc

(e) P.: I587 cap. 93. (& Cap o
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<t the Direction * of ‘the Chicf - or Captain’®
ON PRETENCE oF BLGOD oR “PLACE oF -

ABODE, oftimes agamﬁ the Will of the Lords

of the” GlOUHdS, and it provides, © That the
¢ Chiefsor Captains of the Clans be’ charged to

¢ ‘enter Pledges (7. e. I—Ia/iczges) for keeping gaod

¢¢Order and” Rale in the Bounds, on:Pain of

¢ execating to Death the- Pledges in -cafe of
¢ Tranfgreflions, and no Rediefs- made by the

¢ Offénders, for whom the Pledges ly.

" In none of thofe Statutes, and diverfe others'
“that follow in"the fame Parhament for pu-
pifhing or reftraibing - the Crimes commxtred in

the Borders and Hig hlands "1 there the leaft

~ Mention of Supemors or Perfons vefted with
 hereditary JurifdiGtions. How, in {uch Cafe, they
~ can be chargeable’ with the Diforders and Mifde-
- meanours committed by the People in the H1g11~ |

lands; ‘is- not eafy to conceive'; fo that ~
lamly a Miftake and groundlefs: Afperﬁon _
%)oad them with the fame : *Tis only the De—

pendence of the Poffeflors of the Ground, and
Peafants, ‘upon their Landlords,  (when * they

live 6n the Ground) and on the’ Chlcfs or Cap-

tains of Clans, that is fuppofed in thc Statutes
to occafion thofe lechxcfs .
~And do we not fee, that thc Inhabltants of

~ the Borders have been reduced to Civility and

pood Government, without impeaching ‘the

Feudal Holdings- and Jurifdictions;” One ‘Third
of the Clans, as appears from the Roll fubjoined

‘ta
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‘Clanthip,
wailed. as much in the Borders betwixt that
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to the forefaid Parliament, was of thofe living
upon the Borders betwixt Scaz‘/cma’ and England,
and the Wiiter of the Appendix, to our Au-
thor’s Work, juftly obferves (a), Thar they,
bave, for a. lomr Time, been as much civilized,
as.any Part of the united Kingdom.: And what

[hould. hinder. the other two Parts, vzz. thofe -

in the Highlands and Iflands to, becemc fo too;
without making an Encroachment upon. the
Propcrty of the Subjeés having Right to Supe-
riorities and " hereditary JurnfdxéhonsP It is ap-
parent, that thefe have no Influence-u. pon the Dif-

orders and Inconveniencies complained.of, fince

they have been removed in the Borders, and the

Superiorities left mvxolate, for one may reafo- .

nabl Judge of the Nature of ‘the Difeafe from
the Cure ;. and have not thefe Superiorities and

| 'jur;{dx&lons as. much Place in the other Parts
~of the Kingdom as. in, the Highlands, without
any Inconveniencies attendmg them ?- o

“T'he Union of the two Crowas mtroduced'

into Great Britain the Happmefs of National

- Concord and Secumy, which. was compleated,
and brought to its -utmoft PerfeGion. by
Union .of the two. ngdom%

the
Before King
jamzes s Acceflion to the Crown of Eugland (b),
and its dncful ‘Confequentes, pre-

| ngdom and Scotland as it did in the High-
}ands ; feventccn of them are noted as wxckcd
~ : - and

(&) Anno_ i606q
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and diforderly People in:the ‘Middle and Wefk
Marches before the Umon of the two Crovvnsf-

“and Care s taken, by the forcfaid Parhamcnt

(a) to prevent or pumfh the Crimes and: Mxﬁ.

demeanours occafioned by thefe unlawful Affos
ciations: On that happy Event, Civility, good
Order and Induftry: fupexveened among them; -

and Clanthip, wore. off by Degrees, and at laft
totally ceafed fo that no. fuch: Thmg has been
known, in thefe Parts, within the Memory of
Man. Does ‘not this dxfcover the Root whence
thefe Diforders and Inconvemencxes fpung, and
how it may be removed ? -

"The fame Writer (). notices the Rcafon Why
Pmple in.the Highlands were not as eafily. re«
duced to, Civility and, good Order as thefe in
the Bordcrs, iz, That there was eafy. Accefs to
Z‘/be/e Places, (i. e. the Borders) /o that: they were

kept in. Order and Subjection s but it is not fo

in the Highlands and Iflands. . This is-a Juﬁer
“Account by far of the Matter, than that of our
Author, whofe. Work he" pubhfhes The in,
acceﬁible Mountains, and: the Inlets of the- Sea
that divide them in various Colonies, at Diftance
from one. another keep; them in a barbarous
uncivilized - Way,  And as Ignorance is.faid
to-be the Mother. of Devotron, (or rather Su-
perflition). fo, no doubt, it.is of a flavith- Depen-
dence : But. what Concem have Superiorities-and
hexedxtary _,um(dxc?cxons with: that-Matter ? Will

thg )

| (d) Anno 1587, (&) P, 20: : __,’__;.,..,_..;_
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the abohfhmg of thefeinfufe generous Prmmples‘ |

and’ Notions of leerty and Civil Government

nto the Peoplc who are’ neither Superlors nor

Vaﬁ'als but ﬁrnplr-' Poffeflors of the Ground ?

Wil they become better Subjects or’ Chrittians;
that ' thefe an:lcges which they have no Con-’

cern with, be extinguithed 7
'~ Since it Wcre ridiculous to attempt to rcmove

: Mountams ‘or dry up the Seas, it order to re-
form and c1v1hze the People in the nghlands

and Iflands ; the only Method feems to be, that

,Knowlcdge of Chrlﬁxamty, Civility and good

Manners, be diffufed among them, by ereting

" S¢hools, and placing a fufficient Number of
“Catéchifts in thefe Bounds. To this Purpofe; the
Society for propagating Chriftian Knowledge,

with “the Afliftance of "his Majefty’s ‘gracious

" Bounty, have been labouring for many Years,

and will, Ihope at laft, wholly reform  them

' both from their Ignorance Popr(h Dcluﬁons

and flavith Dependence on their Chiefs of Clms
contrary to'the Prefcr:ptxon of the Law, =~ -
As King  Fames V1. was at great Pains to

'f pprefs the Depredauons in" the Borders and
‘nghlands in Manner above recited ; fo it

were not unworthy the Care of the Leoxﬂature

B 71 ‘cauife put thefe AQs in . Exeeuuon in order

to preferve the Peace and QJ@Y of the High-

;V,,'.lands as Occaﬁcn requlrcs ‘(as T hope therc ne-
 ver hall); for'thefe wholfome Laws are, for
- that ver y Reafon, cxteﬂded to that. Cafe, by an

A£G
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A& after the Revolutlon (a). 'Thisis. perpetu—'
al; tho’ the Writer of the Appendxx is pleafed
to fay, it only lafted for two Years: That con-’
cerns only the Period, prefized for the ng s
granting ‘a Commxﬂion of Jufticiary, in. the
Highlands, for repreﬁing the Crimes and leor-
de1s there, to certain Perfons, to whom, thefe

having Rxoht to heritable ]uﬁICIanes—-Generaf '
thould be obliged to grant. Commiffion to the
fame Effe&, within their refpective Bounds, that
all aling of Confent, the Depredations and Rob-

beries might be the more effeCtually pumfhcd

and reftrained by the royal Authorlty ; but ag
to the extcndmg the Laws for repreﬂing the
Deprcdatxons in the Highlands, to the preferv-
ing the Peace of the Country, there is no -donbt

it is perpetual. . The At declares, That the ex-
tending the ACts made againft C/cms and theis

( "bzfz‘azm Jor the mere. qﬁeéi’ual reprefing the
Thefts and Depredations in the Highlands,
may alfo be f ngularly ufeful, for pre/er'umg the
«pz:b/zc/é Peczce i and therefore exz‘ends z‘be /ezme fo
the Ca/e of the pyblzcé Peace. |

. It is obfervable from this Aé‘c That tho vt :

xmpowers the King to grant Commxﬁions of j’u

f¥iciary, yet it is, with an Exccptlon of the Lands

lying within the heretable, Right of Jufticiary-

- General, pertaining to the Earl of Argyle, or

.......

.any. othcr within the Bounds forefaid ; and the

fame is declared to be thhout Prejudzce to the
- , - whol’c

»«@ Par.j693,Chep. 94 - . -
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- tvhole* forcfaxds Perfons, the Lords of Regality, |

and all others, of tltien' feveral refpeéhve Rights

“Hence ’tis plain, -
Legxﬂaturc in preferibing Meafutes for preferv~
ing the piiblick Peace; did not confider the he=
}‘editary JurifdiQioris as prejudicial thereto; but
on the’ contrary, as m{’trumental for that Pur-

fc. : v i .

Tt s hkeways to be notlced on this Head
That the: Britifb Statiite; whlch declares fuch

Crimes and Offences, as are high Treafon within
England, to be Trcafon in ‘Scotland (a), ex- .|
preﬂy provides, * That where any Commiiffi«

that our

~on-of Oyer and - Terminer thall' iffue, for the

’f" ‘Trial of {tich Treafon, purfuant to- thﬂ A&,
% 4nd' is to be executed within' any Dxf’m&:
. *¢ vwhere there isa ]uﬁxce-General ‘or any Per-

¢ fon havlng Right of Juftigiary, who had Ju-
=¢-rifdiction in Cafes of High Treafon, at the
£ Time of - making of the A&, fuch juﬁxce-

% General or fuch Perfon: havmg Right of Ju-

b 'ﬁlcxary, or their refpetive Deputes, fhall be

£ in the faid Cominiffion, and ‘one of the Quo- .

“TFhisisa Pcrong Ratxﬁcanon of hc,redtn

‘And further, by the Brzz‘z/b A& (5) for flze

e eﬁcmd//y Jecuring the Peace of the High-
Jands, “all- Claufés- in- Charters,
%'Agreements whereby Services of perfonal “At-
?tendance Hof’cmg, Huntlnor &, are - declared

Contraé’ts ‘or

voxd :

(‘)7 Anneg, G, 21. (b) 1mo Geo. I: G 24, L

~ < unhappy Rebellion.”,

/Superlorlttes and ]

T‘EUDAL HOLDINGS c'b”c,.

void and null; and thé Reafon affi igned in - thu
Statute for annullmg them'is, “ That the Cu-
“ flom of ‘conveening, Numbers of his Majefty’s

o Subje&s together with the Practice of obhg-(

¢ ing them to perform thefe Services, -in . virtue
¢ of fuch Claufes, is contrary to. the Nature of

- ¢ g00d Government, and deftrudtive of the- Li-
‘¢ berties of free People inconfiftent. with. the

12

‘_fv'Obedxcncc and Allegiance due to his Maje-
«“ fty and ‘Government, as well as obftruéive,
¢ to the Improvement of Trade, Husbandry,

“ and ManufaGories, and was one of the great~

¢, eft Means of 1a1ﬁng and carrying on the late
Bat it is not infinuate
in the lealt, That the feudal Holdings and heri-
table ]unfd;&xons hadany Tendency to produce
thefe fatal - ‘Confequences : Wherefors, this g

another | Inﬁancc of the Parllamcm S approbatmg

thc fame.. -

The. Exampies gwen by our Author (a) of
the Hnglaﬂa’ers having- difturbed -the: Govern-
ment,, and- contributed to the Rebellion 171 5,

(and we may Juﬁly add the late nnhappy Re-
bellion 1745) do not; in the leaﬁ concern the

thown..

ufidiGtions, as .was already
The Dependence of the Peafants upon,
their. Landlords and of both upon: the Chief or ~

Captain of the Clan, and their remote and al- -

moft unacceffible Sltuauon uﬁ'orded the Authors"

of thefe Rebellions Opportunity to fet up their

Standards -

()P 13,14,

B N PR 19 SURIT LTI SO

i
WIS

S




et

42 AN ESSAY UPON

Standards among them, " *Tis certain, the late

- Earls of Winton and. Nzt/afa’ale and Lord Pan-
- mure;. “who were ‘attainted for the Rebellion

1715, had many Viffals and Tenants ; "and,
however, none of thefe joined them in that

 wicked Enterprize. And the late unfortunate
Earl of Kilmartock, who had the whole Town(
 of Kilmarnock holden of him, could not prevail

upon-any .of the Inhdbitants tojoin him in his

- rebellious Courfes. All thefe had their Poffeffi-
~ onsin theinland Country ; and their Vaffals and,
T'enants had no Dependence upon them as Chiefs,

_of Clans. Thefe Inftances ‘demontftrate, that,

it is only the Dependence by Clanfhlp, that:‘
gave Occafion to the ralﬁng and carryxng on
| 'thefe unnatural Rebellions. ',
"And as to the other Inftance, where the Hi b—-‘
7 lcmders are faid to have created Difturbance to the

yublick Peace, and to have harrifled the People

“in the. Weft of Scotland, in the Reign'of King
. Charles II. “'This was done in Obedience to the

Cominands of their lawful Sovereign , and thefe
commiflioned by him ; and fhows then' excel-

~ five Attachment to Loya]ty rather than’a ‘Spirit

of Rebel hon But indetd, ‘that® and - 'the other

. Inftances, our Author al]edges to the fame Pur-
N pofe (cz), are qmte out of the Cafe, ﬁnce Supew’
" riorities and hereditary ]uxxfdié’txons had no In«‘

ﬁuence in any of thcm

ifa') »P.' 13
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SECTION IV..

That the infringing the ﬁudal I—Ioldmgs am! laé- :
reditary Furifdiction may. ée dangerozzs t0, our :

/yaﬁpy Con/izmz‘zozz

)

T is therefore cvident that the feudal Hold-
ings ‘and heredxtary Junfdlé‘tlons are not.
prodadive of any Inconveniencies to the publick:
Peace or Quiet of ‘the Country ;. and much lefs
can they be any of the Means of raxﬁng or, car-

ring on Rebellions. ' And, I fhall now. proceed

to thow, in the. laft Place That the infringing:

them may bc dangerous to .our happy Conﬁ:1~ -

tution. -

Our Author pretends (a ) to oﬁ"er fome Exe— _
pedlent to the Parliament, that may give Strength
and Securzzjy o . our bappy Conflitution. The,
~ Meafure he propofes to. accomph(h that End is;

to abolith our Feudal Holdings, and Heredxtary
]urlfdxéhons thereto mherent ‘which has'a’ diz

re&t Tendency to underminé our Contftitation]
and the Settlement of the Crown in the Prote~

ftant Line: Thefe are infeparable, and the fire

‘Foundation of the Happmefs of Gr*eczz‘ Britan; |

which however is laid by the Union; and there4
fore Whatevcr tc;nds to:a Violation of any of ‘the
Articles of the Union, muft, of Confequence'

have a Tendency to undcrmme the Security- of
our Conf’cxtutxon in Chmch and State bmlt us -

pon 1t e
~ B
(ﬂ) Py, 7
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" By thf: T'wentieth Article of the Umon it is
exprefly provided; ¢ “Fhat all-heritable Offices,
#¢. Superiorities, and heritable * Jurifdictions, be.
s .referved to the Owncls thcreof as. Rwhts of

K3 Ploperty9 in the fme Mfmnex as they are

“ now enjoyed by the Laws of Scotland, not-
# withftanding this Treaty.’t. If this Arucle is
infringed, may not any other ofthe Atticles of
the Union be broke through? This is‘as unal-
terable as any of them. Thus by the fame.
Ruyle, the Firft Article, That the Fwo King=
doms be united into One by the Name of the

 Kingdom' of Great Brzmzzz ‘and’ the ,Second,
-whl...h e&ab ithes the Succeﬁxon to"the: Crown

of the United ngdom in the Pr Qieitmt Lina
of his prefent Majefty s and the Thifd, That -
the l/m;wf Kingdom be reprefeinted by one and the

[fame Parliament of Great Britain may. hLewayS

be unhmged - Wher cfmc this Propofal tends
plainly to overthrow onr’prefent. happy Confti-
tution’;. ‘the Unian is the Foundation of i it, ‘the
\Great, C'h“r&e; ofithe Rights and Liberties of the
Britifh Subje&s, both Sacred and Civil, and the
Bulwark of; them ; it is the: frreateﬁ S:..cumty of
the Pr otcf’(am; uucccﬁion, thch is Guai dxan of

Andg Gn Suppoﬁaom that th@ Conﬁ,tutxon of
the United Kingdom ‘could be preferved not=
Wxthﬁandmg the Violation of any collateral-Ar~
ticles, ( as'it feems impoffible; from the Nature

| @f thmgs that it can) yet, will qot the Refm?

mcd.

1s eftabli
Union Parliament, and the Church of England .
by an A& of -the Parhament of England, efta-
blithed there; both thefe Statutes, by the Ads
of the refpef“‘we Parliamsits, ratlfymg and ape
proving the Treaty of Union. of thé Two King- -

i
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med Rehglon in Great Brzz‘czm be in great Dan-

ger by the fame Rule that our referved Righits
of Property may.be vxolatcd? The Prpteﬁan:
Relxglo and Presbytérian'Church Government,

ﬁaed in Scotland by a feparate A¢t of the

doms, are declared to -be fundamc’zzz‘czl Conditions
of the Unioiiy and’ Parts df the fuid Articles s
Wherefore the Security of ‘the Proteftant Reli=
gion, and Presbyterian ‘Church’ Government
bere and of the fame Religion in Ezxgland, ac-
cording to the Prefcription of their Church, is
the fame with that. of. the’ nghts and P11v1leges
teferved to the Perfons intitled therefo, by other
of the Articles ; “and if any of thefc, touchmg
our Civil Rxghts and Libertics, is broke through,

the other, which concerns the Eftablithment of”

our Rehgmus and Sacred Rzghts and PnVllegec;
may likeways be violated.
© Various Difpuites have occurred amongﬁ the

' Leal ‘ned, touching fundftmental Laws of a Coun-

Some have had the Affarance to deny theré
can ) be any fuch ;- for that, wher the Governe

ment. is. confemed upon one ‘of ‘more: Pc:fons
’ &hofe iwho are véfted with it mift be at leerty
to a& with ap unlimited Power, and that others

Ways ﬂ}eu’ Power could not be ﬁJ?rcme fo}

e e i
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JuridiGions, That the fame were referved b by the
Articles of the Union as Rights of Property, he -
“afferts ( b), That the A& of the Union cannot

“ proteét them againft a {ubfequent A& of the
« Britifb Parligment.”

But thie moft eminent Authors upon. theLaw,

touchmg pubhck nght and Civil Govemment

are juftly of a contrary Opinion (c), iz, that' |

in eftablithing a Civil Government, there may

be fundamental “Laws and referved nghts and
~ that the Ads of thefe vefted with the fovereign

Power, 1mpeachmg thefe referved Rights and

Liber t1€S are void and nall; Not to mention the

fundamental Laws of other States andegdoms

of this Kind is the Great Chartér of the Liber-

ties of Englcma’ ratified by diverfe A&s of Par-

(a) Da c:w, C G.. (b) P 16

6. 6. Sect. 12, Hub. de jure civit. lid. 3. ¢. 19,

(c) Gt de jure. ée//i ‘
lzﬁ 1, cap. 3. Seét. 10. 16 Puffen. a’e jure nat. et genk, 1;5 7 ‘

- been “encroached upon ;

- ofState51689 c. 13, 28, 38

"FEUDAL. HOLDINGS & 4«‘7

ﬁ at; ini. their Opinion, Fundamental Law is a || aw Statute be made contrary to.the Great, Cé"”’ =

i glcrc Chimera. pThxs was the Docrine of the ter, it fhall be bolden for none (a). . Thé De-

§1 | famoiis Mr. Fobbis (a )+ In his Book, infcribed claratlon of the Rights and Libertiés of England

o THE LEV IATHAN, he lays down fuch Prin- prefented to the Prince anid Princefs of Omizge |

4 cxpies as undermine not only the Civil Rights upon which they accepted the Crown of 'Eng-

| and Libértics of the People, ‘but even rafe the- land, and which was ratified by an' Aé’t qf P‘ar-a i
f Foundatlon of ‘Moftal Virtue and Religion. Ilament (8), is of the fame Nature. ‘
% This feems to have been the Opinion of our We had no exprefs Charter of our leertlcs 5 il
Authm " for, 4s ot of the Anfwers to the Ob- and though the States of the Kingdom prefenited j
1 jecion, Wh} ch he forefaw would Iy againft the a Claim or Declaration of our Rights and Liber-, :
abohfhmg the Feudal Holdings and heritable ties to King William and Queen Mary with the,

Crown of Scotland, upon which. they. accepted;
the Crown (¢) ; ‘yet many Atticles of that, De--
claration never” had the Sanction of an A& of
Parliament. -
mehts in the latter Part of the Reign of King
Charles 1. greatly. depreﬂed the Royal Preroga-

tive, Whl(,h made it neceﬁary, on.the Reftora~" .

tion of the Royal Family,. for the Parliament to
affert (thch they did too ftrongly). the' Royal:
Prerogatwe in the feveral Branches, whiclf had:

Rights and Liberties of the Subje& afcertamed
{o. that the Security we had for the fame, lay on-"

ly in the Ufage of our Govérnment for' a, great,
Number of Centuries and in the forcfazd (,laim.

of Rxght R g
‘This; and diverfe other Reafous made it ne«{

ceﬁéry, that oul Rxghts and anxlegcs {hou[d be -

, fpemallyf
(a) 42 B 3. cap 1. (é)W :IM Seﬁ"z 2, (c) Conv,‘

~And though. the feditious Pirlia-"

yet we had ‘not " the

,,
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i AN ESSAY UPON

i c"'lly'_ séferved by the foveral Articles of the
‘8 to.that. Purpofe. “Thefe’ Articles, from,
atare of the Thing, and” by exprefs De-

the |

 &laration of both Parliaments, are 1o be obferved

as eﬂém‘zal and fundamental Gonditions of the U=

a0y 1o tHat whatevex Doubts and Dlﬁicultlea :

mlght be-coriceraing the fundamental Laws of
other States and Kingdoms, there can be none,
with tefpe to thefe of the Brififh Goyernment,

*The Articles of the Union are the pacta conven-, .

fcz the folemn Conventlon Dbetwixt two 1nde-
Pendent ngdoms ‘and the” Condmons upon
which they enter into an Umon of both King-.

doms into one, and aré fo matly referved Rights .

fo the rcfpeé’clve Subjeéts of both ;- and fince thei'
Great Charter of the Liberties of the Subjects of
England which “was only a. Grant of the Sove-
reign, fatified by Ads of Par hament was inde~

feaﬁble and to be mamtamed as-a fundamental‘

Law, can it be Matter of Q_gfhon that the
Artlcles of Union, upon which the Britifh Go-
vernment and Conﬁx.tutmn is founded, are to be

~deenjed fuch?

Ount Author, in order to remove the foxef id:
Objeé’aon to his Propofal (a); viz. That the Su-.
periorities and Sfurifdictions are ‘Feferved,. by the
20th . Article of the Union, as Rights of Proper~

2y, ﬁtgge/}s That by A&s of the Scors Parlia-

thent (4), itis pr ov1ded «-That no Repalities
“ ihall be gxanted Wlthout Confent of Parha—
. L menta,

(a) P 15, 16. (&) Parl. 1455. C. 43. 44,{

i i R LR A e SR - 4_":“{,«.1 : NI
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<. ment, and that no Ofﬁces be gtanted there— ;

< after in Fee and Herltage that therefore- all ’

«'the Regalitics and hcredxtaly Sheuf{{hxps
< ‘granted thereafter, without Confent of Par-
¢ liament, were contrary to Law and that the
<<"above ‘Article of" the Union cannot be con-
¢ frrued a ‘Repeal of’ thefe A&s and a new
« S:G1ant of fuch Offices” as were poffeffed by thcv
«"Subjects of Scotland againft Law.” .

* “But the ‘Anfwer is, 'Ihat the forefaid nghts

are pxeferved to the OWHCIS “as they were then
: poﬁeﬂ’ed at’ the. Txme of | the Union; fo that
though they had been hablc to Challf:no ,at'the
Inftance of the Crown, npon thefe ancwnt ‘Sta-

tutes, yet after a folemn Ratification -of them,

virtually 1mphed in the forefaid Réfervation they

cannot be impeached, more than if each of them,
had been particularly confirmed. * -And further,
it has been'already obferved, ‘that by the Af‘%

16973, enjoining Lords of Regahtles to grant

Commifiions of - ]u{’acmly in the Highlands to

‘thefe appemted by. the King, and, by the Bm-

z‘z/b Statute, intitling them to fit, as of the Qg
Fum, in- (,ommlﬁions of Oyer and Terminer, on

T rial of Cafes of Treafon, they are owned, and

in Effe@c confirmed, and fo thereafter could

‘HOL be deemed agamﬁ Law; and indeed thev

were fecured long ago to the Ovvnels by the po-

fitive Pzefcuptmn thch is good aga‘nﬁ: the
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so .o - ESSAY UPON-

It is likeways faid (a), « That, by the 4th
* Article of.the Union, there is-a Communi-

¢ cation of all Rights, Privileges or. Advanta-
¢ ges, that do or may belong to the Subjets of
:¢ either Kingdoms; and that therefore, fince

¢ the Subje¢ts in' Englond have obtained Free-

¢ dom from_thefe flavith ‘Tenures ‘and"'Depen--

< dencies, the Subje@s of Scotland have Right

“ to claim the fame Immunity.”

., But the Author had it feems ‘\fbfgéi:,- or de-

-ﬁgncdly leaves out the Exception fubjoined in

“that 4th Article, and indeed :.it:np,li,ed-. in the Na-
“ture of -the;Thing, VIR, ex

except where it is other-

ways exprefly agreed in thefe. Articles. . Nowr it
1s exprefly agreed by the 20th Asticle, That all

- beritable Qffices and Furifdictions fball be refer-
wed to the Owners as Rights of Property, and
‘confequently, the Immunity from thefe Tenares

»

- which take Place in England, can no more be

communicated to the Vaflals in Scotland, - than

the Privileges of Superiors, that take Place in

Seotland, can be commu
England over their Vaflals there,

_ Again, it isalledged by our Author (4), “That
¢ by-the 18th Article of the Union, ‘an Altes

€€

ration’ may be made in the Laws which conw
cern private Right, for the. evident Utility

€<

€¢

_fhing thefe Tenures and  Jurifdictions will
““ tend to the Utility of the People of Scotland, is
o o o evis

(a) 7. };7;' (%) Ditto P.

land, can be communicated to the Lords in -

“ of the Subjecs in Scotland, and that the aboli= .

FEUDAL HOLDINGS, &c. ¢t

“ evident from what he had fzid touc':’hi’ng them,

“¢ and that the 20th Article, which relates to the
““ fame, does not declare their Conftitution un-
 “ualterables” o oo Lo
- But the fame Anfwer recuis, ‘namely, That

the Laws touching private Rights are fubje& to
Alterations, for ‘the evident Utility of thé Sub-

je&s of :Scotland'; but the Rights exprefly refer~
- ved in the feveral Articles of the Union, without:

Power of Altération, can be fubjedt to none,
and {uch.is the Cafe of the Feudal ‘Tenures and:

hereditary Jutifdictions; and there isa vaft Dif--
~ ference. ‘betwixt a Subverfion, or Infracion of
“private: Rights already conflitute and referved,’

and an Alteration-of the general Law touching
private Right; - for:the firlt would be a manifelt
Injury to'the Owners, ‘whereas the other could
be hurtful to-none, as concerning .only “future

Cafes ;a-ﬁd.?A;C(’}]’UiﬁtiOHS’.

© And-as to-the Author’s Remark, That' the
Article touching thefe Rights does not declare
the Conflitution of them wunalterable ; it is moft
-abfurd : For neither are the forementioned three’

Articles, uniting: the Kingdoms of Stotlend and

England into one, conflituting the Brisifb Go=

vernment and Parliament, - declared unalterable,
and yet none will have the Affurance to affirm,
that ‘they are ‘fubject 'to any Alteration, The
Rule; from the Nature of the thing, and plainly
inferred from the Compofure and Complexion
of the Articles, is, That fuch as are not decla-

' red
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&, are annulled

| (9 1Geo. 1. C. 24,

g2 AN ESSAY UPON -

‘red altei able muft remain firm and unaltelable,

as the Condxtlons wher eupon the Union, procee~

~ ded, and Bafis and Foundation’ of the Britifb

Conﬁxtutxon and Government, thch and 'the’
Succeﬂxon to the Crown of Greczz‘ Brzmm in the
Proteftant Line, fhall remain fixt and | mvxolate

“while Sun and Moon endure, notwithftanding.
‘that the Articles touchmg the fame do not de—-_ ‘
ﬁchl ¢ them unalterable,

Our Author: concludeéy “Wllth obfervmg, That
the Briti/b Pailiament, by their forefaid’ A&

annulling Obligations for perfonal Services of

Vaflals (a), have aheady broke in_upon the
Supel iorities in Scozland, by taking away: fome.
of their Confequences, for an- Equivalent- in

Moneys and thought not that their {6 doing.was

any ‘Encroachment upon the Articles. of the
| ‘and that therefore they- may apply. the
fame Remedy y as to the whole, thfxt the Seeds of

Rebelhon arlﬁng from thence may bc fox ever
rcmoved

- But, for Anfwel What is done by that Sta—'

tate is no Impeacnmcnt at all upon, Supeﬂontles :
“For not only Claufes in Char ters,. but: likeways
~ all Obligations in other Contracs or Agreements, .
for perfonal Services of Hofting and. Hunting,"
It has been already .noticed, :

that thefe. Claufes were not agxeeable to the Na«

ture of the Holdings, and fiich Obhgaﬁons Were.
vmdeed contlfuy to the {everal Statutes that dif-:

char ged. '

{

| TEU"DAL HOL‘INGS e, 53
char ged all Leagues and Bonds of Affociation,

without the Privity and Confent of the King,:

as tending to Sedition; and to the Breach and’

Difturbance of the publick' Peace ()3 fo- that'
they. mxght juftly have been declared void; -as

being contrary to our formier Laws’; and- there« :
fore tis abfurd fo ‘pretend, ‘that'the Pailiament-
- was making any Encroachment on the! R}ghts of’

Superiors by that Statute, .when they were gi-
ving them more than they were intitled to; w2z,

an Equivalent for thefe Services.:

‘And as to our Feudal Holdings. and He:edx-
tary ]urxfdx@uons their being the Seeds of Re-
bellion, it hath been fully fhewn, that thatisa
groundlefs Refle&tion, and 2 Surmife raifed of
Purpofe to influence the abolithing them 5 but
tis-hoped the Wifdom of the Paillament will
not liften to calumnious Reflections, but weigh
the true Merits of the Cafe, and the Confequence
of viclating Rights and- anxieges exprefly fe-

~cured, as Rights of Property, by the Articles of

the Umon Whereupon their own Conftitution
15 founded ‘and which is the Bulwark of the

* Succeffion. to the Crown of Great Brifain in

the Proteftant Line, upon "which, and the Bri-

tifh Conftitution mfepaiably conne@ed  there-

with, all our Rights, Liberties and Privileges
Sacmd and Civil, depend, which every B?‘ng/;.?

. Subjeé“t that is a Lover of his Country, cannot

but Wlﬂl to remain’ 1nviolate for ever.

e NeXt
(¢) Par.1424.c. 36, Par. 1558, ¢ 43 Par. 1585, c. 12,

\
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%4 . AN'ESSAY UPON

Nesxt to the Diffolution of the Union, which.
is the ftrongeft Bar againft the'Popifth Pretender
that human Wifdom can invent; the Enemies:
to our Conftitution long, with the greateft Ar-
dour, for an InfraGion of any of the Atticles of
the thfaty, ‘touching our referved Rights and
Liberties, as havirg a .diret Tendency to un-
dermine “its - Security, which, to be-{ure; the
Wifdem of the Parliament will by all Medns,
prevent, | Ce e Tr e A

' APPEN-

FEUDAL HOLDINGS, & &3

{Q Ince writing this Effay, Thave feen a ittle
Y Pamphlet, entituled, Nztional Union reconi=

- mended,. in. Anfwer to a late fturrilons Pdpé? in

the Ol England of° 2775 December 1746 5
and an equally fcurrilous Reply, in a late Parnph-
let entituled the THISTLE, ~ .. 7.
- Ijoin with that Author in all .the hard but
juft. Epithets he gives thefe two Performances s
I thall only add one Obfervation, viz. that itap=
pears to me that the. fame Perfon has been the
Author of both. The Author of the Thiftle
fnbjoins.to his Piece the other Paper which he
pretends to anfwer ; Why all this Care about it

- if it was not his own genuine Oft{pring ? o
‘The Project of both Papers is the fame ; - In

the firft the Scozs are excited to Rancour againft
the Englifh, by the Propofal of excluding them
from all Communication of Trade, and other
Privileges, fecured to them by the Unron ; and
in the Thifile the Englifh are fcurriloufly abufed,

-and injurious and groundlefs Suggeftions made,

that the Un1onN was- carried on by corrupg
Means, upon the Part of  the Engli/h 5 That
they are fick of the Scofs ; and that the Scots,

~are very fick of the Unrton, and fond  to have

it diffolved, and to be reftored to their ancient
Indeperidency.  The Defign of both plainly is
| : 1o

i
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%6 AN ESSAY UPON
to raife an univerfal Combuftion; in order to
make Way for a Diffolution of the Uni1on, and

thereby revive the Hopes of- ‘the Popi /b Prez‘ender -

which by the Un1on were extinguithed, and
will remaifl fo- While the UNION contmues in-
viglate. .

. At the: fame T xme the the- Authm of the“ ”
Pamphlet before me. recommends a’ National
Upion, and endeavours. to eftablifh it in the Af=

fections of the People; he makes the fame Pro-

- pofal (z) with the Author “of Superiorities Dif~
play d, -and perhaps he is the” fame: Perfon that |

wrote and: pubhfh d it.

He fuggefls, that the Root‘Whence all the: late'

leorders fprung, ‘was the Vaffalages and Jurif=

diftions in the E:Znglands and that therefore the
" Soil: ought to be rid of {o pernicious a Grovvth

and malkes a virulent Invective againft them. -

“But; I hope it has been abundand; fhown m’*‘;

the foregoing’ Eﬁ'dy, ‘That-the Superiorities and

Jurifdictions had no Inﬂuenee in raifing the late
upnataral Rebeilxon or on the former,in the -

1715 ; that they were owing to.a quite different

Jurifdictions; and that it would be of moft dan=

GETOus, Confequenee to our happy Conflitution,

to infringe them; ﬁnce they are feculed to the'
Owners by the ”E reaty of the Umon, as Rxghts
Pmpercy

’W here= h

@ -P.~8,

‘the Clanfhip in~ the Highlands;,
'theh has” no “Concern with Supenonues and -

H
i
]

" undermining the whole ? Wherefore,
~Author pretends tobe a " Friend to our happy’e

FEUDAL HOLDINGS &e. 57 ,
’tig. furpnﬁng that fuch Motlom

Whercfore
ﬂxould e made:by a Perfon that’ récommends

the Union as. mvxolable and the’ gxeét Securx‘ty‘
of the Settlemient of the. Succefﬁon to'the Crowi

' in"the illuftrious Houfe of Hanover, and as the-
Fundamental of our whole Political Syﬁem for

lemnly ratified and confirmed ;" and that noné

but an. avowed or. concealed 7

1 fhall not accufe the Author of - falling un-

der fuch . Chaxé&ex ‘but s obvxous that hxs

Plan has a direct Tendency to ‘undermine our
happy Conftitution. How is it poﬁible to pre=
fervea Chain entire, and at the fame Time break

- one of ‘the. Lmks ? Isnot the zoth Amcle of the

TreatyaFundamental Part-of it? And how

then can an Infracnon be made of it, without
tho thxs

Eftablithment, yet, in reahty, he contributes to

\ the fame fatal Enterpnfe ‘which the avowed or

concealed j‘aca&ztes and the Authors he is con=
futmg, aim at, viz. the unhinging of the Union,

by an Infracuion of an exprefs Article of it, and
by that Means. 10 advance the wicked Scheme
of the Enemies of our happy Conﬁltutxon, 1

ruindt.. -

The Cardmal Prmmple our Author founds on,
is (6) That whoever knowingly and wztz‘zngly goes
aéout z‘a lao/en z‘be Bmzds g‘ a Commzmzty, isa

acobite Would_
furmife the leaft hint to the contrary'(a).

o e s e ey e

H Traiter

(4) P. 4z P, and Re

) ;“c‘)é:"““"‘"-\‘M:«4&&:3%&3&&&‘%&5&%&@1&1;&'»w‘:.—,-tia:y-\‘.ﬂ,:m:’bwa‘wﬁuw..«..;_-,,«. AR A e o e n e e et v el
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raitor: 0 t/mt Conﬁzt‘u;‘zan 'w/ozc“b be ¢k ;_zs en- |
cdeavours to de/iﬂﬂ_ y '3 That ‘the Union'is thé Fun-= ‘»
“diamentil of our. Political Syﬁem “and that:there-
sfore thefe-are guilty of High Treafon againft the
Body-polmck “avho. mdeamur fo' a’gﬂo[ve z‘]oe Um— _?
“ony. and ought to /z{ﬁer ‘Pum/’“mmt as g7 afe& d
“Hzg/a Treafon. . - S
.7 'Now all, the - Articles of the Treaty havc thc
»“fam;: Dbinding Force and Authotity; are: folemmn
‘TCOHYCQUQRS and effential Conditiorisy whereupon ,
- awp ibdependent Kingdormns agrée o’ uhitednto
one, and fo-are the Fundaméntal Law ofithe
Wht thie Apoﬁle fug-.
“rgefts; “with refpeél to the" Law of GOD, That
| t'w/ao/newr offends.in one i”oz?zz‘ is gutlty of “al] (a),
bolds in the prefent Cafe; and therefore” the
fame Judgment, which our Author pronounces
agamﬁ thefe be is confuting, for their Endea-.
yours . to fubvcrt our Conf’cxtunon by dxﬁ”olvmg
the Umon, muft fall upon hlmfe f, for pro-.
poﬁno an Infraction of one. of;hc Ar txcles He
could enly plead, in Arreft of Judgmen., a pre-
‘tended, but furely a miftaken Zeal for the Con-
fittiop, - which he is unwarxly undermmmggl
- whereas the other Authors openlv declare thcm-
{clvés Enemies o it.

Uponthe whole, a Comphance with, the Pro-
po(al to abolx{h or miu: ge the }*eudal Supeuu
orities and Hereditary Jurifdictions in Scoz‘/mzd
.1ccurcd by the Umon would bc hxghﬂy meL

- Pus
@ Jam i, 10: T N R e
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.moft dangerous:tothe Pablick.: Such Meafires
“would not -extinguifh the Seeds of Rebellion,
~ vernment; Wherefore it ought to be the Wifh
- -and true Britons, to regard the Articles-of that

- the fame inviolate. .
curity of our Rxghts and Liberties, and-of the

- ftant Line ; and confequently the ftrongeft Bar
againft the Popith Pretender, and an Infraction

: ,~_Tendency to unhinge the wholc. .

FEUDAL HOLDINGS, & 39
ous to the private Perfons vefted therewith, and
but rather foment and diffufe: them, by occa-
fioning Animofities and Difaffection to the Go-

and Endeavour of all Lovers of their Country,

folemn Treaty as inviolable, and to maintain
The Umon is the great Se-
Succeflion to. the Br:itifh Crown in the Prote-

of any one of the Articles, has ‘an undoubted
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