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ADVERTmEMENn

ROM fome late dlﬁ:uﬁions it would feem that
the prefent laws of arreft upon aéions, and of
1mpr1fonment for debt, are yet confidered by many

) ‘as, upon the whole, produéhve of general good

confequences. The author of this treatife, which
was written upwards of two years ago, has there-
fore been induced to pubh{h it, He has endeavour-

“ed to place the fubjeét in all the different points of

view of which it was fufceptible; and might have
added a regular plan for amending that branch of’
the law, which his inquiries and refletions had en-
abled him to form,—But, .in the prefent mode of

communication, he has thought it more becoming
to offer only the principles and gener al ideas on

“which that plan proceeds. Thefe will be found in

the concluding chapter, Its objetts are, by means
of a plain and praé‘tlcal courfe of proceeding, to

- render 1mpr1fonment for debt more beneficial to the
fair creditor; and lefs opplefﬁve to the honeft

debtor.—On the one hand, to remove as much as
goﬁible the 01ed1t01 s JUfC complaint of its m\,ﬂicacy
A o as
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: as a remedy; and on the other, to preclude every |

argument, on the part of the debtor, for the necef-

fity of fuch occafional acts of infolvency as have' of

late been fo wifely reprobated, T
A : : TQ
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i ‘DEDICATION

my perfonal refpe& I fhall add to the ge~

neral efclmatlon in Wthh you are juitly

held—-—But I gratlfy myfelf—And 1f I

/

‘had no fuch motwes as act upon my mind

Wlth regard to your *Lo,rdﬂnp,« the idea

of placing your name at the head of a

Treanfe on Civil Impufonment Would
naturally fuggef’c 1tfelfs . The exertion

you made for obtammg an alteration of

our mumc1pal law on that 1mportant fub-s

~ ject ought not foon to be forgotten.

For -mj part, - knox%ving, i."'as I dd:_,'
thofe 'f@ntimexifs of juft ‘a'uid corré&. hu-
m.avnity, | a'nd vth’.ét.t kdlibera],. yet guarded
reafonmg on wlnch }our Lordﬁnp pro-

§ o " | ceedcd

DEDICATION.  ix
ceeded, I cannot refrain from féying, that
you there difplayed a public fpirit, of
that chara&er and defcription, which it

is not flattery to extol,

I have the hbnodf to be,
'With great refpé&?~
M Yk. LORD,
Youf Lordfhip’s moﬁ: obedient,

And moft humble fervant,

Inner Temple,

" March 1791,

THOS MACDONALD.
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PR EFA C E

‘HE author of the following treatife knows
~little of his own mind, if any thing it con-

' tams can Juf’cly be - afcribed to a prefumptuous and
intemperate fpirit -of - reformation ; which, even in
‘matters of municipal law, abjures all refpeft for.
‘eftablifhed practice. He admires the genius of
that phllofophy which reﬁfcs the prejudlces of habi-~
tual opinion, and penetrates to the true character
of things: but he is well convinced that its reafonmcra

, ‘are often too abftract for apphcanon and that the

: - | ' good to be derived in-particular inftances from

| frequent alterations of fixed and familiar laws, .
would upon the whole be far overbalanced by the

‘uncertainty arifing from perpetual fluGtuation, Yet
the timid pedantry of that fubmiffion which too.

8 , ¢oﬁen fetters the minds of men, has nothing in it
t - to bear the teft. of candid refle@ion. - Bc:ndmor to -
a _every abfurdity with implicit, obedxence, it denies
g to fociety all the benéfits of experience; and aims
S o SR - | -prepofteroufly at holding ftationary, what muft for

ever be progreflive.
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xii - PRE F A CE.

Numberlefs are, the inftances which might be
mentioned of long fubfifting errors or defeéts in
moft important laws, both civil and criminal ; fuch ag
could not, but for the lazy habits of prejudice, have
~ been fuffered to remain for any length of time. Til}
the year 169o* a landlord who had taken or dif-
trained his tenant’s goods for rent could not by any
poflible means fell or difpofe of them for his pay-
ment. Till 1702 %, in trials for treafon or felony,

the witnefles for the prifoner were examined with-
out oath; while the teftimony of thofe againft him -
had all the credit of that folemnity, Till the year '

1706 I, a perfon convicted of a crime which the

Jaw held to be clergyable ; that' is, fuch as ought

not for the firft offence to be punithed with death,
* was neverthelefs hanged, if it happened that he had

not been taught to read. It was not till the fame-
year 1706, that thofe grofs and palpable practices

" which difgraced the courfe of judicial proceedings,
and formed the fubje@ of the amending ftatute of
‘Queen Anne § (penned and introduced by the great
Lord Semers ) were lopped off, or in part reformed.
And till fo late a period as 1727 | the fimple cafe of
two contending parties having mutual debts was
-un_prdvided for; fo th}at' inftead of fggtit)g off the

one demand againft the o.l;héi;,; and having  one’

judgment for the balance, two diftinét -ations

A * z William an}l M?”YQ &1 ZC, 5 T | Anpes £ 2. .9}
't 5 Amne, ¢. 6. § 4 Anne, ¢ 16 RS
Jl 2 G"CO, Z. Co 220 o o o
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PREFACE Wi
‘i:?in'd.”judg'ménts were ne'c'éﬂ’ary. “Thefe are but
éxamples. ' ST

“The exifting laws of civil imprifomment, or, in

‘other words, the laws which in this country give
to plaintiffs and to creditors certain powers over
the perfons of defendants; only becaufe plaintiffs
malke oath in fupport of their claims, and of infol-
vent debtors, only decaufe they are infolvent, without
even profeflinig any purpofe of difcrimination, form
a fyftem, in all its parts, {o fingular, and apparently
fo repugnant to the. general fpirit of our jurifpru-
dence, that the author of this treatife. could not
refrain from making an exértion to bring it fully
before. the public.—
underftood.—He is aware of that dangerous fpecies

‘of bigotry which wears the character of liberal

opinion; and, while he reprobates the laws of ar-
réft and civil imprifonment, as they now ftand,
he accedes without hefitation. to the following

. pofitions.

1ft. That no law or eftablithed legal prattice
ought. to be altered or fupprefled, till by clear de-
monftration it is fhewn to be _eflentially pernicious;
and ihat{‘thc hiftory. of fuch a law or legal practice,

‘however clearly its origin and extenfion may .be.

thereby fhewn to have arifen from an abufe of form
or perverfion of principle, ~ought only:to- have the
‘effe@ of meeting that prejudice, or fuperftitious

z L e o reverence,

But he would not be mif-




xiv PREFACE
reverence, which precludes enquiry—beyond that
point it.ought not to weigh. i

odly, T hat no law’ whatever, “however neceﬁ’qur
or ‘wife it ‘may be, can ftand the teft of reafoning
from extreme cafes of - private hardfhip or injuftice
fuﬁ'ered by individuals under its abufe.

3dly, That Whatever may have been anciently the

cafe, the arreft and fudden imprifonment of debtors,

" or thofe who are folemnly charged as fuch, are now,
inn certain circumflances, indifpenfably neceffary. -

'And laftly, that a fair creditor is rarely'a vindic-

tive oppreffor of his' unfortunate debtor; and that.

- fraudulent or difhoneft debtors, are far rnore nume-
sous than cruel creditors. v '

7 It was with the full 1mpreﬂion of thefe truths

upon his mind that. the author proceeded to con-
fider the prefent fubje, and treated it in the man-
ner he has done.” Every prefumption is in favour
of a fyftem, which, though frequently the fubjeét of
complaint, has yet fubfifted for- centuries: . It was

therefore. neceﬁ'ary, by defcribing its origin and ac~

companying it in its courfe, tothake the afcendancy

which, to the exclufion of fair reafonlng, it ‘had
gained. The frequency of ‘fraud, and the grofs
violations of common honefty and Jui’t.fentlm}ent, ,

which the unprincipled and ungrateful' conduét of
many debtors was for ever prefcntmc to the general
view,

-

'

PREFACE. o xy

view, ferved to keep back the miferies of innocent’

~and unfortunate men, who fuffered as infolvent
_debtors, from the attention which in juftice they-

deferved. . It was therefore neceffary to bring
them forward to - obfervation - in ‘the circum--
ftances  which truly belonged to .them. By a-
mifapplication of the principle, “That -no law is to

‘be cenfured becaufe injuftice may be pra&xfed

under its abufe, every law, however noxious and
unjuft, if not always the inftrument of iniquity,
might be placed beyond the reach of objetion. It
was therefore neceffary to thew that the root of the
evil was the want of principle and confiftency in
the law; that the various mifchiefs it, produced
arofe, not from it abufe, but from its regular exe-
cution ; that it fwept over all, without difcrimina-
tion; was lefs frequently beneficial to the honeft
creditor, than convenient for the extortioner; and
in fometimes promoting the ends of Ju‘hce, pro-
moted them by cha.nce.

S Il reiained to anticipate thofe arguments.
which, in order to balance what cannot be the fub-
je&t of difpute, ingenious men are ready to fupport
upon fpeculatlve ideas of fome general good. With
that view it was® only neceffary to try the law in
gueﬂ:lon upon prmmples of general pohcy

But havmg gone fo far, it became proper to go
farther; for to prove that an evil exifts, without

- offering the means of remedy, is but an unprofitable: -

L)

- ufe.
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ufe of words. 'The concluding chapter, therefor_e; | '
fuggefts certain principles and ideas, with a.view |
‘to the formation of a new law, for the great ends
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AU ey | people can look back, and, with a fuller fatisfaction; .
R e e T | rejoice in the fure poffeffion of whatever rights the

laws of their country have given them..

The old Saxon Junfdl&xons, which, under fhe fyf— :

fematlc pohcy of Alfred, had diffufed the equal ad-
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2 TREATISE
miniftration of juftice over the remo}t'ef’t parts of
the ’}kihgdom,: were fuperfeded or abolithed by the

Aula’ Regis of the Conqueror. The judges of that |

great tribunal were the king, the chief jufticiar; the

great officers of ftate, and the greater barons of par-

liament.  Subftantially fthc;eforg and in trth,.. -the
diftin fun&ions of magiftracy and of legiflation

were engroffed and exercifed by the fame perfons,

I a colleéted body, with the king at their head,
and under his direction, they ‘made 1.zlxw_s. The}f
were then the great council of the nation, and ob-
tained the namie of Parliament. In feparate com-
mittees they applied the laws: they were lthen con-
fidered as the judges of feveral courts.

The chief jufticiar prefided over Ehenr del.lber?-_
tions. He was the next man to ‘hl'S fovereign in
| rank, and often fuperior to him in confequence.

: Certéin perfons learned in-the laws, called the kir_x_‘g?s

juftices, were appointed to inftruct thefe great men
in the law upon the fubjects before them; but 1t

did not follow that the law was to be fo applied— .

the rights of the. parties were often a feconda;y
obje&..

" In this ftate of things it frequently fhappenedrthat.
| the,pr"iVa,tf: contefts among the people were either .

left to work themfelves off in the violence of i’,anie
ty' and difcord, or to be brought fro.m the moft
before this royal court, which followed

mofi
diftant parts,

the perfon of the king wherever he went. It-was -

iherefore one of the provifions Qf Magna gha-rtaé
tha 0 Pleas, refpecting the rights an
. what tyhc:COI‘ﬂmOD, S RS tranfactions
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tranfactions of the _pebplé ‘among fhemfelx%es,: fhould
not follow the king, but be determined in fome

certain place. Thus a branch was, in effe&, fplit off.
from the 4ule Regis, and a diftin€& court of Common

Pleas became ftationary in Weftminfter hall*, .
- Yet the dula Regis was ftill a vaft and unwieldy.

machine, the unequal preffure of which was feverely
felt. " Tt had long affeéted thé power of the fove~

reign, as well as of the people : for thofe who held
“the adminiftration of juftice (as. that which went

under. the‘ﬁaﬁma of juftice was then adminiftered)
held the command of the kingdom. But this could
hardly be feen by men who, blinded by the rude

paflions,  the grofs, fuperftitions, or the narrow
ambition, .of barbarous times, had therefore no
clear ideas of their own interefts. It was Edward
the firft who difcovered. the . neceflity of breaking -

down t‘heﬁ’ulqﬂegis, for the fiipport of royal autho-
rity. . But to divide its powers without lofing them,

was. ‘aftaﬂ; which .called for all his’ v_igbur ‘and.

abilicy. R

In délegating the, funétions of magiftracy, it na-
turally ‘occurs, that ‘ceitain fubjects can hardly be
brought urider the immediate infpection of the fo

~vereign himfelf. - Such fubje@s comprehend the
various queftions which' arife in: the civil affairs of
 the people, and require a minute and' Jaborious ‘at-
“tention to all thofe intricacies in the application of
-~ municipal law, which fooner or later, in évery ftate,

- * See Hargrave’s noteson 1 Inft. note 2, 71 b.

. refolve
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', = TREATISE
‘refolve chenifelves into a fcience increafing in
_ magnitude and diﬁicul‘t)'r,‘: as t.he rights of \thc:
people increafe in value. and variety. The fuper-
intendance, management, and controul of public.
revenueé and accounts; form another branch, which,
cannot come under the immediate care of a mo-
parch.  But when thefe different articles are dele-
gated, thofe which remain are the fit and neceflary
objets of his peculiar _attention. . As the father,
and protetor of his people; it is his duty to guard
 from injury the lives and perfons of his fubjedts:

~as the great keeper of the peace of the public, he .

is bound to watch over its refervation.’
"1t is the chief chara&er ‘of every wife eftablifth-
ment, to follow and give effe to the natural order
‘of things. The di{’gin&_‘departﬁr&r}ts'under which
the objects of judicial authority thus naturally rang-
- ed themfelves, were therefore wifely reduced-inte-2
regular fyftem of policy by Edward. “While he
founded, or rather reftored, 2 ~variety of inferior
jurifdi&tions, or fubo_rdihaté« minifterial ‘offices, for
“the neceffary purpofes of fpreading abroad over the
 different parts of the kingdom, and extending to
caufes of all civil deferiptions, the falutary powers
of juftice, the greater and more weighty fubjects of
‘inveftigation wgref formed, in the above order, into
three fuperior ¥ jurifdictions. The firft-mentioned
‘branch of affairs fell under the jurifdi€tion- of the

e Thé word ﬁ:}erz;or is ufed, ‘beCaufé the great barons of

_ parliament ftll retained the Jfupreme appellate jurifdiétion over
the kingdom. o |

Court

. weated of them fully and hiftorically.

ON CIVIL IMPRISONMENT. s
Court of Common Pleas, which had been before

fixed at Weftminfter, by virtue of the Great Char-

ter. The fecond was made the department of cer-

tain officers ftyled Barons of Excheguer, whofe chief

fun@ions were more of a minifterial than a judicial

nature, but who, inexercifing their authority, re-

{pecting the king’s accounts and revenues, over the

~ king’s accountants and debtors, foon .acquired an
Whatever remained of the

ampler jurifdiétion.
fun&ions of magiftracy, ftill continued more im-
mediately in the hands of the fovereign, and formed
a royal jurifdiction, which comprehended not only
fuch higher objeés of cognizance as directly affect--

ed the lives-and perfons of individuals, or the peace -

of the public, but alfo the controul of inferior jurif-
dictions, and fuch caufes of complaint as admitted
of no precife definition, or had no other means “of

~ remedy. This high jurifdiction was exercifed by a

court in which the king himfelf was underftood to

prefide. ‘On. that account, and in contradiftinétion

to the Court of Commaon: Pleas, or Common Bench, it
was-emphatically ftyled the Court of King’s Benchs
and poflefied, inherently, fuch powers of legal dif-
cretion, fuperintendence, and pre-‘eminenc'e,\ as were
fufficient, in every poffible cafe, to prevent a defect
either of public or of private juftice *. R

* The above is prefented as no more than a general fketch.:

of the origin of the fuperior courts; which the author has briefly
dsawn as proper introdutory matter to his main fubject. Par-
ticular defcriptions of the courts will be found in Braon, Britton,
and Flera; and moft of the eminent writers of the law have

) . B3
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¢  TREATISE

CHAP 1L

‘f he’ Orzgm of the di ﬁrent Modes of érmgmg Parties

before the Courts of ngs Benm’a and Comman
les.

’

HE ef’cabhfhment of dlﬂ'exent Junfdi&lons
| for ' the determination of private difputes,
-..vnth the neceffary powers for compelling obe-

~ dience, glves effeét 'to the due and regular courfe
_ of law: but it alfo ferves fo introduce a fpecies of

o trefpafs upon the peace of individuals, 'perhaps not

- much lefs dangerous in its confequences to the hap-
‘pmefs of the people, than even the violence of
~ open outrage. - It is.not then" enough that the
law prov1des means for the fecurity of right, or the
feparation of civil injury: it muft likewife guard
~againft their abufe; that they be not perverted for
‘the purpofes of levity, refentment, or extortion.
The judges of the Court of Common Pleas,

a&ln ‘purely by delegated authority, iffued their

| procefs in general by virtue of a power exprefsly
| given them, in every partlcular inftance, by fpe-

cial warrant, ordering the party to: appear be-
\fore them. They could not of themfelves call par-
' ties before them™*: that power, ftill remained with

the king, and was exermfed by his officer who had

the cu{’cody of h1s great feal, ftyled zbe C/mmellor.
oo Appendlx, A. ‘

Whoever

ON CIVIL IMPRISONMENT. 7

‘Whoever had a comglamt againft his neighbour in
matter of civil right, was obhged to apply for -

the means of a remedy to the chancellor.. His duty
it was, in chancery, -to hear the party Complammg
upon the particular nature of the complamt, and to
give him a wilt, or warrant, fhortly defcrlbmg the
caufe (from which thefe writs were denommated
Brevia*) directed to the theriff, for tHe purpofe of
obtaining fatisfaction from the party, or ‘his appear-
ance before his majefty’s juflices at- W eltminfter to
anfwer to the charge. But the writ or warrant thus
iffued by the Chancellor was quahﬁed with an ex-
prefs condition that the plaintiff fhould give fecu-

rity, by finding pledges or fureties, for his profe~
cuting the fuit with effet; fo that if he proceeded

without grounds, or from malice, he might be

‘punifhed by a fine to the king for this abufe of the

forms of juftice, a and trefpafs upon the peace - -of his"
~ fubjeét . Till the plamuﬁ' found good fubﬁanua] _

fecurlty to that eﬁ’e& for which the fheriff was an-
fwerable, the fuit could not be cornmenced.
Thus the Court of Common Pleas denve'd 1ts

. power of proceeding from the fpecial warrant or.
 writ of the king, iffued by his’ Cnancellor:i: and

* .Appendlx, B. + Appendix, C.
1 What is here ftated applies to the general jurifdiction of the
Court of Common Pleas in ‘common altions, and when the par-
ties were not officers, minifters, or privileged perfons of the

court. Where fuch perfons are parties, the Court of Common,
Pleas « may hold plea by bill, without any orlgmal writ;” and -

they may alfo grant prohxbmons « to keep as well temporal as
ecclefiaftical courts within their boands and jl!l‘lfdl&lOn, without
any original or plea depending.” 4 Inft, 99. o
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¢hat writ put a negative upon proceeding, if fecu-

* ity was not given for a fair and ond fide profecu-
- tion of the fuit. . v ‘-
-~ No fuch preliminary warrant from Chancery was
however neceffary in the adri_linif’cration of the king’s
own referved and pre-eminent jurifdiction refpecting
fuch matters of private right as were alfo of imme-

 diate public concern; and whatever contained in it

any ingredient of criminality, was matter of imime-
diate public concern, falling properly under that
pre-eminent jurifiiction.  There the fovereign

exercifed, by his judges, his own inherent funétions ;-
and precepts or warrants, of courfe, and in the firlt

inftance, iffued from his own Court of King’s Bench,

for bringing delinquents, or perforis accufed of for=

¢ible injuries, before him *,

- % See the mode of bringing defendants‘ before the Court of
Exchegzer, Chap. X, infia,

Appendix, D.

ON CIVIL IMPRISONMENT. 9
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The entreme Forbearance, with regard to Perfonal Lis
berty, of the antient Proceedings at Law, in Givil

Magtiers.

HE original writ or warrant which iffued from
Chancery for bringing before the court the

paxl‘ty charged. with an injury pprely’civil, was dl— -

rected to the fheriff; and it might naturally occur,
that the law gave him power in all cafes without

diftin&ion, in executing his warrant, to bring the

party, if he difobeyed, before the court by force.

‘But this was not the cafe—his warrant was only the

original ground of certain writs and proceedings;

the courfe and operation of which give 2 juft idea’

of that exceffive regard which in thofe days was
paid to perfonal freedom, even in the exeicife of the
higheft and- moft importeint_ pOWers of civil autho-~

" After repeated ads of wilful difobedience and -

contumacy, by not appearing in court, the defen-
dant was ftill fuffered to be at large, and perfect maf-
ter of his perfon 3 and as, perhaps, he never had any ,
property to lofe, or what he once had (which might
have been fufficient to pay the debt) had gone to
the king upon the writ “of diftrefs which iffued for

_ his difobedience, “all the fubfequeﬁt writs and war-

* The courfe of thefe writs and-proceedings is ftated in the

rants
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o  TREATISE
rants which ﬁiccéf’ively followed, were fulminated

agam{’c a thadow,
If agam the defendant obcyed the original writ, by

appearmg in court, and Judgment paﬂ'ed againft

him, then ftill his eftate only was anfwerable-—-lns
perfon was free. - .

Such was the courfe of legal proceedmgs againft

a2 man charged at the fuit of another with the

breach of an obhgatmn purely civil. But where
 the injury was attended with violence, and therefore
the cafe had fomething criminal in its nature, or, as
. the law-books exprefs it, fzvoured of criminality, his

perfon was not fo_ inviolably fecure, even where:

the proceedmgs, Afubfequent to the original writ,
" iffued from the Court of Common Pleas. He was
_liable, in.an ation of that nature, eventually to
imprifonment ; but only in cafe he had no property
‘to diftrain, and not- till after repeated warmngs had
- been given him*. -

~ When a defendant, havmg been brought into
~ court by force of diftreffes executed againit his ef-

fets, had judgment given againft him, he was order-

~ed to pay a fine to the king for the public offence

“he had committed ; and till that fine was paid 1, he -

~ was detained in cuftody on account of the public ; but
’ ftill, if he fatisfied the king for the intereft of the
public, the private creditor could only attach his

- property ; he had no power whatever over h1s per-

' fon.

# Appendix, E

CHAP.

e S

| +. Gilbert’s Law of Executions, p. 59.

ON CIVIL IMPRISONMENT. 1% ..

CHAP IV.
A Refleftion.

T wasa wild and unwarrantable hberty, Whn:h i

in any cafe, fuffered 4 private individual to fet
himfelf ob{’cmately againft civil authority, by re-

o peatedly contemning a lawful command which it

was at all times in his power to obey. The or1g1-
nal complaint might not chalge him with any cir-

“cumftance of V1olence againft his nCIO‘thUI‘ but -

he became criminal by his fubfequent conduét.

His contempt made. him an offendsr againft.the
~ pubhc, and therefore fubjedted his perfon to the
~coercive power of public authorlty But if the .

~ original charge was for an injury attended Wlth cir-

cumftances of force  and outrage, his refufal to ap-
pear in -court was a proof of his guilt; and the

violence he had committed aoamf’c one, was fuffi- -
~ cient to fhew that his Lberty, while he remamed .

unpumfhed was dangerous to all. .
Yet this extreme of perfonal freedom has been
extolled as antient Englith liberty—for as fuch it is

- deferibed in the declamatmns of thofe men, who,

in viewing the rude and unprincipled fimplicity of
former times, are for ever dreaming of the ideal

* felicity and vifionary virtues of a 0folden age.

 The legal hiftorian can inform us, that the per-
fons of men were often placed beyond the reach of

pubhc reftraint, that they might be the furer vic-

tims of private ﬂavery |
x e B CHAP.
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12 TREATISE

CHAP. V. |
The Jfirft Law of Imprifonment for a Civil Injury, unac-

companied by Force, introduced in favour of the
Barons. - R o

HE progrefs from that extreme of private

- L perfonal freedom, which counteracted the ne-

~ ceffary powers of civil authority, to its oppofite ex=

treme, which defeated their beft purpofes, is now
to be traced. ' x ' |

It was only by degree‘s thatﬂi:é idea of dep,r‘iving -

a man of his liberty in any cafe, where he had not
forfeited ‘it by the commiffion of fome aé of open
wviolence, could infinuate itfelf into 2 fyftem of laws
which rofe upon the foundation of a great charter
of liberties*, In very early times, difhonefly, ora -
- difregard of the rights of others, affuming one uni-
form rude and turbulent character, effected its pur-
- pofes by forcible means; but when the rights of
individuals were guarded by the powers of a focial -
* compa& more clofely united, and better braced,
difhonei’cy had to fteal towards its ends by fecret
‘artifice, falfehood, and treachery. - _
By degrees, therefore, the idea which had been -
~ before annexed to ats of open violence, extended
itfelf to the impofitions pradtifed under all the
different modes of fraud and artifice. But till
- the laws adopted that idea, it may well be con-

* Appendix, F.. :
| ceived

ON CIVIL IMPRISONMENT. 3

ceived what enormities were committed by men; -

who having no property to lofe, and nothing to

fear for their perfons, committed them with’ im‘* .
punity : yet it was fome confiderable time before the.

laws did adopt- that idea. The complaints of the

“poor and dependent could feldom reach the feat of
goirernment; and in thofe days every man was poq; |

and dependent who was not great.

It was not therefore till the great felt the evil that

2 remedy was thought of. It had’_become a ‘com-
mon practice with bailiffs and ‘receivers who qc?llc&—»
ed the rents of the Barons, to abfcond, without
rendering an account of the fums they had received.

1In fuch a cafe the thought Was natural, that the

perfom of the man fhould be feized, for the pur-
pofe of compelling him to do what was clearly in

- his power, namely, ¢o render an account of what he

- had received. R o .
In the reign of Henry the third a law was accord-

ingly paffed®, by which it was enacted, That bailiffs

who failed to account to their Iords; if they'with-v
‘drew themfelves, and had no lands or tenements by

the feizure of which they might be diftrained upon

_the common writ of attachment, fhould <« be at-
tached by their bodies,”

Natural and rational as the general idea of this
law certainly was, the novelty of it feems fo have
induced a degree of caution, in applyinfg the remady,
which rendered it nugatory, or, at'leaft, extremely

“inadequate. The arreft of the defaulter’s .pe'rfon B
could only, after all, take place where two circum-

. 5{ Hé:_n. IIL. ¢. 23. Stat, of Ma;lbéidge.

; -ftances

rope
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- ftances concurred, It was neceffary not only that

he thould have abfconded but alfo that he thould
not have belonging to. him @ freehold eftate in
“lands or tenements, even to the moft trifling value #,
~for it was ftrictly interpreted as bemg a law againft
liberty. If he either remained at home, or, rather
choofing to go elfewhere with his booty, purchafed
an acre of land within the county, to evade the
ftatute, he might refufe to render an account, and
~ his perfon was free as evert.

I 2!11& 144, K Appe‘ndix, G.

¢ H AP.
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CHAP ~VI.“

T be next chw of Civil Imprz/'onmezzt, zrziroa’uced in
fawour of the MERCHANTS. ‘

T was in the Celebrated re1gn of Edward the firft -

that the law firft feized upon the perfonal liberty
of a mere debtor. The fame views of ambition

which had led that able monarch to break down
the crandeur of the Aula Regis, by annihilating its
\leader (the great jufticiar of the ‘kingdom) “and
feparating its parts, taught him the expediency of
advancing fome new acting power in the ftate,

which might put the balance into his own hands,

~and enable him to preferve or deftroy the equili-
~ brium at pleafure. The Barons, havmg long been

the lords of the common people; were hardly the
fubjeéts of the king; and he faw that as long as the

common people were the mere inftruments of others, -
they would be the 1nﬁruments of thofe who held
- over them the immediate means of oppreffion. It

was therefore by extending -the views, and raifing

' the principles of the people at large, that he wifely

thought of being mdeed the monarch of - hls king-

dom.

This could only be effected by enablmg them to

acquire rights and interefts, undcr his patronage and

protection, which fhould render them independent

of their former oppreflors: and thefe were only to -
be acqmred by means of the extenﬁon and encou-
ragement of tmde. |

: But
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But as the law then ftood it was hardly poffible |

* to carry on the fair courfe of trade with fafety The
- chief confumers of every commodity were in thofe
times the proprietors of land : they contra&ed large
debts to the merchants their lands were prote&ed

from execution by feodal principles ; and the circui-

tous progrefs of diftreffes, even diftreffes infinite; as they
were called, had the effeét to encreafe but not to
remedy‘ the mifchief.! Many of thefe diftrefles
: brou0‘nt nothing to the creditor, but, on the con-
trary, carried off the very property which ought to
“have paid him. . They were dlfregarded by fome,

who had no property to lofe, and defeated by others; -

who held the corrupt minifters of the law in their

mtere{t They formed, in fhort, too tardy and un=

certain a courfe of procedure for the enforcement of

that pun&uahty, which even the fimpleft ideas of
trade foon thew to be mdlfpenfable towards the

fupport of mercantile credit.

" In the eleventh year, therefore, of that monatch’s
reign, the fratute of AéZon Burnel, as it is called, was

, ‘paffed by which it was. made lawful to a merchant,
whofe debtor had acknowledoed his debt before a

certain magiftrate, to apply, after the day of pay-
ment, for a warrant to fell his debtor’s moveables and
" chattels ; or, if no buyer was to be found, to have
them delivered up to him, ata reafonable price, to-
wards fatisfaction of the debt; and if the debtor
#¢ had no moveables whereupon the debt. mlght be

' levied,” the ftatute declared, that ¢ his body fhould
o then be taken where it might be found, and kept in
" prifon,

ON CIVIL IMPRISONMENT: 17

prifon, until 'that he had made agreement, or his
friends for him.” '

Two years after, the 1emedy was farther extend-
ed, with much feverity, by a new law*, explanatory
of the former; by which the debtor of a merchant
was, -after the day of payment,-made liable to im-

~ mediate impr 1fonment, -without 1egard to his effeéts;
but with exprefs power to him, at any time within-a

quartér of a year, to fell his lands or chattels for

the purpofe of difcharging the debt; and after ex~
piration of that quarter,all his lands and goods were to -

be delivered to the creditor, ““ by a leafonable ex-

< tent;” the debtor’s body being ftill kept in prifon
till payment of the debt by means of his eftate;
the creditor finding him bread and water for his fuf-

tenance. It was declared that the beneﬁt of this

fratute fhould not extend to the JEws.

Both thefe ftatutes have been underftood as

forming one entire law; both being entitled the Starute
" of Merchants, as exclufively in favour of that clafs

of men; and its extracrdinary feverity againft their

débtors, arofe from the circumftances of the times.

. . 0

# 13 Edaward 1. J. 3. 'The preamble of this ftatute points
out the peculiar obje& of the lawin thefe words: « Foraimuch
as merchants, which heretofore® have lent their goods to diverfe
perfons, be fallen in poverty, becaufe there is'no {peedy remedy

- provided whereby they may fhortly recover their debt at the -

day of payment; and for this caufe many merchants do re-
frain. to come into the realm with their merchandize, to the
damage of {uch merchants and of all the realm.”—As feveral
patts of the flatute may afford matter of obfervation, the whole
of it will be found in the Appendix H,

c - The




18 TREATISE
The rifing interefts of trade required in thofe days

the helping hand of government: for the merchant,
who was not then, as he is now, the firlt private

chara&er in the ftate, had to ftruggle in the crowd

againft the contempt and injuftice of the great. It
was Edward’s policy to bring him forward, by ex-

traordinary legal ‘privilege; and his .pohcy was

founded on-public wifdom.

CHAP.

ON CIVIL IMPRISONMENT. 19

CHAP VII

/fizoz’/oer Lzm of Impr /onme;zf in fafvour of the
BARONS '

T was not Edward’s policy to attempt any fud-

den depreflion of the great men who furrounded

his throne. He knew that they would fall, exattly

as the commons rofe ; and it was only neg,eﬁ'ary to
“divert their attention from the turn theh he had.
given to the balance. ' :
The mercantile body had received ﬁgnaI maiks
of favour; and if the barons had not at the fame
time been foothed, they would, it is probable; have
exerted all their power for the dlfcouragement of
that body of men ; not as rivals of any note or con-

‘ﬁderatlon, but as being, in their eftimation, unw0r~

thy and contemptible favourltes
- The law which had been made in the lat reign,

for the purpofe of compelling by imprifonment the

bailiffs and receivers of the barons to render their
accounts, was in itfelf a fit ﬁlb_]f?& of amendment ;
for, even after the defaulter had complied with the

law, by delivering an account, the fubftantial evil .

till remained. ’Ihat account might fhew a heavy -
arrear againft him; and there the ftatute was filent,
"The Barons, therefore, now acquired a very firong
remedy, g giving them powers over the perfons of their

debrors, (for it may be prefumed that, except their te-

nants, their receivers of rents were zheir only immedi-
' Ca2 ate
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ate debtors) ftill more ample than thofe obt?,i‘ned by
the merchants. It was enacted®, that Fheil‘ balhﬁ’s‘a.nd
receivers, upon being found in arrear by the decifion.
of auditors (who were appointed by ’thei.”e lords
themfelves) fhould be immediately cgmrplttcd to
 the neareft prifon, where the theriff, or his gaoler,
was to keep them in irons ; ‘and where they were to

live at their own eXpence, till they fully fatisﬁed their -

“Tords for the arrears which they ,oyvéd +.

" Phefe ftatutes againft bailiffs, in matters of account,
are material to the prefent purpofe, as they are re-

ferred to in fubfequent laws, extending imprifonment

to other caufes; ‘but of themfelves, they operated only .

within a very narrow circle, and were directed againft

one particular obje&. They went, indeed, beyond.

the line which had long been held facred, and which
‘proteé’réd every man from the lofs of libe-rt.y,_ for any
‘caufe thort of open outrage, of forcible injury.: but
they were alfo levelled ‘again{tvan at ::of the_ Wo;'i‘;
_fp’écies of difhonelty ; namely, a.breach of ;nu:ﬁ, ag-
- gravated, in general, by a difregard of one of the
ftrongeft relations then known in the ﬁate.l

r 13Ed\%rard Leci1r ) APpen‘dix 11{
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CHAP VI

Civil f%prgfonment Sfurther extended by t7aé Legé,&étufe.'

OR tipwards of fixty years the law of imprifon-

L' ment, for a caufe purely civil, refted where it
had been left by Edward the firft, viz. with Barons

who had been defrauded by dithoneft ftewards, and

merchants, who required all the encouragement and

aid which extraordinary privileges and protection

could give. It operated upon fuch particular cir~
cumftances as at firft juftified its introdu®ion, and
afterwards facilitated its progrefs. The idea was no
longer novel. The praice, in thofe fpecial cafes,
" had reconciled it, by habit, to the minds of the
" people. When, therefore, it was afterwards ex-

tended to others, it proceeded without obfervation

till at length it grew infenfibly into a common

courfe of execution, S .
1In thofe days, the circle of contingencies, in the

affairs of men, was more bounded than it is now;.

their conneftions were fewer; their tranfaCtions lefs
complicated. The effets, therefore, of future events,

were more within the range and forefight of pru~ -
dence; and it followed, as a neceffary confequence,
that fewer honeft individuals ‘could be ruined by

unforefeen calamities. In general, an infolvent
debtor was then an unworthy member of {ociety. So
uncertain were the obligations which,in antient times,

arofe from implied engagements, that 3 debt, tech-
C 3 - nically
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nically fo called, being a right to demand a fum cer-
tain, was founded on fome public, or judicial, act, or
written inftrument; or fuch a contract, without
writing, as might reduce the fum demanded to
a certain precife amount. To debts of this de-
terminate nature the adion of debt was confined ; and
if it _proceedéd upon a written inftrument, fuch as a

~ bond or deed, the defendant could run little hazard

of fuffering by an erroneous or unjult judgment;

_ becaufe, if the debt had been paid, the bond or

deed would have been cancelled. ~ If it proceed-
ed upon a fimple contract, there was a privilege
incident to the afion, which indeed lay open to

mariifeft objeCtions in point of expediency as well

:as juftice, but proteted an honeft defendant of
fair charatter. He was permitted to clear himfelf
of the demand, by fwearing that he owed nothing;
which was conclufive, if he got eleven of his neigh-
bours (who were called compurgators) to fupport
his credit, by making oath that they believed he
fwore truly. ‘This was termed waging bis law™.
To this a&tion of debt (for reafons perhaps found-

ed upon the particular nature of fuch actions) and -

alfo to the action of detinue, in which the defendant
had the- fame privilege of wager of law, the fame

- procefs againflt the perfon of the defendant, which

had been given to the Barons againft their bailifls;
or, in other words, the law of imprifonment by arreft,
was extended in the reign of Edward the third+.

#* The fource‘of this. pradtice has beeﬁ often traced, and is
well known—Even now it is known iz Jaaw.
.+ 25 Edward IIL, c. 17, ' ’

In
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- In the aion of detinue, the nature of the injury
: had {fomething criminal, or at leaft grofsly diﬂwne&y
In 1ts compofition.  That action* lay againft a per:
fon who having, by fair means, or with the appear-
ance. of right, got the goods of another into his
pofieffion," afterwards wrongfully detained them

He had not indeed pofffied himfelf of them by theﬁ;
or robbery; but, from the moment he refufed to re-
ftore them to the right owner, he held them b

no better title, - o

* Now fuperfeded in pra&ice by the action of trower, i
wh1ch there lies no wager of law: as the aion of debt ’ oxr:
ﬁmplf-‘: contradt, is, ( partly, for the fame reafon), fupeffedeill in
pradtice, by the alion of indebitatus affumpfit, for breach’ of

promife, or of affumpfit ; which is i
_ the technical word -
gagement or undertaking. e
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CHAP IX."

The Low of Impr zﬁwmem‘ ﬁzll furtber e;xz'ended in
Pmﬁwe, but not by the Zegzﬂm‘ure :

EWOR fome time after the ef’cabhfhment of the -

{everal courts of law, claims of right were
moft ﬁequent;y both .made and refifted thh cir-
curnftances’ of force and violence, -and the proper
fubje@s of jurifdiction belonging to the Court of
King’s Bench, comprized, in thofe days, a great
fha:e of all the difpmcs which occurred among the
~people. An injury, in matter of private right, was
then often truly, as well as techmcally, denomi-
wated a trefpals vi er armis. -

But the fubjects of litigation chanced of courfc
with the manners of the people.  Civil injury,
vithout any mixture of viclence, gave occafion to
many aQions; and as thefe were plopt:rly fubjett to
~ the jurifdi¢tion of the Court of Common Pleas, Wh1ch
“had alfo cognizance of certain forcible injurigs, by
fpecial warrant, or original writ from Cloancﬁry for
each pmncular caufe, that couit fcon camg to de-
termine moft of the queﬁlons of prlvate rwht which
occurred. _ |
"The bufinefs of the Court of King’s Bench was
in this manner much abridged; and it would fcem,
that there have been judges who found lefs enjoy-
ment in the honourable poffefiion of their own proper

pre-eminent jurifdiction, than in the conftant exer-.

", cife of _]ud1c1al power, however trivial the fubject.
' : 4 ~ The

ON CIVIL IMPRISONMENT. a5

T'he aftive fpirit of induftry began to be bufy even
onthe bench; and its fubftantial gains foon bore
down the dignity of magiftracy*. R

- The chancellor, in exercifing his power of 1ﬁ’umg
the king’s original writs at the fuit of the parties

: complammg, by which the Court of Common Pleas
~was -authorized to take cognizance of caufes, was

frequently obliged to form new writs, according to
the exigencies of particular cafes, to which former
precedents did not apply. This was indeed the

{ubjeét of a fpecial ftatute+; and an action founded

upon any fuch newly-formed writ, was technically
called an aétion of trefpafs on the cafe, to diftinguith it
from the action of trefpafs vi ¢z armis,” according to
the different nature of the injury. For though both
had the appellation of #rgfpafs, yet the trefpafs vi ef
armis, applied propexly to an a& which was “in
itfelf an émmediate injury to another’s perfon or pro-
perty.” And the action oz the cafe applied to an
omiffion; or to an act which was not immediately,

“but only by confequence, and collaterally, injurious.

- The various queftions thus arifing from the mul-
tiplicity of new rights, which the tranfaions of
an improved fociety had. introduced, were' brought -
before either of the courts indifferently; ac-
cording to the fuggeftion of the plaintiff at {uing
out hlS original writ from Chancery. And -the
Court of King’s Bench carme alfo frequently to act
by a delegﬂted not an origmal authorxty, even m‘

* Appendn K, . + 13 Edward I c. 24
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judging of injuries which were held in law to be
trefpafles both againft the private paty and the
public peace; and were confequenﬂy the proper {ub-
ject of their own original jurifdiction *.

~ From that time, thofe lines of diftinétion Wthh
had been clearly and ftrongly marked out at the
eftablifhment of the courts, were rendered obfcure
and confufed. 'The courts came foon to be. rival
powers, and were bufily ftlpel*feding the legiflature
by fiffitions contrivances, which operated as new
laws. Indeed, all their proceedings were fufficiently
expreflive of what was, in thofe days, their ultimate
object—which was neither the protection of perfonal
liberty; the fecurity of property; the fuppreflion of
groundlefs‘ litigation; nor the peace of the public.

The legiftature, it has been obferved, had already

removed the natural impreflion (inconfiftent, indeed,
in its full extent, with the well-being of advanced
fociety) that no civil power could touch the per-
fonal freedom of a man, who had committed no
violent wrong, or offence againft the peace of the
public; and the people therefore were prepared to
fuffer the gradual progrefs of imprifonment, even
for the declared purpofe of preventing only a re-

; mote 11]CODV€B1€HC€

The writs of trefpafs from Chancery came foon to
be formed, with a view more to the procefs which
might be convenient for the plaintiff;, than to the
nature of his complaint. - Caufes which had nothing
in n them of trg[pagﬂr, or ative injur Vs but arofe perhaps

* Appendix L. ,
from
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from omxfﬁon, had yet been denommated trefpaffes: -
and partly, perhaps, to favour the Juufdl&_;on of
the Court of King’s Bench, or to divide the bufi-
nefs of -civil altions more equally ; but chiefly, to
authorize the imprifonment of the defendant, for
which purpofe a charge of violence was indifpenfable,
they were often feigned (without the fmalleit colour
of truth) to have been. attended with force.
 Thus in numberlefs inftances, before the 1691ﬂ3-
ture had extended imprifonment, a defendant was

deprived of his hberty by the falfe uPPhCZlUOn of a
word.




e g e e e - C e e e e e o e i e -

28 TREATISE .  ON CIVIL IMPRISONMENT. ~ 29

, ‘ _ ‘ ‘ the srefpafs with wh1ch he was charged. He was
i - . : | -‘brought accordmgly, as a dehnquent before the
| o CHAP X | . "court, and then given to underﬁ:and that the warrant

A | | had charged him with a fuppofed trefpafs, or forcible

‘injury, for the fole purpofe of entitling them to feize:

his perfon; and that now, being a prifoner, he was

only. to anfwer a complaint made againft him by
his neighbour, refpecting a debt, or prxvate tranf-
action between them. : |

‘ The .Court of Common Pleczs ated, of courfe,

1 upon a fimilar plan, and proceeded upon a ficti-

~ tious #refpafs, which authorized the fubfequent pro-
cefs of imprifonment—for it is to ‘be rgmembered
that withouta charge of trefpafs, 1mpr1fonment or
mpms, was no pa1t of their procefs*. o

“Thé Court of Excheguer proceeded alfo i in a {imi-

" lar manner. ‘Their jurifdi€tion was, in its original
nature, ftri¢tly limited and' very clearly defined.
As mentioned in a former chapter, they had, minif~
terially, the management of the king’s revenues,
and judicially, the power of proceeding in matters
refpeting his debtors. When, therefore, they meant
to exceed their jurifdiction, they fuppofed the plaintiff

to be the king’s debtor. Upen that falfe fuggeftion -
or fiction,theyiffued their own writ aga inft the defend-
ant, as being debtor to the king’s debtor ; averring,
that the phmmﬂ" as the king’s debtor, was thereby
the lefs T able to pay the kmg s debt. Upon thfu:

| | - The fame Subjest continued.

'3 Y means of fictions, confiderably bolder than =~ = |
| P that which has been juft defcribed, the laws’
of arreft and 1mpr1fonment were carried, in pra&xce, .
Al farther. :
" When a defendant was in the cu"’tody of the’
Court of Kmo s Bench; that is, in -prifon, by its
+ authority upon a charge of forcible injury, he might,
if fued in another court, have gof clear of that fe- . ‘
cond action, by pleading the privilege arifing from
his being already in the cuftody of the Court of
King’s Bench*. Upon this a principle arofe, that
the court having him in cuftody for one fort of .
injury, was entitled to _proceed againft him for caufes, ;
of a nature totally different. B
This principle, by a fiction contrived for the pur-
poﬁ, the officers of the court turned to gooa ac-
~count. Itwas only fuppofing a man to be guilty of
_ a trefpafs, or public offence, fuch as fell under the
proper cognizance of the court, while perhaps they -
knéw him to be innocent. The proper warrant of
the court, viz. the Bill of Middlefex, (as it is gene- |
- rally termed) was iffued for feizing his perfon im- : :
mediately, and taking him into-the cuftody of the ;
court, that he might anfwer (as it was feigned) for

T T

o

® See chap. 3, /ztpra
+ The writ therefore obtamud the name of %w mznw, from
the introdu@lory words of the fcntence E
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* ‘Appendix M.
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fikion, this debtor of the  Juppefed debtor of the king,
was feized, imprifoned, and brought into court;

and then the :ﬁ&lon had done its office *,

* The encouragement and indulgence which the fpirit,
cither of litigioufnefs or rapacity, derived from this eagernefs
of pra&moners, belonging to particular courts, to acquire em-
ployment, may be eaﬁly conceived—ryet the fittions made ufe of
to draw jurifdiction to different courts, in cafes of which they
had no legal coprmzance, while they gave rife to many 1HeoraI
* imprifonments, may have been productive of one very important
good confequence, as « they have probably,” to ufe the words
pf Mpr. Mitford in his treatife on the pleadmgs in Chancery
« had the effe&t of preventing that abufe of power which is too
« often the confequence of the fingle ] jurifdi¢tion of one fupreme
« court.” The legiflature however might, without the ald {;f
ﬁ&;on, have dene the £ fame thing.- '

CHAP
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CHAP XI.

The Lﬂw of Imprifonment ﬁzll extended 5_y z‘/ae

LEGISLATURE.

OR upwards of one hundred and ﬁf'ty years, :

viz. from the 25th of Edward the third, to
the 1g9th of Henry the feventh, the law of civil im-

- pufonmcnt was not extended by the legxﬂature*

it was, on the contrary, alleviated in the reign of .

Henry the fixth, by the ftatutory introducion of

bail to the theriff, to be afterwards explained.
During that period, however, the induftry of the

practitioners of the law had been bufily and profitably

employed in fictitious practices, which were fome-

times attended with certain falutary effets; but, in-

extending imprifonment, without law, were clearly
unjuftifiable. Thofe practices met at length indire&ly

aCtions, proceeding, as already explained, upon

with the approbation of the legiflature. The law of
imprifonment, by arreft of the defendant, was extend--
ed by ftatute + to all aftions upon the cafe (as they.
were technically denominated) that is, to all fuch

original writs, for damages, arifing confequentially .

f’rom the particular circumftances of each par tlcu]ar
cale. - ‘
This was extending the law of imprifonment,

* Appendix N. + 19 Henry VI ¢ 9. .

without
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~ without reftriction or qualification, to almoft every
cafe which could occur*, and putting it far beyond

the foreﬁght of any man to guard againft it -

Obligations in law arifing’ from the moft remote
confequences, might at. any time deprive him of his
liberty. .

But in former times, the particular genius of the
monarch gave birth to particular laws for the govern-
ment of the people; even where his own 1mmed1ate

‘interefts did not require their aid. 1 was in the
reign of Henry the Jeventh that the law thus extend-

ed the imprifonment of defendants upon mere civil .

‘demands. The f{pirit of avarice was then {feated
on the throne of England; and the rights of per-
fonal freedom; the independence of integrity; the
efforts of induftry; even ‘the facred claims of mif~
fortime, were relentlefsly facrificed at her fhrine.
The reign of Henry the feventh became the petty
tyranny of an extortioner; not the . fovereignty
of a monarch: and the people were taught, by
the bafe miniftry of Empfon and Dudley, and the
frigid maxims of .their malfter, that- a failure in

the punétual payment of money, Wwas a wrong, .

which no diftinétions or circumftances could ex-
tenuate. ’ '

 * It was afterwards, by 23 Henry VIII Co 144 extended to
aftions of annulty and covenant.

CHAP.
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o

| CHAP XIL. .,
7 /919 éeﬂeﬁz‘ of Summons cr Wﬂmmg, previous to. t/'oe, :
Arreft and Impr ifonment of Defendants, taken away

éy new comrzw;zces, fozmded upon Suppq/’ zzon zmd .
}'zﬁzon,

N fuch alions as proceeded upon an. ongmal "
~writ from Chancery, the courts could only felze
the perfon of the defendant by a fubfequent writ
of capias ad refpondendum iffued againft h1m, even-'
tually, and after the warning Wthh preceding writs
afforded -him. The officers of the courts were thus
frequently dxfappomted as defendants who received
fuch previous notice, had an opportunity of com-
promifing claims, or appeahng to the reafon and
humanity of creditors.

But they had.alfo an opportumty of ﬁymg fud-

' denly from their country like felons; of relinquith-

ing their early habits; breaking the deareft ties of

- nature; and wandermg forlorn in a land of ftrangers -

~—for to this ftate of mifery, it was fald a debtor-
would fubmit, sather than yield himfelf, a helplefs

prifoner, to anfwer for a debt he could not pay.

The pr actice of the courts, therefore, took a neﬁr

courfe. By a chain of fittitious contrivances, they' :
~aflumed. the power of orxgmatmg actions in fuch

cafes as, the law faid, fhould only be orlgmated by
the king’s writ from Chancery-—-plamuﬁ's were . in.

‘fub&ance, though not perhaps-in form, delivered

S ﬁ'om»,
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from the preliminary of finding pledges of profgmz‘zoﬁ;
or fecurity to the public, againft groundlefs or ma-
Ticious fuits; and defendants were inftantly feized by
- the officers of court, without notice, intimation, oY

not, by any poflibility, be withdrawn frqm the united
power of the plaintiff, the judge, and the gaoler.
" The minds of the few who obferved fuch innova-
tions were diverted to confiderations of the conve-
niency, which, it was faid, would refult from 2

 carried into effect; thus— o N
-~ An’original writ from Chancery was f‘upp'o.fed—-
Pledges of profecution, or f@'cﬁr;ty agamfc grour{dm
" lefs and malicious fuits, 'Wercv‘fupqued-—.—the;’nqt{cg
" to the defendant was fuppofed—the fheriff’s inquiry
 for goods was {uppofed—his anfwer or return, that
“the defendant had no goods, was fuppofed;-AnS
;‘ upon thefe various fuppofitions, of important faéts*,

¢he writ for feizing the defendant’s perfon iﬁ‘ged on
the inftant ; and, inftead of being the very laft, was
‘the firft proceeding againit him. All the P1'ec¢d-
ing fteps were regularly taken 7 I.Zaf-w’, that.ls, (ac-
cording to the meaning of the expreﬂlon in many
cafes) they were not taken i truth. S
The blow thus fecretly and fuddenly given,

in every cafe, without regard to circumftances,
~ amicable means; and the credit and character
cers of the court were made fure -of emoluments,

:\< APPGI’L({IX 00' . .
- - which

- ) ‘ e Indiedd? '1({
warning of any fort; fo that their bodies” could

. pradtice correctory of thé: laW:fAnd the p’}ari was

it was impoffible to ward off, even by fair and -

~ of the defendant per‘hapsWere ruined. -But the offi-.

BRGEI A RORNES  .
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which might otherwife have efcaped them. The
legiflature knew nothing of. thefe new laws ; ‘but
the p{eople were told <« ﬁé?z'onejuré’s caigﬁ_/ﬁi equi-

das.”—All obftructions or precautions in the way of
fuitors, (becaufe fome had tended to the delay of

~ Jullice,) were now thrown "down; and the body of

a defendant, which might; it was faid, have been

withdrawn from the plaintiff by voluntary baniih;

ment, was thus fecured to him by imprifonment *.

* It nced hardly be obferved, that whatever refle@ions may
°ar1f"c upon the condu& of the courts formerly; in not annihilate
‘ing fees; but difpenfing with proceedings, which Rood, reafon-
ably, between a mere defendant and imprifoﬁmént, and which

y it was their duty to have preferved wherever. they had not been

- does by no means follow that thofe e

{uperfcded by ftatute; and however far it may ‘be. corre@ily
juft to fay, that fuch praices were dangerous and. illegal, it

by no : xploded proceedings ought
now to be reftored in practice, or any thing fimilar to them
adopted. -~ It will appear from the fequel that they :

e > fequ have not
cen ftated with any ﬁzch purpefe in view,
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36 T_ o | - Juftice difdains to furrender her own natural cha-
racter, or to diftort her proceedings, by travelling
through circuitous paths, to that which may be di-

- rectly attained. Where the altérnative is, that with-
out the ufe of a fition, in form, either the legifla-

- ture muft firike at the root of a whole fyftem to
‘get at a particular evil; or judges be compelled to

CH AP XL

The Mdxim  IN FICTIONE JURIS CONSISTIT

EQUITAS. ftretch out the arm of authority in fupport of pal-
S | o ommumicate no ] ~ pable iniquity, the affiftance of legal fition is there
JCH general maxims as comm 10 N e - Sitted. when. £ Qs »
UC ife %éa ‘are weapons equally dangerous i ‘ FO, I-)_eﬁpe}i;mnte; fB - tﬂ‘}vhen; lzgall ﬁgt II(‘,)CH '?.p‘ efq,;es e
precife > 3 conruption, or of igno- - , againft the ends of juftice, and the beft princip es
“the hands of perfidy and corruption, of S | ~of nature, it'ats in oppofition to the only purpofe it
Syance. . ST | -1 nrevailec -~ can profefs; and then deferves ancther name *,
‘T . ed , v v . ) SR i ;
" Thofe ftrange mifhapen powers, wh}ch p}:eval ° } - | . LT ' -
in the reign of Charles the firft,, pi‘g&lfed the wor - * See an obfervation on the fubje of legal fittion, by Lord
 of their prepoﬁerou's follies and abufes, under the ‘_ Mansfield, Appendix P.: : S |

motto < Salus populi fuprema lex.” ’The_ people were
. 'pleafe,d" with the found; and never con‘ﬁd_ercdi that‘,
of itfelf, it meant nothing, ﬂbéc_aufe it defined
Rmt'lill“l}rf wildeft latitude of opinion, or perverfion of ” | | o ——
udiciél authority, has, at\,timesg-’founq {h.e¥ter lmder | » . o ! |
the adage « Eft boni judicis qmg{zqre ]uﬁz{zam. o | L B
The maxim “ In fiftione juris confiftit equitas,
when taken as a general maxim, degra@es FheA dl'g-
nity of juftice, and is an in{:ult to lcgfﬂa[tlve fo}
" dom. Yet this maxim has, in the writings even of.
thefe days, been repeated and extolled as a propo-
_fition which every inftance demonttrates. o
When from premifes which have no foundation in
£act, but are fuppofed in law, a found conleu{jzon is
- drawn, and a falutary effect produced, ‘Jui’cxce 18 o | S -
' adminiftered by the machinery of legal fiction. But |
o l - ' juftice .

i
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C .H AP XIV.
BAIL Jjor the Appearance of Dcﬁndamsmor ¢ BAIL
TO THE SHERIFF.

THE peri’onal liberty of dcfendants havmg |

become a lucrative fubje of pofleffion in the
hands of the minifterial officers of the law, theriffs
and their followers let o farm the emolumcnts of
their power—"The confequences ‘were dreadful,

The country was aver-run by bands of robbers, clad

in the garb of office, and ar med with the warrants
of civil authonty The people were frlghtened at
the name of their fovereign.

This had been the ftate of things for a long ‘

Courfe of years, when, by a ftatute of Henry the
fixth, fome interruption was given to thofe depre-
“dations. . By ‘that ftatute® {fuch offices were no

longer to be let in farm; and perfons arreffed by
| the theriff upon actions, were, agreeably to the
commen law, to be fet at liberty, upon rewfonab”*
fureties, or bail for their appearance. '

o 23 Hen VI c. 9«—T11° preamble of this ftatute thews

the pr evalence of thofe abufes whlch have been deferibed above. -

It is in thefe words: « Item, the king conﬁdumg the great
perjury, extortion, and oppu’[f on, which be and have beén in
this realm by his fheriffs, under-fheriffs, and their clerks, coro-
* ners, ftewards of franchifes, bailiffs, and keepers of prifons, and
" other officers, in divers counties of this realm, hath ordained

by authority forefaid, in efcncwmg all fuch extortxons, per_]ury, .

- and oppreflion, that no fheriff)” &¢. o
o ' ‘ Yet

_ ?mfoner .
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Yet they were only delivered from the hardthips
of immediate imprifonment. In fad, their perfons
were given up to their bail inftead of the gaoler.
If the -defendant did not appear, the bail were an-

| fwer able to-the extent of the bail bond *.

If the ftatute,- in giving the benefit of bail to
defendants, had alfo reftored that part of the com-
mon law which required fecurity from plaintiffs for
the fair and dond fide profecution of a&ions; or had
provided fomethmo equlvalent, the rémedy mi&ht
have oper ated. But fo long as’it-was in the power
of a plaintiff to raife an aé‘tlon for any fum, without
qualification or reftraint, however groundlefs the

~demand, h¢ could gratify his malice, or accom-

plifh his purpofe of _extortion, by profecuting for a
fum far beyond the credit of the defendant— And

- the fubfequent pratice of the courts extended the

evil; for, by wirtue of their own difcretionary
powers, they required from the defendant fubftan-
tial fecurity, or, as it was termed, fpecial bail, in
all cafes without diftin@tion where the plaintiff -

ftated his caufe of ation to amcunt to £. 20 or

upwards; and afterwards, inftead of rvai'ﬁng the
fum with the rife of money-and the circumftances
of the people, they reduced it to one half that fum;

{o that common bail, as it was termed, that is, the

mfertmn of Lhe ﬁ&mous names of Dog and Roe ag
* Th1s bail for the defcndants qppezuan(:e can only be

dﬂ'ch'xrged by his giving ba;l after the return of the writ, for
the cofts and condcmnatmn, or tha; he fhall 1ender himfelf g

Rae f‘e@m-l.t_icsg
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:‘  fecurities, was admitted only where the debt ap- - ’ B '
!’ peared from the plaintiff’s own ftate of it to be under =~ = ® o ’, | C H A P. XV. |
o fe the defendant, though liable to 3 '
"  ;€ I{C{ W‘Il: tﬁ?;;?:ed out of cuftody upon nominal The z/%])erfeﬁ Remedy app[éed &y z‘be Legzjldmre, to
| gjﬁ but wherever the debt was £.10 or upwards, . # . abufes prattifed under the Lﬂ@ 0f Bail, in the Rezgn
o he could not give fubft anmal ball of pay the B of C/mr!es i/oe Secow’

“moncy, he 1c.d no means of 1 regamm.b his 11ber1‘y HUS ﬂood the law and pra&lce aﬁ:er the

ftatute of Henry the fixth. The fupeuor.
B | - cour ts imprifoned the defendant f01 want of bail in
: o e | . every cafe where the fum in queihon, according-
D - to the plaintiff’s ‘account of it, amounted to £. 10,
S o o o P - or upwards; and in no cafe was it neccffary for the
AR ' SRR ERE plaintiff to ftate the caufe of ation in the writ upon
- I ool o | which the defendant was arrefted. ‘
T S o v : ' It is therefore hardly poflible to conceive any -
o - thing more c\)mp]&ely empty, or more abfolutely
P N B 'falfe, than the form of writ by which, in the name
of the king, his fubjets were, for want of bail,
dally thrown mto prifen; and yet, notwﬁ:h{’t'mdm0r
the grofs outrages againft Ju{hce and good order,
L - o S S | . which were thus committed, in evafion of the ftatute
) ‘ - o B . of Henry the fixth (and which "did not pafs un-
e ' o e ' ‘ _ noucad by the 1ec1ﬂatu1e*) no preventive * was
| : thoucrht of till the 13th .of Charles the fecond :
tmuoh durmo that ]oncr meerval the laws of cwxl‘
1mpr1fonment had. bcen greatly extended.
Exclufive of the fatal 1mpe1fc6’c10n which has at- -
tended thefe laws from their firft extenfion over the
.peoplc at larbq, throughout their whole pzoorrc&,,
VIZ, thelr mdlféw’nmate and Lnbounded oper: atlon, :

a
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there were here two manifeft fources of endlefs abufe
—1{t, There was no check upon a plaintiff who
was difpofed, or found it convenient, to raife a
groundlefs action for a fum beyond the credit of the

'defendant———And 2d. No means were provided for

informing the defendant, at the time of the arreﬂ:

- for what caufe he was arrefted.

Althouorh the former of thefe evils was more

| weighty than the latter, and the {tatute of Charles

the f{econd defcribed both of them in very ample
terms *, yet it only provided a remedy for the
latter; and fuch a remedy as removed but part of
the evil. It went no farther than to ordain, that
if the certain and true caufe of action was not par-

ticularly defcribed in the writ or ‘warrant, the defen-

dant thould only be obliged to find bail to the ex-

tent of £.40. Whoever, therefore, was oppref-
fively arreffed upon a writ or warrant which defcrib-

~ed a {pecial caufe of action ; or who could not

find bail to the amount of £. 40, was as much
without a remedy as ever.

What was the (:onfcquenceP
fiill groaned under all the evils which the ftatute

The multitude

s

“defcr 1bed-——the gaols were full of miferable wretches,

oppreued as infolvent debtors; and the legiflature

expleﬁ?’d their regret, while they proclaimed their -

indolence, by inventing the fesble, and 1mpol1tlc,
"expedh,nt of anaif of infolvency . |

"’ * 13 Car. 1L f. 2. c. 2. -—See the defcuptmn of the abufes
which then prevailed, (and do ftill pxevaxl) in the preamble of

©that fratute, Appendix R.

f See chap. iufra, upon alls of mfolvencv

CHAF.
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~ CHAP XVIL |
The Effeit of the Statute lof CHARLE‘S THE vxSE‘C&V’)ND;

‘upon the Warrants of Arreft and Impr ifonment: oj

the Court of King's Bench..

T was formerly felt as one of the inconveniences
attending thofe fictitious proceedings in courts of
‘law, which were invented for fuch purpofes as could
not be avowed, that upon every alteration which
the legiflature found it neceffary to make upon the
legal courfe of procedure, inconfiftent with actual
pra&me, fome fititious. regulations were engrafted
by the courts themfelves. It muft ever be fO:tD Itis
the objet of fuch fictions, profeffedly for purpofes of
conveniency (which it is certain they often promote)
to counteract or evade, while they jeem to. co-ope-
rate with law.
To preferve their ex1ﬁence, by favmg appear-
ances, thofe fictitious proceedings had, therefore
- to accommodate themfelves to whatever new {hapé

the law might affume; and to extend or abridge their -
- operation accordingly.

The law knew nothing of the fititious pra&ice
by which the Court of King’s Bench had acquired
an original jurifdi®ion in certain civil caufes; or of

the fummary arreft and imprifonment to which de- .

fendants, in fuch civil caufes, were fubjeted by a
& courfe of proceﬁ which had been calculated only

Y for‘v
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~ for forcible i injuries. The ftatute of Chzules the
fecond, ‘therefore, in providing a remedy - for the
grofs abufes it defcribed, by ordaining that writs, &c.
fhould fpeufy the true caufe of a&ion, ftruck colla~
‘terally at the very root of that fititious praétice.
The Court of Common Pleas thought they had
by this {tatute cffectually récovered all their original
| Jurlfdiéhon in caufes of a nature purely civil; and
the officers and practitioners in the Court of ng S
" Bench were alarmed at the pLOfpe&: of lofing fo
'crreat and lucrative a fubm&t of cognizance. Indeed
the ftatute was fo direftly repugnant to the fiction
by which they held it, that the lofs appeared in-
’ALVltabIL ]
‘But they found rehef in one of thofe diftinGtions
~ which praé’clcal men of words* have frequently

brought to bear with {o much fuccefs’ againft fenfe

and reafon ¢ The ftatute,’ it was faid, ¢ will not be

- difobeyed, if what it requires is done,. though fome-‘
. zhzng more thall alfo be done.

It does, indeed,
_require that the true caufe of action fhall be fpe-

_clally defcribed in the writ, but it does not fay that

. afalfe caufe of adtion may not 4fo be given; there-

fore the ftatute will be obeyed, if. after ftating a

falfe caufe of a&lon, viz. a fiGtitious trefpafs or

forcible injury, a true caufe fhall alfo be deferibed

in the fame writ.’ ~Thus the writ will have a two-

fold ope1at1on—-—the firft part of 1t, though falfe, :

* The reafomngs of the courts were, even \ at that period, as
much confined, vpon many fubje&s, by the narrow fubtleties of
, language, as they ‘are now emarged by a wile hberahty of

rinciple, ° :
' P Wlll_‘
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will, « according to the comjé’ of the court,” found

the Jurlfd1&10n—-the fecond, being true, will comply
with the law, and give notice to- the defendant of

" the caufe for which he is 1mpr1foned *

In this manner the new law pr oduced only an

addition to the old fiction; and thofe fummary
warrants of imprifonment which had been formed
for fuch trefpaffes as by their outrage difturbed the
quiet of fociety, ftill continted to iffue, upon a falfe
fuggeftion, againft the liberty of thc peaceable o

tradex, or unfortunate debtor.

h Accordm gly the il oszdelc tx, or writ of lazzmt whmh
followed it, in cafe the defendant was not to be found in Middle~
fex, from thenceforward not only required the defendant to

' anfwer as before to a plea of trefpafs, but contained an addi-

tional claufe d‘.fcnbmg a fpemal caufe of altion, thus; <« And

‘alfo (ac etiam) to a bill of debt, &c.” —This is known by the '
~name of the ac etiam claufe in the bill;

’ but it i only neceffary
in cafes above [£.40. “And in fuch cafes an ac etzam claufe is
_addc& to the mpms of the Common Pleas

rnre. et
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R CHAP XVIL -

The Law of Civil ﬁﬂpfifi)nhent Jo far as it refpests the
Arreft of Defendants, or, technically, Imprifonment
on Mzsne Process, érougbz‘ dywn to the prefent
'~T ime. . o

HE leglﬂature, in framing the {’catutc of
Charles the fecond, feem to have been ear-
neftly defirous of obtaining a remedy, but not to
have rightly apprehended Where the ftrefs of the
evil' lay. The miferies they defcribed arofe more
- from the total want of reftraint uponvthe commence-
-ment of aétions, by malicious or defigning plaintiffs,
than the inconvenience of not informing defendants
by the writ, at the time of the arreft, for what caufe
they were arrefted. Yet ftill the law continued to
give to plaintiffs the fame unbridled power by
" which, on the one hand, they might extort the

~hardeft advantages, as the price of peace; and on

the other, had only to feaf the poflible confequence

of paying the cofts of the a&tion. It was a trade in
~ which the hazard of lofs, was far overbalanced by

the chance of gain. : :

~ Thus ftood the law, and all its attendant ev1ls, as

defcribed in the ftatute of Charles the fecond, tiil

the reign of George the firft; when the legiflature

took notice of the real fource of the mlfchlef and
,went a certain length to cure it.

* 12 Geo. 1. c. 29, .
- in

A flatute* made R
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i that reign, after enating, for the prevention of
arrefts in trifling aftons, that no perfon ‘thould
be imprifoned ‘upon -any procefs- ifluing out of a
fuperior court, where the caufe of a&lon dld not

amount to £. 10 or upwaxds ; nor out of any, infe-
rior court, where the caufe of ation did not amount

to 40 s. or upwards; ordains, that when the caufe

of altion fhall be of a {ufficient amount to ‘warrant
the arreft of the defendant, an affidaviz thall be made
by the plaintiff’ of fuch caufe of action, before a
judge, or a eommlﬁioner authorized for that pu1-
pofe. : '

In the reign of George the fecond thlS law was

~made perpetual

And in the prefent reign*, arrefts upon the
procefs of inferior courts for any caufe of ation

- under the amount of £. 1o were prohlblted, and

all aés for the recovery of {mall debts, fo far as
they authorized the 1mpr1fonment of defendants

~upon procefs, for a caufe of a&an under that:'.
amount, were repealed.

Thus ftands the prefent law of ane& and im-
prlfonment of dcfmdmz‘:. '

* 19 Geo. [IL. ¢. 29, § 70.~The exceptzons to the geners&'
law, auﬁnsr from thefe ftatutes, are ﬁated Appendix S '
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CHAP XVIL -

Civil Imprg'/&ﬂment in Execution s or Imprifonment -

of DEBTORS. ~

MPRISONMENT in exccution is, technically,
in contradiftin&ion to imprifonm.ent on mefue
procefs : or,:invothervwords,.lt is the fmpr%fonmcnc
of a debtor, in contradiftinétion to the 1mpr;fonm¢nc
of a defendant. o )
- The power of compelling defcndgnt.s‘ to-appear
in the action, and that of enforcing obedience to the
judgménﬁ pronounced, . are the. eﬁ’gntxalst of _]unfdm«
tion. If, therefore, a court can 1mp;1fon the de-
fendant during the pendency of the caufe, that he

may be ready to ‘anfwer the event, # forti{)ri it can
.imprif()n'~ him for the purpof¢ of enforqng .Qbe..,

dience to the judgment. R T R
 This feems to have been the original prn?mple.' of
' the 2ag§ias ad_fatisfaciendum ; that juddilciaﬂl ert Wthh
~ iffues in name of the king upon a judgment ; and

is direted to the fheriff,, commanding ‘him to ;a,ke

and fafely keep the debtor, fo that he may have

< pbis body” in court < tp fatisfy” the creditor for

the fum recovered, and cofts adjudged. |
The capias ad [atisfaciendum is thus th«:: warrant

“of imprifonment in execution, - ’I.n fome m{’canc.cs,
' as in account againtt bailiffs, and 'in debt ¥, a capias

. * 13Bdw. L co1t. c;,ha_p, 6,_fup;a'._;—25 Edw, III. ¢.17
" chap. 7, fupra, ST of

M e = e g e e e e

of this nature was, as we have feen, exprefsly given
by ftatute. But in general it ftands upon a pofition
“which, on the principle already mentioned, has long
been eftablithed as law, viz. that wherever capias
lies #n procefs, there, after judgment, capias ad fati/-
 Saciendum may iffue *—Or, in other words, that
wherever a common law court can arreft and im-
prifon the defendant in the action, it can imprifon
him as a debtor till he comply with the judgment }.
But if it happen that the debtor is infolvent, the
_ power of the court is fpent when he is fo imprifon-
ed. It has taken from him his liberty, but cannot
tpon circumftances reftore it; and he may remain '
Jfor life in the hands of a public officer, but in fact
the prifoner of a private individual §.

* 3 Rep. 12, Sir William Herbert’s Cafe.

+ The limited imprifonments for fmall debts of 465, and

under, by particular ftatute, dré fated in the Appérid'ix',T. '

- 1 The effe& of imprifonment of the ger/on, in depriving the
creditor of all execution againft the gfate of the debor, during
, his life, is ftated in the Appéndix V. ‘ o

"The law of Scotland, and alfo the laws of foreign commercial

countries, fuch as Hollaid, are extremely different from the law

-~ of England, refpeting the imprifonment of debtoys, = See
. Appendix U, '

E  PART
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CHAP L
T bé genem} Purp(ye of the fbllowing Chapters. .

IF the progrefs and prefent ftate of thofe compre-
3 henfive laws of civil imprifonment which hang
over the perfons of all the unprivileged commons
of Engiand, have been fairly defcribed; neither their
extra®ion nor their afpect will procure them a fa-
vourable reception from an enlarged or benevolent
mind. ~ But it is not by the loofe fuggeftions of
general impreffion, or of benevolent fentiment;
that laws are to be tried. They are to be juftified
or condemned by conclufions, deliberately drawn,
from their combined effefts upon the immediate
happinefs of the individual, and the more remote
inteyefts of the community —effects which ought
reciprocally to aid or correét, by reciprocally acting
upon each. other. : ‘ , |
L Ly : With

- ON CIVIL IMPRISONMENT. s
With this general obfervation in view; the fub—:

Je& propofed is now to be profecuted. The pro<

grefs of the laws of ¢ivil imprifonment has been
traced.-. It remains to ftate their immediate effects;
to point out’th(;ir,leading qualitieé ; to examine fé:
parately their parts; and to confider the principles

and purpofes afcribed to them—in other words, to
. 3 2

try their operation by their object,

~
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cHAP IL

The immediate Effet of the Laws of ,.(J”z'jz)z'l Imprz‘/ﬁu :

 ment upon the Situation of the Individual — fwzt}? |

" a Refletion on the Prejudice arifing from folfe Ideas |
of HUMA"N'ITY. ‘ c

N‘ Englithman, born in that country th:arc‘
the fettered African becornes free; breathing
libérty from his birth;’ and generous, .from‘ the beft
~ caufe of generoﬁty, a f{enfe of honeft 1‘ndependen<.:c;
is ftruck by the hand of misfortune, rendered in-
capab‘lekof paying his debts, and rgd}lccd to poverty%
His perfon is from that moment 1n the power ©
another, and his integrity affords him, in law, m
boffible means of relief. e :
PO?; he configned to flavery? No. The word ffa-
~wery is not fuffered: His fituation 18 dei:cnbed in
milder terms: he is committed to prifon, and
placed under the power of his -creditor, becal?fe he
is 'unable to pay him the debt which he owes him.
" How miferably are we led aftray from the true
\ature of things by a found! -
| naf;l‘rlfeoé:;ve \%ho }:‘.oils in chains for his mafter, alts
a part in fociety. v
from his labour; and pe
a better ftate.

out his tedious hours in bondage 2

i

He derives fome confequence
rhaps has never known.
But the imprifoned debtor, who

. 1l the fweets of liberty, muft drag
ot nd in idlenefs; -

dy_(ﬁ:pr'wed;y

_______

ON CIVIL IMPRISONMENT.  s3-

depri{réd, perhaps for life, of all that life could en-
able him to enjoy. ‘ I

If indeed we look into a gaol with the eye of
philanthropy, a picture of human woe fhall there

prefent itfelf, fuch as imagination could never have -
formed. ' It is drawn from combinations of »fmiferly,'_;.; |
- which extend themfelves far beyond the walls of the

prifon. They reach the fad dwelling of many a

drooping family, reduced to the extremities of want,
- and driven perhaps to infamy

: %

There are men of no unworthy or obdurate

- character, who have taught their minds to take the

alarm when, in the courfe of an argument upon'a fub-
ject of general concern, pictures of private diftrefs are

- prefented to the feelings. They are jealous of the

flighteft encroachment upon what they hold to be -
Forgetful of the
wife harmony of nature, which has ordered that no -
- one power of the human mind can perform its.due
funttions-alone, they difable one, that another may

the ftri¢t prerogatives of reafon.

act with better energy. - .
Nor is it furprifing that this prejudice fhould

often be cherithed, while the weaknefs of thofe dif-

tempered fecliﬁgs which difturb the judgments of
men, is {uffered to ufurp the name of humanity.
‘True humanity looks fteadily upon thofe private

miferies which are{ubfervient to the great pur- -~

pofes of gemeral happinefs. Tempered by the cool

* Appenaix W.

E 3 fuggeftions
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,fugge{’uons of fober reﬂec‘hon, it can aé with de-
termined feverity; and in the purfuits of a great and
extended benevolence, is fuperior to the influence of
parrow affections, -
But he who is poﬁeffed of that juft humamty'
which ¢an be fevere, will feel for thofe who fink

unheeded and unlsnown under the fore and unnatural ,

preflure of perverted laws, And his judgment will
approve of the feeling.—For it is wife to indulge
the tendereft fympathies of the foul, when they atk

in unifon with the beft principles of juftice, and -

the {overeign authority of public good,

CHI&PQ

ON CIVIL IMPRISONMENT. z¢

CHAP. I

T be szz' Opemfzon of ﬂae Laws qf szl
' Imprifonment. -

T is rlghtly faxd that civil fomety muf’c be go-'
‘A verned by genelal not by partial,. 1ules, but
it is the principle only that is general : the direftion is

fpecial and relative- In municipal law, as in na-
ture, it holds under a general prmaple, that.diffe-
rent caufes have different effe@ts;

trouled by rule.
"This prmc1ple, in all its parts, Would feem to be
abfolutely reverfed by the laws of imprifonment.

Let us trace their operation in a few familiar ex-
“amples, beyond the line which the bankxupt 1aws-

have drawn around the trading world.

By fome of thofe untoward accidents which CI‘OfS‘ |

the fmootheft ways of life, or by the folly or villainy

of others, a man of the pureft pr1nc1ples and fimpleft -

manners is rendered incapable of doing Juftice to
thofe who have trufted him. Reaﬁm mﬁantly de-
cxdes—he thall fuffer, but vet have the benefit of

his mtegrlty, and others muft partake of his mlf |

fortunes—it is the tacit condition of all our reci-=

plocal obhcmons in fociety. But the law declares '

E 4 . that,

that cir cumﬁances ‘
vary- confequences; and yet the variation is con-

e
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that, guiltlefs as ‘he is, he may be configned to.

endlefs 1mpr1fonment, by thofe whom he never

meant to injure.
An innocent, nay a patriotic,. pro_]e&or, full " of

ideal - improvements and fanguine expectations ;-
‘adtive and induftrious, but weak and vifionary;.

comes under engagements which he has not a doubt
of being able to difcharge, but which follow the fate
of his {chemes — in due courfe of law they termi-
‘nate in 2 gaol He feels that he is unfortunate,
“but knows not how he is guilty,”

A prodigal, the fport of youthful leV1ty, and
‘prey of fathion ; too much a coxcomb to be pofi-
tively a villain; and yet too thoughtlefs to be truly
honeft, runs heedlefs along, till he falls into the gulph
“which the law has prepared for him. He is taught
' to refleét; but may never be fuffered to profit by
“his experience.

And an abandoned cheat, a fmiling polithed thief,
‘who can command his paffions, praltife fimple man-
‘ners, falcinate honour, and cajole unfufpeéting
honefty ; whofe laborious and fyftematic profligacy
has, for the ends of deliberate wickednefs, encoun-
tered and furmounted difficulties which virtue would
‘never have known—bis courfe at length is run—>he
has no misfortunes to lament ; he cannot appeal to
“one honeft action y-but, as an infolvent debtor, he
meets with” no- harder fate than thofe Who went’
before him, ‘

Thus it 1s——By the prefent laws of imprifonment

fo; debt, whxch %know indeed of no diftinctions,.
/ | one
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one common fate indifcriminately awaits the inno-
cent and melancholy vi&im of misfortune; ‘the difs
appomted projettor; the giddy prodloal and the
abandoned profligate*..

* ‘And fach examples of injuftice are, to a certam degree‘
unavoidable. For if the laws of imprifonment did not in their
firft operation proceed againft debtors indifcriminately, they
would feldom proceed with effect. But the fa&, that fuch con-
fequences are ar f 7:/2 unavoidable, affords ftrong- reafon why

. 'the law fhould, in its common courfe, take notice of the fitua-
“tion of prifoners, and afford means for the relief of the honeft,

and punifhment of the guilty To fhew that this is praticable,

and would be politic, 'is the objec of the following chapters:

but they are not meant to go farther,—-—]m;bz ifonment for debr i

. 'ma’ _/p:q/aéle.

“CHAP.
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.  CHAP IV
A fimple A’ﬁzz’mié‘ of Debt the JSingle preliminary Pro-
ceeding upon which a Defendant - is arrefied and

imprifoned on the Commgncemmt of the Aftion againft
bzm. |

T would be matter of novelty to many a com~
mon pxa&;wner, to be told, that for the purpofe

of preventing the confequences of wanton, ground-

lefs, or malicious altions, the law requires fubftan-
tial fecurity for the fair and bond fide profecutlon
by the plaintiff of every fuit he commences in a
court of juftice: yet the fiftitious names of Fobn

" Doe and Richard Roe as pledges of profecution, by

which the practice fatlsﬁes the law, would be no
novelty to his ear.

The fa& is, that the fole plehmmary towards
the commencement of fuch an a&ion as fhall
~ ipftantly deprive the defendant of his perfonal
freedom is a fimple affidavit—the oath of the plaintiff
" that the defendant owes him a certain fum of money,
“This fingle a&t of an individual, executed as a
matter Of courfe, before a perfon who adminifters
an oath with the moft perfe@c official flight and in-
- difference, has, for the time, upon the perfon of
him againft whom the- proceeding s directed, all
the effe¢t of a folemn and deliberate judgment
pronounced by a {upreme court of judicature.
~ The affidavit muft be pofitive and direct :
rm,,ﬁ eYPrefsly aver that the defendant is mdebted to

~the -
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the plaintiff in a certain fum of money. This has
been fettled in the Court of King’s Bench*, in
order to countera®, if poflible, by the apprehenfion
of pumfhment fomewhat of the ftrong temptation
to perjury which arifes from the facility of the
meafure, by depriving it of the thelter which equx-
vocal and indire& expreflion. anords. »

So much the aﬂid&yxt, upon the faith of wh1ch
the defendant is 1mpr110ned does pofitively ftate—.
but it is alfo fit to enquire what it does ot ftate.

The affidavit does not frate that the defendant: 06~
2ained credit from the plczzm‘gf upon falfe pretences.
1t does mot frate that be is privately withdrawing
bis effects, for the purpofe of defmudmg bis e¢reditors.

1t does not flate that there is reafon to think he zs
@bout to abfeond or conceal himfelf.

I fbort, it does not frate any one czrcumﬁzzme  from

wbzc/o it can be. inferred, or even fufpeifed, that the

defendant either bas committed, or means to commit, &
FRAUD, by fecreting bis qﬁ’eé‘z’s, or wzt/oa’mwmg bzs
Dperfon.

Such is the nature of the ‘only precaution in ge-
neral practice for preventing a grofs abufe of legal
authority, and protecting individuals from one of the
worft calamities which it is in the power of one man
to brmcr upon another Ig

* Appendix X,
~ + There are cafes where the claim being for remote and un-
gertain damages, the defendant cannot be arrefted without a
fpecial order of the court, or of a judge, upon a fpecial aﬂidavﬂ:

of cxrcumﬁanceswbut the above is the freneral law_and prac--
tice - ’

'CHAP..'
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‘the fum contained in the judgment.
“complaint or objection, tending to the contrary, is
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CHAP V.

- The ,Queﬁzcm Sfated, Upon what PrINcIPLE the Re-

lation between Debtor and Creditor, WITHOUT ANY
 CircuMsTANCE oF FRAUD, draws after it the

" Confequence of that Impri /mment to w/ozcla, éy the .

Low as it flands, Debtors are juéjeﬁed‘
X 7HATEVER may be the tr‘u'th of the cafe

in point of fa@—whether the caufe has
~ been deliberately tried upon its merits, or the de-

fendant has been unable to defiay the coft of a de-
fonce, and has therefore defpondently fuffered
it to take its courfe without interruption; it is

neceflarily and fairly to be inferred, after a judg-
-ment has been regularly pronounced againft him by
a court of juftice, that he owes the debt for which -
‘he has been imprifoned.  Every prxfoner therefore
in execution, that is, every perfon who is in prifon

upon a judgment, is the debtor of him at whofe
fuit he ftands fo imprifoned, to the full extent of

No private

then to be liftened to: the relative fituations of the
two parties are fixed; the one is a ju{’c creditor, the
gther an infolvent debtor.

and creditor can ever, of itfelf, and without the
ingredient of fraud, draw after it that impr lfonment
to Whlch the debtor is by law fubyé’tcd
o , The

F

But it is fair to . inquire |
- upon what principle it is'that the relation of debtor

ON CIVIL IMPRISONMENT. = i

The diftin& and proper character of imprifon-
ment in execution for debt, as now prattifed, feems
no where to have received a corre& and precife
definition. It is to be found at one time loofely
reprefemted as a pum//yment*——at another, asa mode
of coércion+—and at another as in itfelf a- Jatisfattion .

- It may alfo be confidered by fome as the effect of a

tacit or implied agreement between the contracting
partles, or as the means of giving effect to the juft
cxpe&atzons of creditors ;-—-and by others as matter
of public policy.

This obfcurity which covers its pr1nc1ple (1f a8

it has long been pradtifed, it has any regular prin-

cxple) may be the caufe of that blind reipe@t which
it has in gencrai met with, and the filence in which ~
the people at large (and a people of fenﬁbmty)
formerly viewed even its worft abufus, and moft ir-
regular confequences. |

* 2 Blackft, Com. 473.—Ibid. 3. 415.
+ ¢ The intent of the capias ad fatisfaciendum is to 1mpnfom .
« the body of the debtor #/ fatisfaction be made for the debt, .

. e cofts, and damages.”” -3 Blackft. Com. 414..

. -1 In'the introduction to a very elegant panegyric upon th;,
care and circumf{peétion of the law, in maintaining to every in-
dividual (among other important obje&s) ¢« the enjoyment of
<« his civil nghts, without entrenching upon thofe of any other -
e jndividual in the nation,” Sir William Blackftone obferves
that the execution of a judgment < puts the party in fpecific
« pofleflion of his right, by the intervention of minifterial officers,
« or elfe gives him an ample fatisfaction, either by equivalent:
Fe ‘damages, or by the confinement of bis body Who is gullty of the
¢ injury complamed of ?—Ibid. 422.

Here it is laid down that a creditor derives az amplz Jasisfac~
tion by the confinement of the debtor’s body,

toh oy o crfnnt of e i 0 CHAP.
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_CHAP. VL

t‘wzl Impr ifonment in Execuz‘za;z, coigf dered s &
PunisamENT.

F imprifonment in execution for a civil debt is
I to be confidered as a punifbment, the caufe of it
‘muft be’a ¢rime: but this will be found to involve a
multitude of difficulties.

The idea of crime is too well underftood, to re-
qu1re or with propriety to admit of formal definition.
It is one of the fimpleft ideas that can be prefented
to the mind, and therefore fhall not be made the
fubje&t of difcufiion. .

As every infolvent debtor without any fort of
diftinGion (except that which arifes from the bank-

" yupt laws in matters of trade, and what is called the
. Lords A, both to be afterwards confidered) is fub-

jefted to the poffible confequence of endlefs im-
prlfonment every infolvent debtor muft of courfe,
in this view, be equally and without dxi’cmé‘uon
criminal.

‘The charaéter of 1nfo]vmcy, fimply conﬁdered;
arlfes from contraCting a debt, and failing to fulfil

or difcharge it.

If every infolvent debtor is criminal, there muﬂ:
be guilt either in one or both of thefe circumftances,

in every cafe where they occur.—Let the contraé’cmg

of the debt be ﬁrfc confidered,
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+ In this age and country, it will hardly require
argument -to fhew that a man commits no offence
by contrading a debt which he has every probability
in reafon to thmk he fhall have funds to difcharge.

‘But it would be an outrage againft common: fenfc

any where, for a-moment to fuppofe, that 2 man
who has a moral certainty of fulfilling an engagemeat,
does any thing amifs in coming under that engage=
ment; only becaufe it is W1th1n the compafs of pof-
fibility that he may never be able to difcharge it *.-
In contratting the debt, therefore, which he afters

“wards fails to difcharge; he may be perfectly inno-

cent; becaufe his intentions may be feur and his

‘ profpe&q juft and rational.

+ And in failing to dj fcbarge the debt he has con-
tracted, he may be equally i innocent; for that may

| happen in as many different ways as there are va-

rieties in the unforefeen events of life. |
If this be fo, it cannot furely be faid, t'hat while
each of the two ingredients is confiftent with per- -

- feét integrity and innocence -{-, the lew fhall hold ae

the fame time that there is guilt in the general :

" ‘charater of infolvent debtor, which is compofed
of both;

that it began by his contra@ing the
debt, and was confummated by his failing to dif~
charge it; and that, by one more of thofe fittions
which fometvmes elude the grafp of r»eaion, amidf
the fubtleties of artificial {yftem, the legal offenice
of failing to pay, by relating back to the contra&ion
of the debt, taints the whole from begmmng to

* See Pufendorff and Barbeyrac, Appendzx Y.
: ¥ Appendxx, o

f o w
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- end, and raifes up a criminal in the eye of law;

without the aid either of criminal a¢ or intention—
propofitions there certainly are which are formed of

“no better materials.

“But even when it happens that an infolvent debtor

is not thus converted into a, criminal by operation

of law, without any confcioufnefs or interpofition
of his own; but is truly guilty of fraud, either by

~ contracting the debt, without any view to the
means of payment, or by not afterwards applying

the means in his power towards difcharging it ; and
T ) . . ' ‘ . .

that, in common with others, he is imprifoned,

perhaps for life; he is fo imprifoned, not as a per-

- fon who has been guilty of fraud, but fimply as an

infolvent debtor. The real truth of the cafe could

" never be difcovered from this its legal confequencer

Even the gaoler cannot, from appearances, dif-

tinguifh a prifoner of the former defcription fromr |

one of the latter; if it be not perchance by the
levity of the one, and the defpondency of the other—
the former, relieved by a fituation milder than he

‘knew he deferved ; the latter, depreflfed by a. ftate
of mifery which he never did any thing to deferve. ‘

If infolvency, as being often confiftent with the

" faireft intentions, cannot iz #/elf be criminal; im-
el . ; - .
- prifonment in execution, for civil debt, cannot be

rendered confiftent with the idea of punifhment.
Y_Bu',t; there are other reafons why that fort of im-
prifonment cannot be réconciled to the principles of
punithment. - S
The punithment of crimes or offences is a matter

Punithment

of public concern, and inflifted by the public..
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Punithment is alfo proportioned to the guilt of the
qﬁ'eqder: when, therefore, the guilt admits of dif-
~ tin€tions and degrees, {o does the punifhment, :
. I.3ut imprifonment in execution is inflicted by one
mdlvidual upon another, who therefore fuffers pri-;
vately, at the pleafure of a fellow citizen, without =
the knowledge, -attention, or interference of the
public : and although his infolvency, if at all to be
conﬁ,dered as cyrimina’l,i mufs admit of various de-
grees gnd modifications, the law prefcribes no limits
to the poffible endurance of his fufferings. As an
U?folyent debtor he may be innocent, and his-cre-
ditor permitted to torment him ;—as an infolvent
debtor he may be criminal, and his creditor fuffer-
ed, from the impulfe of the moment, to turn him
loofe and unpunithed upon fociety. = =
N Punithment is not to avenge, but to warn and
mﬂ:ru&, There is a grandeur in public principle
'.Whid'l difdains the little obje@s of pamoﬁ. But
imprifonment in execution, while it gratifies privaﬁe
vengeance, and -may ruin the perfon who fuffers it,
can never operate by way of example for the good
of others. The reafon is moft manifeft; it falls
from no height; it is the blow of an equal, perhaps
?f an avowed enemy; it provokes refentment or
indignation ; it is indiferiminate and capricious in . -
its application—it is confequently uncertain and
Impotent, T B
) A mind fo conftrutted, or formed -by mean
ety s i ety from she fear of punith-
] ¢ induftrious and cunning in dif-
Coverxng means to elude it; and where there is fo

K " much
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muCh uncertainty, there -never can be dny fixe

apprehenfion. fonment in execution for a

" Moreaver, if imp L ithment of - | CHAP. VI

i 1§;I‘d’f:‘bt i's? a punifhment, 1t 15 @ P“m&fhmem» . ‘ '

Civi - SR "f n rife. in exact propor- . S ~

v . ten rife in €X ! , v e . . '
which the feverity may © d worth of the fufferer,. - Civil Imprifoninent in Execution confidered as a Mode
. . . A . . - ~ . a ( y * ~ “e . . ) , .

tion to the innocence. ant il of a villain- can : of Corrcion.

The depraved and gr ovelling foul of but ge- - |

. g : e \ 18] - - ' . o

B _jovments in a gaol—1It 18 the w.eak,‘. e | T has been held d { indeed, fr he
find enjoym o or the PféY'Of" misfortone, v L' has been held, and feems indeed, from the

nerous dupe of artifice, OF the Pity ' - terms of the writ or warrant, to have been the

original idea of the law, that civil imprifonment in
execution is nierely a mode of coercion, or an im-
prifonment till fatisfaCion be made—that is, until
a difhoneft man is compelled, fgualore carceris, to
do juftice. | : , | ‘

‘Then what is to be faid for it when it a&ts againft
an honeft man, for the purpofe of compelling him to
perform an impoffibility? The fame thing which
has been faid for sorture when inflicted upon in-
nocence, as the pofible means of, fometimes, ex-
‘torting a difcovery of guile,

‘The law, it is faid, prefumes that every man is
able to perform the promife or engagement he has
made ; and concludes that his failure is therefore
wilful.  And this-is right—but the law goes far-
ther. 'The prima facie evidence of a legal prefumps.
tion is made to change its nature; and inftead of
being opento contrary evidence, is held to be abfo-
lute and conclufive: for the debtor has no poffible
means-of proving his innocence and inability.

who feels all its horrors ™y,

* Appendix A A
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| Impx‘if;mment therefore for debt; in the prc.fem;
ftate of the law, if it aéts as 2 mode of coerclon,

s with the certainty’
juftice, and only the cha

‘moting it,

of often offending againft
nce of fometimes pro-
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cHAP VHL .

Civil Imprifonment in Execution confidered as in itfelf
@ Legal SATISFACTION fo the Creditor.

THERE are not only many fayings of lawyers,
but alfo eftablithed legal diftinttions, which
reprefent imprifonment for debt as being i izelf 2
Jatisfattion to the creditor. Confidering it in this
light, we fhall be no lefs unfuccefsful in our in-
quiries for fomething confiftent or rational in its
nature, ) o : ,

- A legal fatisfaCtion muft be fomething received in
return for fomething given—Let this be applied—

A creditor has of his ewn accord, and with the cir~

cumftances, to which he trufted; open to inquiry,
lent his money; or fold his goods. In general he can
only be repaid by money or goods. Yet the law does

“not lead the creditor firft to inquire after his debtor’s

money or goods to which he trufted; but fays, he

may inftantly proceed to recover a fatisfaction, not

by receiving any thing himfelf, but by depriving
his debtor of his perfonal freedom. For that pur-
pofe it arms him with the power of delivering over .
the body of his debtor into the cuftody of other men,
whofe duty it is to deprive him of the commion air

~of heaven, and reduce him to the loweft ftate of
animal exiftence. L

F 3 | | .'A’léggal_

/
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‘ . . ~ s . o e !
A legal fatisfaclion, whether real or fichuiows,

~ can, without a contradi€tion in f:em:ls; be c’onﬁdere-d«'
in no other light than asa legal .equlv_alent.. How 1s

it, then, that the pér.petu-al'im‘pnfonme'm‘ of a fellow -

citizen is, in the eye of law, no more than a fatif-

faltion for twenty pounds, and yet is alfo.a;-fzitis‘fac,-'. '

tion for twenty thoufand ? .
A fatisfaion admits of gradation; it may be in
‘par'\t: or in full: but imprifonment for an hour has
thie fame value in law as imprifontment for life. I
the debior bas once entered the walls of 4 prifon as a
debtor in exccution, the creditor lofes from that @o'men;::
every fubﬁdntz“czl\ means of enforcing j)ayment dzzfmg bis
Jebtor’s life. The debtor may poflefs the wealth of

the Indies—1f he is contented to poffefs it ina gaol, .

(a fecure and Well—accomrfnodated. retreat for .thc
"éhjbyihénts of avarice) ‘he may lzfugh at ~th¢ -1dl'e
anger of his creditor, and .darc him to touch h}&
tmanors or his coffers *. - g -

" If the fatisfadtion which arifes i1 law to the cre-

ditor fom the fmprionment of his debtor, procecds

upon the idea that the debtor i made o fuffer-in
" one way for what the creditor fuffers m “another,
the matter will be. found equally inextricable. A
debtor who is horieft and unfortunate 5 who feels thz%t
high relifh for freedom and independence, which is
the chiéf felicity of worthy minds; ‘who has hitherto
and the innocent pleafures of focietys fuffets ‘in-
finitely more by the lofs of his liberty, than he who
never knew how to ufe, and for -ever abufed, the

~

pethaps enjoyed the beft bleflings of domeftic life;

& Appendix B B.
PP mcans
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means of happihéfse—_but the debt of the latter may
be infinitely greater than that of the former. : Con-
fidering then the imprifonment of the debtor as' in

_' jtfelf a fatisfadtion, of the nature deéfcribed, ‘the rea-

foning (if it deferve the name) terminates in this,

that the lofs of the creditor may be trivial, and his.

debtor rendered miferable; or his lofs may be great,

* and his debtor hardly affeted. . - -

When we read the criminal laws of certain na-
tions in a rude ftate of fociety, we find every mem-
‘ber of the. human body, as well as life itfelf, had
its legal valuation in money. We are ftruck at the
brutality of men who could thus coolly and delibe-

- rately, at the table of {tate, form, with minute and
*_barbarous precifion, a fcale of compofitions; accord-

ing to which a man had only to count his money,

~in order to know how he could beft afford to gra-

tify the rage of a favage—whether by breaking the
bones, or beating out the brains, of his enemy. |
In England we dare not fhed the blood of our

" neighbours; we cannot deprive them of their limbs,

or of their lives; but, at a certain eXpence, we can
effeGually difable them from enjoying the ufe of
them. - Under the mafk of friendthip, a man may
tempt the deftined victim of his cruelty to become -
his debtor: he may praétife on his failings, and

_encourage his follies; he may then deprive “him

legally of his- liberty, and confign him to mifery.

" For £.20 he can take from under the orders of

the king the perfon’of a foldier in the immediate fer-
vice of his country: for £.20 he can lock up the

* body of an able feaman, when men muft be hunted
~-down to fupport the honour and fafety of the na-

" Fa o Vtio.n,:r"
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tion: for 25, 4d. a week*, or £.5. 11s. 4d. a year,
~ he can hold a fellow citizen in pbrpetual durance—

‘fo that for little more than £. 100 a year, a man, in
this land of freedom, may purchafe the bondage of

twenty wretched prifoners. It is enough to- fay
that this.is poffible, and would be na more than the
exercife of a legal right.-

~ The queftion may now be afked, Which of the f
two, ‘the ¢riminal code of the antlent Germans, or

this branch of the czfvzl laws of England is the moft
barbarous? | ' |

If it is true (for t.he_ idea would feem to have
arifen from the mifapprehenfion of a figurative
exprefliont) that the Romans ever received it as
‘a'law that creditors might cut their debtors in

 pieces, an example of mad ferocity in lemﬂauon is

there afforded, which aftonifhes reafon, and fhocks
humanity. But thofe early laws of the moft pohfh-
ed ftate in Greece (afterwards reformed by Solon)
~and of other nations, by which infolvent debtors,
~and even fometimes their wives and children, were
~ufed or fold by their creditors as flaves ; or the law

of Ruffia, by which a Mufcovite is delivered over -

- to his creditor, firft to be well beaten by him, and
then made his flave ;. have nothing in them fo irra-
tional, atleaft, as the Englith law of civil imprifon-
ment. For fuch laws are not both cruel and in-

- efficient; they do not take every thing from the

debtor, and yet give nothing to the creditor f.

- * 'This is the {ubfiftence allowed under the Lords j[r‘, to be '

afterwards explained.

+ Appendix C C. 1; Appendix D D.
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CHAP IX.

¥

il Impr jonment conf idered upon the Prmczple of
an zmplzed oF tacit Agreement.

W HEN fyftem has IoPc fight of the ﬁmphczty

of nature,- and is puthed to the extreme of
reforting upon every occafion to artificial principle,

it confounds, ‘inftead of aiding, the reafonings of
men. The mind is made to wander by a circuitous
‘ pxogrefs, throucrh laboured and forced 1mphcat10ns, -
in fearch of an objeft which lay direétly before it;

and the plaineft truths are obfcured by the intrica-
gies of abftra& demonftration:
The ftrength and energy of thofe pxmc1ples of

law and of equity, which are to be met with through--

out all the different parts of Reman jurifprudence,

‘have furnifhed rules and maxims of municipal law

to every nation in Europe. But fome of the theories
which rofe upon the principles of that great and

- juftly celebrated fyftem were much too refined for

practical application. They gave employment : to

“commentatoers; but could never reach the under-
frandings of the ‘people. . Nor was it neceflary they

fhould—they were the mere play of words; or the

-combination of fanciful ideas, which had feldom any -
-ultimate effe¢t upon the fubject. From the fame
"fa&s the fame concluﬁon would have been drawn

‘by the clown, and by the lawyer Both would have
agreed,
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- agreed, for example, that if a man received mofiey

which had been paid by miftake; and which was
not due to him, he was bound to reftore it. But
their reafons would have founded very differently.
‘The former felt fimply the obligation of natural
juftice—the latter had been taught the legal effect

of a covenant iz law, which never exifted i fafts

and could demontftrate, upon a multitude of autho-
rities, the binding force of #acit agreements; and the
legal import of that guafi contracius which arofe ex in-
debiti folutione®. Accuftomed to the idea of pofitive
obligation, as being the confequence of exprefs agrecs
ment; the Roman lawyers cirried-the fame form of
reafoning through the whole chain of duties which were
inherent in the nature of things, and imprinted  on
the mind of every upright man. They fuppofed a
contralt, and inferred an obligation. 'They proved

feftly true. L ~ |
We have had occafion to obferve that no fmalt

portion of the fame fpirit of unneceffary fubtlety.and

~ refinement (though affefting more the management

‘moft inftances from a different origin) is te be found

in many of the theories of law in this countrya 1f
" fo, it is not impofible that the imprifonment of an
infolvent debtor may be reprefented as the fair refult
~of public law, giving effect.to a #acit agreement. or

* In the fame manner they accounted {cientifically for obli~

rei communione, aditione heréditaris, and the like, Appendi'x EE,

X

by falfe fuggeftions, what in itfelf was moft mani-

of forms, than of abftract principles, and derived in A'

gations equally apparent, arifing ex negotioram geffione, tutelay

quafi

ON CIVIL IMPRISONMENT. 7§

guafi contralt between ‘the parties; the creditory
it may be faid, trufting to that legal confeqxienqel];
the debtor agreeing to fubmit to .1t if he fail in the
fulfilment of his engagement. b :
" This would indeed be reafoning in 2 circle; but
it will not be difficult to thew, upon OEhCI: ,gmugd_s,
that the law of civil imprifonment can derive no aid
frotn any fuch argument. .~
By one of thofe honourable reftraints which the
weniusof civil liberty puts upon the altions of men,

no poflible mode of bargain, tranfattion, AoTr;cav‘e-
" pant, can place ‘two individuals in the relation to
oW > b

each other of mafter and {lave: for:-every fubijeéttgf
a free .government is a citizen : ‘al chara&g:r Wh@%
may be forfeited by crime, ‘but cannot be | ifurren«A v
dered by contracts

_ Under fuch a;government, individuals are taught -

to feel their importance by the immediate depen=
dance of the puBlic upon their exertions towards.the
general welfare, No middle power is interpofed.

petween them and the ftate. "The bleffings of pub- -

Yic profperity are not intercept‘éd_ by'a\ {ubordinate
tyra‘n‘t‘in:‘their way to the cottage of the la%aqure;z
He feels their immediate. eﬁ’e&s., .and'ca.n'mdqlge
the honeft pride ‘of having contributed dlret“_t-l-y 0=
wards them. . In fuch a ftate ';t i's, that pubhc-‘aﬂéi
private g‘oodﬁar’e; in truth, -co-exiftent and recipro-

cal: in others, they are only fo in fpeculation.’ - .

But this vivifying quality of liberty ; this' mutual

v which is for ever acting upon the indivi- -
energy, which is for eve g up

duals which compofe the community of a free {tate;
would fpeedily be loft, if under the neceffity of the

moment
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46  TREATISE

moment men were permitted to furrender their
power of contributing, independently, and in their
own proper perfons, to the public fervice.  Ine
capable of promotmg, ‘they would feel no rlght

to enjoy their country’s welfare. The intereft of

the public would be no longér theirs. It would be
their mafters’.
It is the conflitutional boaﬁ of Encrhfhmen, that

~the public good is an eftate in common; of the free
poﬂ‘eﬁ’ion and enjoyment of which no law can de-

prive the humbleft individual who is not convicted

- of a crime. :
 What multitudes then there are who are bereft

of their civil exiftence by the laws of imprifonment !
But is it poflible to maintain that thofe laws have
proceeded upon this folecifim in the language of
freedom; that a community can be truly free,
while individuals may, by their own confent, be
flaves 2 |

Perfonal dependence, and thc want of thofe civil
_rights which others enjoy, form the eflence of
flavery. Subftantially they are loft to him who is
réndered incapable of enjoying them: and fuch is

the ftate of the prifoner for debt. . :
In letting out his labour to hire, no man Iofes a

-particle of his civil hberty He is at that moment
»fpontaneouﬂy contributing to the general good.
‘He is upon a footmg with his employer: he gives
“in one way, and receives in another.

.Would it be fo, with a man who {hpulated that,

- dn acertain. event, his nelghbour thould be entitled to

depmve_

ON CIVIL IMPRISONMENT. 77

deprive him of the ufe of his imbs; or that if he fails
ed to pay 2 fum of money, his perfon fhould be
locked up in idlenefs, and his exiftence rendered

equally infignificant to himfelf and to the public? ? |

---Would :hxs be a lawful contract £

CHAP

o t‘,’%: F!?‘@;M‘,,,,;n 5
pimin S SN et PSS

oy




ko)
-

‘78  TREATISE: '

R T DI

CHAP X

Civil Tmprifonment 'bonﬁdérec‘Z with @ View to the
eftablifbed legal Prefumption of fair Iniention, *till

the Contrary is proved,

THATEVER may be inferred to the con- |

trary from the principles of certain doctrines,

it will in general be found, that the reafonings of

law, in the eftablithment of legal prefumptions, are
full of candour and liberality ; proceeding upon
maxims favourable to the charaéers of men, and
excluding the idea of unfair or unjuft intentions,
till the contrary is eftablifhed by evidence.

It is thus that it prefumes refpelting the views of

a creditor when he gives credit. In tranfadting
with the debtor, he is prefumed to have looked no
farther than to that which was fairly before him, viz.
the ability of the debtor himfelf, by means either of
prefent effects or probable acquirements, to difcharge
the debt: and, conformably to this prefumption,
- whatever may tend to hang out falfe colours, that is,
to give falfe appearances, and lead to credit, where
there is not fubftance, is upon every occafion re-
probated by the law. :
"~ The law of imprifonrilent,‘ however, is incon-
fiftent with this prefumption; or makes ufe of it
with partiality : it admits it on one fide, and rejects
‘it on the other. | '

\

It
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Tt is manifeft that there muft be {fomething wrong

on one fide or the other, when, in the compion
courfe of affairs, a man gives his propetty, upon a

' pfomife of fomething equivalent, to onc ?Yho, has nei-

ther property to fupport his promife, not the probable

means of acquiring it.  Either the perfon who gives

the credit has fome malignant defign againft the man

" himfelf who receives it, or fome rapacious view to-

wards inordinate gain; or-he Wwho receives 1t has

"obtai\hed it by Sl{ehood and deceit.

In every cafe; without inquiry; by mere pre-

“fumption, the law imputes the whole to the latter;

and yet it inflicts no -'pilblicfpuni{hﬁént upidp. him.
As to the condué of him who gave the credit, o
notice whatever is taken of it.  In every cafe;
without inquiry; ‘upon mere prefumption, HE is
viewed as an injured man*, -

- If confiderations different from thofe which arife,
bond fide, from the apparent ability of th'e; debtor,
‘either by prefent means or probable acquirement,
have weighed in the mind of the creditor; they may
be fuch as the law ought not perhaps to reprobate;
but they cannot be fuch as the law ought actively to.
fupport. If he knew that his debtor had n.elthcr
- funds nor effets, and yet chofe to truft to accident;
that 1s, tO ran the hazard of lofs, rather than fore~
,go the chance of gain, he cannot juftly apply to the
law for its interpofition, if the event is unfavourablc;-
becaufe it was directly under his view at the time of

# Some of the points here generally fiated, are ‘more fully
qéx;;ﬁ_dered in fubfequent chapters. -
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he tranfaction, and he had knowmgly made a bar-
‘gain of hazard. Or if; apprifed that he never could
be paid by the debtor himfelf, he trufted to the fe-
cret expeétation that the debtor’s friends would be
1nduced from motwes of benevolence, to fubje&
~ themlelves to the lofs, rather than fuffer him to go
to gaol, the expedtation was both,unju{’c and 1llega1,
- wunjuft, becaufe it went beyond the terms of the

bargain, which proceeded fingly upon the credit of

the debtor himfelf; illegal, as having been incon-
fiftent with the principle that the province of law is
not to create new fecurities, -but to'render effeCtual
thofe which have been given—not to enlarge, but
- to carry into effect the agreements of parties *,

~* In the cafe of Smith o, Bromlqy, Lord Mansfield, repro-

‘ batmg the iniquity of a creditor, in having taken money from
the fifter of his debtor for ﬁgmncr his certificate as a bankrupt,
or, in other words; for agreeing not to put him in prifon, ex~
prefles himfelf thus: < If ‘any near relation is induced to pay

_ * the money for the bankr upt, it 1s taking an unfair advantage,

% and z‘orturmg the com]sﬂﬂ‘ on of bis- family —Daugla.r, 6g6.

The readex need hardly be reminded, that the obfervations

- which have been made refpeting the principle of civil imprifon-
ment, refer to the common cafe, where direct Jraud, or decep-
tion; has not been alled ged againft the debtor; and wkere he is
not only willing to give up his effe@s to his creditors; but ready
- to {ubmit his condu& to the clofeﬂ: mfpe@uon. '

\

CH AP,
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GHAP XI

?T bé Deferénce ]u_/i{y a’ue fo Reayom“ of POLICY,
o geneml Utility; ztpon this Saéjeﬁ‘

UPPOSING it to have been {hewn that the
Ia.w of ¢ivil 1mpr1fonment in its utmoft ex-
tent, as now practifed, can be referred to no regular

principle: that it adts neither as a pumihment nor

as a mode of éoereion: nor asa fatisfadkion: nor as
the refult of an 1mplled agreement, or legal pre-

fumpuon ftill it is to be fupported if it ‘can be

fhewn, that whatéver may be its nature, however'

untenable it may appear ii argument or fpeculation ; 5

Jits effets muft upon the whole, be falutary and
condiicive to the general good and much more fo

if it can be fhewn, that it 15 neceﬂm*y for the pre-

~ vention of general mifchief, If again the very re-

verfe of thefe propoﬁtlons thall be made out, it can=

" not ftand; whatever may be its principle.

Let the queihon therefcre be now trled and de«

cided upon that iffue.
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(] S ' | ‘ fituation inconfiftent with the fair capacity of trad- i}
3 - - | B | , ing. The perfon in fuch circumftances, if a trader, | i:
I o - | | ‘ . Is to be declared a bankrupt—that is; his tranfactions

TN R g
e g SHO o EL NS

CH AP XIL m tradé are ini’ta‘ntlye to ﬂ.:op ; .h,is powers of acting

: are for a time to ceafe ; his affairs from that moment

to become ftationary; and his courfe of life, in the
world of bufinefs, again to commence anew. =

Nothing can carry along with it, upon a general

~ | - -} view of its principle; more ftriking marks of ftrong

A Sthe imprifonment of the perfon ot 2 d ebto;“; ’ ~ fenfe and found policy. ) S

‘ who had committed no forcible 1njury

voons of Po ot the prefent Law of Civil

Reafoms of Poricy againft the prefent Lat :
* jlz{i'jprz;fojf;méhf, founded upon the _dutbomty of the
. "BankrupT LAWS. -

" palpable fraud, was firft introduced in favour of te.‘
gar};culﬁr body of men, for the purpofe .of gx;(zslf; {;
B it of trade; fo it has recerve
ine the intereft of trades fq it has rec s fi
glcg ck for the purpofe of promoting the fame.’etr:g;
- -‘Thé princ’iypl.e Was t’he' fame in both inftances; &

- . . . . ren: :
it was the fame principle, afting upon the difte

But it was not till-the reign of Queen Anne that
a bankrupt, who had done every thing in his power
towards the fatisfation of his creditors, was in any
degree protected from the laws of ‘imprifonment.
Till then the bankrupt’s perfon was at the ‘mercy
of his creditors; and the caprice or refentment of

any one of them, might deprive his country of the
rcumitances of far different times.. ) induftry of an intelligent trader *, [
,L‘HCTU;:; riﬁlége oiven to merchants (and Wlfdy. fo x By the s5th of George the fecond, c. 30, upon ‘a cer~ 4
. ) ilr)l the re.id?l of Edward the third; of arrefting tificate figned firft by four-fifths of the creditors in number and ‘ f
,gIVC_I.l PR heir debtors for debts contra&ed value, and then by the .commiffioners of bankrupt, purporting, e
~and 1mpr ifoning t N bufe upon the mer- that the bankrupt has conformed himfelf to the law, and made.
in tr@des fOQn_ recoiled, by lt > a N {¢ d er feeri to a fair furrender; if that certificate be aHéwed by the lord-uchan-, ‘ ‘
| chants themfelves; 'WhO‘ were no oonet. me- ¢ellor, he is free and difcharged for ever from all debts owing .
”bevnnd imdér a cafual ]OfS, th%n theY, were b § - by him at the time he bec.ame bankrupt; and if he is in pri-
atel hfbwn dowii by,impnfonmlenrr, at t e. u {on for fuch debts, he obtains his liberty. ) T 0
ciate J ’ 3 ‘ heir effets were torn to pieces The firft a& of parliament giving the benefit of certificate was i
-of compentors. T elr c h them; and their 4 & 5 Anne, c. 175 and by that ac the cp;;z;;zfﬂz’ozze;~s of bankrupf _ Ll
b y thofe Who could firft r Ca(} 1 o ’ anly were to fign it, 'The 5 Anne,’ c. 22, added the creditorsmm’ g}g
perfons became ufelefs matter 1n pr 1. on. L reion and fo .the law was continued, or revived (with fome interrup- - ;i;‘
- & By a variety of ftatutes commencing 1n the reight tion? till the ab9ve~ﬂatute, 5}C?eo‘ the {fecond, put the fubjed of”> ’ li
: ;obth.- and brought down to the pre- s ‘certlﬁ_cate upon 1ts prefent footing. R LT
of Henry the erg L 2 mftances are de- ki Lord Hardwick fomewhere {ays, that the firft a& of Q.Anne
fent times, »C?rmm .a&s ar.ld cired f toms of 3 ‘ giving baﬁl«:rupts’ the benefit of certificate, was _inténded as a
m féﬁbed» and afcertained, as 1?831 Y ﬁtuaéiOﬁ . temporary provifion, on account of the lofles fuftained by our

trade in the fucceflion war.
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" That this defeét in laws of fuch liberal operatior?
" thould have continued the greateft part of two cen-
turies of thefe our later times, will ceafe to be matter
of wonder; when it is co_nﬁdered that the\\.gcn‘_erai
law refpecting every unprivileged individual in the
kingdom, ftill labours under the fame fort of defelt
in its fulleft extent. o o
The bankrupt laws as they now frand, however
' impérfe& they may, in certain refpets, be th.ought
by fome, are perhaps, upon the whole, 2 fit fubject.of
panegyric : and they have been fo reated by that
elegant commientator, who, in difplaying the out-

nlarging upon the leading points of

lines, and €

Englith jurifprudence, has prefented fo pleafing a

iQure to the general view of the people. - He has
exprefied himfelf as follows: Trade cannot be
e carried on without mutual credit on both fides:
e thé cdntra&ing of debts is_therefore here not
-« only _Aju{’ciﬁaﬁ‘)le,, but neceffary. And if by accl-
« dental calamities, as by the lofs of a fhip in.a
-« tempeft, the failure of brother traders, ‘;or by the
- ¢« pon-payment of perfons out of trade, a mer-
¢« chant, or trader, becomes ‘incapable of dif-
‘« charging his own debts, it is his misfortune
« and pot his. fault. To the misfortunes therefore
« of debtors the law has given a compaffienate
« remedy, _
« at the fame time that it provides for the fe-
« curity of commerce, bYy. enacting, that every

confiderable trader may be deelared a ‘bankrupt

-
LY

"

e it has alfo, to difcourage cXtravagance, declarﬁd,
R - « that

but- denied it to . their faults ; fince.

¢ for the benefit of his ereditors as well as himfelf;.
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that no one fhall be capable of being made a
bankrupt, but only a #7ader, nor capable of re-
¢ ceiving the full benefit of the ftatutes but only
<« an induftrious trader*.”  And after mentioning,
that the bankrupt is proteéted from the law of im-
-prifonment, he fums up its juft and beneficial effeéts

" as follows ; ¢ Thus the bankrupt becomes. a clear

- &€

 man again; and, by the affiftance of his allow-
ance, and his own induftry, may become a ufe-

- ¢ ful member of the commonwealth ; which is the

« rather to be expelted, as he cannot be entitled

" s¢ o thefe benefits, but by the teftimony of his cre-

By

ditors themfelves of his honeft and-ingenuous

~¢_difpofition; and unlefs his failures have been

’

“ owing to misfortunes, rather than to mifconduct

and extrayagance t.”’ : 5

That the bankrupt laws ought to be extended
to all honeft infolvent debtors, without variation or
diftinétion, is not to be urged. They are in many
refpeéts inapplicable to the circumftances of other
defcriptions of men.  The machine is too great
and coftly for- the flight and minute materials upon
which in that cafe it would have frequently to act,

Befides, the greét- end for which it was conftrutt-
ed is to arreft for a time the active powers of men,
who, in ftruggling againft: a tide to which they

14

ought patiently to give way, are not only wafting

their own .ftrengthin vain, but alfo endangering
gthers, . ' '

* g Blackft, ;Cqm, 474, Appendix F F. ,
7§ Thid. 484 <
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But does it follow, that therefore no part of the
fpirit of thefe laws thould be extended to other de-
fcriptions of men? They provide « againft the
« inhumanity of the creditor, who is not fuffered to
« confine an honeft’ bankrupt after his. effetts are
<« delivered up; at the fame time taking care that
< ][ his juft debts fhall be paid, fo far as the ef-

¢« fe@s will extend,” ‘They have, for the declared

-_obje&s of their protection, thofe perfons Wl}o are
¢ liable to accidental loffes, and to an inability of
‘<’ paying their debts without any fault of their own,”
‘making them ¢ clear men again, in order that they
« may beceme ufeful members of the common-
¢ wealth.,” In fhort, they give to the musfor
¢« tunes of debtors a compaffionate remedy, but
-« deny it to their faults,” -
This is the language of the bankrupt laws.  But’

does it not apply to every honeft infolvent debtor? |
The anfwer generally given is in the negative; and -

the reafons have been quoted. Let them now be
“examined. - ‘ ‘
1. % Trade cinnot be carried on without mutual
credit on both fides.”—But as the world is now fitua-
‘ted, in the midft of that infinite variety of mutual
‘and reciprocal dependencies which render the whole
line of things but one continued chain, can any of
~ the affairs  of men be carried on without mutual
credit 2~ Mcft certainly no.~— Shall the hufbandman
fit idle till the price of his crops becomes due? or
the artift defift from the profecution of ufeful im-~
. provements and difcoveries,and work as a labourer,

»
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rather than borrow the means of prefent fupport -

from thofe who are willing to truft to his future
ability? - Muft the landed man convert his- acres
into gold; receive his rents in weekly payments;
or decline the offer of a valuable purchafe rather
than contract a reafonable debt? Or is the monied
man to keep his coin in his ftrong box; and, like -

‘the Don Bernard of Gil Blas, to count out with daily

care the price of his daily fubfiftence ? N

2. In trade  she comtraéting of debts is not oniy
€ jupifiable, but neceffary”—it is certainly fo—but
where is the fituation in which the fair contraction of

" a debt, with a certain or rational profpf:& of having

the means of repayment, requires a juftification?
3. <« If by. accidental calomities, as by the lofs of a
€« (hip in a sempeft, the failure of brother traders, or
<< by the non-payment of perfons out of trade, a mer-
<« chant or trader becomes incapable of difcharging bis
« gwn debt, it is bis misfortune, and not bis Sfault.’
Thefe circumftances are faid to furnith the prin-
ciple upon which the relief given to infolvent

_debtors under the bankrupt laws can be extended

to traders only; but if thefe eircumftances “are
either ideal, or not peculiar to traders, they cannot
{fupport the diftinétion, '

That a trader may fuffer a fatal calain'i‘ty by the

1ofs of a fhip in a-tempeft, isa fadt juft within the
“compafs of poffibility ; but neither with refpect to

the prefent time, nor to the time at which the con-
ditional protection in queftion was firft afforded to-

-~ traders, can the fuppofition go farther. There was

G 4 - a time,
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a tlme, it is true, when the whole foptune of a
merchant might have been fcattered by the winds
“of heaven and irrecoverably loft: but now-he can

{leep in quiet.
fuftain a partial lofs, but the divifion of hazard by

z;g/'zmmce muft, with common prudence, prote& hnn
from any fatal calamity, :

The other calam1t1es which have been f’cated as

peculiar t to traders are “the fazlure of brother traders,
£ or the non—pa_ymmr‘ of pe;fom out of trade?
~ If thefe are truly peculiar to traders ; if none but
‘traders do in fact fuffer by the faulure of traders, of
of perfons out of trade, it Is fit that none but
\traders fhould have any ‘remiedy againft the mdlfw
criminate feverity and injuftice of “the laws of im-
prifonment. But if there are no fuch pecuhantles?
it follows, that a prmcxple Wh1eh the legilature has
‘ acknowledged to be wife, as well as juft and hu-
mane, fhould be extended and adapted by proper
quahﬁcatlon, to the uphappy c1rcumftances of
others in a fimilar fituation *.
If we do but look into the world ds it truly is,
we fhall fee, that men of all defcriptions are liable
1o the preﬁ'ure of fuch remote and unforefeen cala-

_ mities, as arife from the neceﬁ'ary ation and reaéhon

of credzz‘ that every man muft in one form or
another avaﬂ himfelf of it; “that it is in fa& the ce-

| ment Wthh bmds tocrether the feveral materials of

an a,dvanced foc;ety, and gwes force and energy to
the Whole. '

* Appendix G G,

He may be deprlved of a proﬁt, or

ON CIVIL IMPRISONMENT, 89

Bﬁt in enquiring how far this principle may be the
ﬁrbje& of regulation by mumc1pa.1 law, its general

‘ nature, and fome of the cucumf’rances Wthh attend

“
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with his own, may moft promote the good of
others, :
. In the rudeft ftate of fociety men are only f’amu-r N

" g¢ . TREATISE

3 A

CHAP. XII

T boug/’ots on tbe proper Influence of Municipal Latw,
guer the ﬁ[ﬁ/b Propenfities of private Individuals;

and on the general Nature and Circumftances: of

CREDIT——mIroduﬂory to certain other Reafons of

Povicy againft the Laws of Cﬂ_)l_l Lasprifoniments

T is the perfe&lon of legiflative Wlfc’tom to de-
I rive ingredients, for the general good, from the
felfith propenfities of md1v1duals. Vices are to be
* corretted, but felfith propenfities are only to. be

regulated: the former, by dire€t; the latter by in- -

~ diret means, Both muft vary with the ever vary-

ing courfe of things. But the laws of a free, and
ffill more of a commercial country, will, at all
times, and in all circumftances, leave every man
the matker of his own conduc, where it encroaches
upon none of the legal rights of his neighbour—for
it is in the fluctuation of that rapld and irregular

‘tide which the ufe, abufe, or neglet of circum-

ftances creates, that indolence or incapacity finks
inta mﬁomﬁcance, and merit is carried forward to the
fupenorlty it deferves, There the laws will neither
dictate nor command; a fpiric of oppofition or of
evafion would rife up to defeat them, But they will
inftigate or diffuade. They will infenfibly lead the
1nd1v1dual to choofe, of his own accord, and for

- 'his own prxvate purpofes, that courfe, which,
with

;lated to exertion by the immediate impulfe of

appetite : their ativity is violence; and their in-

~ dalence," {’cupidity In fuch a flate, that covetoul-
'nef° which' is inherent in human nature leads to

rapine. By the hand of cultivation, the fame fpirit

“is meliorated into the principle of induitry. Refine-

ments are devifed in the fupply of reciprocal wants.

The fimple barter of goods for goods, gives
way to the immediate delivery of goods by him
"who has them to difpofe of, for- the promife of

greater value in return, at a future day, by him who
has them not at prefent. Prefent wants are thus
fupplied by means not only of prefent fuperfluity,
but alfo of future acquifition. The mercantile

{yftem is founded; and the progrefs of focxal happl—

nefs rapidly acceler ated.
That confidence which thus - commumcates the

_poffeflions, while it encredfes the enjoyments -of :

the individual, and diffufes vigour through the com-
munity, by direfting the felf-intereft of each to the -
good of all, receives, emphatically, the appellation

of CREDIT.

- Such is the general nature of the p11nc1p1e which

- now pervades alimoft all the tranfations of fociety—

in itfelf fufficiently well underftood ; but, in fome ‘of
its circumftances, the fubjeét of much prejudice,
of fome difficulty, and of weighty importance.

As it collets upon one point the full force, not

‘only of the means which we poﬁ"cfs at prefent

but
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put alfo of thofe which ftand within the compafs of
veafonable expeltation, its powers are immenfe,

Hernce its vaft utility when it acts under the direc- |
‘tion of that judgment, which can rightly eftimate

the value of the paffing occafion. - |
Nor is it neceffarily productive of general bad

confequence when mifapplied. If one man thall

fuftain a lofs, another may thereby reap a fair ad-

 yantage, .and the equilibrium is preferved, .

‘But that équilibrinm, which. the natural vibrations
of credit bave the effell to preferve, may be deftroyed
&y the Law. | o |

" There is therefore a time when it is the part of
the legiflature to encourage and promote the opera-

tions of credit in the hands of induftry; as there is
alfo a time, when, if they ought not to be reftrained,
they are not at leaft to be forced beyond their na-
tural bounds, by ‘extraordinary favour, or public

privilege, The lax and feeble powers of infancy, -
or the infirmities of old age, may fometimes ftand
“in need of aids, which would be deftruction to man-

hood in its middle ftage. A fkilful phyfician will
beware of ever corre&ing by medicine, what
nature herfelf can throw off, Her falutary exer-
The fever of
phiyfic would -enfue; and the fymptoms of the

 original difeafe be confounded with thofe_: of the

intended remedy,

1.
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“The Jfame, Subjeéfz‘l‘: continued.

FENHAT vice of the mind, which bears the

‘appellation. of ‘boarding avarice, is doubt-~
efs of pernicious confequence to fociety.  But
the evils it creates are of the negative fort. ‘The
individual is reduced to a ftate of infignificance s
and lofes all the beft faculties of nature. In

himfelf therefore he is: more an obje& of com-"

) paffion than of refentment; and we 'inyffmbi_le at

his prepofterous folly. ‘The injury he does to
fociety confifts in his withholding the means of in~
duftry and happinefs: he does no pofitive harm,
and muft be left the prey of his own wretch-

ednels. S S

But there is a fpecies of avarice which' is of an

.a&ive quality. It fprings up and thrives only in’
commercial ftates, and all the mifchiefs it creates
are pofitive and direct. It arifes from the fame

difeafe in'the mind which leads to hoarding avarices
~ a&ing only upon a different chara@er, and in dif-

ferent circumftances—the fame difpofition to en-
grofs the goods of life, to the exclufion of our
neighbour, affords the motive. But it deceives
the world, becaufe it bears a refpected name. It

s induftry; but induftry become morbid and exs

ceffive,

The
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The trader, who aéts under the impulfe of thig
zeftlefs and rapacious fpirit, may frequently bring
ruin upon himfelf, but muft with certainty bring it
upon others. On the one hand, by the arts of
monopoly, he cuts off . thofe wholefome {prings
which circulate the bleflings of real and fubﬁantit;l
induftry. On the other, with a view to inordinate
gain, he fpreads far and-wide the goods he has en-
grofied, . by holding - forth to the adventurer, in the
lower orders of trade, -all the temp‘tations‘ of ex-

venturer in his turn, with a blind and fatal aivity,
exchanges his goods for the mere name of every
moneylefs prodigal; and the prodigal, allured by

“fhare in the common mifchief, by';eontraé‘ting debts
which he never can difcharge.. | .

circlg_r, the fubftance or property of the perfon con-
trafting the: debt, may never once have been the
fubject of enquiry. | R ‘

, If any delufion, held forth by the law; iends to
promote the courfe, or obftruét the natural correc-

‘of the people. . 5 |

CHAP,

traordinary credit and confidence. The needy ad-

the fame facility of credit, is encouraged to take a

" “Thus it happens that in the whole courfe of the |

tive of thefe errors, it calls for the animadverfion |

 ©ON CIVIL IMPRISONMENT. 3

cHAP XV

Reafons of Poricy againft thefe Lawosy us rather

~tending to encourage, than reftrain, an Excrs-
' SIVE ‘FAC‘.ILIT_bY'» OF_,CR};D'IT,‘ and she Progrefs of
 Extravagance. | s e T,
1’;1‘- is for the generous chatacter of candid and
unfufpetting good faith, that the Brififb mer~
chant is jultly renowned over the world. - But
every virtue haé its neighbouring vice. - It is the
lot of humanity. The covetous principles of mo-

nopoly, and of mercantile avarice, follow hard upon.

the right fpirit of enterprize; and a blameable loofe-
nefs of tranfation is too frequently the effect of an
unfufpeéting liberality. ! o

Unfortunately it requires no argument to prove, .

¢hat a forced and fittitions trade, rifing out of an in-
ordinate fpirit of fpeculation, has become a great
and growing evil in the commercial world. Thofe

* bands of defperate adventurers, who float in air, af-

ford too many proofs of its exiftence. The felfifh
propenfity which leads to it cannot with.fafety be
reftrained ; but the means by which it .ats, and
which are of its own formation, oght not af leoft
o be wided by the lawvs. | :

. ,11;‘
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It 4éts by riedis of a general and extrémé FAcis

1Ty oF CreprT*,

If there is any txuth in what has been bef'ore' :

advanced, this extreme facility of credit proceeds;
" at leaft as much frém him who gives, as.from him

who receives it T'o extend beyond all bounds their

feveral lines of trade ‘may be the objeét of both, if B

both are traders ‘but .as traders deal with perfons
,who are not 1n trade, it muﬂ: often bc the obje& of
hifn only who gives the credit.  Yet it feems hlther—
to to have been underftood that the laws, in re«
" ftraining that excefs inthe opexatlon of credit, by
: de;errlng from its. abufe, take notice only of himi
who receives, not of h1rn who ngue; the credit..

‘In other words, with an ObJC&I of pubhc magni=
tude and 1mmed1ate general concern before them,
the laws have confined their view to a matter of

private manners, affeCting only the 1nd1v1dual

namely, the: prevention. of private ¢ extravagance—a .
thing beyond the power of diret and poﬁtwe law,

| ~ without the tyranny of fumptuary regulatlons.

The laws of civil imprifonment, it has been faid;

fevere, indifcriminate, difproportioned, and un-
principled as they may otherwife be, are juft and
wife upon the whole, becaufe they tend to prevent
all thofe miferies which extravagance, and the eafe

of obtammg ctedit, 1f unr e{tramed by the terrors of

. Thzs exp1eﬁion is made ufe of to prevent cn‘cumlocution,
and denotes not only the eafe with wlnch credlt is obtamed but

alfo the fatal raj/mg/': awith fw/:zcb it is givemy -
2 | , | . thefe

“mind of him who makes-the funpoﬁuon

'ON CIVIL IMPRISONMENT. gy
Let this

thefe laws, would UI’!&VOdeOI.f ploduce,
idea be analyfed.

A man who is about to contra& a debt thch
‘he cannot difcharge, is checked,
the refle®tion that he may be thrown into gaol by
his creditor. ‘ | '

Let it be fuppofed that a p)omgal thus reafons

upon the poffible confequences of things, and even

that they a& upon his mind as they would upon the
Then
one man, it muft be confeﬂed is thereby dlﬁ”uaded

" from zaking credit: but is not another, by the felf-

fame means, encouraged to give it?

- It is not enough to conﬁder_the refle€tions which |
‘may poflibly arife in" the mind of a man who is

about to become a debtor. 1t is neceflary to give
equal weight to the reﬁe&lons of one who is about
to become a creditor. A perfon offers him a con-
fiderable order in the line of his bufinefs—he has
juft heard of him, and knows where he refides*.—
He hefitates, but is foon refolved—* This order,”
fays he, « will be lucrative, and the man will pay
““ me rdther than go to gaol.”
fied. The idea of his power, as a c1ed1t01, over
the perfon of his debtor, co-operates with a {pirit of
“induftry, already too keen, and leads him .aftray

from the fubﬁantxal 1nqulry he mlcrht othe1 wife have

* Or perhaps the fame man ma.y have before glven h1m an
- order for fome trifling ar tlcles, and pun&ually paid] h1m~~fov this

is-a common artifice,

H : made.'

it is faid, by .

s mind is fatif-

i
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made. e gives the credic: the day of payment
arrives; the debtor fails —the creditor then fees the
delufion to which he trufted; he is difappointed and
- proveked — he vents his anger according to law ;
drags his debtor to prifon ; and purchafes peace to
his refentment, by the merited, but unavailing,
diftrefs he inflicts. - ‘ '
If thefe oppofite effe&ts of the laws of imprifon-
‘ment -upon credit, reftraining one man from tak-
ing it, while they encourage another to give it,

policy is deftroyed. ‘But they are not equal. How
are the parties defcribed, by thofe who ‘maintain
-that the laws of imprifonment are a check upon ex~
travagance? One of them as a man of bufinefs,
‘¢cool, ‘collected and deliberate ; weighing confe-,
quences, and judging of the ideas of others by his
own. The other a prodigal, carelefs, diffipated,

view of future confequences. It is impoflible that
any impreflion, arifing from refleCtion, can ever
operate, with equal force, upon fuch oppofite
“characters. o L

- when it is the improvident only who never think -of
~them? S , , '
. Are they wife, in flording a motive, which
may accelerate the courfe (already much too rapid)
of 2 loofe and unguarded credit?

Or

‘are even egual, the argument in fupport of their .

and extravagant — of courfe inattentive to the

Are then the prefent laws of “civil imprifonment |
wife, in putting a check upon the improvident; .

ON CIVIL IMPRISONMENT.

t E)r_a:re they wife, in holding forth to the- credi-
or’s view an illufory and A&itious fatisfaltion :

and hthereby diverting his attention from that which
ought to have been the fubftantial obje@ of his

inquiry? ‘

~Hz,‘
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CHAP XVL

Recyom cf Policy againft thefe Lows, as affording T emp-

tations to the Commg[ on of Extortion and Fraud ;
by affording the readv Means of Oppreffion. |

E: Y means even of thofe imperfect lights, which,
1 in matters of practice, plofeﬁional books af-

' ford, many avenues to fraud and oppreflion may be -

clearly difcerned among the laws of civil imprifon-
ment; and fome of them have been already pointed
out. . But he who wifhes to fee the true extent of
fuch abufes, muft leave his library, and look abroad
into the world.

The growth of difhonefty, when once it takes

root among the lower orders of men, 1 incredibly
rapld and nothing is more certain, than that thofe
who have themfelves been bruifed by oppreflion,
become often the moft unrelenting oppreflors.
Many a miferable man there is, who was honeft till
“he was ruined by injuftice. Hav ving furrendered, or
been deprived of his all, and yet forced to labour
under the hourly terrors of a gaol, in a wretched
ftate of filent dependence upon 2 villain, . the feel-

i
ings of nature take 2 courfe, which nothing but the

higher principles of religion, or a fenfe of honour,
can obftruét—the former unhappily now poﬂ"eﬂ”mg
but little influence over even the lower ranks—the

latter, in no refpet adapted to their habits. He .

has provcd as he thinks, the folly of being honefts

- and
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and, learns to defpife, or déteﬁ, thdfe_laws which,

inftead of prote@ing him, when he had done his
utmoft to difcharge the obligations he lay under,
furnith chains to bind him down to- mifery w1thout'
cnd ) |
Thus he is foon qua hﬁed to. becomc the inftru-

- ment and confederate of his former oppreffor..

"The general obloquy of the public has long fhgq
matized a fet of men who bring difcredit upon a.
very. ufeful branch: of the profeflion of the law, and:

« many worthy individuals who belonor to it, by thofe.
. enormous and inconceivable iniquities which’ they
“daily and hourly commit, among the ignorant, the

‘needy, the diftreffed, and unpxotc&ed ~They ply
in all the haunts of vice, or of vulgar diffipation.

They help forward the ‘wicked, and liften to the -

~ taleof the ﬁmplc. They catch at every dithoneft with s

mount it into a clalm and are intrufted W1th thc

invention of means, and conduct. of meafures, to

perfect it into the legal form of a rlght-—-Fow is it
that fuch wretches fubﬁﬂt »—Upon the fruit of falfe . -

“arrefts ; fikitious writs ; determmed perjuries; and

bafe confplrames ' .
The inferior officers of the law, from the bailiff

to the follower’s follower, are as keenly induftrious
- as the lower order of attornies. = But the laws, it 1s°
- faid, have been prov1dent in 1mpoﬁng fufficient

checks and reftraints upon their conduét. «—Sup-
pofing this to be true, is a poor ignorant creature,b
trembling under the horrors of a fudden arreft, and.
deprecatmor the power of a mercenary and unprm- |

3 mpled tyrant, -to appeal to the ftatute book in the

H 3 IR moment. -
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moment of diftrefs; or look for evidence to the
walls of a fpunging-houfe? ' : ,

It would be well if fuch lawws Weré inftruments
in the hands only of men who are pofleffed of that

generous liberality of characer which too frequently

: mdeed fuffers villainy to efcape the lafh it deferves,

but feels no intereft in the perfonal diftrefs of an un-
fortunate debtor.. The majority of creditors, in the
circles of trade in particular, are of that defcription.
But there are many whofe gains are dependent upon
their power of oppreflion.

Extortion is the fafeft of all the forms of robbery

It is generally practifed under circumftances which’

impofe filence upon the fufferer; and thofe circum-
ftances the laws of 1mpr1fonment render perpetual
A poor friendlefs debtor is as much in durance,
under the power of threats, as under the force of
bolts. He is, for ever, at the difpofal of his credi-
tor, and of courfe under his command.

If, then, the laws of imprifonment afford number-

lefs temptauons to fraud; are the means of extortion;

and give fubfiftence to wretches who proftitute the

forms of law to the purpofes of both, it will be diffi-

cult to defend them. Let fuch offences, it may be

faid, draw downupon the -offenders all the rigour of

exemplary pumﬂlment—-Mo& certainly they ought
to do fo—But it is unneceffary to prove how much

better it is for the legiflature to withdraw /empmiwm,

than to prg/crzbe pzmz/bmem‘:.

; ~ CHAP
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CHAP. XVIIL

Reafons of Po]z’cy againft the prefent Law of Imp}’g'/éh—‘ :

- ment for Debt, founded uwpon its known Inefficacy, as

o general Remedy, to the fair and bongft Creditor.

HE certain expence of the proceeding; ‘the

o)
feverity of the meafure; its well-known.

oeneral inefficacy, as a remedy to the honeft cre- -
d1t01 *; and the trouble it may occafion ; are ftrong
circumftances, whxch muft Welgh in the mind of

every rational man, in common prudence, againft ‘.

the imprifonment of his debtor. ~That meafure,

- therefore, would feldom be adopted, if thefe cir-

cumftances were not overbalanced by other con-
fiderations, Yet there is but one fingle confidera-

tion which the law can recognize, as a juft object .
_of the creditor’s proceedings; - namely, the prevention

of fraud in z‘be/ debtor 5 or, in other words, the en-

. Jorcement of fuch a /czz‘zsﬂzﬁzon as it may be in his
‘power to give.

- But if that were to be held as the only purpofe

‘in thé mind of a cr LdltOI‘ which the prefent law of

civil 1mpr1fonmcnt endured, there would be an. end
Qf the fubje& of thefe 1eﬂc£txons. In that cafe no

¥ Were it not perfeétly weIl known, and univerfally acknow-

ledged, that the fair creditor is very rarely indeed the richer, but

very frequently the reverfe, by imprifoning his debtor, it might
be proper here to be particular in ftating circumftances to war-
rzmt a gencral conclufion on this {fubjeét, '

- H 4 | ‘hafty,




‘ment gives its aid.
‘to malice, to refentment, or the moft corrupt and
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hafty, unprincipled exercife of the power of im-

* prifonment; no unjuft attempts to practife on the

benevolence of others; no poflibility of perpetual
confinement (but as the pumfhment of {fome fpecific
crime) would be fuffered. An inquiry into fome-

- thing more than the bare exiftence of a debt would .

precede fo ftrong an exertion of authority at the fuit

- of a private party: ‘a proceeding fomewhat more
folemn than the mere iffuing of a writ of courfe,

would be required to confirm, as juft and neceflary,
" a total forfeiture of a debtor’s perfonal liberty.

The prevention of fraud, or the juft enforcement
of a fatlsfaéhon in the power of the debtor, cannot

then, it is manifeft,” form"the only cbjed, in the’

view of a creditor, to which the law of imprifon-
It gives the fame aid, of courfe,

profligate purpofe which can be fuppofed ever to

actuate a.man who ftands in the legal charatter of a-

- And thefe, it has been fhewn, are likely

to be at leaft Very frequent inducements to a mea-

fure, which is, in itfelf, fo generally unprofitable..
But is it fit that thofe municipal laws, from -

creditor.

which manners muft gradually receive their current

and direction, thould give countenance and fupport.
to fuch principles of condu&? In vain fhall it be .

faid that the laws cannot poffibly diftinguith be-
tween the honeft purfuit of a juft fatisfaction, and
fuch iniquitous nurpofes.«-—- "They cannot mdeed dif-
tinguith i 1f they do not mqum :

r', - N
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CHA P XVIIL

- The Law ay‘ Imprifonment for Debt confidered” wztb

a Vzew to the prefent State of z‘,og/e F muds wbzdo
it was meant 10 fe/imuz. ‘ :

EF the law of 1mpr1fonment for debt, in its fully
B extent, had, to balance its mamfold‘faults and

infirmities, the merit of any efficacy in (what it

chiefly profeffes). the fuppreffion of fraud and ex-

travagance, there would, comparatively fpeaking, B

- exift but little of thefe vices in this country.

Is this then the fa&? The queftion need hardly
be anfwered. In the metropolis of England alone
there is pcrhaps a more wonderful variety of fraudu-
lent arts, than in all the world befides. Banditti of

“various forms, in the garb of every rank, and with

the prlvﬂeges of every profeffion, infeft it in all
quarters, from its purlieus to the court, - Hvery
fpecies of lure is difplayed for the deceptlon of the
wife, as well as of the unwary. New and unhear d-
of dev1ces are ‘brought daily into praéhce and new
words muft be added to the language, in order to
defcribe the practitioners. Some are tladmg, or

‘mercantile adventurers; who for a courfe of years

have been (hewing falfe colours to the world; have

put their fignatures to a thoufand Iyes; planted: part-
“nerthips in every quarter of the kingdom, . to afford
- names for the cxrcula.non of ﬁ&mous credm, and,

/ - : w:th
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with all the p01t and appendages of wealth, have
been .confcious that in truth their capitals were in-
- fufficient to purchafc the paper on which their falfe-
hoods were written, To fuch men—even to fuch
men—the certificate of bankrupt, too frequently af-
fords its protection. - Some are lefs eminent adven-
turers. Théy have no home; they are for ever on

circumftances fuggeft, and elude inquiry and detec-
tion with all the ﬂ1ght of long habit and pra&me.
Others are more open and expofed-——but thefe are
cool determined villains, who, think lightly of a gaol,
and even rely for protection upon their abandoned
characers. Nor are they difappointed. ~ They have
no friends: hey poflefs no man’s regard; therefore
none will fatisfy a creditor for their relief.

- This is the prefent ftate of fraud: and as to ex-
travagance, the folly which leads to fraud, feldom

pence and diffipation. , There is a dignity of mind

for villainy has always at leaft enough of refleftion to
make itfelf miferable. .

mon with thofe who become innocently infolvent
‘thlough misfortune, and with many chances of
_efcaping which honeft men have not. A creditor
who firft a&ed from palﬁon, may afterwards aét
o 8 Lo from

the wing; they vary both fcene and charalter as -

fails to thew itfelf in every fpemes of wanton ex--

about a man of integrity, which cannot relith the
enjoyments of a defperate and unprincipled pro- -
fufion. They certainly never amount to happinefs—

But are not thefe band1tt1, it may be afked, ‘
lable to be mterrupted by the laws of imprifonment
as infolvent debtors? They are; but only in com-

ON CIVIL IMPRISONMENT. 1oy
from prudence. In time his anger cools; and the
fame intereft which determines him to prolong his
honeft debtor’s confinement, in expeftation that the
unfortunate man’s worth may induce fome friend to
pity and reheve him, will alfo determine him to.
turn loofe upon the world thofe abandoned wretches,
who have grofsly defrauded him, and for whom no
man will interfere. All this they know and antici-
pate; and havmg alfo, in common with honeft:
debtors, the chance of certain laws, under the
fhelter of which they can efcape in the croud, they
confider imprifonment for debt as a flight and fa-

" miliar occurrence; never in thelf eyes dlfgraceful B

and often defirable.

CHAP.
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CHAP. XIX.

The remarkable Provifion contained in the Smm‘fe-.

commonly called the Lorps AcT.

L

V  prefumption, founded upon the fuppofed

impoffibility of making diftinGtions, to vindicate
the laws of civil imprifonment, when-they alt as

inftruments of private oppreffion. 'There is no room
for prefumption. The voice of the legiflature has,
by repeated atts, folemnly declared, that every man
has a right, @t a certain expence, to gratify himfelf by

~ the imprifonment of his infolvent debtor.

By the 32 Geo. II. c. 28, commonly called The
Lords Agt, which was founded upon the 2 Geo. II.

¢ 22, and five fubfequent amending or reviving
aés *, and was confirmed and extended (only four

yéars ago) by 26 Geo. IIL. c. 44, a variety of
regulations are provided, for the purpofe, among

others, of compelling fuch infolvent debtors as fhall

be imprifoned for no greater fum, each, than £.2001,
to do all in their power for the fatisfattion of their
creditors, by furrendering every thing in the world
that belongs to them—nay more-—by pledging (and
it is juft they fhould do fo) their future induftry,
" # The 2 Geo. IL. c. 22, vyas altered by 3 Geo. IL c.27; ex-
plained and amended by 8 Geo. IL. ¢. 24; continued by 14 Geo.,

TI. c. 34, and 21 Geo. IL. c. 333 and revived by 29 Geo. IL.
. ¢. 28; which being allowed to expire, the 32 Geo. II. ¢. 28 was

immediately enatted.—See Burr. Reports, 799. ‘
_ ‘4 By the 32 Geo. IL. c.28, the fum was £. 100, A
. , ' : the

, F are not left at Liberty By»'a'ifaﬁourablé ‘
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the fruits of their labour, for the full payment of
their former debts. S
To a man of plain underftanding, with common

‘notions of juftice, it would feem that here the law

had amply done i_ts"oﬁiée. ~ But this ftatute—an
A& of Grace—1ays, No: the legiflature muft pre-

. ferve inviolate the right of the creditor to what ftill

remains, namely, 7o 7he éédy of bis debtor. They
may ivite him to part with it: they may burden

 the exercife of his right with the expence of pre=«

ferving the exiftence of that which is-the {ubjet of
it: they may clog the gratification of his paffions
and refentments with terms which .may tempt him_
to forego the- fatisfaction: but they muft fecure it
to him as it may be his pleafure to enjoy it. ,
And fo it is ordered.  After. the ftatute has fatif-
fied every particle of fubftantial intereft, immediate
or contingent, which the creditor can have in the
poor prifoner’s confinement (in expetation, doubt-
lefs, that, for the good of the public, his perfon
{hall then be reftored to the community) it is
formally and folemnly, by a {pecial claufe for that

~ purpofe, put in the power of the creditor, without

afligning a reafon, to ftep in between the public
“and his debtor; fill to infift upon the confinement
of the poor prifoner’s body, for the fatisfaction of
“his own malice and \caprice, or the accomplithment .
of fome fecret and unjuftifiable purpofe. ‘
Thus a public law, enacted for public purpofes,
is at once to be defeated, by a fpiteful, difhoneft,

or defigning individual ! o |
| : - Bue
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_ But.this legal tranfgréﬂion againft every principle
of policy and fentiment of found-humanity, is not

to be committed by an individual without expence.

The creditor muft pay four pence a day for the
purpofe of keeping the body of his debtor alive
T?e fu}l;an pride of a low tyrant is gr;u:iﬁed by thc;
price : it makes the prifoner ftill more his-own:
he throws down his groat ; and while he has a dail);‘
groat to give, his wretched debtor’s imprifonment
is prolonged, and may continue, during the tedious
courfe of a vile exiftence *. ' ’

* Thofe who are not ion il ‘ pt ¢
fu’fpeé? that the author hiioifil;:;cifi n:}?: ;i;l}io?: l.'o:&)fbft:h?sp P
;;Z;):d;zary', ;no‘der'n, law; as intruth it is in general gi;
e @ ;e;(t:i t;.:‘e Ag; ex_traé.t from the ftatute fhall there-
e e pven- afriliak s (fection 13) That ;H prifoners who

gnment and conveyance of their eftates

~and effetts, and fubmitted to r i
L > al epeated examinations, in the-
manner prefcribed by the a&, fhall be difcharged, « zm/cj;xnfuc;

: creditf)l-.or crf:ditors who fhall have charged any fuch prifoner
“ or Pn.fom‘ers 1n.e>.<ecut10n as aforefaid, his, her, 61* t_h‘eir._exa
ecgto%s or adminiftrators,. doth or do infift upon fuch prif;

« or prifomers” (who had before fairly difedvered and ]j ol
every thing) < being detained in pﬁ%m ; and fhalla }eéglylven !}IP
« ing, figned with his, her, or their name or naries 'my rlt—
¢ marks, or under the hand of his, her, or their at’tornar o
o cafe any {uch creditor or creditors, &c. fhall be out ofeg’ -
< land, to pay and allow aweekly fuch a fum, not exceeding ;fio

« [billings and four pence, as any Jouch court fhall think fit, unto the

€€ faid prifoner, to be paid évery Monday in every aweek, fo long as
. . . . 3
¢ any {uch prifouer fhall continue in prifon in execution at the

<< - N . . -
{uit of any fuch creditor or creditors: and in every fuch cafe-

“ cvery fuch prifoner and prifomers”- (afte i
ver r having d
thing poflible for the fatisfaltion of cféditors) %‘ j;:;l; Z’I ‘ZY

“ manded. back to the prifon or gaol from awhence he, fbe, or they

€€ gy
< oavas or avere fo érougbt up, there to continue in execution,’——The

. reader
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seader thall look in vain, throughout all the different provifions
in this a&, for any poflible means by which fuch honeft and un-
fortunate prifoners can be. refcued from perpetnal imprifonment.
If their weekly pittances ‘are ,regulérly paid they are com-
pletely forlorn. - . o
T torture the compaffion of Triends (as Lord Mansfield
emphatically exprefles it) “and by that means extort pay-
‘ment fron thofe who are not bound for the debt, is pro-
‘bably the general object of {o grofs a proceeding. - But it may
arife from various motives. . Many a gallant veteran, whofe
knowledge of affairs hardly ever extended beyond the lines of l
".a camp, or the limits of that little chara@eriftical world which
a fhip of war contains, duped into infolvency, and irritated
- by wrongs, has by rough unpoli{hed.manners‘provoked‘ the
.anger of his creditor, and been thus wretchedly fed in gaol for
his imprudencé. There are men even of integrity, who can in
fuch a cafe forgive the injury, but not the infult; and convert
the laws of their country into inftruments of refentment. Many
other inftances might be fuppofed ; ‘and one -other fhall be men-
tioned. All the generous {enfibilities of manhood revolt at the -
ideé, but it is certain that the cold depravity of vice may ’

Afuggeft 2 motive for thus loading with mifery a folitary and

anprotected woman.—See Appendix H H.
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CHAP - XX.

!

. Aﬂ Argummt faunded upon tlae [requent Iﬂﬁztunon

of CHARITABLE Socirries for the Relief .of in- -

_/olvent Deh‘om in Prifon.

‘HE heart of man is, doubtlefs, 1mp10ved g

by knowledge. 'This is an enlightened, and

a charitable age; and if there is much vice, thele
is alfo much virtue in the world. »

In an age of refinement, when compared with

_ﬁmpler times, the modes of vice are more va-

- rious, and (much it is to be lamented) they are

thereby more gene1ally diffufed among the people.
But ‘the modes of virtue are alfo more {ocial, ra-
tional, and humane. The virtue of a Barbarian is
debafed by that pude which accompanies ig-
norance: while the virtue of a cultivated character

~ can reculate or direct the. fenfibilities of nature, for
the Good of others; and tranfmit, unfeen, its gene~-
rous and beneficent influence to thofc who know

not the hand that helps them.

In fuch an age the general fenfe of the people de-
- mands the refpe& of the legiflature. T here muft
be fomething wrong when the: deliberate, colleéred;
charity of humane aﬁ'omatlons, is feen making ef-
forts (too often in vam) to raife up, not a fallen in-

dlvxdual but @ whole éody of mm, whom the law has

thrown
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thrown down. There are errors and infirmities;
which enter into the motive, where the objeétis an -

- individual; fuffering under the eye of the benevolent:
In fuch inftances, the mind i ‘generally too' much
occupied by conmpaffion for the fufferer; to think of .

the caufe for which he fuffers. But it is riot {o when

 the attention is directed to the ided of a whole body

of .men; in thé aggregate; placed in a deplorable
fituation by ‘the law. 'Fhere; the nature of the
caufe is the firlt object of refle@tion: A robber; or a
thief; in chains, and under fentence of death; meets
with compafiion; and, for the moment; his offence
is forgotten: but no fuch feeling arifes; to lead off
the judgment from the nature of the thmg, when the
idea of fuch offenders, iz general; and the fituation;
to which, as fuch; they dre redticed; is prefented to
the mitid:  The feelings of men are affected by thé

- ¢ircumftances of individuals; but it is their reafor -
‘which hiefly a&ts upon the colle&we ﬁtuatlon of a

whole body. :

The melancholy cafe of mary pr1foners for debt
has become matter of much concern to thofe who
ean feafon as well as feel:  Subfctiptions are feton
foot—Ifocieties are eftablifhed #— reprefentations are

‘pubhfhed and the ]geople are folicited to affift their
- unhappy fcllow-credtures who labour under & fpecies

of diftrefs, which no length of time can alleviate, or
effort of the fufferers remove.
It has already been faid —it has often been fald

" and it cannot be too often repeated, that neither in

the civil nor the criminal code, oug/:»z‘ laws ever to

* Appendix T I. _ \
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 TREATISE
wound the gencral fenfe of the people : and if, in any cafe,

that general fenfe can be collected, it certainly may,
_refpeéling the laws of civil imprifonment. They

confound the plam diftinctions of reafon, between
right and wrong

whom fuch laws are. execuced to thofe who executs

‘ them.

- CHA®,

; they fhock the underftandings of
mankind, by thlbltlng precifely in the fame fitua-
~ tion, two charalters notorioufly the reverfe of each
other. They tend, in confequence, to deftroy that
reciprocal confidence between the governor and the .
governed, which, in a free country, is the prmmp}e
“of obedience; and they transfer the general preju-
dice, which ought always to affect thofe againft .

 cppmn e

g e =

ON CIVIL IMPRISONMENT:

K
A ‘af I}g/olwng’.;.-

HE general natirre of thefe a&s is Well.
known:

| ildned but the fubjeft demands that they- fthould

‘be particularly examined. They have been applied

as public remedies; but if they aITume a beneficial
appearance, by fupprefling, for a time; fome of the
fymptoms, while in fact they add virulence to the
difeafe, it is time that the delufion fhould give way

to fomething more fubftantially and permanently re~

medial.

- An aét of infolvcncy is deﬁned to be ¢ An occas

t fional a; frequently paffed by the legiflature,

< whereby all perfons whatfoevers who are either in

% too low a way of dealing to become bankrupts;

“ or, not being ine mercantile ftate of life; are not

¢ included Wlthm the laws of bankruptey, ate difs
¢ charged from all fuits and imprifenment, upon

_ ¢ delivering up all their eftate and effects to their

| pf the ftate declare their' concurrence wrt;h the general

“ creditors, upon oath, at the feffionsor affizes*.*”

By an a& of mfolvency then, all the ‘members

® 2 Blackft. Com, 484.5

12 fﬁf‘\j.

‘2185

They have alreadj been men«
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116 TREATISE
fenfe of the people, agam”c the exifting laws of civil

1mp11fonment. :
But by an a& of infolvency the legxﬂature takes
abruptly from a creditor the privilege it had de-
liberately given him; and thaf too at the very mo-

ment when he is exercifing it under the law as it

ftands, and to which he may fairly have trufted.

- Yet the fame leg1ﬂatu1e refufes to prevent others
from being fo dlfappomted in future by a fimilar in-

]terrupuon-——»that is, they will not prohibit, reftrain,
or regulate the exercife of the privilege by any pro-
fpective law; ‘but after fuffering creditors dond fide to

adt, they will then on a fuddem, and by retroﬁ)eﬁ |

counteract them.

An a& of infolvency, if it has any prmc1plc at all,
‘muft proceed upon the principle of its being either
“an a& of mercy, or an act of juftice, or an a& of

pohcy
~Ana& of merc_y, that i is, a pubhc pardon f'or a

public ‘crime, it cannot be; becaufe the prifoners

relieved have never been tried and found guilty of
any ¢rime, . Their 1mpr1fonment was inflicted by
private hands, and (except in exigencies of ftate)
-neither pumihment nor pardon can he directed to.
any ‘body of men without difcrimination ; both muft
have an individual for their obje&, and fpecxal cir-
cumﬁancc0 for their caufe.

“As amad of juftice, it cannot Wlth any confiftency

be confidered:—for then the 1mpr1fonment and de-
tention of debtors were alts of injuftice; and the
Icglﬂatum would be accuﬁng ‘themfelves of having

o

S e ‘ failed

b s e
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~ failed in -the‘éﬁ'ential duty of protecting the people

from a long continued courfe of oppreflion, practifed
in their fight, at the fame time that they refufed ta

- take any meafures for pleventmg fuch a&s of op-

preﬁion In time to come. : ‘
And as an a& ‘of poalicy, it'can Wlth as 11tt:le con=
fiftency be confidered: for if there was any policy
or utility in fuffering fo many individuals to be -
locked up from fociety, for an unlimited time, and

'Wlthout the means of relief, there can be none in

brmgmg them back with blunted feelings, cor rupted

“manners, and blafted chara@cers.

Aés of infolvency impofe no other terms upon

‘infolvent debtors than thofe which every honeft infol-
~vent debtor impofes upon himfelf. But dithoneft

debtors, who muft be compelled to do what is juft,

have the fame mealfure ferved out to them, they
alfo are relieved ; becaufe thofe aéts make no diftinc-
tion, and proceed upon no fuchi mqumes as can ex-

- clude the unworthy. They operate in favour of < 4/ |
“ pmﬁms whatfoever.”~—The ramour of an intended’

ad& of infolvency fills the gaols with all the unprin-
cipled banditti who can get confederates to arreft
them for the occafion®.

It is little the part of the leglﬂature to ftrike blind-
ly, from the 1mpulfe of the moment, at the regular
effe& of what it ftill holds to be law. Letlawsbe
corrected wherever they are inconfiftent or unjuft;

% The a&, it will be faui provxdés feve’ral préventives of
this.~—But is it in_ fagt, or can it in the nature of things, be
prcvented?

13 . ‘ ,buc-
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but let the people be taught that, while the laws re- i | g’;
fnain, no power cam, by retrofpect, ¢ontroul the | | l?;

~ free courfe of their execution, " : : T i
HOE CoUEe O e T ot CHAP XXIL 3
The laws of civil imprifonment firike promifcuonfly , S , - o : %'}*.

at all, leaft they fbould mifs the guilty; and afts of | ' RECAPITULATION. ‘.4}‘
infolvency operate indifcriminately in favour of olly . I T S )
loaft they fhouid mifs the ingcent, - - T is now time to look back, and recal to mind 0

A the fubftance of what has been faid.

LI e

Vi

TESEY
i

SRR

THAT which determines the judgment to view
with veneration;ja_nd refpett, whatever in law, or in
legal practice, has been long eftablithed, is the juft

R LSRR

_ , _ P " and fair prefumption, that it was originally eftablith- g §
S o | ed by the wifdom of our anceﬁ:ors for the good of g‘?
{ ' ‘A ) - the people. Deftroy that prefumption, and there is- ' %;é
- {5}

-an end of its confequence. The laws of imprifon-
fonment have, therefore, been traced from their ori-
gin. It has been thewn that at firk their operation
was extremely limited, both with refpeét to perfons
and to things ; that the arts of difhoneft pradtice were

| , the means by which they were carried far beyond

, : both the common lay and the aéts of the legiflature;

|  that they grew into ufe, and affumed the chara&er of
legal procedure, by the deceptions of grofs falfehood
and pitiful verbal evafion; that they were extended
by the parliament of Henry the feventh, under the
adminiftration of Empfon and Dudley *, without re-

SRR

* Thefe two Iﬁroﬂigate law‘yers, who have been already men-

, e tioned, tainted the very fource of juftice and good government—-—
| One of them was fpeaker of the houfe of commons—and they

wvere both hanged.

cuar. | 14 feint,
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ﬁramt diftin€tion, or limitation, to alrno{’c all f01 ts
of c1v11 tlanfa&lon that the miferies and mifchiefs

which were the neceﬁ'ary confequence of thefe folemn
deviations from juftice, were upwards of a century

ago defcribed in an inftrument which proves every

word which it ftates, namely, the ftatute of Charles
the fecond, ‘for the prevention of vexatious arreﬂts,

and that many of the worft evils which are there dg- |

fcrlbcd are ftill exﬂ’cmg

B Thé immediate | eff‘e&s of the laws of civil im~

R prlfonment have been éxamined; and. they have .

- prefented one fceng of m1fery, mequahty, and in~
conﬁﬁ:cncy

Thelr confequential eﬁ"e&s have alfo been examin.
ed: they have been found to give colour and legal
form to fraud ; encouragement to the worft pro-
penfities in nature; the means of oppreflion to the
unjufc and an 111ufory fatlsfaftlon to the mJured

The attempt has been rnade to try their vnfdorn
‘by their principle—but, confidering them in theiy

full extent, no regular prmczlple has. been dlfCOa |

vered.

1

‘The expcrlmcnt has further becn made, by rea-
fomng upon the1r pohcy, in rcfpc& to the interefts
| - Qf

PR

ON CIVIL IMPRISONMENT, ,m;,.

of trade. But if they have there any influence ag

all, it1is'to give wings to fiffitious credit 3 and fa"l"

fity to the comfe of extlavagance.

Finally, thofe means of relief which, with a timid
and irrefolute hand, are held forth by the law to

the wretched prifoner who happens to be confined
for debts within a certain amount, on condmon that-

it fhall pleafe his creditor to fuffer fuch means of
‘rel;ef to have effe&t; and that occafional interpofi-
‘tion. of the leglﬂature, by act of mfolvency, which,

with a retrofpedt, dlfappomts the execution it ap-
proves, have, upon examination, been found to
carry along with them all the weaknefs, mconﬁ{’cency,

| z«md dancrer of little expedients,
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C H AP. XXIIIL

CoNcLUSION —containing the Principles and general
 Lines of a Plan for amending the Laws of Civil
Imprifonment. o :

ceedings of the fuperior courts of law, that their
practice is now diftinguithed by a fteady regard for
the perfonal liberty of the fubject.  They are {trict
in its vindication, and liberal in Whatever'may tend
to advance it. But the liberality of courts muft be
corret. Their rules and orders are to be bounded by
thofe fixed and pofitive lines, which give ftability ta
their determinations, and certainty to the laws they
adminifter. ‘The - evils which have been defcribed
go far beyond their power., The legiflature muit
therefore interpofe; and it is full time that they
fhould. For it concerns the honour as well as the
immediate happinefs of the country, that fo ‘foul a
ftain fhould be wiped from the fyftem of our muni-
«cipal law, as the. poffibility of infliCting perpetual
imprifonment upon an unfortunate debtor; ‘while
fraud and iniquity, in their moft palpable,, formsg'
are fuffered to pafs with impunity—And it will not
be found that the difficulty in attaining the object is
proportioned to its importance, o
- In propofing any material alteration upon a
-whole fyftem of law, the following general propofi-
tions ought never to efcape our recollection.

X D That

T muft be apparént to all who obferve the pro-

e

A bt i o S i, s

- gaution. .
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 That theoretical or fpeculative ideas of perfeftion
(which exjfts but in.the imagination) have a ten~
dency rather to obftruct than to promote the attain-
* ment of real and permanent improvement. :
That the beft fyftem which can, with moft fim-

 plicity, be reduced into practice, and not the beft

which can abftraétly be. gonceived, is therefore ;he
fubftantial objeét of our purfuit,

That zeal for the prevention of certain evils is

often blind to the danger of admitting others, of 3
different hature, ‘but equally or more pemicious in
their confequences. S |

And that in amending or altering cftablithed laws,
the legiflature ought eyer to be more guarded and

" circumi{peét than in the original formation of laws
for new cafes: becaufe the fpirit of reformation is

often rafh and intemperate; and c_hqu’gh feldom dif=

honett, is always partial,

With thefe general ideas in view, the principles.

of a law to be propofed, for the purpofe of bringing
civil imprifonment to act with conﬁ_fcency and eﬁ'-c&,
may be fuggei’ced and conﬁdelfed with  {ufficient

The fubject in general naturally dlivides itfelf into
WO parts. o

- The firf refpe&ing thofe laws Which relatelto t;ne ‘
arreft and imprifonment of defendants, upon what js.

called mefue procefs, in adtions.

The fecond, refpecting the i_mprifonmenp af deétbgf.;

in execytion, =
o But
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But to avoid repetition, the principles and ideas
~which are to form the fubjet of the prefent Chapter
rhall be ranged under the following Sections,

s E.¢ T, L |
Of the Arreft of Defeizdomt:, |

THERE are many cafes in which the plamtlf‘f 'S
power of fudden arreft is juft and neceffary,

and i it ought to be a firft principle, that in fuch cafes

the power ‘of immediate arreft fhould be within the

- reach of every plaintiff without diftin&tion. It
- would ill become the impartiality of the law to abridge
“the poor man’s remedy, by throwing obftructions in

his way which he could not poflibly remove.- There-

fore, whatever - provifion may be made in diretting

the fubfequent proceedings, with a view to poffible "
cafes, no preliminary {ecurity ought to be required

- of a plaintiff before the arreft; becaufe that poverty
- which poflibly arofe from the very injury of which

he complained, miglht deprive him of the means of
fatisfaction or redrefs, | .
On the other hand, no arreft of the defendant ought |

‘to take place unlefs where the plaintiff can make

oath to circumfPances, within certain lines of defcrlp—
tion, which may be drawn by the law *: for the

~ fimple affertion (though upon oath) of one man
.that another owes him a.certain fum of money,

can never ‘in reafon be deemed of 1tfelf fuﬁiaent.

* Let it be 1emembered that thls apphes only to th,e arreﬂ: ,
of de fenda;zt.r--no reftriCtion is to be propofed of the arreft of
a’eétors in execution, which requires no afhdavit, '

o | | The

ON CIVIL IMPRISONMENT. aeg f

The afﬁdavm ought to ftate, inaddition to the debt,

either that the defendant obtained the credit by

artifice and deception — Or, as the plamnﬁ' has

" reafon to beheve, that he intends to conceal himfelf -
“orabfcond in order to avoid his creditors —Or that,

he has fraudulently fecreted or conveyed away, or
is about fraudulently to fecrete or convey away, his

~ eftate or effets —The circumftances upon which the
plaintiff’s belief is founded, to be pofitively ftated.

This affidavit; when allowed and mdorfed by a judge
as fufficient, ought to entitle the plamuﬁ‘ to his writ
or bill for immediately arrefting the def'endant |
The general purpofe of an arreft is to _procure
baﬂ which is an additional fecurity obtained by the
1nterpoﬁt10n of JlldlClal authority. Butan add1t10nal
{ecurity cannot in juftice be demanded of a mere de-

* fendant, when there are not fpecial circumftances to
"As there-
fore, on the one hand, there are few cafes Where the
defendant truly ought to be arrefted on the com- -
mencement of the altion, or during the fubfe—_

warrant that extraordinary interpofition.

quent proceedings, in which the plalntlﬁ could not
fafely make oath in fuch terms as have been fugoref‘t~
ed; fo, on the other, the alteration propofed would
of courfe prevent a number of 1mPr1fonments which

_take place under the prefent law, in cafes where the
defendant ouoht never to have been arreﬁed ,
To dxmnnih the number of arreﬁs upon aéhons

would, doubtlefs, be beneficial to the pubhc. The

defendant, When arrefted, mufc\elther give ball 0

the fheriff or go to prlfon, and it will be found
that by far the oxeate‘r ‘number” of arreﬁs take
pla.ce,

“:*?J

SRS

e

e R

i
U
i
i‘ﬂ

i

T R B

S
SECkL

e T A T A
G St

PR

e

R T e e

G S

et
A

2R

TR




w6 - TREATISE
place, either where an arreft is unneceflary, the de-
fendant being fufficiently able to anfwer the event ;
or fruitlefs, the defendant not being able to find
- bail or fatisfy the debt ; or where the bail are duped
‘and impofed on by the defendant, and the debt in
" the end only changes hands—Feor the alternative of
a gaol is a ftrong temptation to difhonefty. A de-
fendant who has been merely unfortunate, and, of
~courfe, innocently infolvent -as refpecting the plain-
tiff, may be thus tempted to aét dithoneftly towards
his bail, in deluding them by a falfe account of his
fituation and affairs, ‘The plaintiff recovers his
money of the bail, and. the bail become plaintiffs,
 The debt is ftill due by the defendant; and the
- law has only had the effet to fatisfy one man at the
expence of others, and to induce a fraud which
would not have been committed if the defendant
had not been arrefted.

When to fuch inftances are added the numberlefs

examples of arreft for the purpofes of extortion or
oppreflion, there is furely weight enough in the fcale
to counterbalance - the advantaoes which may, in
fome very rare and fpecial cafes, be derived from

the arreft of defendants under the prefent law,

where the plaintiffs could not have made oath to

any of the cxrcumi’cances ftated in thc affidavit pro<

- pofed, ~
~ In judging of feveral originial expedlents for new
“cafes, that which has upon the whole the balance ir

point of utxhty or advantage in its favour, though
that balance fheuld be but Inconfiderable, is to be

. prefc:rred Bub m Judgmg of a propofed alteration -
of

them.

'ON CIVIL IMPRISONMENT. f27

| of law, the benefits to be derived from the alteré-—

tion muft be comparatively great before an efta-
blithed law fhould be thaken. - Deciding therefore
by -the latter rule, with every poffible degree of

caution, the reftraint fuggefted' upon the arreft of

defendants would feem to be expedient.

SBCT.. .

The Cafe of Day"endcz;zz‘.r zmpr _/med at, the Suit of Men

‘who bave %ezt/oer Subfance nor Charater.

T is certain th»at there are_many evils arifing from

the mere abufe of the law, which it is impomble
to prevent. -
of diffuading from every attempt to difcourage
fuch abufes, and thereby, in’ part, to prevent
It is the fubjeétof daily complaint, that
actions afe brought, and obftinate litigations- main-

- tained by defigning or adventurous men, either in
their own names, or in the names of others, who,

though perfons exifting, have little or no intereft in
the event. It happens, therefore, too often, that
when a defendant has at length, after a vexatious

litigation, obtained a verdi&, he has not the moft

diftant chance of ever recovering his cofts. Yet

he muft pay his attorney, and may of couffe be

rumed

- Such hardthips it is 1mpoﬂible in the common,

courfe of pradtice entirely to prevent, without ftriking
too ftrongly at the civil rights of every individual.

But when a defendant has been arrefted, and muft

: ie

But that idea has too often the effeét
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48  TREATISE
' He in prifon. durmg the whole courfeof fuch 4 catfe;
if not relieved by the law, there might in certaid

cn'cumftanres be means devifed for his releafe upont

X proper- caufe fhewn; even although the affidavit

fhould be complete, and nothing relevant againft the

arreft could be ftatee. |
In certain partxcular cafes, for reafons pecuhar

to the nature of the actions, a rule may be obtain=

ed to ftay proceedings till a r¢fponfible plaintiff is.

named. And wherever the plaintiff refides beyond
the reach of the law of England, afimilar rule may
be obtained to ftay proceedmgs till he give fecurity
for the cofts *.  Although therefore a plaintiff ought
not to be obftruéted in arrefting the defendant
wherever he can make oath to certain circumftancess
yet the ‘above cafes afford precedent for the intro-
duction of a rule by which a defendant might obtain
his difcharge from prifon, unlefs the plaintiff. gave
fecurity for cofts; and  eventual damages on ac<
count of the lmprlfonment, if it appeated upor
trying the matter, on affidavits to circumftances;
that the plaintiff was - not a refponfible perfon; and

* that the defendant ought to be fo difcharged : for

- it might appear from circumftances, that althougl

| the plaintiff was not,. in pomt of fubftance, a refpon-

fible perfon, or could not give fecurity, yet the de-

fendant ought not to be dlfcfharged out of cuftody

A line might be drawn for that purpofe, withouts

Limiting the court to precife defcriptions, and yet
_without giving . that loofe dxfcxetlonar) power, the
exercife of which is as difficult and oppreflive to an.

uPrxght Judge, as it is dangerous to the public.

* Appendm KK SECT
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vs:e,c'r.‘»iir;f

~

"f /ae Ccyk of 4 Dcfemz’wzf wbo /ms 5em arrq/z‘ed and

/eepz‘ in Prifom during the whole Courfe of the Pro-
ceedings; and yei finally aizmms a 7udgmem in - lm
Fawur. ‘

TT is haxdly poﬁible to donceive a cafe,” agamﬁ:

~ the- hurdf’mp and m_]u{‘rlce of whxch the llnder-s?

ftanding more forcibly revolts, than that of a de-
fendant, who, to the ruin of hlmfelf and his fas

mily, has lain in, prifon for a tract of time at the fuic”
of a plaintiff who has proceeded perhaps by way of '

expemment -and is eventually found to have had.

no foundation whatéver for his action—and yet this
mjured man has no means of fatlsfa&lon for cofcs are

no rn01e than a relmburfemem, and not even fo

much. An aétion for damages lies where the arreﬁ: B

can be fhewn to have been mialicious, or fuch as the

plaintiff himfelf certainly knew to be clearly ground- |

lefs: bm innumerable mﬁances occur’ of arrefts
which are oroundlefs -and vexatlous, but where a

defendant Who has lain for months in gaol has no -

redrefs whatever. .
i, however, it is 1mpoﬁ‘1ble to devife any means
for removing, 1n.a confiderable deorree, the hard-

thip above defcnbed ‘which defenua_,nts, who have
‘been fo imprifoned, muft frequently faffer un-
~der the prefent law, without putting plaintiffs in a
/ fituation of too ‘much dancer, the evil muft be

claP‘ed with thofe to which, in the imperfe& ftate
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of all human inftitutions, the people muft fubmit.
TFor as, in the formation of rules for regulating the
courfe of judicial proceedings, it is 2 leading prin-
ciple that the avenues to juftice are to be preferved
‘as free and open as poffible, that principle could
have little effe@ive utility if fuitors were dilcou-
raged, by the apprehenfion of  eventual damages,
from the profecumon of claims which appeared to

be juft, or the ufe of meafures which c1rcumfcanccs

fuggefted as prudent or neceffary.

But there is furely no fuch 1mpofﬁb1hty “As in
the cafe of malicious: or grofsly vexatious arrefts,
where the law, as already obferved, has. given-an
a&ion, an action m1ght be given in ordinary cafes;
and the powers of the jury, under the direétion of
the judge, in cafe of verdict for the defendant, or
of the judge by certificate (no novelty in the law),
in cafe of nonfuit, might be fo extended as to re-
‘move the ground of complamt- which is not that
every defendant who has been imprifoned, and yet
obtains judgment in his favour; cannot have redrefs
or reparation for the imprifonment he has fuffered;
but that there exift no poffible means, if malice
or vexatious purpofe cannot be pofitively fhewn, by
~ which any defendant. ‘who has been fo’ 1mpr1foned
upon a groundlefs ation can receive fuch repa-
vation. It would feem that the verdi& or certificate
propo{'ed might be fo applied by a. very fimple as
Well as fafe and praéhcal courfe of proceedmo.

=B

. § E-C T,

ON CIVIL IMPRISONMENT. i3t

SEC T - ivs

Impr jbnmam‘ of DEBTORS in Execytzom

“HE prefent law of 1mpr1{°onment of debtors in
execution is of fo little avail to crechtors; that
almoft every alteration to be propofed on that
branch of ¢ivil imprifonment’ muft have for its
jmmediate obje the intereft of the creditors  As

the law now ftands, the impr 1fon1ng creditor may

only obtain an ideal fatisfaction, and mt]z‘, in confe-

~ quence, fuﬁ'er a fubftantial lofs: for he muft lofe

his right of execution. againft the fubftance of his
debtor, that s, aO‘am{’c his l&ndc and goods, d‘urmg

his life.

Ttis therefore an idea too mamfef’c to require the

. fuppéf*t of argument, that the creditor’s right of
execution agamfc the lands or goods of his debtor; -

fhould remain unaffected by the 1mpr1fonment. For
zm_pr fonmem‘ is only fort the purpofe of difcoverys; or
of inducing the debtor to di all that be can for bis
creditor’s jﬂiz.y[aﬁzon* and ought never to bé con=

 fidered as in itfelf a fatisfaction®. ;
Nor can it be faid that thus the ¢reditor might

have a double remedy, or that Whlle he i 1mp1 ifoned
his debtor for the purpofe of compelling him to dif=

charge the debt, he mlght at the firhe moment de=

prwe hxm of the means of dlfchargmd it, by feizing

¥ See pa,rt i, chap viid. fupras
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his effelts. The creditor might or 'might not feize
the debtor’s eftate or effeéts, as he fhould think pro-'
per; -but if he did, he would of courfe be obliged,

by an exprefs provifion in the law for that purpofe,

to give notice when he levied or recovered: his debt
by fuch means; and the debtor’s difcharge out of
cuftody at his fulr; would follow the fatisfaction fo
obtained. . -

$ E C‘~.T5 v.
T be szc/mrge of I;g/olvent Dem‘orﬁ., |

. @N the oné hand it can hardly be the fubje&t of
doubt, that the poffibility of perpetual 1mpr1fon—

ment for~debt ought not to be endured by the law.
On the other; the proper ends-and purpofes of im-

-prifonment nuft not be defeated but are on the:

contrary to be promoted. |
~ If the law knew no fuch remedy as 1mpr1§onment‘
for debt ard a creditor were confined to his execu-
tion aoamﬂ the eftate or effefts; the debtor might
not. only refufe payment of the debt, but thhhold
all means of fatisfattion, by concealing,’ fecretmw or
covering his effects from the view of his creditors.
T his ferves to point out the objects which the laws
of imprifonment ougbt to profefs—and it. would feem
that they mdy be. reduced to the following = ;

sz/f, to induce the debtor, if he has money, to

apply it; . and if he has not, to procure it, by means .

@f his eﬂ‘eé’ts, for the purpofc of difcharging the
- debt

1
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ékbt.‘ This 'is mdeed the pxofeﬁ‘cd object of the
prefent law.
Secondly, to compel h1m to 4; /cowr his eftate and

effels, in order that the creditor himfelf may be~
~ gble to take meafures for his own fatisfaction. This
* cannot be an object of the prefent law, becaufe_the

creditor cannot avail himfelf of any fuch dlfcovery,
by proceeding againt his 1mpr1foned debtor’s efcate
or effects. v

Thirdly, to expofe exfmvagzmce or neglzgmce to

public animadverfion, and punifhment.

And laftly, to fubje& the conduct and. aﬁlurs of
infolvent debtors to ftrit examination, for the pur-
pofe of relieving the honeft, and bringing the fmu-.

~ dulent to public trial and conviétion.

While fuch objeéts, or any of them, arebattam-
able, 1mpr1fonment aéts upon principles which are
plain and intelligible. But a debtor who lies in

- gaol under c1rcumﬂances which demonftrate that

the further duration of his confinement cannot lead

to any one of thofe objects, is deprived of his per-
fonal freedom againft good policy as.well as juftice.

As matter of common right, founded upon eternal
and unalterable laws, he is theiefore entitled to have
it réftored to him.

* But the queftion is, how can fuch lines be drawn,

or. general rules eftablifhed, by which it may be de-
termined when imprifonment, in every particular
cafe, has done its office, and when it ought to ceafe?
The queftion is anfwered thus:

‘For a certain gwen time * the debtor S conﬁne-

* Suppofe three nionths from the commencement of the debtor s
:mpnfonment. in execution, : . :
: K 3 . ment
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ment might be confidered merely as. a mode of

coercion, for the purpofe of compelling him to fa-
tisfy the creditor or creditors at whofe fuit he ftands
imprifoned —And fuch a limited time it would be-
~ reafonable to give, without fubjeéting the debtor to
~ any thing beyond the mere 'imp\rifonment': for a
man whofe intentions are honeft ma,y_fpm‘e‘tim‘e_éi

‘be fo fituated that he muft go to gaol ; and yet
within a fhort time he may be able to provide the
‘means of fatisfaction. S SR

"But a perfon who has remained a debtor in ex~
ecution beyond that given time, ought to be
obliged, for the fake of the public as well as of .
creditors, to difclofe the- ftate of his affairs, in

ordet that his creditors may judge of his con-
du&, and take proper meafures for their ‘own fatif-

faltion, or public juftice, He ought, therefore, to

- be obliged, at the expiration of that time, to deliver
to the gaoler, for general infpection, a full ftate-.
ment of his affairs, with an account of the caufes of
his infolvency. There would in this be a degree
of danger or of punithment, to certain charaters,

which might induce them to make every poffible

exertion, for fatisfying the creditors at whofe fuit
they ftood imprifoned, either before any fuch ge-
neral difeovery fhould become neceflary, or (if they
made’ no fueh difcovery at the time prefcribed by

the law) before they could be expofed to thofe

‘~-fi1bfequcnt proceedings, which, if. they remained in
gaol, would unavoidably take place, and bring their
fraudulent practices to light. |

‘A debtor who had remained fhll longer in prifan, -

pught to be confidered as a proper ebject of public’
' - attention 3

_ON CIVIL IMPRISONMENT. 135
wetention + for it would ‘then be -fair to . prefume:
either that the creditor or creditors at whofe fuit he
had been fo long in ' confinement, prolonged his
imprifonment'wlthoutﬁ ‘any rational object; or that:

his conduc had ‘been fuch, either in point of negli- .
~ gence, extravagance, or fraud, as to call for punith- .

ment at the hands of the public. In both cafes he:
“ought to be difcharged out of cuftody as a debtor . -
in execution; but-in the latter-he ought, on con-

viction, to fuffer the punifhment he deferved.

Every debtor, therefore, who had continued a cer-- -

' tain time* as‘a prifoner in-execution, ought to he:
brought up -in W eftminfter-ball s or, if in cuftody -
beyond a certain diftance from London, at the af-.

Sizes; where fuch: proceedings, of a fafe but-fum-
mary nature, might take place under the. fpecial:
provifion of the law, as would enable. the judge,:
upon examination of the infolvent, and hearing the:

charges againft him (if any were made), to deter- -

mine, either that his farther imprifonment could-

anfwer no good purpofe, to the cr¢ditdré or to the: ,4
public; in which cafe he ought immediately. to:be:

difcharged as an infolvent, debtor;. and {fet at liberty

—Or, that fufficient caufe had been fhewn by cre-.

ditors, w?ﬁy he fhould be ftill longer detained a pri- .
foner .in execution; in which cafe he ought to be:

\

*» Suppofe fix menths from the commencement of his impri- -

fonment in execution; thats, three months after delivering an

account of his affairs, and of the caufes of his infolvency.

"4+ As the prefent is only a general View of the plan propofe 4,

the particular forms and proceedings here alluded to are nog
ftated, . K g : ,
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remanded as fuch«-—Or, that his infolvency ha.d arifen®
from a grofs degree of extravagance or negligences:
4n which cafe, thoucrh dlfcharcred as an infolvent

 debtor, he ought to .be commxtted to- prifon for

~ a limited time as a direct pumfhment—-—Or, that
there were circumftances which fixed upon him fuf

picions of fraud fufficiently {’crong to warrant- his
commitment, for the purpofe” of preventing his
~ efcape (during a certain time) from the profecution

“and punithment which the law ought to provide for
~fuch fraudulent- infolvents; in Wthh cafe, though

difcharged as an infolvent debtor from a fruitlefs”

~execution, he ought to be f'o comm1tted for fafe
cuftody. -

A ‘debtor mlcrht be remanded in execution on
account of dlﬂiculty or partlcular cncumf’cances

in his cafe; but every debtor fo remanded ought

- (if not. chfcharoed by his creditors) to be brought
up a fecond time, either at- Wefc'nm&er—hall
‘within a certain time, or at the next aﬁizes, as

the cafe might be: and, in order that imprifon-

ment in . execution might in -all cafes whatever

have a l1m1ted duration, he ~ought then to be-

_ difcharged as an. infolvent debtor; - but might be

commltted for pumfhment or trial, as the Judge-

ihould fee caufe.

In this manner every debtor in execution would
be dlfchaxged by the public, out “of z‘bczz‘ kind of
cuﬁody, at a certain penod and, if honeft, he would

* have nothing to fear: but if he deferved punith-
ment, he Would ftand juftly expofed to it. -Creditors =
Would have all the advantages of 1mpr1fonment in -

o~ : ' executxon

]
i
H
i
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execution which they can fairly enJoy at prefent b
caufe their debtors would be in their power for a.
fufficient length of time to anfwer every juft purs
pofe—-—And not to mention the great benefit of a*
concurrent remedy by execution againft the debtor s’

eftate and effetts during his imprifonment, as well,
as after it, they would have this additional advan- ;
tage, that dithoneft debtots would then have caufe’

to dread a gaol,” For as cruelty or unjuft deﬁgn

- could carry oppreﬁion but a certain length, fo fraud’”
- _or difhonefty could never hope, after a certain tlmc,

to effe@ an efcape by the influence of addrefs, or’
through the weaknefs of conpaffion. The févei-

" rities of a gaol would form an Ordeal for diftinguith- -

ing the innocent from the guilty ; and creditars, in
dewatmg their own private rights, would be pro~
‘moting the courfe of public juftice. :

'S ECT. VL

Of the ESTATE AND FrrpeTs of Pe;j/bns s ﬁbarged |

as Infolvent Debtors.

F creditors were to be denied (as they are at

prefent) the power of proceedmg againft the :

eftates or effe@s of their imprifoned debtors, it
‘would be 1mpoﬁ‘1ble to propofe any permanent law
for difcharging infolvents, without particularly pro-
viding for the furrender of their effets to their

creditors at large, as the condition of their dif-
charge. It is an idea which naturally fuggefts
3tfe1f but cvery fcheme, of which it forms a -

Part’ '
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fidue, after the fund has been worn down to half its
original fize; and the effect of that diftribution upon

je&t*, .

 courfe of execution, not only againft the eftates and.

againft their future acquifitions, unlefs protected by
the certificate of bankrupt; and had befides the bene-
fit of pofitivé laws to*deter their debtors from the
 frauds of concealment or voluntary mifapplication

ought to form an effential part-of every plan of
amendment) the mere difeharge of their perfons,
after every rational purpofe of impri_fonmént-had"
been anfwered, could never fubftantially affect the |
rights cf ‘creditors ; or be the proper ground of any.
new fet of meafures, to throw the courfe of law:
out of its ordinary channel, _v

* The Lords’ -A&, -occafional infolvent acts, and the unavoid-

able abufe of. the bankrupt laws, when applic_d to trifling cafes

for the fole benefit of the b‘ankr_uvpt, ‘afford examples of what is
here ftated, : o ! o
o S EC T.

part, involves in it a ground of unanfwerable ob--
je@ion. - All the various forms and proceedings -
which, in fuch cafes, are indifpenfably neceffary for -
regulating the transfer of the debtor’s eftate to his
creditors; the inveftiture of truftees; the adminiftra-
tion of thefe truftees; the diftribution -of the re- -

" the creditor’s claims againft the future eftate of the”
debtor, form a complicated machinery, full of the
means of abufe; and too great, in general beyond.
all proportion, for the value and extent of the ob-

~ But if creditors could proceed in the regular

effe@s of their infolvent debtors, during their im- -
prifonment, and when-diicharged as fuch, but allo+

of the means of fatisfaltion in their power (which -

ON CIVIL IMPRISONMENT. 13¢
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 SECT. VIL

T, bé\E_ﬁ%ﬁ of he VDy&barge, of a Debtor as an
Tt Infolvent Debtqr.

e HE 'difcharge"o:f an infolvent de_b/tdr’oilght only

* to protect his perfon; and as, in every inftance,
the law fhould lean in favour.of the creditor, that -

 protedtion ought to be fo qualified, that the burden

of fhewing himfelf entitled to it thould be thrown

upon the debtor: nor ought it o affe@ the right

of a creditor who had not received timely notice of

" the ‘debtor’s imprifonment previous to his difcharge. -

“Therefore it might juftly be part of the law, that

before a difcharged infolvent debtor, arreﬁ«ztd' and
imprifoned upon a debt prior to his difcharge, could
be difcharged out of cuftody upon fuch arr.e{"c,.'hcf,_~ -
fhould be obliged to thew, either that the creditor
had notice of the former imprifonment ferved upon .
him a certain time before the infolvent’s difcharge;
or that due ”enquiry had been made refpecting fuch

~ creditor’s refidence, without effet: and this might

be fhewn by the affidavit of the perfon who {ferved
the notice, or made the enquiry. On the “other
hand, a debtor fo arrefted or imprifoned for a debt,
ptior to his 'difchargé as an infolvent debtor, at the

fuit of a creditor who had fuch regular notice of |
the infolvent’s former imprifonment, previous to . |

his difcharge, ought to have his a&ion for fuch fub-
fequent: arreft and imprifonment, and recover da-
mages ‘on proving fuch notice,
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With refpe to the cafe of a éam(mpf trader thus
difcharged as an infolvent; the' complaints which

have often juftly been made, that certificates of .

bankrupt are obtdined with too much eafe, regard
m general the material operation of fuch, certificates
in protecing the furure effetts of the bankrupt. . But
the law now propofed would afford no cover to the

future effe@s of an infclvent debtor; and: therefore
- & bankrupt trader {o difcharged would in. that ef~
- fential refpeét be as much dependent upon the cer-
tificate as-ever. His perfon indeed, though he were
uncertificated; would be free from arreft for former
debts—but that freedom could only be obtained

after a previeus imprifonment and proceedings

which would aid and promote the operation of the

bankrupt laws; and (in confequence of a provifion
in the law for that purpofe) expofe the bankrupt,

as a difcharged infolvent debtor, to eventual pu-
g . P

nithment, in certain cafes, for which thofe laws do
‘not provide. S

8 E C -T. VIIIL

The Punifbinent of Fravps committed by Perfons whe

bave been diftharged as Infelvent Debtors.

T has been fhewn to be one of the many bad
confequences of imprifonment for debt, as now .
eftablifhed, that as every infolvent debtor is liable
to perpetual imprifonment, the frauds of infolvent

debtors, confidered merely as fuch, have never been
the fubject of precife legal defeription, and direct

criminal profecution, And yet. thf:re are many
i - 1nﬁances

1

ON CIVIL IMPRISONMENT. , ‘rgy

.inftances of" fraudulent conduct in infolvent debtors,’

.which admit of" precxfe defcription, and-are too grofs. |

to'efcape the correétion they deferve.
Befides the punifhment,. t therefore, which - mlght

be infliCted for grofs negligence or extravagance, by

fummary commitment, as already propofed, e‘very'
iperfon difcharged-as an infolvent debtor ought to be
‘indiétable for ‘certain fraudulent - acls, as correé‘cly‘
-defcribed :in the laW, any improper delay in- déli=

'vcrmg the fcatbment.of his-affairs and caufes of his

infolvency required by the law, or in delivering -an

" unfair fiatement, ‘being of courfe fo defcribed -as

fraudulent. - Upon convition, every fraudulent in-

{olvent-debtor- ought to be punithable by imprifon-
“‘ment, pillory, and- tranfportation, fingly -ortoge-
‘ther, as the court, from circumftances, fhould think .
. Proper. - o . . . . ) v :

‘To be difcharged as an -infolvent debtor Would
‘therefore, be no dcﬁrable objet to thofe who might
otherwife be difpofed to avail themfelves of that
meafure for difhoneft purpofes. To fuch perfona
it Would be a meafure full of danover° :

$ECT. ToIX,

 Public Noﬂce o the Proceedings refpecting I /blfvent
' Debz‘ors._ -

THATEVER may be the partlcular cafe of

an individual who has unavoidably fallen by
mlsfortunc into -a ftate of infolvency, it ought to
be 1ncu1cated as a general 1dea, that a certain degrée.

Qf‘
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of reproach is neceflarily attached to that fituation,

It imiplies fomething wrong either in the principles,
or the manners, or the prudence of the infolvent.

It is a fpecies of prima facie evidence agdinft him.
" It concerns the public, therefore, that perfons who
~ have been the fubjetts of legal proceedings as infol
- vent debtors fhould be known, as fuch, to the

pubhc It does fo for two reafons: Firf, beeaufe

. the reproach which neeeITarﬂy belongs to the cha-
racter, muft induce men who have any regard for
| reputation to avoid a fituation which expofes them
~fo unfavourably to public obfervation : and,
* Secondly, becaufe it is convement that other men, in
the moft diftant ‘parts, fhould have an opportumty
of knowing the fa&, not only with a view to more.
than ordinary caution in future tranfactions Wlth

fuch perfons; but in order that fuch difchar ged 1 in-
folvents may be brought to trial and pum{hment, if

~ they have been guilty of frauds defcribed by the
law, which may not have come to light in the

courfe of the proceedmgs prevrous to thelr dril
charge. \ : :
But if this apphes to the cafe of a mere mfolvent,

‘who may have been difcharged as fuch without dif-
ficulty or hefitation, and 1mmed1ately fet at liberty;

it muft apply ftill more ftrongly, in different de-
grees, to the cafe of an infolvent who has been re-

manded as a debtor in execution, or committed -
either for palpable neghgence or extravagance, or

on fufpxcron of fraud.

It would, therefore, be no fuperﬁuous provrﬁon m
3 new law, to make it the duty of the proper of-

7 S ficer
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ficer -of the court to publith without delay, in the
London Gazette, a lift of all infolvents brought up
under the a&, and either immediately difcharged
and fet at liberty; or remanded as debtors in exe-
cution; or committed, immediately after their dif-

- charge as infolvents, for matters appearmg againft
. thﬁm. ’

T HE Author now condudes-——He has ftated hls
ideas with that freedom which he feels to be con-

fiftent with infinite refpec for the opinions of others,

and a juft impreflion of the magnitude and diffi-
culty of the fubje&t. It is not indeed for every
individual to alt the part of a legiflator; but every
individual ought freely to ftate the fuggeftions of
his mind upon thofe topics of common concern,

~which, from his fituation and habits, have naturally

engaged his attention: and he may be affured, that
fuch fuggeftions will ever be beft received by

- shofe who are beft able to judge of them.

APPENDIX.
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NOTE & p6

¥ ABET rex étiam cutiam et juﬁicia‘.iio‘é in banco
Lk refidentes qui cognofcunt de omnibus placitis dé
quibus aucoritatem habént cognofcendis et [fine warrants

- juriflitionem non habent nec coercionem——==Bracton, lib, 3

7 105

Picuntur brevia cuiii fint formata ad firhilitudinetn res
gule juris que bréviter et paucis verbis intentionem pro-
ferentis exponunt, ficut régula juris, rém quz eft, breviter
enarrat; non tamen ita debet effe breve, quin rationem et
vim intentionis contineat.—=Fletay lib. 23 ¢. 12

héfe writs were of two different fofté, and B.a(i"t'v_‘vci

_different technical appéilations, viz: 2 Piacipey; and a Si te

fecerit fecurum: the former; peculiar to certain actions
where the defendant had an. option given him either to .
do the thing required, or fhew cauf¢ why he did not—the

. : : : , latters

L
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latter, peculiar to other altions, and commanding the de-
fendant peremptorily, and in the firft inftance, to thew

caufe. But both required fecurity or pledges from the pro-

fecutor, as the condxtxon of compelling the defendant to
appear. .

NOTE D, po.

The courfe of thofe writs and proceedings was as fol.

lows :— A man was charged with the breach of an obliga-. -

tion purely civil; as for example, to pay a.certain fum of
money upon a day certain—the day of payment elapfed,
- and the creditor proceeded thus: He gave a fhort note of
his claim into the office of Chancery; an original writ, or,
as it is fhortly termed, an original, was from thence iffued;
the creditor giving fecurity either in Chancery, or after-
wards before the fheriff, that he fhould profecute the fuit
with effe. By virtue of the writ thus obtained from
Chancery the debtor was commanded by the fherlﬂ' in the
king’s name, either to pay the particular fum therein fpeci-
~ fied, or to appear upon a day-certain ;before the 'king’s
juftices at Weftminfter (the Court of Common Plpas) to
thew caufe why he did not, The jurifdiction of the court
now attached upon the caufe thus brought before it, by the
-writ from - Chancery, and therefore it had authority to
,proceed afterwards by means of its own powers. The
debtor dlfobeyed the writ from Chancery, and neither paid
the money nor appeared in court. A writ then iffued
from the court itfelf, termed a writ of pone or attachment
(which, with all fubfequent writs, were called judicial writs,
as proceeding from the court) dire@ed alfo to the fheriff,
by which he was commanded, in the king’s name, to take
certain of the debtor’s goods which fhould be forfeited, and
fureties who fhould be amerced (techmcally, to-take gage

- and fafe pledges) if he did not appear upon another day cer-

“tain to anfwer to the demand and to fhew caufe why he had
. difobeyed

APPENDIX. 147
difobeyed thé original writ, The debtor yet difobeyed—
and till his perfon was frees Ancther writ iffued; called
a-diftringas; but it was only againft his property. By it
the fheriff was commanded to feize; in the king’s name, .all
the debtor’s lands and chattels within his' county, and to

“anfwer for the iffiies and profits thereof, tiot to the creditor
but to the king; whohad a right to the whole fotfeitute, i in
confequence of his fubject’s difobedience.~ Finch, 1. 352 —
3 Blackft. Com. 280.—A fuccefion of thefe writs, one after
another, might then iffue ad snfinitum (termed Ji ifirefs in-
firite) fo as to deprive him from timé to tiiné of every

thing he acquxred until he chofe to obey the commands of
hls fove:relgne

"N'O”I‘E E, p. io.

Where the mjury was attended with violence, or was
fo charged, the origindl writ was joined with that which
in the former cafe. 1ﬂ'ued only in the fecond place, viz: the

pone of attadm"ent, by whichi the fheriff was ordered to take -

gage and pledges for the defendant’s appearance ; and yet
another writ againft his property, fuch as alfo iffued in the
former cafe, viz. the diffringas, had to run its courfe.
Nor was it till the theriff had made a return 7ibil (as it is
called) that is, given for anfwer to the writ, that the per=
fon charged had sothing within his county by the feizure
‘of which he might be diftrefled, that a warrant was at
' length iffued for bringing in his perfon to anfwer to the
charge, which was termed a capias ad refponderidum. Or if
‘the fheriff of the county to whom the writ was' dire&ted
.(which.was always the county where the court fate) - re=
. turned for anfwer, that he could not find the defendant,
“then another writ, called a teftatim capias; was iffued, di-
_refted to the fheriff of another county, where it was faid
.the defendant lurked; and repeated writs of the fame fort

L2 ~ (called
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148 APPENDIX.,

(called alias & pluries writs) were fucceﬂivel_y»iﬁ'uqdagainﬁ '

him. If not yet found, he was outlawed. ‘
This was the regular courfe of proceeding; but accord-

ing to the prefent pralice the capias, or warrant to feize the

defendant’s - perfon,” is ufually the commencement of the

adion; 2 fidtitious original writ and return being put upos. .

record « to- give a colour of regularity to the. proceede

3¢ ings.”’

Thefe proceedings have been fated upon the authority
of Lord Coke, Lord Chief Baron Gilbert, Sir William
Blackftone, and others—Nor is it material here to'exa=
mine how far the authority of thefe great names in the law

is thaken by fome paffages in Bracton, with regard to the,

more ancient courfe of common law proceedings, fuppofed
by fome to have taken place, in fuch perfenal actions. It
appears certain, that at one period, at leaft, the proceed-
ings eftablifhed by long practice were as they have been

ftated—and, in many refpedls, are the reguler courfe of

proceeding at this day.

WOTE F, p 12

" T'his refers to the general fpirit of Magna Charts; and
not to any article in particular. Chapter 2gth of that great
inftrument, indeed, is in the following words: ¢ Nullus

« liber homo capiatur vel imprifonetur, aut diffeifietur de

& Jibero tenemento fuo, vel libertatibus, vel liberis confuetu-~

*¢ dinibus fuis, aut utlegatur, aut exuletur, aut aliquo mode

¢ diftrugtur; nec fuper eum ibimus, nec fuper eum mitte-

« ‘mus, nifi per legale judicium parium fuorum, vel per legem

« ¢orre””  And upon this chapter an argumient has been
¥ g

founded, to fhew that everyf{ublequent law, or praétice re~

gognized as law, which authorized imprifonment, except
‘ upos.

APPENDIX 149.
upon a trial by jury, is againft Magna Charta, This ar-

gument is maintained in a book (which the author has
perufed fince he wrote the preceding treatife) intituled,
«« Confiderations upon the Law of Infolvency,”” publifhed by
Mr. Burgefs about eight years ago, in which much cu-

.yious matter is colleted, and a very full detail is given of
‘all the ftatutes upon this fubject, But the contrary opi~

nion is held by many, who think with Lord Coke, that by

the above article, qualified as it is by the words ¢ vel per

€ Jegem terreey” it was meant ¢ that no man” (unlefs by
the verdi& of a jury) ¢ fhould be taken, imprifoned, or put
« out of his frechold, without procefs of the law ; that is,
« by indi€ment or prefentment of good and lawful men,
¢« where fuch deeds be done, in due manner, or by writ
 original gf.tbe common law.” 2 Inft. 50.——See alf@

« The Hiftory of the Engli/b Law,” vol.ii. p. 442.

NOTE G, p. 14

The writ which iflued upon this ftatute againﬁ the

'bailiffs of lords, was called a writ of monffravit de compoto—

See Rsgiftrum Brevium, 136, F. N. B. 259. And the
defendant’s perfon was not only free, 1if he had any lands
within the county, but he had in that cafe immediate
relief and damages againft the mafter he had defrauded, if,

‘having lands, he was arrefted by him upon the above writ,

which neceflarily averred that he had no lands within the

‘county. For this.purpofe a fpecial writ was given him, by

which, without regard to his own fraud and offence, the
1ofs of liberty only of a man who had-lands in the county,
was confidered. The lord, his mafter, at whofe {uit he
‘was imprifoned, is there faid to have malicioufly obtained
the writ dé compoto againft him, ‘“et fic eum, per corporis

% f{ui attachiamentum multipliciter ea occafione gravari

" I,3 . % procuravit,
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o2
€ procuravit, in deceptione curiz noftrz, et grave dam=

¢ num ipfius, et contra legem et concilium regni noftrj

« Angliz,” &c.—The writ concluded with an order for

hlS releafe,——Regiftrum, 1372 Infl. 144.
* This thews how heinoufly the fpirit of the law felt 1tfe1f'

in thofe days, offended by the imprifonment of a many in-

~the only civil cafe which could authorize his imprifonment,

f any other poffible means 0tcurred for enforcing the fatisfac~

tion demanded. And it was held (fomewhat abfurdly
indeed) that property, even to the fmalleft extent, aﬁ'orded
fuch means, . :

NOTEHpJﬁ

The ﬁatuz‘e of merchants, 13 Edw. L. f. 3 (anno 128 5)
is as follows: ¢ Forafmuch as merchants, which hereto-
« fore have lent.their goods to divers perfons, be fallen in

- ¢ poverty, becaufe there is no fpgedy remedy provided

$¢ whereby they may thortly recover their debt at the day
¢« of payment, and for this caufe many merchants da re-

¢ frain to come into the realm with their merchandlze, to.
s the damage of {uch melchants, and of all the realm; the

¢« king and his council, at his parliament holden at ﬂﬁm
"<« Burnel, after the feaft of Sz. Michael, the eleventh year
-« of his reign, ordamed eﬁabh{hments thereupon for the
¢ remedy of fuch merchants, Wthh ordmances and efta-
< blifthments the king commanded that they fhall be ﬁrmly
5 ‘kept and obferved throughout this realm, whereby mer-
¢ chants have had remedy, and have recovered their debts
& with lefs mcqnvemenee and trouble than they have had
¢ heretofore. But forafmuch as merchants after complamed
¢ to the king, that theriffs mxﬁntenpreted his ftatutes,
¢« and fometxmes by malice and falfe interpretation delayed
« the exccution of the f‘catute, to the great damage of mer=

¢ chants, - the kmg, at his parhament holden at #7 ﬁmmﬁer -

¢ af] tey
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« after Eaffer, the thirteenth year of his reign, caufed the

<« faid ftatute made at Acton Burnel to be rehearfed; and for
« the declaratlon of certain articles in the ftatute aforefaid,
« hath ordained and effablifbed, that a merchant who. will

¢« be fure of his debt fhall caufe his.debtor to come before

« the mayor of London, or before fome chief warden of a
¢ city, or of another good tfown where the king thall ap-
« point, and before the mayor and chief warden, or othér
« fufficient men chofen and fworn thereto, when the mayor

« or chief warden cannot attend, and before one of the

« clerks that the king fhall thereto affign, when both can-
& pet attend, he fhall acknowledge the debt, and the day of

‘ ¢ payment ; and the recognizance fhall be enrolled by one
« of the clerks hands being known, and the roll fhall be
« double, wheseof one part fhall remam with the mayor -

« or chief warden, and the other with- the clerks that
« thereto fhall be firt named ; and further, one of the faid
¢ clerks with his own hand fhall write an obligation, to

<« which writing the feal of the debtor fhall be put with the |
s king’s feal prowded for the fame intent; which feal -

« fhall be of two pieces, whereof the greater piece thall
¢ remain in the cuﬁody of the mayor or the chief warden,
<« and the other piece in the keeping of the forefaid clerk.

« And if the debtor do not pay at the day limited unto him, )

o~
~

then fhall the merchant come to the mayor or clerk with
« his obhgatlon and if it be found by the roll or writing
that the debt was acknowledged, and the day of payment
¢ expired, the mayor or chief warden fball caufe the body. of
<< the debtor to be taken (if he be Lay) when(oever he hap-
« peneth to come in their power, and fhall commit him to
the prifon of the town, if there be any; and he thall remain
& there at his own cofts until he hath agreed for the debt.”

The original, ex Rot, in Turr. Lond. exprefles this paffage

LAY
~

KAl
s

L
L)

“thus: F Jf le dettur ne rende al jour qe lui eff affis, fi veigne
« g marchaunt al meyre e al clerk ove fa lettre de oblzgaczoﬂ, )
# g fi trove Jeit par 1 raule ou par lettre ge la dctte Juft conueye
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8¢ [p jour affis feit paffey fi face le mayre ou chicf gardeyﬁ

¢ prendre le cors al destur (fil of lay ) quel heure ge il feit trove

€€ en fon poer, et liverer a la przfan de la vile, fi prifon y feite
« g demoerge a fes cuflages propres, delque ataunt gil eit
« for gre de la dette” ¢ Anditis commanded that the
-« keeper of the town prifon fhall retain him upon the de-
-« livery of the mayor or warden: and if the keeper fhall
. € not receive him he fhall be anfwerable for the debt, if
« he have whereof; and if he have not whereof, he that
¢ committed the prifon to his keeping fhall anfwer.
¢ if the debtor cannot be found in the power of the mayor
< or chief warden, then fhall the mayor or chief warden
% fend into the Chancery, under the king’s feal, the recog-
- €€ nizance of the debt ; and the chancellor fhall dire@ a writ
¢¢ unto the fheriff in whofe thire the debtor fhall be found,
% for to take his body (if he be Lay) and fafely to keep,
¢ him in prifon until he hath agreed for the debt; and
within a quarter of a year after that he is taken his
< chattels fhall be delivered hini, fo that by his own he
¢ may levy and pay the debt; and it {hall be lawful unto
¢ him, during the fame quarter, to fell his Iahd's and tene-
ments for the-difcharge of his debts, and his fale thall
- $¢ be good and effeCtual.  And if he do not a{gree within
¢ the quarter pext after the quarter expired, all the land§
¢ and g'oo,ds of the dehtor fhall be delivered unto the mer-
« chant by a reafonable extent, to-hold them un.t.il fuch
$¢ time as the debt is wholly levied, and neverthélefs the
¢ bedy fhall remain in prifon as before is faid; and the
¢¢ merchant thall find him bread and water.”
ginal it is thus expreﬁ'ed

(43
-F

q(

In the ori-
“E fil ne  face gre dedenz_ le quar-

¢ ter paffe feient liverex au marchaunt tutz les biens del detter.

€ ¢ totes fos terres, par refnable eftenty a tenir defque-atqunt qé
< la dette pleinement ferva levee, e ja le plus tart le cors de-
$¢ moerge en prifon cjum avaunt eff dit, ¢ le marchaunt luy.
& truiffe pain e ewe.” ¢ And the merchant fhall have
¢ fuch'feifin in the ldnds and tenements uehvexed unto him

€G
£ or his a{’iwnee, that he may maintain a writ of nowve/

‘ /‘.’[]‘.”/’”3

And -
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€ e feifin, if he be put out, and re-defleifin alfo as of freehold,

& to hold to him and his affigns until the debt be paid ; and as

&< foon as the debt is levied the body of the debtor fhall be delivered

< quith bis lands. And in fuch writs as the chancellor doth

¢ agward mention fhall be made that the fheriff thall certify
<< the juftices of the one bench or of the other, how he

« hath performed the king’s commandment, at a certain

¢ day; at which day the merchant fhall fue before the

$¢ juftices, if agreement be not made; and if the theriffs do
& pot return the writ, or do return fhat the writ came too
#¢ late, or that he hath dire&ed it to the bailiffs of fome
< franchife, the juftices thall do as it is contained in
% the latter ftatute of e /Imzn/z’er.
.« {heriff return that the debtor cannot be found, or that

And if in cafe the"

. % he is a clerk, the merchant fhall have writs to all the

- ¢ things.

« expences, reafonable,

« theriffs where he thall have land, and that they fhall de-
& liver unto him all the goods and lands of: the debtor by
% 3 reafonable extent, to hold unte him and. his affigns in.
# the form aforefaid; and at the laft he {hall have a writ to
« what fheriff he willy to take his body (if he be Lay) and
& to retain it in manner forefaid. And let the keeper
< of the prifon take heed that he muft anfwer for the body,
« or for the debt. And after the debtor’s lands be deliver-
¢ ed to the merchant, the debtor may lawfully fell his land,
« {o that the merchant have no damage of the approves
¢« ments; and the merchants fhall always be allowed for
¢ their damages, and ail cofts, labours, fuits, delays, and

¢ which do acknowledge themfelves to be principal debtors,
¢ after the day pafled, the fureties fhall be ordered\
% in all thmgs as is faid of the -principal debtor,
¢« a5 to the arreft of body, delivery of lands, and other
And when the lands of the debtors be delivered
¢« unto the merchant, he {hall have feifin of all the lands

¢ that were in the hand of the debtor, the day of the re-

&« cogmzauce made, in whofe hands foever that they come
« after, either by fcoﬁmnf or otherwife, And after the
“ deby

And if the debtor find {fureties |
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« debt paid, the debtor’s lands, and the iflues of lands of
<« debtors by feofment, fhall return again, as well to the
¢ feoffee as the other lands unto the'debtors, And if the
¢« Jebtor or his fureties die, the merchant fhall have no

<« authority to take the body of his heir, but he thall have.

<« his lands, as before is faidy if he be of age, or when he’
st fhall be of full age. And a feal thall be provided that

« fhall ferve for fairs, and the fame fhall be fent unto every .
« fair under the king’s feal by a clerk fworn, or by the '

¢ keeper of the fair. And of the commonalty of the mer-
<« chants of the city of London two merchants fhall be
« chofen that fhall fwear, and the feal fhall be opened be-
« fore them; and the one piece fhall be delivered unto the
« forefaid merchants, and the other fhail remain with the
¢ clerk; and before them, or one of the merchants. (if both
¢« canpot attend) the recognizances fhall be taken, as bé-
« fore is faid. - And before that any recognizances be in-
« rolled, the pain of the ftatute thall be openly read be-
¢« fore the debtor, Afo that after he cannot fay that any did
« put another penalty than that whereto he bound himfelf.
¢« And to maintain the cofts of the faid clerk, the king
¢ fhall take of every pound a penny in every town where
¢ the feal is, except fairs, where he fhall ‘take orie penny
« halfpenny. of the pound. This ordinance and aét the
« king willeth to be obferved from henceforth throughout
« his realm of England and Ireland, amongft the which
« people they that will may make fuch recognizances (ex-
<« cept Fews; to whom this ordinance fhall not extend).
« And by this ftatute a writ of debt fhall not be abated;
¢ and the chancellor, juftices of the one bench and of the
¢« other, the barons of the exchequer, and juftices errants,
« fhall not be eftopped to take recognizances of debts of
« thofe who are willing to acknowledge them before them :

~¢¢ Hut the execution of recognizances made before them
¢« fhall not be done in the form aforefaid, but by the law

<¢ and manner before ufed, and otherwife provided in othex

- ¢ ftatutes.” -

o | The

[T B——

APPENI}IX. 155
The fatute is followed by the form of the writ to iffue

" in confequence of it in thefe words : « Rex vic. falutem 3

« Quia coram tali majore vel cuftode talis villa, vel coram,
« cuftode figilli noftri de mercatoribus in nundinis in tali
« loco, et tali clerico noftro, A. recognavit debere B.
& tantum quod folviffe debuit tali die, et tali anno, quod

~

% jdem A. nondum folvit, ut dicit: tibi praecipimus quod -
« corpus predi®i A. fi laicus fit, capias, et in prifona nof- -

s¢ tra falvo cuftodiri facias quoufque de prazdiét debito
s ’fatisfeécrit. Et qualiter hoc praceptum fueris executus,
5¢ fcire facias jufticiariis noftris apud W eftmonafterium
« per literas tuas figillatas, et habeas ibi hoc breve.

¢ Tefte, &c.”.

NOTE 1, p.2o

The firft fatute againft basliff5 or accountants is the
52 Henry IIL. ¢.23. (ftat. of Marlbridge) and is in thefe
words, as in the Cotton M. S. ¢ Provifum eft eciam,
s quod fe ballivi qui dominis fuis compotum reddere te=

& nentur, [e fubtraxerint, ct terras et tenementa non ha-

<« buerint, per que deftringi poflint; tunc per eorum corpora

& attachientur, ita quod vicecomes, in cujus balliva inve-

¢ njantur, eos venire faciat ad compotum fuum redend.””

The next ftatute, here referred to, is the 13 Edw. L.
¢. 11. ( flat. of Weftminfler the fecond) in thefe words: ¢“De
« fervientibus balivis camerariis et quibuicunque receptori=
« bus qui ad compotum reddendum tenentur concorditer

- ¢¢ eft ftatutum et ordinatum quod cum ‘dominus hujufmodi

¢« fervientium dederit eis auditores compoti et contingat
¢t ipfos efle in arreragiis fuper compotum fuum arreflentur
<« corpora ipforum, €t per teftimonium auditorum ejufdem

¢« compoti mittantur et liberentur proxime gaole domini

¢« regis in partibus illis, et a vicecomite feu cuftode ejuf-
s dem gaole recipiantur et mancipentur carcers i Serris

¢ fub -
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156 APPENDIX

“ fub bona cultadia, et in illa prifina remaneant de fuo proe

« prio viventes quonfque dominus fuus de arreragiis plenarie
« fatisfecerint.” The ftatute, however, gave them an ap-
peal from the auditors to the Court of Exchequer, which

_produced the writ of ex parse talis—Regiftrum137. F. N. B. '

329 f.—And upon giving fureties they were fet at liberty
#ill the appeal was difcufled, but again committed if found
;in arrear. '

By this flatute, and fubfequent flatutes authorizing im« "
’ pnfonmgnt,. Rrocefs of outlawry (which for fome time after
~ the conqueft took place in cafes of felony only) was made

gompetent againﬁ the dcfendant if he fled,

NOTE K, p.25:

Lord Coke, after commenting upon the deftruction of
the Jews by the ftatute de Fudaifmo proceeds with this ob-

fervation: ¢ At the parliament alfo of this noble king,

¢« Edward the Firft, in the 18th year of his reign, another
“ kind of Jews were feverely punifhed, viz. the judges of
¢ the King’s Bench, and of the Common Pleas, the barons
<« of Exchequer, and the judgés itinerant,”” 2 fn/2. 506.
The punifhraent alluded to was for taking bribes in the
groffeft manner from the parties in every cafe that oc-
curred. : B o
The contraft afforded by fuch pitures certainly adds ta
“our relifh of the prefent times, - :

NOTE L, p.26.

In the introduicn to Crompton’s Book of Praice,
(p, 52) the concurrent jurifdiction of the Court of King’s
_ Bench is thus ftated: “In this manner has the Court ‘of
¢ King’s Bench obtained a concurrent juri(diction, and

“ now,

APPENDIX “tgp

& now holds as it were a divifum imperium with the Court:
& of Common Pleas over all civil actions of a perfonal, and

« fome of a mixt nature. Its eriginal jurildi€tion we

-~

& have feen of caufes between fubje€ and fubject, was anly
% of fuch as were of a tortions nature, as all trefpaffes, ref-
< cous, or pound-breach, actions of deceit, confpiracy, forcible
<& entry, ejectment, replevin, and trefpafs on the cafe. Whereas

. & jts acquired jurifdiction, or rather that jurifdiGion which:

% js by confequence only, as being founded upon the de~
& fendant’s being in the fuppofed or actual cuftody of the
« marfhal, comprehends all actions of contracl, whether
&« exprefs or implied, delt, annuity, covenanty accounty cafe
« for negligence, nonfeafance, misfeafance, and malfea=
& fance.” ~ '
The Court of King’s Bench proceeds either by bill, or

upon an original writ, from Chancery, at the option of the

- plaintiff—When upon an original writ, the courfe of pro~

ceeding is exally the fame as that of the Court of Com~
mon Pleas—1 Crompton, p. 15.——But there is this mas<
terial difference between thefe two modes of commencing
the action, that where an aftion of debt, detinue, covenant,
account, cafe, ejeCtment, or trefpafs, i commenced in that
court (which it is when it proceeds by 47/]) a writ of error
lies to a court of appeal inftituted by 27 Eliz. c.8. called
the Exchequer Chamber, ‘confifting of the judges of the

Common Pleas and barons of Exchequer; and from thence

to the Houfe of Lords-—Whereas, if the a&ion proceeded

upon an original writ from Chancery, the above ftatute.

does not apply, and therefore no writ of error lies to the
‘Court of Exchequer Chamber, but dire@ly to. the Houfe
of Lords. : : ' ’

'NOTE M, p.28.

This matter is fully fated by Coke, as follows : « The
« Court (of King’s Bench) hath power to hold plea by

“« B3] for debt, detinue, covenant, promife, and all other -
g <« perfonal -
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155 APPENDIZX:

< perfonal a&kions, efectione firme, and the like, agamﬁ ﬁny
- ¢ that is in czﬁodza marefcballz, or any officer, minifter;
¢ or clerk of the court; and the reafon hiereof is, that if
¢ they thould be fued in any other court; they fhoild have
-« the privilege of thi$ court; and leaft there fhould be a
« failure of juftice (which is fo much abhorred in law)
« they fhall be impleaded here by bill; though thefe actions
& be common pleas, and aré not reftrained by the faid a& of

¢¢ Magna Charta, &c.” . < And all this appeareth by Brac=
" ¢ fon; who lived when Magna Charta was made, ub: fupra
where he faith, ¢ Et aliorum omnium per querelam vel:

« ¢ per privilegium, five hbertatem; and continual expe<
¢ rience concurreth with antiquity herein.”’—4 In/. 71.

NOTEpryw

“The 7th of Henry the Fifth; againft the makers and

publifhers of falfe deeds, i$ no exceptxon to what is here
ﬁated

NOTE O,p 34-d

’The proceedmgs Whlch were thus fuppofed are before
defcribedy Note E.  An original writ for fummoning the
~ defendant, with the anfwer or return to it by the fheriff,
" appear, however, upon the record of the proceedings as if

they had really exifted.~~The empty form was' preferved,

and only the fubftantial operation of the writ thrown afide;
becaufe the officers of court, not the legiflature, held thofe
_proceedings to be unneceflary, in as much as the fees of

court could be kept up, though the pwceedmgs were fup-
- prefled, , .

NOTE
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NOTE P, p.37

It is proper here to obferve, that ﬁ"’uons of law are in
general fo moulded and contrived as to promote: the object
they profefs, viz. ¢ the furtherance of juftice:”” but it
might be otherwife; and it .is natural to ak, why the le=

giflature fhould leave the courts to fuch indire&t modes of

proceeding? It is a pity,” fays that great and venerable
judge, Lord Mansfield, ¢ that the legiflature thould be

« filent, and force the courts, in order to attain the ends

¢« of juftice, to’ invent legal fubtleties, which do not come
¢« up to the common under{’canding of mankind,” «
Douglas, 523.

“Ttis repugnént both.to the duty and wifdom of law,”” as

My. Eden (now Lord Aukland) obferves in his < Prmcxples :
~«of Penal Law,”” ¢ to feek any ends by the harfh and un-

« feemly intervention of fubterfuges and fictions. The

- < candour of legiflation fhould ever be inviolable.”

P. 197.
The learned author of « O%rwatzom on t/ye Statute:,
obfervmcr upon the fratute of ‘Henry the Sixth, which

makes it competent to meet by contrary. evidence the

fition then made ufe of in the Marfballea Court, that the
plaintiff or defendant belonged to the king’s houfhold, ex-
prefles himfelf thus: < 'This feems to be a very wife pro-
« vyifion of the legiflature, as all fuch fictions derogate
« from the proper weight and dignity in the proceedings

¢ of a court-of juftice. Ufe may in fome meafure have
% taken away from the ridicule of the fiCtion of a quo minus™ .

% in the Exchequer, as well as otheryf'ﬁ&ions;vbu,t' the

% nature of them cannot be thoroughly altered, fo as to

«$

« ridiculous and falfe furmife.” P, 307,
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The fathe author has the following note (p, g4) I sl
« infift that myftery fhould always be removed, efpeci-
« ally when no one bad confequence can be fuggefted
<« from fuch a removal.” Fabian ‘Phillip's, in his T'reatife
on Capiafes and Procefs of Outlawry, gives this account
of the introdudtion of the leafe and releafe ufed by our con=
*veyancers: ¢ It was fitft contrived by Serjeant Francis
_ % Moore, at the requeft of the Lord Norris, to the end that.
- % fome of his relations fhould not know what fettlement he
« had made.” P.115. b .

 NOTE Q par

" The ftat. 8 Eliz. c. 2, authorizing the judges to give

cofts and damages in certain cafes of vexatious arrefts, takes -

notice. of fome of the abufes which were then pra&lifed in
the following preamble : < Whereas divers perfons of their
«malicious minds, and without any juft caufe, do many
& times caufe and procure others of the queen’s majefties
 Joving fubje@ts to be very much molefted and troubled
< by attachments and arrefts made of their bodies, as well
'« by procefs of latitat, &c. fued out of the court com~
«¢ ‘monly called the King’s Bench, as alfo by plaint, bill, &c.
« in the court commonly called the Marfhalfea, and within
« the city of London, and other cities, &c.; and when the
<« parties that be arrefted and attached are ‘brought forth
< to anfwer to fuch a&ions and- fuits as thould be obje&ted

"« againft them, then*many times there is no.declaration or”

.« matter laid againft the parties fo arrefted ot attached
<« whereunto they may make any an{wer ; and fo the party
¢ grrefted is very maliciouly put to great charges and ex~
« pences, without any juft or reafonable caufe; and yet
« peverthelefs hitherto, by order of the law, the party fo
-« grieved and vexed could never have any cofts and da-
« mages to him to be judged or awarded for the faid ~unjuft

‘ ‘ L ' & yexation

APPENDIX 161
& &é‘xaﬁon and trouble.” The ftatute, however, after all,:
Jeft'the party wronged to bring his action for the recovery of

~ fuch cofts and damaggés as {hould be awarded under it.

. NOTE R p 42

 “Pliis fatute, 13 Charles IL f. 2. c. 3. is entitled,

¢ An aé for prevention of vexations and -oppreflions by
¢ grrefts, and of delays in fuits of law?’> The preamble
of it ftates, « That by the ancient afid fundaméntal laws
« of this realm; in cafe where any perfon is fued, im-
i pleaded, or arrefted by any writ, bill, or procefs ifluing
¢ out of any of his majeﬁyﬂ’s courts of record at Weftmin-
¢ fter, in any common plea at the fuit of any common
& perfon, the true caufe of ation ought to be fet forth and

¢ particularly exprefled in fuch writ, bill, or procefs,

« whereby the defcndanf may have certain kﬁowiedge of

< the caife of the fuit; and the oﬁicei’ who fhall execute

« fyucli writ, bill, or procefs, may kﬁpw_how to take fe=~
¢ curity for the appearance of the defendant to the fame;
¢« and the fureties for fiich appearance may rightly under-

« fand for what caufe they become engaged. And whereas

i

¢ for divers years now laft paft, very many of his majefly’s
“ good fubjects have been arrefted upon general writs of

“ tr%)qfs, quare claufum fregity bill of }Mi'd'a’lcfex,j latitats,

« and othcr'likevv’&%rits ifTued out of the Courts of the
¢ King’s Bench and Common Pleas, not exprefling any

¢

~

¢ particular or .certain caufe of action, and thereupon
& kept prifoners for-a long time for want of bail, bonds with

% fureties for appearance having been demanded in fo great .
“ fumsy that few or none have dared to be fecurity for the ap-

< pearance of fuch perfons fo arrefled and imprifoned, although
< in tryth there have been little or no caufe of action, and
M - « oftentimes

Tt

¢« there is great complaint of the people of this realm, fﬁat,. _
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162 APPENDIZX,

£¢ oftentimes ‘there are no fuch perfons who arve wamed plaiin=
< tiffi; but thofe arrefls have been many times procured by
“ malicious perfons, to vex and 0ppmﬁ the defendants, or to

« farce from them unreafonable gr unjuft compofitions for ob=
<« taining their liberty; and by fztcl) evil prz.’ﬂnses many have

€ peeny and are daily undone, and de eftroyed in their eftates,

¢ quithout poffi iility of having reparation, the aftors. employed
% in fuch praclices having been (for the moft part) poor and
& lurking perfons, and their aclings [fo fecret, that it bhath
« been found very difficult to make true difcoveries or proof.'s
- tbereqf »?

NOTE S, p.47
The 12Geo. I c. 29, amended by 5 Geo. IL. c. 27, and

afterwards made perpetual, enacts, ¢ That in all cafes where

. « the caufe of aion fhall not amount to the fum’of tez pounds

« or upwards, and the plaintiff or plaintiffs thall proceed by
% way of procefs againft the perfon, he, fhe, or they {hall
« not arréft or caufe to be arrefted the body of the defen-
« dant or defendants; but fhall ferve him, her, or them,
« perfonally within the jurifdiGtion of the court, with a copy
« of the procefs; upon which fhall be written an Enghih
« notice to fuch defendant, of the intent and meaning of
« fuch fervice, for which no fee or reward fhall be de-
« manded or taken; provided neverthelefs, that in parti-
¢ cular franchifes and jurifdictions, the proper officer there
¢ fhall exccute fuch procefs.,” It is further enacted,
« That in all cafes where. the plaintiff”’s caufe of attion

¢ fhall amount to the fum of ten pounds, or upwards, an

« gffidavit thall be made and filed of fuch caufe of attion ;
« which affidavit may be made before any judge or com-

& mxﬂioner of the court out of which fuch procefs fhall
¢« iflue,y

APPENDIX. 163

« iffue, authorized to take fuch affidavits in fuch court, or
elfe before the officer who fhall iffue fuch procefs, or his
s¢ deputy; which oath fuch officer, or his deputy, are im-
« powered to adminifter; and for fuch affidavit one fhil-
« ling, over and above the ftamp duties, thall be paid, and

f

¢ no more: and the fum or fums fpecified in fuch affidavit’

< fhall be indorfed on the back of fuch writ or procefs;

« for which fum or fums fo indorfed the fheriff or other:

« officer, to whom fuch writ or proce(f. fhall be ‘direéted,
*¢¢ fhall take bail, and for no more. It is alfo enated,
<« That if any writ or procefs thall iflue for the fum of zen

e pounds, or upwards, and zo affidavit and indorfement

« fhall be made as' aforefaid, the plaintiff or plaintiffs thall
<« not proceed to arreft the body of the defendant or de-
« fendants, but fhall proceed in like manner (except as to
« the notice) as is dire¢ted in cafes where the caufe of
<« a&ion does not amount to the fum of zen pounds, or up-
« wards.,” )

The above is the general law: T he dire& exceptlons to

it are thofe in favour of volunteer feamen in his majetty’s
fervice, who by 1 Geo. IL. c. 14, and fubfequent adls, can=
not be arrefted for a debt under twenty pounds; and of fol-
diers, who have now the fame exemption by the annual

mutiny a&s. - There muft be an affidavit of debt to the

fame amount by 11 & 12 W. IIL. c. 9, before 2 defendant
refiding in Wales or the counties palatine can be held to
fpecial bail upon any procefs ifluing out of the courts at
Weftminfter. - The courts have alfo, in praétice, impofed
as many reftriGtions upon the arreft of defendants as could
“be impofed under their authonty Thefe are to be found in
the books of pradtice, :

'Mz | NOTE
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164  APPENDIX

NOTE gy 'p.4g.,"-

Txll witliin thefe very few years; this execution of the law
a}ga-iﬁf’c debtors defcended even to the minuteft cafes, ‘and
fruitlefsly locked up the perfon of the meaneft labourer. "The
. Courts of Confcience, eftablifhed bydifferentacts of parliament, -
~who could not arreft a defendant upon mefne procefs, could
yet imprifon a debtor 77 execution for the fmalleft debt; and
it appears that creditors were often fo vindiGive and abfurd
as to keep fuch miferable debtors in prifon for the mereft
trifies. This might appear incredible, if it were net
proved by the preamble of a ftatute fo late as the 25th of
 his prefent majefty; c. 45, which is as follows: Whereas,
¢ by various alls of parliament now in force; and made
G to eftablith or regulate courts for the recovery of {mall
« debts, particularly in the city of London, "&c. there is no
< yniform time limited for the duration of the imprifon-
‘& mént of a debtor againft whom an execution; procefs of
« contempt, or precept in. the nature of an execution, 18
« iffued, for non-payment of fuch debt and coftsy, fum or
¢ fums of money, as by the order or orders of fuch courts
« fuch debtor or defendant is ordered or directed to pays
¢ but fuch debiors and defendants are by fuch adts of par-
& liament to be committed to prifon; -there to remain for
“ an indefinite length of timey until he, fhe, or they; fhall
¢ perform the order of the court or commiffioners in that
<« behalf; fo that it frequently happens that a poor perfon,
<« quho is not of ability to pay a debi of or under forty fhillings,
« is imprifoned for many months, AND SOMETIMES FOR
& YEARS; WITHOUT A POSSIBILITY OF BEING DIs=
« CHARGED.” : ' : - ,

The fratute enats, That where the debt does not ex-

ceed twenty Jhillings the debtor fhall not be confined fof

L : "More

™
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more than twenty days; and when it does not amount to
or exceed forty fbillings, he fhall not be confined for more
than forty days. - ~ o

-

"NOTE V, p.49.

It is the effe& of imprifonment in execution, by put=
ting into the hands of the creditor the perfon, to withdraw
from him the ¢fate of his debtor. To thofe who are not
accuftomed to obferve this confequence in pradtice, and to
reafon upon the principles which give rife to it, this ap-
pears a Very fingular-operation of law—and - therefore it
may not be altogether {uperfluous here to recite part of the
ftatute of 21 James I.-c. 24, which makes the creditor’s

" right to execution againft his imprifoned debtor’s eftate

revive upon the debtor’s death, if he thould die in pri-

fon. That ftatute ftates the law upon this fubject, as

follows: « F orafmuch as heretofore it hath been much
« doubted and queftioned if any perfon being in prifon,
« and charged in execution, by reafon of any judgment

“ given againft him, fhould afterwards happen to ‘die in

« execution, whether the party at whofe fuit, or to whom
¢ fuch perfon ftood charged in execution at the time of
< his death, be for ever after concluded and barred to have
« execution of the lands and goods of fuch perfon {o
¢ dying-—dnd forafmuib as daily experience doth manifeft
« that divers perfons, of fufficiency in real and perfonal ¢ftates

< minding to deceive others of their juft debts for which they

« flood charged in execution, have obflinately and wilfully

" & chofen rather to live. and die in prifon than to make any

« fatisfatlion according to their abilities; 'T'o prevent which
« deceit, and for the avoiding of fuch doubts and queftions

¢ hereafter, Be it declared, explained; and enacted, &e.
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166 APPENDIX.

¢« thatfrom and after the end of the prefent feflion of par-
<« liament the party or parties at whofe fuit, or to whom
¢ any perfon fhall ftand charged in execution for any debt
« or damages recovered, his or their executors or adminif-
<« trators, may, after the death of the faid perfon fo charg-
« ed and dying in execution, lawfully fue forth and have
« new execution againft the lands and tenements, goods
¢ and chattels, or any of them, of the perfon fo deceafed,
¢ in fuch manner and form, to all intents and purpofes, as

« he or they, or any of them, might have had by the laws.
« and ftatutes of this realm, if fuch perfon fo deceafed had

¢ pever been taken or charged in execution.”’--But this
ftatute left ‘the law as it was with regard to the debtor’s
cftate during his life, nor has it yet Leen altered. The
debtor’s imprifonment prote&ts his eftate from the execu-
tion of all thofe creditors at whofe {uit he is imprifoned or
detained, 3

NOTE T, P 49

A fhort deduion fhall here be given of ‘the law of
arreft and execution againft the perfon, or of civil impri-
fonment, in Scotland: o o
" In that country, where the laws are in {ome refpe&é
juftly, but in others erroneoufly, fuppofed to bear harder
upon the private rights of individuals than in England, no
arreft of the perfon of a mere defendant, as the effett of or-
dinary procefs in an a&ion, is or ever was fuffered to take
place. ‘The plaintiff, however, has it in his power to at-
- tach, by arrefiment, the money and effets of the défendant
in the hands of third perfons, till he give bail,-or find
¢caution to the amount of the arreftment, as a fecurity for
the fums which the plaintiff may eventually be entitled to
recover upon the decree oy judgmem. He may alfo, by
| o ferving

‘malicioufly, they will ftop the inhibition.
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ferving upon him, and publifhing 2 writ called an Inhibi-
tion, difable him from aliening his lands or real eftate pend-
ing the action, and obtain a fecurity over them to anfwer
the event. But if it be made appear to the Court of Seffion
(the fupreme civil court) that it is intended vexatioufly or .
Thefe are the

reventive meafures which in Scotland ftand in place ‘of
the arreft and imprifonment of defendants.

But in certain fpecial cafes there are fummary arrefts
for civil caufes. A foreigner. may be fo arrefted for
2 debt due to an inhabitant of the country till he find
bail. 1 Bankton, 461.—And upon the oath of a cre-
ditor, ftating his debt, and that he has reafon to th.mk
his debtor is in meditatione fuge, intending to thh‘.,-
draw fuddenly from the kingdom, in order to difappoint .hx-,s
creditors, a warrant will immediately i{?ue.f.or a{rei"n»ng
and imprifoning him till he find caution judico fg/iz (i.e.)
to appear in court. But the perfon fo arrefted will recover
heavy damages if it app et .

ood reafon ; and the creditor may be obliged to give fe-
curity to that effe¢t. By fpecial act of parliament, (1672,
c.8) reftrictive and correCory of former practice, © a
<« merchant” (which alfo means fhopkeeper and ‘retall
dealer) ¢ innkeeper or ftabler,” within a royal borough
may arreft a ftranger who refides Withput the borough, fc’>r‘
articles furnifhed to him in the proper courfe of the credi=
tor’s dealing, till he give fecurity to appear in the courg
of the borough; provided {uch m‘erchant, &c. has no other
fecurity for the debt than his own books. Border warrants,

which take place on the border between Engl?pd and Scot_e
land, alfo afford inftances of fummary arreft in Scotland,

Anciently there was in Scotland no execution againft the

perfon of a debtor. It was not a natural idea that there
fhould be any fuch execution: and the fame principles

which rendered it long inadmiffible in Englgnd had the

 fame effedt in Scotlands

w2

car that the arreft was without

Mgy In

.
P N e e

S

I
|
i

(it e
S e

re

TR

v A o S e A

e

v s
=A%




:w‘ | APPENDIX APPENDIX 169

| d the firft fection
In the reign of Alexander the Second and he began to 8¢ anent payment of merc]iiz;;? debtsnercﬁ; ; haes pfrovi pal
reign in the year 1214, the law of executlon for debt was of it is in thefe words: ane 1 by any other man.,
| fettled or declared by the following ftatute : \ % debt owing to him, 12)’ anaaﬂif‘e:h:rtovzn zr the kesper
- n
: - ¢ If the debtor, or his tenants, has moveable goods, firfk _ :: n:rzhﬁhe ﬁxa);or E]raﬁ t::: and apprehen 5 the debtor, if
; : o e villag
(I :‘c (t)}f; alclrtgft}rofmall be diftrained for payment of the debt to : ¢ he be ane lm,ck man, wherever he may find i}lm w;th}l)n
IR e cre :
‘ ' ! ¢ d deliver him to the prifon of the
ﬁ i 2. < And if they have nq diftrainable goods, the fheriff : :‘ his jur lgdfﬂf;nas z‘;e ixlfon and there thz debtor fhall
4 < and the kmg s fervants, hefpre the court rife, fha]l adver- . ¥ town, 1 he ?}';1 P o e’r expences until he fatlsfy
Ym « tife the debtor tnat for mlank (defeé’c) of moveable goodsg o :: ret;mm Ugloendel;i 0::2 I::onl’)xman 4 fhall be gwen to the
e s 5 - and pay
. 3 “ fof* de bLor not doing this W;thmyﬁfteen days, the t o« the command of the ma,yoa ?lr Offil:rafl‘::ir}?:Zebt t:f hle Co ;
< fheriff and the king’s fervants fhall fell the lands and Z ;he Jfaylox zﬁcle;veozlgsl ::: p giu an ’ ‘
“ pofleflions pertaining to the debtor, conform to the con— Safﬁo mu « Ifg the debtor cannot find the way to pav
« Juetude of the realm, until the credxtor be fatisfied of . ecuon 4. h ¢ the iavlor. under his feal, {hall
“ the principal fum, with damage, expemes, ‘and intereft. #¢the debt, the mayor o Jay’on

4 And if the lands are holden of the kmgy the fherxﬁ:
¢ fhall infeft the buyei, by ane precept, who buyb them,

5. «And if they be holden of ane baron, and he would
« buy them, by the law he fhould have them.

6. « And if another man will take them upon the king’s

$¢ certify the king’s chancellor of the quantity and clear-
¢ nefs of the debt, within ane quarter of ane year after
« thie debtor was taken. And the moveable goods, and
% the lands pertammg to the debtor, fhall be taken, com-
g pnfed and given for payment of the debt.

5. “ And if bis goods are not fufficient for payment of
o the debt, his body fhall remain in prifon until all the
¢ debt be paxd and the creditor {hall find te him bread
¢ and water,”

This ftatute contains many o her provxﬁons refpc&mg
the debtor’s e{’cate and the creditor’s fecurity.

Soen after, a Wnt came in pradice to be iffued at com-
Jnon Zaw againft every perfon who had become bound to do

. any fpemﬁc a& (ad fattum prafiandum, as it was techni-

cally expreﬂ'ed) by whxch he was ordered, in name of the |
kmg, to fulnl hlS obhgfttmn, or ¢ furrendel his perfon in
¢ ward,’” that is, go to prifon; on ‘pain of bemcr declared
a wbel -——And aﬁerwards, by a&t of parhament, 1584,
¢ 139, r atxfymg an aét of /ederunt (z ¢.)'a general rule of

< price, the {heriff fhall mfcft him in fuch form as the :
<« debtor poflefled them, W1t11 all h1s 110hts and pertments'
< whatfomever. :

7. ¢ And at command of the fheriff the baron fhall re-
<« ceive the buyer to be his tenant, and thall give him fuch .

« poﬂéf‘ion as the debtor had, Wlthout any queﬂxon or im-
& pednnent »
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Thus ftood the creditor’s right of execution in Scotland
in the beginning of the thirteenth century.

"In the begmnm g of the fourteenth century the right of
’c‘fcecutlon atramﬁ the perfons of debtors was introduced i in
favoux of me; cba;zts, by a {tatute merch’mt for Scothnd of
‘the fame import, in that refpe&, with the ftatute merchant
whxch had paffed fome little time before in England. - This
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the Court of Seflion, made two years beforey, a writ was
authorized, by which all debtors in fums of money afcertain-
ed by judgment were commanded to pay, on pain of rebel-
lion: and if they were declared or denounced rebels, a
writ iffued for feizing and imprifoning their perfons. Upon
this footing the law of perfonal execution was further ex-
tended and regulated by warious acls of parliament, and of
Jederunt, till it came to be fixed and eftablifhed.

Execution againft the perfon, as thus eftablifhed, pro-
ceeds either upon the decree or judgment of a competent
court—or 2 regular bond, or written obligation, contain-
ing a claufe of confent that fuch execution fhall iffue, and

made a record of court by regiftration—or, upon a bill of

exchange or promiffory note, duly protefted, and alfo made
a record of court by regiftration. The exemplification, or’
extradd, as it is ‘called, upon fuch regiftration, either im-
plies or contains a precept or warrant for execution. 7

The precepts or warrants of inferior courts, however, do
not (with one exception) of themfelves authorize imprifon-
ment. They only authorize the proper officer to charge
or command the debtor to pay within a certain number of
days ; after which his effe&s, within the jurifdiction of the
court from which the warrant iffues, can be poinded (i. e.)
feized and delivered to the creditor, by appraifement, to-
wards fatisfaltion of the debt. A

The exception above alluded to refpeés the precepts
of the magiftrates of royal boroughs, who can imprifon the
debtor upon what is called an a7 of warding, if he fail to
pay after the time allowed to him by the precept for pay-
ing the debt is clapfed. Of this privilege the magiftrates
of royal boroughs have been long in pofleffion, It is with
reafon fuppofed to be the remains, in prattice, of the ffatute
merchant, S -

Inall other cafes of execution, the imprifonment of the
debtor proceeds upon.writs or warrants which iflue from

‘the Court of Seffion ;~—the nature and courfe of which |
" may be very fhortly ftated, "

" Letters

N Sisa bl e e 5 s
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Letters of horning, as they are termed, (for a reafon
which will appear in the fequel) are the writs which muft
firft iffue and run their courfe, before imprifonment in ex-
ecution can take place. They proceed, of courfe, upon the -
decrees or judgments of the Court of Seffion, or upon the
written inftruments already mentioned, when regiftered in
that court; and they alfo proceed upon the decrees or judg-:

ments of inferior courts, or fuch written inftruments regif-

tered in fuch inferior courts ; but not till warrants are ob~
tained from the Court of Seffion, authorizing the execu-
tion. Such warrants are granted of courfe, upon prodution
of the precepts of the inferior court, after the expiration

- of the induciz allowed to the debtors by fuch precepts.

The writ thus iffuing under the authority of the Courtof
Seffion is of the nature which has already been generally .
mentioned, viz. a command in the king’s name, to do the
thing or pay the money which the judgment or precept of
the court ordered the perfon againft whom it iffued to door -
to pay, withina certain number of days (which is different,
in, different cafes, but in no cafe, unlefs when the debtor
refides in Orkney or Shetland, does it exceed fifteen days)
« under the pain of rebellion, and putting him to the horn?”
Tt alfo contains a warrant for poinding the debtor’s effedts.
A civil rebellion is the legal confequence of his failing to, '
obey this writs and unlefs he thew good caufe to the.
Court of Seffion why he fhould not obey it, by a bill of fuf~
penfion, that is, a petition to have the execution fufpended, he

s declared a rebel at the Market Crofs of Edinburgh, or of -

the head borough of the diftrict wherein he refides. This
is fuppofed to be done with great folemnity, by proclama-

. tion of Oyefes, and blaft of horne=wThe horn was the trum~

pet of fimple times. S
When the debtor has been proclaimed or ¢ denounced’.
a rebel, and put to the horn by virtue of the letters of horn-
ing, which appears by the return of the proper officer upon
the writ; and when the horning, and the fervice of it with

the
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the -« denunciation,” have been recorded in a fpecial re
 gifter appointed for that purpofe, another fummary appli-
cation is made to the Court of Seffion, :and letters of caption
or capias iflue of courfe, By this writ the king commands
his fheriffs and meflengers to * fearch for and apprehend”*
the debtor, and put him in prifon, there to remain on his
own expences till he obey the command of the former
letters or writ; that is, till he do. the thing or pay the
‘debt required.  Upon this writ, which contains a warrant
to break open locks and doors in executing it, he may be
immediately feized and imprifoned, wherever he can be
found within Scotland. | _ :
© Thefe writs of horning and caption, with all other war-

" pants of execution authorized by the Court of Seflion, pafs

the royal fignet, being firft figned by one of the clerks or
auriters to his majefly’s fignet—a refpe&able body of men,
whofe official fun&ions, privileges, and rank in the law of
Scotland, cannot be defcribed by any thing analogous ta
them in England. | 3 o
A perfon imprifoned byletters of caption under the autho-
- Fity of the Court of Seffion, and of his majefty’s fignet, as
* already defcribed, may be fet at liberty, according to modern
pradtice, upon the difcharge or acquittance of his creditor
or creditors fo imprifoning or detaining him: but there are
other modes in which he may by law regain his liberty—and
thefe are now ta be fhortly ftated. : E
" A bill of fifpenfion has been alieady deferibed as a petition

to the Court of Seffion, thewing caufe why execution

“This bill or petition is alfo figned by a clerk or writer to
the fignet, as the writs of execution ‘are fo figned; and
if the defire of the petition is granted, a writ called letters
‘af fufpenfin is iflued under the fignet, and figned in the

frem putting the decree ‘or judgment or precept in execu-

!

upen a decree or precept ought: to be ftayed or fufpended.

fame manner, commanding all officers of the law to defift

tiony
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Hon. But fuch letters ftaying execution; which, in {pite of
every attention in the power of the judges, are produ&tive
of much delay and vexation to juft ¢reditors, cannot, in the
general cafe, pafs till caution or bail is found for the
gmount of the fum in difpute, and of fiich cofts or da-
tnages as may afterwards be awarded by the court, in cafe
the execution fhall ultimately be ordered to”proceed—the
fufficiency of the bail or caution being approved by an
officer of court, whofe bufinefs it is to make the neceflary

eriquiriés, and who is refpoh_ﬁble for the difcharge of his

‘duty. If the debtor cannct give fufiicient cdutién, he muft
také oath that it is the béft he can give, and at the
famé time exerute a difpofition” or conveyance omnium .
bonorum as a further fecurity. This is téchnically called
juratory caution. T o , :
" The proceeding by fufpénfion ufially takés plice where
the debtor thinks he has grounds for it, before he ‘is imi-

prifoned: but even after he is fo imprifoned he may "‘apply 3

to the Court of Seffion by a fimilar bill or petition for hav-
ing the execution fufpended, with an ‘additional prayer to
difcharge him out of cuftody while the matter is in depen-
dences This, when pafled, is called 4 fufpenfion dnd libera-
tion, and is not paﬁ'ed without much f)r'e’cautién and de-
liberation. B ‘ o o
A civil debfor in prifon, who makes oath that he is not
able to defrdy the expence of his fubfiftence, may be dif-
charged out of prifon by the judge or magiftrate of the ju-
rifdiion, unlefs the creditor at whofe fuit he is in prifon.
agree, within ten days after a petition has been ferved upon
him, to pay his debtor for {ubfiftence not under three pence
a.day. ‘This is byafpecial at of parliament, (1696, c. 32.)
“which has been called an a& of grace. 1ts operation is not

teftri@ed to the cafe of debtors within a certain amount, -
nor does it afford any future protection either to the perfon

or eftate of the debtor; but he is entitled to his altion for
' e damages,
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damages, if he is imprifoned by the creditor for the fame
"debt without any new reafon for fo doing ; that is, if he is
fo imprifoned oppreflively. :
But the general remedy in Scotland to a// debtoxs who
are imprifonedfor civil debts ‘which they cannot pay, and
who have’not been guilty of fraud, is the aétion of ¢ceffio bo-

morum; a proceedmg which has its 1mperfe&10ns, but is-

~founded upon a juft and rational principle.
The a&tion of ceffio bonorum is a very, ancient common

‘law remedy. It proceeds upon the principle, in Scotch law, -

that the fole purpofe of imprifonment is to force the debtor,
Jqualore carceris, to give every fatisfattion in his power, or
make a full difcovery of hlS effets. Imprifonment for
~debt is not there confidered either as a punifhment or a fa=
tisfaction, but as affording means which may lead to both.
The law declares, therefore, that an imprifoned debtor
who has committed no fraud, and has no effeéts to deliver
up, or is willing to difcover all that he has, is entitled to
his difcharge: and yet that in certain cafes, even without
fraud, he is liable to punifhment.
 Whena debtor has been one month in prifon he may bring
his aQion of ceffio bonorum before the Court of Seffion, which
dtates the caufe of his infolvency, and his readinefs to deliver
_up all his effeéts, and, having made his creditors parties,
demands his releafe, as matter of common right. < He
« muft exhibit upon oath a particular inventory of his
<« eftate, and depofe that he has neither heritage nor move-
"€ gables, other than is contained in that inventory, and that
« he hath made no. conveyance of any part thereof fince
« his imprifonment, to the prejudice of his creditors: he
« mutft alfo declare upon oath whether he hath made any
<« fuch conveyance before his imprifonment, and point out
< the perfons to whom, and the caufe of granting it that the
« court may judge whether he has by any fraudulent or col-
© ¢ Jufive pra&xce forfeited his claxm to liberty; and he muft
§ ¢ make

i G \ L
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« make over to his creditors the whole of his eftate abfo.. ‘

« Jutely, and without the leaft refervation.”

If any thing fraudulent appear againft him, he is con~
fidered as one who has « forfeited his claim to liberty,”
and is denied the benefit of the a&ion.
appear, and if he deliver up his effects, and in all other re-
fpeéts conform himfelf to the rules and orders of court, a

decree is pronounced in his favour, and he is difcharged out '

of cuftody.
The effe& of this decree s as follows—a
With regard ‘to his perfon, it frees him from future im=

pri(onmént for debts then due to thofe creditors whom he
made parties to the action. - Thofe who had not an oppor-

tunity of oppofing the decree are not bound by it.
With regard to his e¢ffate, future acquifitions are not

. prote&éd by it: they are liable to the creditor’s execution

as if there had been no fuch proceeding ; with the referva-
tion only, out of fuch future eftate, of abeneficium competen~
tie, that is, as much as the court fhall think neceﬁ'ary for
the debtor’s fubfiftence.

And with regard to his reputation, the decree of ce:ﬁia

was formerly made to carry along with it circumftances of

difgrace to the perfon who obtamed ity which it is impof- -
fible to reconcile with the ideas and principles on which it -
proceeded. Although the infolvent could not obtain it if

he had been guilty of any thing fraudulent, or without dif-

covering and giving up his effels, yet by‘aa‘i of federunt,

or general rule of the Court of Seffion, May 17; 1606, a pil«

lory was ordered to be erected at the Market Crofs of Edin-
burgh,with a feat upon it, where all fuch infolvents difcharg~

ed by ceffio bonorum were once to be expofed, on a market day
at noon, with a hat or bonnet of yellow colour, to be worn
conftantly by them, under the pain of three months impri-
fonment if apprehended at any time without it: and in the
year 1669 another ao‘? zy" federunt was made upon this fub.

- jedls,

But if no fraud
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jedt; in thefe words: « The lords ordain that i all des
¢ creets of bonorum to be decerned hereafter, there be ard
« exprefs claufe infert; erdaining the party in whofe fa-
o your the bonorum is granted to wear the habit of bankrupt;
« and that they take on the habit before they come out
« - (of prifon) and come out therewith; and that it {hall be’

~ ¢ any of them whenever they fhall be found wanting the
-« habit upon them. And the lords declare that the habit

&« s to be a coat er upper garment, which is to cover their
« clothes; body, and arms, whereof the one half is-te be

« faid is.”? , o
It is remarkable that this permanent mark of difgrace

difcharged by ceffio bonorum but a feverity fo rigorous, and

re& itfelf. Accordingly about twenty years after, the Lords
of Seffion declared, indireétly; by another ac? of federunt,

coloured habit in eafes of infolvency through mere misfor-
tune; - but - by a& of parliament 1696, c. 5. théy were

This continues to be the law at this day; and although it is

have refufed to difpenfe with the habit.

\

« lawful and free to their creditors to feize and ‘imprifon

« of a yellow, and the other half of a brown colour, and @
¢ cap or hood which they are to wear on their head, as

* was thus to be inflicted indifcriminately upon all infolventsy
or, as they were technically termed, dyvours, or bankruptsy

often fo prepofterous and unj uft, could not fail in time to cor-"
(July 18, 1688) that they would difpenfe with the partys

prohibited from difpenfing with it in any other calfe, and’
unlefs fuch misfortunes were clearly alledged and proved.—

now hardly ever put in praQice, yet there have beén fome
inftances, but a few years back, where the Court of Seffion -

The refult of the whole is, thatin Scotland no defendant '
is in the ordinary courfe of procefs liable to arreft: that no’
debtor can be arrefted or imprifoned in execution without a
previous charge or noticey by fervice of a writ ordering him'
to pay within a certaip number of days: that upon the ex~

o ' piration
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plration of that time, if he has not obtained a ftay of exe<
cution, upon caufé fhewn, and bail or caution given, he

may upon another writ or capias be immediately arrefted .

and imprifoned : that, if he is fo arrefted unjuftly, he may;

" upongood caufe fhewn, obtain his releafe by afufpenfion and

liberation : that if he h#s no caufe to fhew againft the debt
or proceedings, but yet has done nothing fraudulent, he is

certain of regaining his libertyby the action of ceffio bonorums
~ while his creditors, who are made parties, iofe nothing but
the power of again puttinghiminprifon: that althoughhehas .

done nothing dire&ly fraudulent, yet if his infolvency has

not arifen from mere misfortunes, as, for example, if it has'
- arifen from grofs extravagance,. or from lofles in the courfe

of an illicit trade, the infolvent ot bankrupt (for thefe

* words are on this fubje& ufed fynonymoufly) may be ex-
pofed to public reproach, by being obliged to wear a party=

coloured habit : and that if he has done any thing fraudulent,

he is confidered as one who has fotfeited his claim to
Liberty. - . :

It need hardly be addedy that as civil imprifonmeht in
Scotland is only for the purpofe of difcovery and coercions
and is not confidered in any fenfe as a fatisfaction, a cre-

ditor who has imprifoned his debtor is not thereby deprived.

of his right of execution againft his eftate or effects.

" Whatever may have been the cafe anciently (for thelearned .

Craig has faid that thelaw was differentin his time, but was

foon altered) it has for thefe two laft centuries been ghe law

of Scotland that the creditor canrefort to execution againfk
his imprifoned debtor’s lands 'and_'goods, as a concurrent
remedy. | ' : '

By the laws of Holland no defendant can, as fuch,

be arrefted onp progefs in the‘a&'gfj_,n. A debtor iny!;_

- - after
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after judgment obtained againft him, may be ‘imprifoned.
But he has the a&ion of ceffio bonorum, by which an honef¥
infolvent debtor regains his liberty, as in Scotland— And
the laws of fome of the great trading cities of Germany are:
nearly the fame. . . ' o

N

 NOTE W, p. 53 S N i

. T'he Marquis of Beccaria, in' his Effay on Crimes and
Punithments, treating of the imprifonment of a perfor 1
who by misfortune has been deprived of the means of pay~ V
ing his debts, exprefles himfelf thus: « Why is he ranked
< with criminals, and, in defpair, compelled to repent of
-« his honefty! Confcious of his innocence he lived eafy-
s and happy under the prote@iom of thofe laws which, it is
« true, he violated, but not intentionally; laws difated
< by the avarice of the rich, and accepted by the poor,
% feduced by that univerfal flattering hope which makes
& men believe that all unlucky accidents are the lot of
¢ others, and the moft fortunate only their thare. Man-
< kind, when influenced by the firft impreflions, love cruek
< laws, although, being fubject to them themfelves,. it is
< the intereft of every perfon that they fhould be as mild
¢ as poflible; but-the fear of being injured is a'lways-
“.more prevalent than the intentiof of injuring others.”” ==
Chap. 34. :

5 v i NOTE

A
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Thi‘—’:_pra&i‘cé of the Coutt of Commat Pliasis different

from that of the Court of King’s Bench in receiyipg'ﬁaiﬁda-
vits of debt to hold to bail, . In the Court of Common

- Pleas the defendant may file a crofs affidavit, and then the

plaintiff may file 2n additional one in fupplement of the
former; confequently it is not thought neceflary that the
affidavit fhould be fo pofitive in the Court of Common
Pleas as in the Court of King’s Bench.——=See 1 Term
Reporisy 736, S N

NOTE Y, p. 63
Puﬁfend’o}*ﬂ: as tranflated by Barbeyrac, ‘exprefles himfelf

upon this fubject as follovrs: « Car comme I’avenir eft in-
& certain par rapport aux hommes, et q’ainfi il peut arri-

¢ ver, ou que nos forces diminuent par quelque accident

& imprevu, ou q’une revolution foudaine nous fafle per-

« dre Poccafion d’agir, ou nous la rende du moins.

« plus difficile a trouver ; comme dailleurs toute le péné-

<« tration du monde n’empéche pas que ’on ne fe trompe

« fouvent dans I’examen de fes propres forces, et des diffi-
& cultés de la chofe a quoi I’on s’engage : on doit toujours

& prefumer que les contractans n’ont jamais perdu de vue

« 14 foiblefle de la nature humaine, et q’ainfi en determi-

© « nantce qu’ils devoient faire al’avenir les uns pour lesau-~

¢ tres, ils ont fuppofé, comme une condition tacite, queleur
“ forces, et I'occafion d’agir, demeuraflent au méme état,
’ N 2 o - % ou

A




N
ho

180  APPENDIX

« oy qu'ils neuffent pas congu une trop haute ide€ de

« leur pouveir préfent. En ces cas lay on a raifon de dire,
« que celui qui fait tout ce qui depend de lui, remplit exalte-
& ment fon devorrs fur tout fi, dans ’execution méme,

-« il furvient quelque obftacle invincible qui en empéehe

« Jeffet, ou qui le detourne ailleurs.”——Puffendorff de Jure

-Gentium et Nature, traduit par Barbeyrac, lib 3, ¢. 7, § 4.

Barbeyrac’s tranflation is quoted, becaufe the tranflator ’
is himfelf an authority, as well as a commentator upon
his author. - " TR ‘

NOTE Z, p. 63
‘We have the authority of the legiffature to fay, that in-
folvency is legally eonfiftent with honefty.—The preamble
to the 22 & 2.3 Car. 1L c. 20. is in the following words:

« Forafmuch as very many perfons now.detained in prifon
« are miferably impoverithed, either by reafon of the late

o unhappy times, the fad and dreadful fire, their own mif-

« fortunes, or otherwife, fo as they are totally difabled to.
« give any [atisfattion to their. creditors, and fo become,
« without advantage to any, a charge and burden to the
« kingdom, and by noifomenefs (infeparably incident to
« extreme poverty) may become the occafion of peftilence
& and contagious difeafes, to the great prejudice of the
« kingdom,” &c. And fe&ion 13 of that a&t, after ftat-
‘ing the praltice of lodging debtors and felons in one room

and bed, goes on thus; ¢« Whereby ﬁ;any”time's hongft
« gentlemen, tradefmen, and others, prifoners for debt, are.

« difturbed,” &c.

NOTE

NOTE AA, p. 66

( If it were not the general idea, fortified by authority,
that punifbment is a leading principle of the prefent law of
- imprifonment for debt, fo much fhould not have been faid

to fhew that it is utterly inconfiftent in all its parts with the
principle of punifhment; more . efpecially as the matter
feems to be decided by Lord Coke, in the following paffage:

% A map in prifon by procefs of law ought to'be kept in

« falva et aréla cuftodia, and by the law ought not to go
<« out, though it be with a keeper, and with the leave and
« fufferance of the gaoler; but yet imprifonment muft be

¢ cuftodia et mon peena, for (fpeaking of civil imprifon- -

« ment) Carcer ad homines cuftodiendos, non ad puniendos
% dari debet” 1 Inft. 260. : ; BT
. And the idea of imprifonment for debt being for the pur-

- pofe of coercion by means of clofe. confinement, feems to
" have been fufficiently eftablithed in the reign of Richard the
Second, by-a ftatute for the purpofe of preventing prifoners
for debt from being fuffered to go at large, and thereby en-"
joying % greater fweet of -prifon,” as it is whimtfically -

enough exprefled, than they ought to have. By that
ftatute (1 Richard II. c. 12.) “Itis,”” among other things,
« ordained, that if any, at the fuit of the party judged to

& another prifon for debt, trefpafs, or other quarrel, will

« confefs himfelf voluntarily, and by a feigned caufe debtor
« to the King; and by that means to be judged to the faid

« prifon of the Fleet, there to have greater fweet of prifon

o« than elfewhere, and fo to delay the party of his recovery;
. € the fame recognizance fhall be there received, and ifhe be -

“ not debtor to the King of record, his body fhall inconti-
# nently be remanded to the prifon where he was before,

N 3 ' & therg
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¥82 APPENDIX.,.

“ there to remain till he hath made gree (tan qil avera faié
¢ gree) to the faid party, and, the fame gree made, he fhall
¢« immediately be fent again to the Fleet, there to abide til}
« he hath made gree to the Kmv of hxs recognizance
& aforefaxd weo e

"NOTE B B p} 70.

It is wonderful that mifers do not more fnquently con-
tract debts, purchafe lands or goods, and then: provoke im-
prifonment: for the chief enjoymentof avarice arifes from
that fort of felf-gratulation which the refleGtions of a mifer
. fuggefl, when he compares his own abundant meansy with
the wants of the wretched or improvident around himj
and as nothmg but fear can reftrain him from a&s of vil=
lamy for the' mcreqfe of that ftore which is the bafis of his
~ ideal fupenonty, a voluntary imprifonment would, to fuch
a man, be 3 fife and profitable {pecies of robbery He
could not be hanged; his acquifitions would be fecured to
him for life ; and his piace of refidence might afford hinythe
beft poﬁible opportunities of relifhing the poverty of others,
in fa&, many fuch inftances did occur before the ftatute
of Fames- the Firft (already ftated in note N) as appears
from the pxeamble of the fecond feé’uon, in thcfe WOl‘dS 3
& And foraf m_ccb as daily experience doth manifeft that divers

< perfons of [ufficiency in real and perfonal eflate, minding tg
€ deccive others of their juft debts, for which they flood charged
C & iy exccution, have obflinately and wilfully chofen rather tq
¢ live and die in prifon than to make any [atisfaclion accord-
& ing to their abilities.”— And as that ftatute only reftored
to the creditor his right of execution aﬁgainf’t_ the debtor’s

3

eftate if he died in prifon, fuch inftances as are- there de-

fgmbgd have fince, not unfrequently, occurred; to the
‘amazement

APPENDIX.
,zmazement of unprofeffional men, who cannot conceive
from what caufe or principle fo ftrange a confequence
{hould follow.

This arifes from the poﬁtxon in law, frated in geneml
p- 61, and confidered in the chapter now referred to, that
dmprlfonment 1in execution is of itfelf a {atisfation to the
creditor. -Sir William Blackftone has. faid that ¢ the
« eonfinement of the debtor’s body” is confidered in law
as even < an ample fatisfalion to the creditor,” and « that
¢« the ‘confinement is the whole of the debtor’s pum’h-'
4 ment, and of the fatisfaltion made to the creditor.”” Nor

_can this fort of execution require, or indeed, upon thc

dbove principle, admit ef fupplementary aid. by means af
any other ; fo that although it may be reforted to for the
purpofe of makmg up.for the defects or inefiicacy of other

 mode€s of execution, it has been fhewn that no other mode

of execution-can come in aid of it. The maxim on thi s

{ubje& has been, corpus bumanum non rerzpzt aflimationen.
The ‘books of pradice ftate this remarkable part of the
law thus: < An elegit” (that is, an exceution againft thé
debtor’s lands) ¢ may be had after a ﬁerzfaczas” (that is,
an execution againft his goods.) < But if once the body
< js taken there cannot be a fiers | facias, or elegit; for the
« pody is deemed the highe/! fatzsfaé?zon the plaintiff can-
“ have.” « If you fir/t fue out a fieri facias againtt
« the defendant s goods, and levy part thereof, you may
« afterwards have a capias ad fatisfaciendum againft his
¢ body for the refidue, or a fecond fieri facias or an elegit

“« for the refidue; but if you fir/l imprifon upon a capias -

< ad fatzr aczendum, you cannot have a freri faczas or an
€< plegit.”’ : :

- So completely is it eftablifhed that i 1mp1 ifonment in exc—

cution is a full and ample fatisfaltion to the creditor : and

accordingly many diftin&ions will be found in the books, in

cdfes of qfcapes, Whl’ h are mtclhglble ;upon that principle

on} y
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154 APPENDIX

NOTE CC, p.72.

i

Bar&eymc, in 2 note upon Puffendorﬁ' expreﬂ'es hlmfelf‘ -

on this fubject thus: ¢« On avoit crii que chez les Romains,
© ¢ une loi de 12. tables permettoit aux créanciers de mettre
“. en pieces Te corps de leur debiteur, et de le partager entre
({3
« de Quinétilian, Inft. Orat. lib. 3.¢. 6, & Aulu Gelle, Noct,
« Ait. lib. 20, c. 1, et de Tertullian, -Apologet. cap. 4.
¢¢Mais Monfieur de Bynker/bock vient de prouver evidem-
¢ ment, dans fes Qbfervations,y lib. 1. c. 1. qu’il S"agit la
<« feulement d’une vente de la perfonne méme du debiteur,
“ falte par voie d’encan,” Lib. 3. c. 7. n. 7. '
“The law and praflice of the Romans refpeting debtors
" were indeed ﬁ!ﬁimently cruel and barbarous, without any
fuch hideous and abfurd brutality as has been afcribed by
“certain authors to that extraordinary people. In the early

~“ages of the republic, and before the introdu@ion of the

ceffio bonorum, the-perfon of the debtor was the property of
his creditor, who either fold him as a common flave, or
* confined him in privato carcere ; whipping and torturing
- him occafionally, either for the purpofe of making him
dxfcover eﬁ'e&s, or of gratifying a favage refentment,

'NOTE DD, p.ya

“Werg it neceffary to prove that this is not fpecnla-
~ tion unfupported by fadt—that while it is certain there
~are many debtors who deferve the utmoft feverity of law,
there are alfo many creditors who perfift, with the moft
abfurd and unfeeling obi’nnacy,F in confining debtors who

have

eux; et cette opinion etoit méme appuiée fur Iautorité’ -

~

APPENDIX ‘185

' havsﬁev'xdently failed thrd.ugh. misfortu‘ne,' and are abfo-
lutely unable to difcharge their’debts — were it neceflary

to prove this by faés, the multitude of debtors who were
thrown into prifon after the great fire of London, many of
whom had loft their all, and been reiidered infolvent by
that great calamity, and who were neverthelefs kept in.
gaol, and the moft wretched mifery, by their brutal cre-
ditors, would afford fufficient evidence to fupport the affer-
tion, that fuch thmgs do very frequently happen. .
fa& alluded to is known hiftorically, and proved by the
preamble of the 22 & 23 Car, IL, c. 20, =

Nay repeated inftances have occurred even of late,
- where creditors perﬁﬁed in kecpmg the body of a debtor

~in gaol after the mind was gone, that is, after he had be-
~ come infaneo—And the «courts have been obliged to refufe
- (certainly with relu&ance) to dxfcharge debtors who were.
“admitted to be in that miferable fituation.

See Iiernot
againft Mrmn, 2 Term Rep 390. -—-There are even in=

ftances of perfons arreﬁed when ina f’tate of mfamty 5 and
the Court of King’s Bench was under the neceﬂity of re~

fufing an application laft Michaelmas term to dlfcharge
man whom his credxtor, knowmg him to be infane, had fo
arrefted, and {’cxll kept in prifon, though ravmg mad, as a
- debtor in execution.

Were further evidence yet neceflary, it might be found ﬂ
in the proceedings of a charitable focxety to be partxcularl;r :

‘notxced in the fequpl

!

"N'O TE EE, p 74.
A very mgemous man and phllofophlc lawyer, obferving
‘upon the /itis conteftatio of the Romans, after mentlonmg

that it ceafed to be a JUdlClal contract, goes on in thefe .

words: % But then it was defined to be a quafi i contrad,

“ thch '

/
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186 APPENBIX

<t which, in plain language, is faymg, that it hath not’hm&
*® of a contra& except the name.” -
S Lord Kaims’s Law T raé?s, 296.

NOTE FF, p8s

" Without meaning to adopt the following opinion -of
Puffendorff; it may be of fome ufe to contraft it with the
arguments quoted in this chapter from Sir William Black-
ftone. ¢ Confiderandum preterea hic eft, quam quis
% caufam aut neceflitatem habuerit debitum contrahendi,
« Prout.enim hac gravis aut levis fuerit, favor debitoris
& inopis aut miferatio intenditur aut remittitur. Unde

4 re&e duriore habentur conditione mercatores, etiam qui

« per cafum fortuitum folvendo efle defierunt, quam alii
<« qui ex peculiari quadam neceffitate pecunias mutuo fu-

<« mere” funt adacti.. Illos enim lucri cupido debita con- .
& trahere fubigit. Et cum ipfi artem ditefcendi proﬁtean—r

« tur vix culpa carent qui etlam fortuito non nraecaverunt 5
£ puta, qui omnes fuas fortunas uni cafui expofuerunt.”

Puff. de Fure Nat, et Gentiumy lib. 3. ¢.7..§ 3.

e

Sir William Blackftone’s Commentaries have been ,paiu;
sicularly referred to, becaufe .that work is not confined to
the colleétions of lawyers, but juftly holds a diftinguithed
place in the library of every gentleman. It is an authority,
therefore, which ¢an be confulted by every \bo,dy. '

NOTE

APPENDIX ‘ 1%y

‘NOTE G G, p.88

‘The application of this principle in the bankrupt laws
perhaps requires corretion. "The objeé’c of it is, that de-
ferving men, who have fufferéd by innocent errors and mif-
fortunes in trade, fhall be protected, and preferved to their '
country; but that deferving men only, (as far as law can’
diftinguifh that character) fhall be fo protected. - The ob=
Jeé’uon is, that the law does not difcriminate {fo much as it
might: that prowded 2 man has fufficient addrefs to pro-
cure a concurrence of four-fifths of his credltors, and no
direc? ak of fraud appear againft him, he may receive thé

protetion of the bankrupt law in’ its fulleft extent (if no

obje&ion is ftated to the lord chancellor) although he has-
been all long playing at hazard in trade, with the money
of others, and wilfully expofing them to the utmoft
)eopardy, merely to purchafe to himfelf a very remote
chance of gain, -or immediate fupport in a line many de-
grees above his fair pretenfions. This, it muft be confefled,

is a delicate fubject, and too many conditions mlght defeat
one great obje&t of the law; but furely, upon the fame
principle that gaming to a certain extent, or gﬁ/mg a cer-
tain fum of money to a daughter upon her marriage, are
circumftances which by the ftatute exclude the bankrupt
from all benefit under it; others ftill more prevalent, in that

line of life, might be added.. Were there more precavtion .

in that refpe&, fo as to place in the fituation of common

infolvents thofe bankrupt traders who have been guilty

of certain mal—p_raé’tlces which admit of definition, there
would not be fo much room for the refleion, that the
bankrupt law is much lefs reforted to for the benefit of
creditors than for that of debtors—and men of integrity
would be lefs frequently fhocked at the unprincipled ar-
rogance of thofe- ftately bankrupts who are to be feen in all

the public walks of trade, looking down upon their mdlgenc
: medxtors, and grown great by dlﬂloneﬂy. ’
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88 APPENDIX.

"NOTE HH, p. 111,

That. part of the Lords A& which relates to the ‘dxf'-.—

charge of the prifoner, after having dire&ted the manner of

his being brought up, the oath he is to take, and the afign-

 ment and conveyance he is to execute in favour of his
'credltors, proceeds (fe@ion 13) ‘in thefe words: “ And
“ upon every fuch affignment and’ conveyance being exe-~

« cuted by any fuch prifoner or prlfoners, he, fhe, or they

¢ fhall be difcharged out of cuftody by rule or order
¢« of fuch court, which fhall ‘be petitioned by any fuch
« prifoner; 'and fuch rule or order being produced to, and
- % 3 copy thereof® being left with, any fuch fheriff, gaoler,
¢« or keeper of any prifon as aforefaid, fhall be a fufficient
& warrant - to him to difcharge and fet at liberty forthwith

¢t every fuch prifoner and prifoners, who fhall be ordered as.

~ *aforefaid to be difcharged, without ‘taking any fee, or
s¢ detaining him, her, or them, in refpet of any demand
< of any fuch theriff, warden, marfhal, gaoler, or keeper,
% for or in refpect of chamber rent or lodging, or other-
¢< wife, or for or in refpet of any fees theretofore claim-
<« ed or due to any fuch fheriff, &c. or any employed by

-~

¢« or under him or them; and no fuch fheriff, &c. fhall,
<« afterwards be liable te any adtion of efcape, or other {uit’
« or information on that account, or for what he fhall do’
« in purfumce of this aét; and the perfon or perfons to
« whom the eftate and effets of an y fuch prifoner or

«¢ prifoners thall be affigned and conveyed thall; with all
"« convenient fpeed, fell and difpofe of the eftates and effects
- % of every fuch prifoner which fhall be fo affigned and
- % conveyeds and fhall divide the:nett produce of all fuch
¢ eftates and effects among the creditors of every fuch pri-
P8 fomr and przjoﬂers, if more Iban one, wha fhall have

: % charged

APPENDIK; 189

¥ charged every futb _przfamr in execution, before tbe time (f

S fuch prifoner’s petition to be di fcbarged Jball bave been pres

J

% fented, rateably and in proportion to their refpetive
% debts 3 but in cafe the perfon or perfons at whofe fuit .
“ any fuch prifoner or prifoners ftood charged in executxon. '
¢ as aforefaid fhall not be fatisfied with the truth of any

“ fuch prifoner’s oath 3 and fhall either perfonally, or by his,
 her, or their attorney, if he, the, or they cannot per-

“ fonally attend, and proof fhall be made thereof to the

« fatisfation of any fuch court as aforefaid, defire further

« time to inform him, her, or themfelves, of .the matters '

« contained therein, any Juch court may remand any fucb

- & prifoner or p;gfaner:, and direft Iyzm, ber, or themy and.
< the perfon or pef:ﬁms diffatisfied as aforefaid with fuch oathy

« to appear either in perfon, or by his, hery or tbezr attorney,

« on ﬁme sther day, to be appointed by 1 fuch faid court, '

« fome time at furthe{’c w1th1n the firft week of the term

« next following the tlme of fuch exammatxon, ‘but fooner o '

¢ if any fuch court lhall fo think fit; and all obje&xons
¢« which fhall be made as to the infufficiency in point of
% form againft any prifoner’s fchedule of his: eftates and
& effets, fhall be only made the firft time any fuch pri-
< foner fhall be brought up; and if at fuch fecond day
¢ which fhall-be appointed the creditor or creditors diffa~

« tisfied with. fuch oath fhall make default in appearing,

« either in perfon, or by his, - her, or their attomey 3 orif
¢« cafe he, fhe, or they fhall appear, if hey fhey or tbey
< fball be unable to difcover any e/iate or-effects of the prifoner

 omitted in the account [et forth in fuch bis or ber petition,

“ then and in any fuch cafe fuch court fhall, by rule or
& order thereof, immediately caufe the faid prz/aner or. pri=
&« foners to be difcharged, upon fuch prifoner or prifoners exe-
S cuting fuch affignment and conveyance of bis or her eftates

“ gnd effels in manner. as aﬂignments and conveyances
- % of prifoners eftates and effeéts are hereinbefore direted

a to be made, UNLESS f,zcb :redztor or credzz‘ors‘ who Jhadl

C ¢ have
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190 APPENDIX

& bave charged any fuch prifoner in: execution as aﬁr“cﬁizf;

<& bis, heryor their executorser adminifirators, DOTH OR DO

£ YNSIST UPON sucH P‘RISON,ER OR PRISONERS BE=

¢ ING DETAINED IN PRIsON, and fhall agree, by wri-

& ing figned with his, her, or their name or names, mark
¢ or marks, or under the hand of his, her, or their attor-~

.‘j‘»néy, in cafe any fuch creditor or creditors, his, her, of

s¢ their executors or adminiftrators, thall be out of England,

& 9 pay and allow weekly a fum not exceeding twao fhillings
& and four pence, as any fuch court fhall think fit, wunto the
« fazd prifonery to be paid every Monday in e;fver"y,week, fo

« long as any fuch prifoner fhall continue in prifon in execu-

<« cution at the fuitof anyfuch creditor or creditors y and in every

8 fuchcafe every fuch prifoner- and prifoners fball be remanded

& back to the prifon or gaol from whence he, fbey or they was or

< quere fo brought up,. there to continue i e"xe‘czztion‘; but if

« any failure fhall at any time be made in the payment of
« the weekly fum which thall be ordered by any fuch court

« to be paid to any fuch prifoner, fuch prifoner, upon ap=+

« plication in term time to the court where the fuit in

¢« which any fuch prifoner fhall be charged in execution

&« was commenced or {hall have been carried on, or in the

& pri[on of which court any fuch prifoner fhall ftand com<
« mitted on any habeas corpus, or in vacation time to any

« judge of any fuch court, may, by the orde»r‘of any fuch

“ court or judge, be difcharged out of cuftody on.every

& fuch execution, proof being made:before fuch. court ot

% judge on oath of the non-payment for any week of the

« fum of money .ordered and agreed to be weekly

« paid; but every fuch prifoner and prifoners, before

« he, fhe, or they thall be fo difcharged out of cuf=
¢ tody by any fuch rule or order, fhall execute an aflign=-

« ment and conveyance of his, her, or their eftates and

« effeCts in manner hereinbefore directed: and if any

« P;.’i{'oﬁer who fhall petition or apply for his, her, or

¢ their"di'fcbarge under this.aé, fhall refufe to take the

: 6 o B “« faid

T A N T
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¢ fid oath hereinbefore directed to be takeny or taking
« the fame, fhall afterwards be deteted before any fuch
« court or judge of falfity therein; or fhall refufe to exe-

&«

¢ eftates and effeCts as aforefaid, as hereinbefore is requir-

“ ed to be ‘made by him, her, or them refpe&ively, he,

« fhe, or they fhall be prefently remanded and eontinue -

“ in.execution. Se&. 14. Provided always, and be
« it further enatted, That when more creditors than one
« fhall charge any prifoner or prifoners in execution, and
« fball defire to have fuch prifiner ox prifonersdetained in prifon,
% each and every fuch creditor and creditors fhall only re~

< fpe@ively pay fuch weekly fum of money, not exceeding

<« one fhilling and fix pence a week, on every Monday int
« every week, to or for fuch refpective prifonery as the

« court before whom any fuch prifoner or prifoners fhall.

% be brought up to be difcharged, fhall at the time of his,
« her, or their being remanded, -on fuch note for the pay-

« ment of the weekly fum ordered to be paid being given;

« dire& or appoint.” :
The reft of the a& is taken up with the proceedings

appointed to be followed for difpofing of the infolvent’s ef-

fe&s, and diftributing the produce among the creditors—

- purpofes which cannot in any cafe be accomplithed without

the neceflity of many and very complicated proceedings
and yet it can hardly be fuppofed that there are many im-~

prifoned infolvents under the defcription of this a&t whofe

effedts amount to- any thing upon which thofe provifions
can operate. But it is impoflible to draw aline. Laws
which aim, with minute and trivial attentions, to accom=

plith too  much, foon end in nothing. In many cafes it |

feems impoflible to obferve them, fa?r;d therefore they come
to b‘e negleéted in all. o k

4

NOTE

cute fuch affignment and conveyance of his, hery or their
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o NGTE 171, p. 113

~In May 1773 “é.‘ '{'ociety'wasvi_x;{’c'itut\é& for the relief and

difcharge of unfortunate perfons imprifoned for fmall debts.
throughout England.. Lord Romney was prefident; and
Lord Vifcount Beauchamp, Lord Chief Baron Smythe,

M. Juftice Nares, and Jobn T hornton, Efq; were vice-

prefidents. ‘They had before received benefactions, and
* acted upon the plan then adopted; fo that they began, as
a regular fociety, with a report of proceedings during the
courfe of no more than fifteen months preceding, which can-
not but appear extremely ftriking. ~ They had, with only
£.2892. 195, 44. difcharged no fewer than 986 prifoners,
who had 566 wives and 2389 children; that is, they had

i',n, the courfe of fifteen months relieved from a ftate of mifery

very .near four thoufand perfons; the greater number of

whom were manufaclurers, Jeamen, and labourers.—

“This is a remarkable fa&, which can hardly fail to pxi"o- :

duce a very ftrong impreflion on every refleting mind. !

The fociety went on, and ftill proceed with equal fuccefs

and effe@. They publith annually a ftatement of their
vs3 al following extraét from their laft

proceedings; and the
' year’s account may be ¢ : |
‘extremely pertinent to the prefent fubject.
" Theaccount was figned by the members prefent at their
general court, : .
ing perfons are there mentioned as forming that court :
~ The Right Hon. Lord Romney, Prefident. ’
- “The Rightbﬂnn‘,'Earl Radnor, B
* The Right Hon. Lotd Vifcount Beauchamp, ']‘Z’;:/‘t.'_
The Hon. Philip Pufey,  Kdenss.
Sir Charles Middleton, Bart, oy
~ James Neild, Efqg; Treafurer,
 Sir Jofeph Andrews, Bart.
" Rev. John Hunt, o

. § : ‘RCV.'»

onfidered not only as curious, but

held the 5th of May 1790, and the follow- -

|  APPENDIX. - ' 193
‘Rev. John Grindley, = . |
Guftavus Adolphus Kempenfelt, Efq; B
~ William Townfend, Efq; -
-« Jofeph Waring, Efg;
Frederick Mathew, Efg;
- Jofiah Dornford, Efq; =
 Mr. Thomas Dawes,
- Mr. Samuel Welchman, N o
Mr. Charles Steuart, = - I
- Mr. Graflwell, Secretary. .. . - B
Tt exhibits the following interefting.view of the proe
ceedings from the beginning : v S ‘-P‘__"a’
i e Mg s T
E;om’;772'to 1774f_1722 for the fum of 46'22‘1;* x |
L A775— 996 me——— 1724 T XX
. ‘1»776-—' 673 --_-—. 1842 13 '3 |
1777 877 m———— 172919 7 -
1778~ 779 ~———— 1764 O xr
1779 811 ————— - 1611 15 ;‘3"1
1780— 628 ——— 1288 17 1
1781— 321 —————e . 828 1§ 9
1782— 389 ———— 935 3 g
,I:;§3"‘7'547* —— 312112 O
784— 535 e———— 996 12 3"
117850 463 e 324 9 :
1786— 339~ 7158 o
C1787— 343 ———— 749 010
1788— 710 1566 4 2F
1789— 612 ———— 3926 3 32 :
1790— 798 ————— 2303 g 3%.
11543 e )
=-who had 7112 wives =
;md 21531 children. -

e O Perfons ' " -
401 86 immediately $ 26631 4 3%
benefited,fory '

9 : ’ ‘Tha;-
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“That upwards of forty thotfand perfons fhould have been
relieved at' the expence of little more, upon the average,
than forty fbillings each debtor, and not above thirteen
- pillings (as the account ftates) for each individual of the
families belonging to the debtors releafed, is a fact which
warrants many inferences. "But in order to give it its
proper weight, fome particulars, from the fociety’s plan
and minutes, muft be ftated. . - '
~ They c‘amj)ound the debt; and the higheft compofition

for dny one debt is e pounds. They give many inftances
of perfons who had never been fufpected or accufed of any
at of. difhonefty, and had neverthelefs lain for years in
prifon for a furn which they were able, according to thefe
rules, to compound for ten pounds. - One inftance may

be mentioned to thew the extreme folly as well as cruelty

of fuch conduét. A young man who had an Jemployment_:
_in one of the public offices, with 2 yvife'ar'id five children,
baving been unable to difcharge fome ‘demands for the
fupport of his family, was arrefted and detained in prifon
for feveral fums,’ amounting altogether to little more than
a hundred paunds.. He loft his employment; his fituation
was hopelefs ; his family deftitute; and his petty debts were
of courfe irrecoverably l(\)ﬁ—-—yc;t'hi‘s creditors were flill

keeping him in gaol, when the fociety interpofed. He had
been a prifoner for fifteen months, .and they releafed him
for fix pounds /—Such cafes require no commentary..

~ To fhew that they do not proceed blindly, and without

" proper enguiries, it is one of. their rules < that each petiz
« tioner. fhall be obliged to name two reputable houfe-
<« keepers as vouchers for his integrity, fobriety, and in-

< duftry ; to whom the {ociety COnﬁantl'y refer their en-

¢ quiries,and bythis means preclude almoft the poflibility of

© #¢ jmpofition.”——And ¢ any attempt to impofe on the fociety
¢ in any particular will prevent the petitioner’s being
¢ relicved.” ' '

* Their leading. rule, Wlth regard o the objects ‘Of‘k theiy
| fing, roley W IRHE T T chyy
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¢« fhall have the preference as are moft aged or infirm
? »

« have the largeft families unprovided for; are the moft

4 :: likely to be._uf,efql to the community, and appear to have
¢ loft their liberty by unavoidable misfortunes; at leaft

« ‘ e e
not by fraud, wice, or extravagance.’’

~ The fociety extend in’ particular their‘boﬁnti' to all the

country gaols, where, to ufe their own words (and they
{feazc fzt?{r;a experxen-ce) ‘ a prifoner is frequently confined
at 2 diltance of eighteen or twenty miles from his place

‘ﬁ . - : - . .
of abode. The creditor, for want of importunity, forgets’

& Dimm s . i ine
. bhim 3 and the: miferable bemg himfelf can receive no-
% temporary rel}ef from his family. or his friends.” . -

To thofe who think lightly of the confequences é.fcribed

to the prefent laws of civil imprifonment, as tending to |

deprive the country of many ufeful hands, and to load mul-

- titudes with unmerited and Unavai]-igig diftrefs, this note is

]dire&edt +Fa&s attefted by fuch men as are at the head of
this fociety, fuperfede the neceflity of innumerable cafes

~ which might be ftated to the fame purpofe ; and afford the

beft .pOﬂib‘Ie evidence'that thoufands of unfortunate families
are. 1rremev?bly ruined by the regular operationA of laws
Wh;cb were mt\"cnci{ed for the purpofes of juftice, S

NOTE KK, p. 128,

It is but a few years fince the i p
ancP Izavtionally fettled—for it was I}Zi‘ecg;" ?felt:uilfutﬁ g
plaintiff whp refided in a foreign country, or be;/on(?‘ thz
;each. of the laws of England, could not be obliged to give
tecurity for eventual cofts. In Michaelmas 'terrclal 17'7:"ir\'1

3

‘the cafe of Nundcomar v. Burdett, where the plaintiffrefided at

Caleutta, in the Eq/z’ {ndies, a motion was made by My

S AR 95
charity, is in the following words: « That fuch debtors
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Willes, on the part .of the defendant, to ftay proceedin'gs\
till fecurity fhould be g_iven-for eventual cofts, and (in the
abfence of Lord Mansfield), the motion received this an-
fwer from Mr Juftice Afton : <1t is every day refufed—I1
¢ have many fiotes of its being fo,” Cowper, ¥ 58.—And
there are indeed in the books many fuch cafes. Buta '
fimilar motion having been made in the cafe of a plaintiff
refiding in Georgia, in. North America, and oppofed upon

" thofe former cafes, the court granted the rule ; and Mr.
Juttice Buller exprefled himfelf thus: <« There have been

. ¢ feveral lafe cafes to the contrary; and,_for this reafon,
& that if-a verdi& be given againft the plaintiff, he is not -
« within the reach of our law, fo as to have procefs ferved
« ypon him for the cofts.”” 1 Torm Reports, 267.~—And
‘the law upon.this point of pra&ice was fully and com-
prehenfively ftated by the fame learned judge, in a cafe of
ejeCtment, as follows : ¢ There are only .three inftances
« in which the court will interfere on behalf of a defendant.
& to- o*i')lig.e' the plaindff to give fecurity for cofts. The
« firft is, when an infant fues, the court will oblige the
« prochein amy, or guardiar, or attorney, to give fecurity
o & for the cofts: 2dly, W hen the plaintiff refides abroad, in
" & which cafe' the court will ftay the proceedings till fe-
« curity is given for the cofts: and, ‘3dly, Where there
‘& has been a former ejeftments; but there the rule -is to
¢ ftay the proceedings in the fecond ejé&tment till the
< cofts of the formef are paid, and till fecurity is given for
« the cofts of the fécond.”’—x Term Reporisy 491.
 To extend the application of the principle upon which
~ this pra&ice proceeds, by empowering tbe courts, when
defeéndants are imprifoned, to require of plaintiffs, in cer-
tain circumftances, fecurity for-eventual damages as well
as cofls, is one of the objects of that part of the plan to
‘which this note refers. A S
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