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n *Tzi;f;;clé)/e}ﬁ ‘Tratt has for many years been very

* fearce, although feveral times Jrongly ‘recom-=

- mended by the'beft writers on the Englfbconfii=

ik 7 g cul; . the’ learned and
tution s and in particular by the learncd ¢
izélzemauz‘/aar of The Letter upon - Libels and

" Warrants, &c. - As that ingenious rworé "f’f?‘i“. .
" Jo fully uponthe rights and privileges of Petit and
s ecial furies, this admired performance, on

 the fubjec? of Grand Suriés, is thought to be ;.ts.

- _proper companion. -

‘A ) was written on occafion of the Grand

Jury of the city of London 'retu‘rniﬁ.g_{an._"
Ignoramus upon a bill of indiGment prefented

againit Lord Shaftefbury in theyear1681 ..The
court declaiming violently againtt .this J ary,
and affirming that they were aCtuated by a {pirit
of party, it was urged in their defence(fays the

- Bifhop) <. that by the exptefs words of their

<. oath, they were bound to make true prefent-
“.ments of what thould appear true to them;
¢ and-therefore if .they did not believe the
‘¢ evidence, they could not find a bill, though
‘ {worn to. A book was writ to fupport that, -

“ in which both law and reafon were brought

“ toccnfirmit. It paft as writ by Lord Effex,
““- though I underftood afterwards it was writ
¢ by SomERs, who was much efteemed and

< often vifited by Lord Effex, and who trufted

“ himfelf to him, and writ the beft papers.
‘ that came out-in that time. It is true, by
¢ the practice that had generally prevailed,
¢ Grand Juries were ealy in finding bills upon

¢ a{light and probable evidence.  But itwas
‘“ made out, that the words of their-oath,

““-and the reafon of the law, feemed to oblige

¢ them to make no prefentments, but fuch =~
£ as they

: ‘believed to be true.” 7ol I. p. 5og.
‘A 2 L .23'?6‘6’(’-\

ISHOP Burnet info‘rnis»u‘s’, that th;sTra& |
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A certain bving writer [peaks thus : ¢¢ Since

¢« the foundation of the Englith government,
<« many have been the attempts to break in
<« upon its conftitution; and with various
< fuccefs. More than once it has, feemingly,
s bgen quite overturned and deftroyed, ¢ither

by }th‘e"open ai::t'acksj of violence, or by thﬁ:'i

< more fure ways of undermining, fapping
¢’ and corrupting ; and fometimes by all to-
« gether: but fuch has been our happinefs,
«c that providence has, hitherto, been fo be~
< nign, as, upon all fuch occafions, to

¢¢ firetch forth the almighty arm.in our de-
« fence, never failing to animate fome great

-« and good men to undertake the recovery of
« our civil'and religious rights ;-and enlight-
<< ening the minds of the people, to a noble
«¢ jmitation of their virtue and courage. _ |

<« One of which was the great author of

<« The Security of Englifbmen’s Lives; who, at

4 time when defpotifm had taken long
-« firides towards, and very near had broke

"« down all the fences of liberty, fent forth

‘e this fmall Treatife into the world ; which;,

e together with fome other excellent things

¢ publifhed about the fame time, convinced
~ « the generality of the pedple of the inefti-
. ¢* mable value of thofe’ birth-rights, which
¢ yere then going to be taken from thems
<« and’ raifed that{pirit throughout the king-

¢ dom, which was-at laft p‘-rodti&ii/c‘o‘f the

¢ great and happy RevoLuTIoN ;- 'which re-

¢« ftored our antient rights and privileges, and .

¢ confirmed them to us fo firongly, -that not

?
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. % indi¢table, then the

ol l))ou;'hood wher

(5) |

“d general luxury and depra-

: Ety‘og 1rn;;m,ners, and their nat}tliranl andpiri;«a'l‘ft
.. cparable concomitant, an upiverfal cop.
: ‘r‘ulz:t)lqr‘l., can ever deprive us of them. - >

s L ‘lelquf the great ou’tWor\ks of Iibe.rry Is
A f}"zgry ; \TJ.h‘l.Ch?,‘ by our old conft{ty-
i "l“f‘ll)as-t ¢ principal ‘guard of every man’s
i tberty and eftate ; for by our know
" br\gzzx}llo -fub_;ec?c ~of this realm ‘could bg

< having s cas, B fagions ot
““ h 018 cale firft inquired in
e ;| ale arft inquired into b

g .,exiam‘i Jury_ 3 whoare in"the firft plaéc}:’ tc?

.* cxamine whether the charge be in-its own |

indictable ; and fecondly, -

£ thing lefs than a

‘¢ n‘vsillturc"c‘rirvninal or
‘“ whether the perfon {t o
ce'pp ek the perf o charged be oy;
‘ Itgc i}fa& for ‘which he ﬂaﬁ%s"accffzgtyi??
e pone firlt inflance they don’t find the -
-~ Ccharge-to be in its owrn‘naturé'Cfiminal : ;? .
o ©, then they have nothing more i
By ggdt?gqtﬁi d}fChan? ?EC' bill as in’iggff;ﬁ
oo hedecond inffance, if the accuf .
. :;]‘;I;’ bnf; &?ZP?Q};E{WF(upfporfed by e{z?ggzlf:
i they muft by their oaths throw out the j.
e d\;d_m'cnt, to_th§ great relief of the u‘r:;;nf
o P pc_rfon_fo accufed: and that thig ; P
., Principal part of a Grand Juiy’s office.
., 2ppears not only from legal reafon, byt (i\)c"‘
“ g{;refs ﬁatgteg,‘ viz. 25 Bdw. ; 4’ fi:d; y.
“ip @ 3. 3 Wh"lh fay, < that for };rebénﬁz‘
. sEing‘rchl¢fS.v done by FALSE ACCU.
f SERS, none fhall be put to anfiver, -un..
“ oood 4 eby indi@ment, or prefentment of
/> good and lawful men of the famehveio-h{
¢ fuch decds be done;”

““ which
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¢ which can be meant of no other than a

« Grand Jury. L T
~ « But, alas! how often has this well-con-

¢ trived barrier of liberty been broke in upon

« by the anconftitutional method of bringing
«« or filing - informations ~in the court” of

« King’s Bench, and ‘obligirg many of the

¢ beft fubje@s of this. realm, to an{wer at
¢ ‘that or fome other awful tribunal, for no

¢« crimes but bravely endeavouring to fupport
« the rights and privileges of “Englifbmen,
¢ without fo much as fuffering a Grand Jury

« to inquire whether the cafe be criminal- or
¢ not? Thisunconﬁit_ut'ionalmethod of bring-
~« ing informations, and charging the {ubjects.

“ of this realm, by the crafty way of innuendo,
« with the moft ﬁagitious ‘crimes, deferves
¢c the ftriteft attention of the legiflature, and

« calls aloud upon the great council of the

. “;natiqn'fovrredrc_fs."_’, " Rights of Englifbmen. .

 Another modern wkiz‘er,_’after very Jfirongly
pecommending the republication of this Traét, fays,

o < 'This little book explains the whole duty of

« Grand Juries, the high importance of them

¢ 1o every individual in the kingdom, as the

LY

¢ Tt alfo thews their independency of judges;

« explains the duty and power of judges, and

« notonly of judges but of kings, andis a full |
« account of that moft effential ‘part of the.

¢« Englifh conftitution, ' upon which all our

| ¢ other 1i,befti?$-dép¢ndg’?-" ﬂdviﬁ to .‘Poﬂ‘erity;. :

life and fafety of all depends upon them. -

I B

DO s

S S SRR R e

- preferving them, have been a

- bafe fubferviency to
: h%fct)’ ;}1. feﬂf€ of true ;eli

THE

SECURITY

OF
f

Englifhmen’s - Lives,
PVHE princi P

. ment, and of huma
_the fecurity of men

n -fociety, were
s lives, liberties

and properties, mutual affiftance and help

unto each other,
}nog benefit and
fundamental laws an ituti

vernment hfavz Vgsé?gviconﬁlmt‘m O iony g0
ends, -fuch countries and
crealed in'virtue, yrowef
pinefs, whilft ot

and provifion for their com-

kingdoms have in-

fuch ex g
e excellent conftitutions, or negle@ of

prey to the

‘pride,  luft and cruelty of . the moft potent,

and the sec o 1 X
ibertcs or- Tven, o ooy furance of their
pleaturs : thar hg:\}e' ut from their grace and
intheir mafter’s
rden, and by continual,
ir mafter’s vices, have
gion, virtye and man-

ferved like beafts of by

| | N - Our

palends of all civl govern-

‘advantage; and where the -

fely adopted unto thofe

‘prowefs, wealth, and hap-
hers, through ;the;‘,”‘.’éﬁta};} B

U ‘been ma : '
- towelter ineach other’s blood. 7y, iimes forced ;
N . . L - . . "

| quarrel, for dominion, and at beft ‘they have
S et Pt UICY Dave




- forming and prefervi

 carefully providing {uc
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‘ (ij famous in their
Our anceftors have been famous 1 ey
" OLTZtizrllquefor wifdom, piety, and courage, flri
o ng a body of l.a'ws to fe
cure themfelves and their pofterities ftllijé::-
flavery and oppreffion, and to _mal‘nltamtd eir
native freedoms; to .bej‘fu;b?]eé’c_ on ¥héir';";e_
laws made by their 6wn confen;.ln t écugon»
neral affemblies, and to be put in :gd ution
chiefly by themfelves, their oﬁ-ic(fils‘.i aod afifts
be guarded and defended - from

ants; to

' ‘ ir own arms, kept
i force, by their own arms, Xept
violence ane % “hé;ids},‘r ‘and ufed at their own

in their own hands, an their own
charoe under their princes ,cqndué’iﬁe§?g§]{z :
ing peverthelefs an ample pow}ir to their ings
and other magiftrates, that they may

the good, and enjoy . all the happinefs, that

, 0 2 on honeftly with; and
the largeft foul of man ;:lar:’n}:;gs of corredting

and-puniﬂling'theii‘ minifters and counfellors,

 if they tranfgrefs the laws, that they ‘might

fot dare to abufe Or,’opprgfs‘ the'pefgplg,v(:‘)‘rvdef:
fign againft their freedom or welfare.

" “This body of laws our anceftors always .

. : - | RN = - - e
eftcemed the beft inheritance they could leave
“to their pofterities, well knowing that e
:;etx};cthvepfacrﬂedﬂ fence of their lives, liberties,

1. unqueftionable title where-
4 - d an unqueftionable tit where-
| v%;dtgg;tgigﬁt Z'lall w%at they had their own,

. . inefti-
or fay they were ‘their OWD,. men. theV(l:I(li OLII}
" nable value of this inheritance moOvee ¥

itors with great refolution bravely from

3rojenitors w reloltt 1 DI s to
}a)i‘? to age to defend its and .}tbgov}v(' gﬂiﬁ;
0?11? lot to pr'eferbve_ it aga1_n_fc the ‘h ark oo b’y
vances of -a popifh faction, who W ”

3.

1l knowing that thefe -

- frauds, -

o R AN G
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frauds, tham-plots, -and. infamous perjuries,
deprive us of our birth-rights, and ‘tirn the

_pointsof our fwords (our laws) 1nto our own
bowels ; they have impudently fcandalizéd our
parliaments, with defigns o over-turn the

- monarchy, becaufe they would have excluded

a popith fucceflor, and 'provided for the fe-
curity of the religion and lives of all protef-
tants: they have caufed lords and common-
ers to be for a long time kept in prifons, and

~fuborned witnefles'to fwear matters of treafon
againft them ; endeavouring thereby, not only
to cut off fome who had eminently appeared

 in parliament for our antient laws, but through

“them to blaft the repute of . parliaments them-
{elves, and to'leflen the people’s confidence in
thofe great bulwarks of their religion and go-
vernment. e R

- The prefent purpofe is to thew how well
~ our worthy forefathers have provided in our

law for the fafety of our lives, not only againft
all attempts of open violence, by the fevere
punithment’ of robbers, murderers, and ‘the

~ like, but the fecret poifonous arrows that fly
in the dark, to deftroy the’ innocent by falfe
- accufation and perjuries. ~ Our law-makers
_ forefaw both their dangers from malice and
 paffion, that might caufe fome of private con-
~ dition to accufe others falfly in the courts of
Jjuftice, and the great hazards of worthy and
~_eminent men’s lives, from ‘the malicé, emula-
- tion, and ill defigns of ‘corrupt minifters of -
~ ftate, or otherwife ‘potent,” who might com-

- mit the moft odious of murders in the form




 blafphemy againft Jefus Chrift:

" For thi ’purpbfe it is made a fyndamental

(10)

and coutfe of juftice; cither by corrupting of

judges, as dependent upon them for their

- ibing and
honour and great revenue, Of b}; P‘?b;‘ég Bt
hiring men of depraved principles, an |
hiring men oI depre

\ ainft them ;
te fortunes, to {wear falfly again 3
dzfxatt)flgﬁsr tu}?:y had heard the fcriptures, and

obferved that the great men of the Jews

fought ~out many to fwear treafon and

they had

iers and ju i0in
heard of Abab’s courtiers and judges, who in

the courfe and form of juftice, by falfe witneffes,

murdered Naboth, becaufe he would not fubmit

2 o ! : 4 W L . : I .

tories, and the péﬁilﬁ:n; falfe accuofers that a-

N .

bounded in the reign of {ome fotho-{‘e ee?g;;
rors, under whom the greateft of crime 4,
) ;

" e good le-
10 be virtuous : ‘therefore, as became good le-

nade as prude yvifion as
oiflatyres, they made as prudent provifion as
%le??xta‘;rsc Sany tc};uri,t'ry in the world enjoys, for

equal and impartial adminiftration of juftice

PR U SR TRt I
in all the concerns of the pe__oplgs lives ’mi at
every man; whether lord or commoner, might

be in fafety, whilft they lived in due obedience -

5

to the laws.

| o K ‘N i . . " AR T 1.
liament, no man’s life fhall be touched for

I i *5 1 ve
of at leaft twenty-four men *; that 1s, twel

ri atfoever, { the judgment -
any crime whatfoever, fave by the judgt

or more, to find the bill of indi&ment, whe-
IR 2 L 412444 Lag) :

ind th o1 IRLILERE o
ther he be peer of the realm, or commoner,

TR "o c, if a lord, 1f not, .
and twelve peers, o1 ahove, if a lord, N

# See Lord Cok¢y Inftits 3d part? p. %o.

. »wmw,w s

(L

' ‘ “that unlefs it be by par--
in our government, that unlefs y

twelve

i
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~ing, the Tives of

~ As it hath beeri the law, fo it hath al

. () |
?wclve' commoners, to give the Judgmentupon
the general iffuc joined *; of thefe twenty:four

the firft twelve aie called the grand inquett, .
or the grand jury, for the extent of their power,
and in fegard that their number muft b more
than twelve, fometimes twenty-three, or twen-
ty-five, never were lefs than thirteen, twelve

whereof at leaft muff agree fo every’ indict~
‘ment, of elfe it is no legal verdict ; if eleven
of twenty-one, or of thirtéen, thould agrée
to find a bill of indi@ment, it were no verdict,
The other twelve, in commoners cafes, are
called the petit jury, and their number is ever
twelve; bat the jury for a peer of the realm
1nay be moré in number, though of like an.
thority. © The office and power of thefe juries
is judicial, they only are the judges from
whofe feritence the indicted are to expect life
or death ; upon their integrity and underftand-
| of all that are broughit into
judgment do ultimately deperid; from thety
verdict there lies no appeal ; by finding guilty
or.not guilty, they do. complicately refolye
both law and fagt. = -~
‘ | ways
een the cuftom, and pradtice of thefe juries,
upon all general iffues, pleaded in cafes civil

- s well as criminal, to judge both of the law

- and fact. - So it is faid in the report of the
Lord ChiefJuticeVaughan-;, in Buthel’s cafe,
that thefe j uricsf‘dct’erminc‘thé»léﬁ&i"iﬁ, all 'mat-
‘ters where iffue is joined and tried, 1n the prin-

- * See Mag. Chars. Ceke’s 2d part of Inftit, p. 50, [T
- 1 See the Reports of the Lord Chief Jutice Vaughan, p. 1 50,
‘151‘ K SRR R R ‘~  , : o

| Cipai |




et b tref-
. - , r the ifflue be about a trei-
cipal Ca{e(’legtheoti}'1 Z?ﬁ%izin in affizes, or a ftortté
Pl o sch Tike, unlefs they fhould pleale to
iy (u cial verdi& with an 1mp1191t. faith
e 'pz ‘ment of the court, to which none
o thiljiliegthem"againf’c their wills. f i
‘C'a{zfohefg laft twelve muft be ‘_rg[ezé .oéngqafrc ,
o T e o i b s pee o
e gllfnpete}ll‘z); rtnucf’c be all fuch, WlLen e
:i};g’ce:ieét 't},xie Aﬁiitfﬁ‘of the king ft}i:i \;I;]tv ee ncm{)E
oMMONErs, Every man o welve muf
- of FOTﬁc}):;e\,rZ;d?gf fzeély,withOut f:omp%}vﬁﬁgi
o - mernace, elfe it 1s no verdict. e
ther }? cafe of a peer be harder, I wi ?1 :
‘thcrﬁt‘ i Our anceftors were cgreful, ‘that
: determm(?f: the like c0nditi0n;an,d.,,c;!ugl;ty;_. thﬁf
- mgnt_o'be {enfible of each other’s lnﬁ,ﬂ;.ll,e){s,
ﬁl'n"l'ﬁid mutually be judges of §ach._otherds 1uvl )
fh(c)iu' Iternately tafte of fubjection and r ol
~and alte an being equally liable to btfg_a,C!C}l_d_:
'z‘;iiaydiréxzted ‘and perhaps IEQ' be fuii§:§zl]{1udg%
orindifled, A B o T s at prefent udge,
ieiEl }l;g ;igfgiffg’iﬁi‘oicnt. ~Whether it be lord
o Comm;sngat;%teistﬁathis ¢€1u'als th}a@jpd%e_
%S_neafli« uld be -his. companions, l}nowp ho
- him, 12 he to them, or at leaft his ncilg’ -
Iéxmffs "2 dwellers near about the place, vytt:g;
"t}(l)": ;crvi'meis fup/pfo{ed to have been committed,

RAE & muft probably
= Ly nethi aofthe-fa&m“ﬁ,. pr‘_Oba?, S
s oo e s e st

0 ig hood to the in-
inted to be of the neighbourhood to -
d?gletglm?d, yet the law {fuppofes them to

c(’)mpanion §>

e T L e PR 13,5
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dicted, the law intends
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| (13) |
‘companions, and perfonally well known each
unto theother, being prefumed to be of a {mall
number (as they have antiently been) and to
have met yearly or oftener in parliament, as
by law they ought,  befides their other ‘meest—
ings, as the hereditary counfellors of the kings
of England. 'If timé hath altered the cafe of
the lords, as to the number, indifferency and
impartiality of the peers, it hath been
may be worthy of the parliament’s confi dera-~
tion, and the greater duty is incumbent upon
grand juries, to examine with the utmoft di-
ligence the evidence againft peers, before they
find 2 bill of indi@ment againtt any of them,
if in ‘truth it may put their lives in greater
‘danger. . T T R
. It is not defigned at this time to undertake
‘adifcourfe of petit juries, ‘but to confider the
nature and power of grand inquefts, and to

- thew how much the reputation, the fortunes,

and the lives of Englithmen, depend upon the
confcientious performance of their duty.

It was abfolutely neceflary for ‘the ‘fu‘pp‘ortr

- of the government, and the fafety of every

man’s life and intereft, that- fome fhould be
‘trufted to inquire after all fuch as by treafons,
felonies, or lefler crimes, diﬂurbed,,thé“pcace_;

that they might be profecuted, and brought to
~condign punithment ; and it was 1o lefs need-

ful for every man’s quict and fafety, that the
truft .of fuch inquifitions thould be put into

| the hands of perfo‘_n‘s‘,Qf.fundetﬂaﬁdih‘g and
| mtcgrity,indiﬂ?j:rent,'and,imparti’arl,'

A , that mighe
uffer no man to be falfly accufed, or defamed,
S | - nor

s and -
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thelivésof any tobe put Inlcf"far?"gf gi’e
S confpiracies of great or imall, - thefe
m.a?‘:f.o‘?s f any profligate wretches : for the :
perju&;i;ohonef’c ends was the inflitution 0
necellaty, MVLRER T . e e
grand jurlcsftors" thoﬁght it not beft to truft t}ﬁs
estconcern oftheir lves and interells i the
,great_‘CQYf}C ny officer of the king’s, or 1a al ?T.
“hands o 316{1 by him, norinany certain ‘l‘c‘lmge
e during Tife, left they fhoul i
| b?f;é’\ rnlln fluenced by greatmen, cqrrt.xgtio,m};
ggge’s? flatteries, ‘0.1_‘ %o:z:?rf'ié};c:iv:e;;d?;el f:t'io'nS,
DB e own quarrcls or private re-
Senges, or connive at the confpiracies it
venges, of oo thereupon.  But this truf
EREPUEIR P in men .ne lati
4 ngl_s'r.i?ya_ iﬁ-ﬁ?ﬁy& llseféa(tzliir: twelve of the moft
cou ) ~ T

‘honeft, and moft fufficient for knowledge, -

= , from

ey 1 d eftate, /tobe e
‘and ‘ability of mind and eftate, 1 “and
i deat'lc)i timne at the feffions and aﬁszr’linér,,
' fallrln other commiffions of . oyer and termil

e o€ fworn offie

* named and rturned b the i foom of
r of the county, the ftheriff, (who wasall

g;r é’fpﬁi“ﬁ@ ‘},I,a,n,ti,ently chofen annually by -

' ~ounty) anc fted with
peonle of every county) and trufted
‘ﬂ;e P:ifgzt?gnﬂof Yall writs and prﬁce’ﬁzi n%fi
:}i law, and with the power of the cour

' to fupprefs all violences, unlawful routs, Ii-

“ots, and rebellions. Yet our laws feit A%
the e of thefe grand inquefts abfolute

to the will \ iffs, but have -,vde—”-
1y to the will of the fherifts, but who
| lfzrigcd'in ‘general;}.thmr | quahﬁcat;c{ms,‘ e

‘fhal

{
3'
B
i

Y

k¢

| fled to fanctuary for treafon and fel

g €¢

“ dicted, ag other lawfullie

fF €¢

L15) -
thall inquire and ‘indic either lord or com-
moner ; they ought, by the old common
law, to be lawful liege peo ;
not over-aged " or Infirm, and of good fame
amongft their neighbours, free from all rea-
fonable fufpicion of any defign for himfelf o
others, upon the eftates or lives of any fuf-
pected criminals, or. quarrel, or controverfy
with any of them : they ought to be indiffew
rent and impartial, even before they are ad-
mitted to be fworn, and of fufficient under-
ftanding and eftate for o great a truft. "The
antient " law-book, called Briton*, of great
-authority, fays, The theriff’s " bailiffs ought
to- be {worn to return fuch as know beft how
to inquire, and difcover all breaches of the
peace; and left any fhould intrude themfelves,
or be obtruded by others, they ought to be .
returned by the theriff, - without the ‘deno-
mination of any, - except the theriff’s officers. -
And agreeable hereunto was the ftatute of |
eleven Henry IV, in thefe words i Bem,
““ Becaule of late inquefts were tak at
“ minfler- of perfons named to the Jjuftices, -
* without due return of the theriff, ‘of which
““ perfons fome were outlawed, &c. and fome
ony, &,
were in-
ge people of the -
racy, abetmént; -
ers, &, againft
the courfe of the 'co'm'mon"'l‘aw;“'":&?'c’,”jit s
! therefore granted for the eafe and quietnefs -
| ¥ See Briton, p. 9. and 10, f See eleven Hemy 1V,
PR b9 a ¥ See eleve ' of

by whom, “as well many offenders
king not guilty, by | confpi
| ‘i.an‘di..fﬂlfc im_agi‘n’atipr‘]‘ of oth

e

ple, of ripe age;

en'at Wef-
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« of the 1{’ _
¢ with  all 1ts A
« henceforth, D
« fach perfons,
e« liege people
¢ &, returnc

« to.the contrary, t

& legalis. bomo,

(6)
ople that the fame l‘?d‘%_m;e;;é
.e > SULPy beVOl 2 u-
ity dependencies, o0 B fom
indi@ment be madfz byany
“put by inqueft of the king’s
in the manner as was ufed,
e by the eriff, . without
« any denomination to the ettty e Fo0 .
cording 1. ‘be made hereafter, inany PO,
‘inditment be H1 he farhe be alfo void, and.

>

¢

’,“.

[ 1

e

¢ to.the contra’ ever.” See alfo the Sta-
« holden for non 0 8. and Articul. Jup
tute .OF  WY.CIL &0 7S U
Cortas *3 Ch' 9. P 1 amentSbeent f
- S0 aar b nqucts might be placed
e B ds of good and worthy men, Lt
i ‘hands of good and W&t though they
g rand ““‘Effﬁm not,gbc‘.,.lz’&fr

: - of a granc
if one.man, ©7.2 &% - " ld not be /ibe
be ety e O Tach 2 the layw fequires,

turned without denomination \o, A=
il the indictments found by fuch

-and duly,
{heriff, n ther
T iy e A SEEER R TR EE n
grand JUIy> S ull. . So it was adjudged in
~are yoid amg HEEe £ TR Lo ~
 Scarlet’s cafe. w f grand
.tOO ¥ i o e Yt LA .' ra
L kno::;'ce’ﬁofs, in- this 11,‘{1’?‘.“3—?“51336? as it
o Ot hath not been of late con ‘them duly
: . nor..the VB nd othe
o I mor have the gentlemen and ot
oblerve e in the leveral counties, &
. C b Elietet g ey h
erned how. infenfibly fhels bl PO ries
cerned NOW. Lo a
- jurifdigtion in ther grant =

3

and the proceedings upon thems

I, that the witdom and care

@ o Cobe's Iy, 34 pash fol 33 g 0 ced,
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d petit juj;igs is |

(i

decayed, and much of the means to - preferve
their own lives and interefts, taken'out of their

hands. Itis a won

Itis def that-they were not
‘ ned with the attempt-of the'late
lord ‘chief juftice Keyling, who ‘would have

more awakened wit

- ufurped a lordly, didatori

for which they faw
their refuifal, he not
but affumed o him
fine them.: -

-~ that juftice’s will had. pafled for law, all the
the bafeft vaffals to the j udges, and have been
penally obliged, Jurare. in verba magifiri;  to
have fworn to the dire&ions or diftates of the
judges : -but thanks be to Gob, the late-long:
parliament’ (though filled  with penfioner
could not bear fuch a bold 1nvafion of the Eng-
lifti liberty ;- but upon the complaint of one
Sir Hugh' Windham, foreman of the ‘faid
jury,. and & member of that parliament," the
commons broaght- the 'then chief juftice to
their bar, o acknowledge ' his fault, where-

‘upon the profecution ceafed. ...
- The troft and’ power of grand juries, is,

and ought to be, accounted: amongft " the
greateft and of moft concern » Dext to the le-
giflative.  The juftice of the whole kin gdom,
W’ criminal “cafes, - almoft wholly depending
Sl S o C : ' ' UPO-D.,,

» rian power ovér the .
grand jury of Somerfetthire, and commanded
them to find a bill of indiétment for murder;
no- evidence, and upon
only threatened the jury,
felf an arbitrary power to
“Here was 4 bold battery made upon the an<
tient fence of our reputations, and lives: - if

gentlemen -of the grand juries muft-have been

rs)

|
i .




o S (18) e
upon their ability and integrity, in the due
“execution of _their. office : befides, the con-
_cernments -of all commoners, ‘the honour,
reputation, eftates, and lives of all the nobi-

l;i,'ty;.c)f England, are fo far {ubmitted to their

. cenfure, - that they may bring them into quef-
tion for treafon, or felony, at their difcretion =
their. verdi¢t ‘muft be. entered upon record,
againft the greateft Lords,. and procefs muft
legally go out }ag‘ain_ﬂ:._them thereupon, to irh=
prifon them if they can be taken, or.to outlaw

‘them,. as’ the ftatutes direct; . and if any

peer of the realm, though' innocent,  {hould

juftly fear-a confpiracy againft his life, -and
think. fit to withdraw, the’ direétion of the
. ftatutes, in proceeding to the-outlawry, being
~ rightly purfued, - he could never reverfe the-

- outlawry, -as’ the law . now  ftands, fave by
pardon,” or ac of parliament. Hence it:ap-

pears, that in cafe a_grand jury.fhould:be |

~ drawn to_ indict a noble peer unjuftly, . either
. by means of their own weaknefs, _or-partiality,
- or-a blind fubmiffion to the direction or opi-

mion of judges ; one fuch failufe of a jury,

‘may occafion the ruin of many of the beft or'

 greateft families in England : I mention this
- extent-of the grand juries power:ove

“antient inftitution. - -

. cxp 1 means. of preferving. the: peace of the

" whole kingdom, by the terror of exceuting

-of r-all the
.. nobility, .only to fhew their joint intereft and"
- concern with the commons of England in this

“The grand juris are trufted to be the prin-

the penal laws 'agaiﬂ(ﬁj'rég;l"c)n&éré“ by their wi
dom,- diligence, and faithfulncts o making
ue 1nquiries after all breaches of the peac g
and bringing every one to anfwer for his crimey
at the peril of his life, limb, and cftate . trlrllc,i. .
every ‘man, who lives within the law,,,"m:yt .

- fleep fecurely in his ownhoufe.. .

It is committed to 1 rge and truft,
. s corr to their | uft,
to ‘take care of bringin g cagli]taall.g:ﬂi?itmﬂ’

] enders to:
fay tﬁlﬁlr- lives to juftice, and. leffer criminals:
r:lccal ! nir p.ltxm{h?gn_ts, -according to their feve- - |

. erits. . The courts, or judges. or com ;

 demerits. - The s, orjudges, or com--
:inxlf.iiqners. of oyer and :termincrt,\;fanzl -of gaol

e ;fxiery, are to receive only from the grand in~:
quett, all capital mattets whatfoever, to ‘bé:putf;* |
i e . . '

gzcct}x: Jur;es - The whole ftream of juftice, in:

h cafes, - either runs freely, or is ftopped -

1n iflue, tried and judged before them by the:

~ and. difturbed, as the erand ina: ~
Lo eds a grand inquefts d U
~ daties, either falthfully anderuCIdef]tlsy, Oof-l;eéf )

813?5 or omit them, ~ =~ . .
“And as one part of their duty is to indi@
- R ty 1s t o
offenders, fo another. part - is 137 pmt(;écnilhé: .

| r’;ﬁ".‘?e}‘t’ﬁ‘l,ﬂ.theli reputations, livesand inte~ : .
ts, from falfe accufers, and malicious con-

}'pni?t.o‘rs + . they are to fearch out the truth of
uch informations as come before them, and :

~ to reject the indi@ment if it be not eRts <
) SRt e andl 1f-1t be not fuffi s
ly proved; and farther, if they. haveur:c:flocr?:-'l “

ble: fufpicion of: malice,  or wicked defigns
,uipcion ot : malice, : or wicked defigns .
sgaintt any man's life or eftate, by fuch us S

 fer a bill of indiGment 3 the laws of Gop and

i€ kingdom,: bind them toufe all po
means to difcover.the villany ; ‘and if 1525535 |

Thren ol Ca2 ta




. - (20)
to them (whereof they are the legal judges)
to be a confpiracy, or malicious combina-
tion againft the accufed, they are bound by
the higheft obligations upon men and chrifti-
ans, not only to reject fuch a bill of indi&-
ment, .but to.indict forthwith all the confpi-~
rators with their abettors and aflociates.-
~Doubtlefs there hath been pride and cove~
toufnefs, malice and defire of revenge in - all
ages, from whence have {prung, falfe accufa=
tions and - confpiracies; but no age before us
ever hatched fuch villanies, as the popith fac-
“tion have contrived again{t our religion, lives,
and-liberties.  No hiftory. affords'an example
“of fuch forgeries, perjuries, fubornations, and-
combinations of infamous wretches; as have
been - lately difcovered amongft them, to de~
' fame loyal, innocent proteftants, and to (hed
‘their guiltlefs blood in the form and courfe of
juftice, and to.make the king’s moft faithful
fubjects appear to be the vileft. traitors unto’
* him.  In thisour miferable ftate, grand | uries -
are out only fecurity, inafmuch as our lives.
‘cannot be drawn intojeopardy by all the mali=

cious crafts of the devil, unlefs fuch a number
6f-our honeft countrymien-fhall be fatisfied: in-

' the truth of the accufations. .- For prevention

of fuch plotters-of wickednefs as now abound;
ftatute - made in the fo:ty-.rfccdnd;;df oL
Edward 3. 3. in thefe words:. ¢ To efchew -
«¢ the mifchiefs and ‘damage done to divers:of . . |
«¢ the comhinons by falfe accufers, ‘which of~ §
¢« tentimés have:made the accufations. more

than forithe.

was that

« fay revenge andfingular benefit, A
: o ' ‘prq_t

()
. ffﬁ_ t gf the king, or'of his people;; .which
s x;l; t? perfon{s‘,d‘fome-haxie’bcén taken, and
mes caufed-to come befo ing
€ ppie ] o COl‘Ctthln,
“ cgpncxl by. writ, “and- otherwife;  yu %rns |
.. gdljev;‘)us pain, againft the law ; it is }‘aﬁ"gjvt»
o g{ t;zdc jgforded. f%r' the good g‘o'verninén‘t-'
the'commons; that no'man be put tnar -
I el s, tl , € put to'an-
“ g?gaglth?ut prec{entmcnt*befdrep-juﬁic:-é
natter ot record, &c. accordipo o
ey mat _record, Jc. according to the
“ ZL%J:W B‘Of vthe~'-la'nd,.- and if aﬁyihih@b:
o e ” nge(?onga; » 1t {hall be VOIdlﬂfaVV '
£ e aith the ftatute of the twentys
fifth of Edward 5,y watute of the twenty-
Edward 3-4)“N0ﬂ e y
o o dward .) e thall be taken
" (l))gt}pleht}.uton-,' or fuggeftion made td'tBe:klgsn
or to his council, unlefs it be by indi@ment.
ot »

- ::g; | ‘};lféfétftrﬁeglt of good and lawful' people
of the fame neighbourood where fuch deeds

“ be done, &¢.” That isto. YV a gt
jury. e &6 That s to fay, by a grand
- All our hvesarcthusb e E v .
IRyt > thus by law trufted to the
.C‘;i?f our. grand inquetts, tha_ltrio’n'ee m‘t: tlge -
f'h'e.' o anfwer for their lives; u:iléfs'tliey i‘n};iég\ |
1em. - If'a cauflefs ‘indiC®ment of: any . marn

~ thould carelefly pals from them, his  guiltlefs

09C, -or what prejudice foever the accufed
S ey 470 s s
Vho by breach of their truft were the: OCéaiﬁ-"

ONS GF St~ thate fivde o on
" PfOfgf 1t; theirfault cannot be excufed by the
pecution;of an attorney, or folicitor gene--

ral, or any other accufer. «if |
po;v :rr_ tgpg gth.er accufer, if it were in their
wer to be more truly informed jn the cafe.

‘Whatfoever prevents not an evil when he may,

W%X;MS toit,: - e
- Now to.oblige thefejuries to'the more con-
S | 2 {cientious

o .




(22) e
fcientious care, to indict all that fhall appear o they thall & ( 23 )

to them criminal, and to- fave every innocent, " not onls bmdlé't_or‘ Pfe'fen't‘ény‘m'aﬁ - h
if it ma){ébg, from unjpﬁ vexation and dangery’ [ their n‘é" h‘f,@f,ldg-by. the eternal law toft‘~‘jey are

by malice and confpiracy, our anceflors 8- f © good mgbour, o beas tender of the [ife an
inted. an oath to be impofed upon.them," ~ and therefore fog‘t,aeliy Iinari,‘ as of ‘thé‘i; i;“.d
cu g PO C I CCd " o : W n,
cufing or indi&ing any man“’b‘i‘f t‘}::ltrhe;n acr.
S TN rels

which cannot be altered, except by aét of par-:
liament : -therefore ever '
fworn, as the foreman,
ing, wige 0 L e T
« You thall diligently inquire, -and ' true
« prefentment make of all-fuch articles, mat--
¢ ters and things as. {hall be given you in’
¢ charge.” Andof all other mattersandthings.
« g5 fhall come :to’;'Tfyour.“;oWnuknowledge,~ s
«¢ .touching this prefent {ervice.  The king’s -
¢ countel, your fellows, and ‘your own, you
« thall keep fecret: you. fhall prefent no per=-
¢ fon for hatred or malice 5 ‘neither fhall you
« Jeave any one unprefented for favour, of,
« affeGtion, for love, - or. gain, OF any hopes.
“« thereof ; but in all things you fhall prefent. .
¢¢ the “truth, the whole truth, and nothing -
¢ _but the truth, to the beft of your knowledges:
o ®. foAhclﬂptyOu}GoD.’,f'-f:-a-T-he tenor of the oath
s plain, faving i_h‘;'th_efc"’f{WOr’ds-,f <« All fuch
¢¢. matters, and " things as ‘fhall be given you:
« incharge:” But whenfoever a general com- -
miffion of oyer and terminer is iffued, all ca-:
pital offences are always the principal matters
given in. charge to the grand j ury,j‘v,Which is:
enough : for' the prefent difcourfe - of “their
duty. : Hence then it evidently appears, : that -
" every grand jury is bound to enquire diligént=:
Jy after the truth of every thing, for which

‘quiries, that ltshim ‘to be diligent"in’ their i
cnmc for tru’thorecelve I]O w Uggf:ﬁlon gl; ln-
circumftances ab without examining all th
knowledge ;- oout ity that fall w'i’tfi'n thth'e
informges they ought to confider the iy |
2o OrMers, and enquire as far s théy:cté'rfﬁrﬁ
R » ey can-anto

profecutions:

Y grand-,juty.maniis,\ |
.An the words follow-

tendihg",an:'ind. Sa

of the bin 1ICtments .to be for tha o

he e ng and of his pégp?: . g;; il
Yy ao. ears .

PR ard3 i p
FRiasAd "4‘,3~Next, :

Cret place. acif el n L0 9. _?‘_,v‘?-l",mf
 chamber or g ey could have been ik
- to inquire aﬁé}c:hl'qct.' - The jury oug }; Sl
 meand of fiphnme and reputation, theiy
" by the fa@s wh ence, and: the.occafion ?;rhthc‘r ‘
o thci‘r;;kn;g-w‘l"?g‘-"’f “they bear. witnefs cqra’
snowledge... Sometimes perfons. of

-debayched Live ,,
eBauched lives, and low condition, haye qe.
| | 'pofedi

EO thcy




_ the time; when fir
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" o{cd\”difco'ur}fcs,‘ and treafonable ' counfels;

ind virtue, fo un~
gainft | “of honour and virtue, fo ul
;Ligl:;;;lygtgg:‘:?xgi, »(t’)o their knowledge, '(if fuch

things had been) that their pretence of being

. . s evidence that

ivy to them, was a ftrong. evidence a2
fl:;g ivtkcx)’deﬁory was falfe and f?‘g‘?:f&pg 2
2o aereeable unto our antient law 2 s
:gz ?g:fifia'::‘of - great confequence 1n "Ciige:f;f
T e \at the jury inqu ,
treafon o fong, f;htzte matiers depofed o
to the witnefles knowledge, and '.w}‘lc'd:ﬁztini{
purfized the direftions of the law in

{uit of the traitor or
R : putfuit of the traitor of
mediate difcovery and p) herwife, or how

~ érv. ot ot
felon, by hue and ery, or 0 . their teftimony
lone they concealed the fame 3 t er tel o
llfé']ingt lzaefylict(:;lec,of rio value, if they have made

| fhcmfelvcs p‘artaktrfs of _a cri»mc' by ;h'ex{r VO"

;unI:Iei{hér may the jury l.awfullyfodn}lg f!x: hléi;
qdality,-'repvutation, and the ma.n.nelr‘n Filoniy
converfation, with many other CLinuhel‘ sed to
from whence they may be gl‘,t*:f;‘.lt1 y ; 0}; e oth
make right inferences of the falthood,
of the crimes whereof any man
R ) - . e by - . ed,
" whereof : ire, or be mform -
héreof they can 1nquire, OF D o
ZIV)l;: may in t}rhcir underftandings Cgﬁﬁeﬁlﬁ v
to make a true prefentment or indictment o2
he matters before them. . oo -
tbivgfctn‘a‘ grand jury 1s {worn to 1nquire di~

' 3¢ 1s natural
* Tigently after all treafons, &e. it 15 naturad
f,%;“,‘,‘g’c:,f:‘;;w their bufinefs, - to think of

\ - 1 Y1re .‘ : 3 : tl‘laiﬁl g
whiom- they {hould :inquire ; gnﬂ it is p. ang

- B R A T O R RAPIn
N R £

thall be accu~
fed. - The jury ought to be ignorant of nothing.

s
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and eafily refolved, thdt' ith’ey ~ought to ins

quire of every man that can or ‘will " in~
form them ; and if any kind of treafon be
{uggefted to them, to have been done by any
man, or number of men, _their ddty is.the
fame in that particular,

the trath. It is certainly inconfiftent with
their- oaths,

lawful man, that can tell them any thing re-

lating unto a crime in queftion before them &

- no man will believe, . nor can they :t’hét_hfcly'é"sg
think that they defire to find and prefent the

trath of a fad, if. they fhall refufe to hear

any man, who thall pretend fuch kno wledge

~ be ufeful to difcover it ; whether that which
fhall be faid by the pretenders, will an(wet
the juries expe@ations, muft reft in _their
judgments; when they have heard them. " It
feems therefore from the words of the oath,
that there'is no bound or limit fet (fave their
own underftanding or confcience) to reftrain
them to any number or fort of perfons of

- whom they are bound to inquire ; they ouglt

firft and principally to inquire of one another
mutually, what knowledge each of ther hath

of any matters in queftion before them ; the

| law prefames, that fome at lealt of fo many

 fufficient men’ of ‘a county, ‘muft krow or

have heard of all notable things done there
againft the public peace; for that end, the
juries are by the law to be of the neighbout=
hood o the place where the crimics ase com.
BT TRt

2 _ r, as- it was in the
general ; that is, to. feek diligently to find

to (hut their ears againft any




. (26)
mitted. If the parties, and the facts wheresf
they are accufed, be known to the jury, or
any of them, their own knowledge will fup-
ply the room of many witneflfes.  Next they
ought to inquire of all fuch witnefles as the
profecutors will produce againft the accufed,
they are bound to examine all fully and pru-
dently to the beft of their fkill ; every jury=-
man ought to afk fuch queftions (by the fore-
man at leaft) as he thinks neceffary to refolve
any doubt that may arife in him, either about -
the fa&, or the witnefles, or otherwife ;. if

‘the jury be then doubtful, they ought to re~

ceive all fuch further teftimony as thall be

' offered them, and to fend for fuch as any of

them do think able to give teftimeny in the
cafe depending. o
~ If it be afked how, er in what manner,
the juries fhall inquire ; the anfwer is ready,
According to the beft of their underftandings.
They only, not thej
their charge, and they muft and ought to ufe
“their own difcretion in the way and manner of
their inquiry: no directions can. legally be
impofed upon them by any court, or judges ;

‘an honeft jury will thankfully accept ‘good

advice from judges, as they are affiftants; but
they

~knowledge : neither can they, without breach

“of that oath, iefign - their confciences, OF
 blindly fubmit to the diftates of others and
. PR therefore.

udges, are fworn'to fearch  §
diligently to find out all treafons, &c. within |

; are bound by their oaths to prefent the  §
- truth, the whole truth, and nothing but the §
* truth, to the beft of their own,.not the judges,” ¥

A it T B i £
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~therefore ought to receive, or reje& fuch ad-

-vices, as they judge them good or bad.

~ If the jury fufpet a coargnbination’ of wit-
'_neﬂ?’as againft any man’s life, '(Whiéh’ perha '8
‘the judges do not difcern) and think it neeg-
ful to examine them privately and feparatel
‘, the_ difcretion of the juries in fuch a’éafé“}‘i,;
‘their only, beft, and lawful guide; though
~the example of all ages and countries, 'gin |

examining fufpe@®ed witnefles privately an
- feparately, may be a good 'direé’c?on'td t{leig‘
. Nothing. > m( d exprefs
than the words of the oath are to this purpofe.

can be more plain and exprefs,

The jurors need not fearch the law books, nor

tumble over heaps of old records, for the ex~

- planation of them. Our greateft la’v?’;eti}:se'r;:’

_ ﬁfom_ hence learn more certainly our antien};

law in this cafe, than from all the books in

their ftudies. The language wherein the oath
|is_penned is known and underftood by ever

_man, ?nd the words in it have the fame -’ﬁd)-’-

- nification, as they have wherefoever elfe they .

. are ufed. The judges (without aﬂﬁmin'gv‘"tg |
_ themfelves a legiflative power) cannot put a

- new fenfe upon them, other than according

to their genuine, "c_,ommonmeaiiing’. Theg
. cannot magifterially ‘impofe - their 0pini6n§
~upon the jury, and make them forfake the

dire& words of their oath, to purfue thei
S bRt D1 WL o4, I riue th
glofles. . The g'r_anquueﬁfare-b%dnd to 6?: B

~ferve alike frikly every part of their oath;
lerve alike ftritly every part of their oath;

~and to ufe-all juft'and proper ways which may
_enable them fully to performit; otherwife it

hat after men had fwotn to in-
~ Quirg

were to fay,




~ them dire@ly in charge, much .
‘bills only as thall be offered to them ; but

- (28 )
quir'e diligently after the truth, accqrdiﬂg to
the beft of their knowledge, they were bound

‘to forfake all the natural and proper means

which their. under'ﬁandings fuggeft for “the

difcovery of it, if -t be commanded by the

judges. T
| if they are jealous of a com-

_ ' And therefore, if they are of a com-
bination of the witneffes, or that corruption
and {ubornation hath been made ufe of, they

‘cannot be reftrained from afking all fuch que-

frions, as may conduce to the fifting out of
“the truth,” nor from examining the witnefles

pfivatélyf and feparately ; left (as Fortelcue
fays) the faying of one fhould provoke or in-

 ftru& others to fay the like*. =
" Nor are the jury tied up to inquire only of ~
; {hall think fit to'give

“fuch crimes as the judges fhall i
" much lefs of fuch

their inquiry ought to extend to all other mat-
ters and things which fhall come to"'their

knowledge, touching the prefent fervice. If

“they have ground to fufpect that any accufa-

" tion before them' proceeds from a confpiracy, .
by their oaths to turnthe in-

“they are obliged by
_quiry. that way, and if they find caufe, not
‘only to rejec the bills offered upon fuch tefti-

the abettors of their villany.
" “They are carefully to cxamine what fort o
“men the witneffes are; for it isa rule in all
laws, that Turpes & tribunalibus arcentur, vile
- perfons ought to be rejected by. courts of jul-
_ 9 A * Fortefgue de Laug,'ng’,' Ang. cap, 26, T
o TR IR e,

" mony, but to indi&t fuch witnefles, and all

xamine what fort of

tice.  Such w () |
sice. - Such witnefles would defiroy juftics.
inftead of promotingit. And tgg rggu{:itfjify’

are to take care of admitting fuch : . the
lx;q;yégno_c} Qu};ght (if they have no'g(‘:ertailtll kn:)h;zf
felvg of them) to afk the witnefles the-
f des”ov thexr‘cor}dmon,‘ and way of livin
t}z;e a _o}t}her queftions, which may beft iﬂf01‘§;
ma'r.nb'W] at for.t of men they are. It is true, j¢
ma };éfzrawful f:§>r the Witncﬁ”es;i’n many cai‘e‘é ‘
ko refus tch t"o.- give anfwer to fomne demand;
would b © jury. may make; as where jt
oui¢ be to-accufe themfelves of : crimes :

but yet that very refufal, or avoidin g to give

-dire&t anfwers, mav he
o o ra B ybe Of“. reat ufe t
jury, whofe only butinety v o o
i3 and who will be in a good meafure
nelles, 28 dare oot enr sporeoit of foch wie-

- 2s dare not clear themfelves of crimes,
which common fame or the knowledge gfr_ l;:x;t "

of the grand inqu 3
: inqueft has charged them with:
If the witnefles which cgmé'é b?};g;nt’t}];:e i

grand jury upon an- indi@men '
grand jury upon ment for t )y
tfl}::qld difcover upon'their examinationregtﬁlzgé
ih y/dgqncealcd*lt a long timc‘rwditho&t'“'uﬁ |
aopediment ;- the prefumption of law wili"be'

- ftrong againft them, .
| frong againgt them, that no fenfe of hopeft., |
o of their duty brought them b

veal 'it. v

 appears by BraCton®, that antient writer

of our laws, in '
ir laws, that In cafes of treafon the juries -

| Were in hi]sdayﬁs‘a’dvifed:(as-n‘ow they ought)

* B - s

Brafton, 1. 2. ¢: 2+ R

" ; 4 . « C. N X o e o
fhiqua nepotia, . 3-C 3. on_morari debet, &c.” nec

mittityy f; ;l:gd zZ‘:"o”‘?’}; _ﬂ(gf,ntggz’ma,-ﬁ conéze;xerg, « ;:If; , ri‘_’ :‘;;J

welis . AL TETe gjpicial, &C, §i . / -

welst, non ¢rit de juie ﬂ'ﬂdich;'u:,‘ 8 ¥ intervallum accufare

to
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to be fo fevere: in- their inquiry within what
time the witnefles difcovered the treafon after
‘it came to their knowledge 5 that if it were
‘not evident that they revealed it with as much
expedition as was well pofiible for them, they
‘were not by law to be heard.as witnefles = it
‘was {carce pe:mittcd'them_ (faith he) to look
-back in their going 3 - uch ‘ought to be their
Apeed to make known the treafon. Or if. in
‘any cafe they be otherwife openly flagitious,
‘though - they be not legally- infamous, - O if
‘they ase men of defperate fortunes, fo that
‘the temptation of want 1s ‘manifeftly ftrong
upon them, -and the reftraint of conicience
~.¢an be'fuppofed to be:little or none at all ;
. whatever they. fay is, at leaft, to be heard
_with extraordinary caution, if not totally re-
jedted. ~In Scotland *, fuch a degree of -po-
that a witnefs cannot {wear himfelf to

“verty,
be ’Zvo'rth;_tcn pounds, is {ufficient to lay him
“afide wholly in. thefe high concernments of
 criminal cafes - and in fome other kingdoms,
tobe a loofe liver, is an objection of the fame

force,  againft any produced for witnefles.
~ And- for the better difcovery of ‘the truth

of any faétin queftion, the credit of the wit-

_is the duty of the grand inqueft to be well
_informed concerning the parties indic&ed 5 ©

. their ufual refidence, - their eftates and man- §i
-per of - livings ;their}\qompar}io_ns_ and fr.;ends, ’
_with whom they are accuftomed to converfe f

~fuch knowledge beingf:.'ncéefﬁry_to,-_make d ¢
' * Sit G. Mackenzic, Crim: Law, lib. 26, cap- 3+ K
r G ‘ e oy T T gqod e

4

“pefles, -and-the value of the teftimonies ; 1t § Jes who prove the bill,

AP pon moft accufations ; byt
the acc fal_Ons, or treafonable words, ¢nts of
i 'cthcu ers can be of no credit. if»",‘“ where
R, o ncredible that fuch things o p
) So{'n ould come to their kno'vvl.egc? o they
f Sometimes the quality of the acculed p
 witnefloe, that he capen £ Jiftance from the
PRSP ¢ cannot be fupnofe ;.‘i’ -
o e o e
hot credib] 'Ifsf been always fuch, that ie
derable, of meer frarpe i L8 fo'inconfi-
ble, or meer ftrangers-to him, -
e Shch g i and
~ Can 'tthey pretend to difcover.” . 'e_ﬂeﬁgn"
“mony to'be' g;a,nd,mqueﬁ_ believe. {UChtﬁ‘
fufpe@ing ¥ r’,?al;igy . ’Val‘ui P'Or can they afio;ii
RS . combination. and {h
naion n ik cale? Or ca they thew themn.
duty ‘i? t{)e juft, and- confeientions V;fnt t;n%-
6] Jorther 20 ot fulpend their verdiet s
the bill ? 1y and write ‘ignoramus - on
T s andoubtedly Tau which oo gt
g, o :,y‘Iath',h,_ e
ported in Szifes *, that:fb?llgblgﬁef?eééﬁqz'?fﬂzj
W, yet the grand inqueft s
¥ téqy/é e c@:’/& 20 the con-

trary, ’
= ’ theiri I .
mental . > their inquiry more infiru-
juttice, a?};ie afivaqtag?o}?s to the exchgﬁm} |
e they are enjoined by ¢heir oath to
AT to

keep fecr e
P fecret the king's counfel, their : fellpws,

erhaps; it is t e
AP -1t 15 not {ufficiently
= *® Siles, Repor, 11, R eﬂﬂ}_’

and 'tj[)eir' own,

under-




~ Certainly there is or ought to b

| (32) .
underftood or confidered,: what duty is efi=
joined to every man of a grand ‘inqueft by
this claufe of their oath, being feldom (f
ever) explained to them in the general charge
of the judges at feflions of affizes : butitis
neceffary that they fhould apprehend what
counfel of the king is- trufted with them.

, th e much more .
of it commaunicated to 'them, than is com-
‘monly thought, and in things of the greateft
qonfcyquehc_e,.’;_;:To them ought to be commit- '
ted in the feveral counties where any profecu-
tions are begun, the firft informations -and
fufpicions of all treafons, murders, felonies,
confpiracies, and other crimes, which ‘may
fubvert the government, endanger or hurt the
king, or deftroy the lives or eftates of the
innocent people, or.any way difquiet or di~
mn Our law intends

fturb the common peace.
the counfels of the king to be continually
upon the protection and fecurity of the peo-
‘ple, and prevention of all their mifchiefs and
~~dangers by’ wicked, lawlefs, “and ipjul'i'oi;s-
.men. Andin order thereunto, to be advifing
“how to right his. wronged fubjects in general,
if the public fafety be hazarded by treafons
of any kind 5 or_their relations fnatcht from’
them by murderers, or any way deftroyed by
malicious qqnfpirat,orsiin‘form,_ of law ; -or

their cftates taken away by robbery and
And for thefe

thieves, or the peace broken. -

ends to bring to exemplary juftice all offend-"

ers, to deter others from .;he_-;liké.-wi’ckédncv‘fs.:
of the king come 0

" And uhtiilfthéfe:Ac‘oirlgr};fgl:s’ ‘

the

i
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profecating them legally,

C . 3 | . - -
uting juftice is entrufted to him
g L J

of the Crown.

. (133)
t! ; s
ﬁ;;;’sgtgal}ddﬂry, he can bring no fuch crimi-
t‘ioxisA a‘ffé %?le_ﬁg. or to anf{wer to the accé]{};
e ggeftions againft o -
ﬁl:ecomes’ unavoidably %ecefféz};exttr; g Hence
o égé‘a;d Juries all that hath been difzz.eal to
or iufti tng, or any of his minifters, j ‘(’iered
| Oﬂ”énc é;es, Iconcernmg' any treafons ,’OJruOtg}fS,
A » Whereof any man isacouled er
}er::ge fugmclon’hath caufed én; Ctzf%i inAI?,d
oﬁ&ht’toab the grounds of their furpic’;%ﬁ”
and the a e(}iRer}cd—"CO“C‘e"“’ing' the princi IS
fa&, va'lvlt(}:fee, C?;xgs, | é‘s well before as aftérg?lg
b, all the circymitances and L
that mav Sne Jasal an refun
aﬂaf].‘f.?y induce a belief of the?re 3gltptlons
jur otices whatfoever, ’Wh‘ichthay 'gnabi And
‘éui)r’ ° .ﬁake a more exact and 'cﬁ'e&ﬁéi e
-»fhelg%elaé to prefent the whole truth. 'T}ig‘
G'Odh'byv fsé:aVF 1 I}thon‘ly" be fjﬁ’enderéf again“f{
God by reafon of their oath, but fubicst
i ini ‘ . oath, but fi :
éi%al punifhments, if they khoWihglubgg& o
and criminals, and leave them unj 'r};f ‘Dccal‘
and none can be innocent, who fhfll .Ceci]tsg i |
. . AL : ( 4 a

f P |
from them any thing that may help and afift -

. them in 'th'eir’fduty.

. . T . . ' .
e Ig;iri{;ar;sngcs o_f;1 crimes or fufpiéioﬁébf
the criminals, by whomfoever brc i
f > b ever brougl :
and the intentions of fearching th’etno‘%t]t a:ii
A 3

th _ are called the king’:
. . - N ' n ;
becaufe the principal care of":c:xgcf
cuting Juftice is ent and they
s to be profecuted st his fit, nd.in hiv
name ; and fuch ggoce¢dingé are called Plnezi:

From hence may be eafily

counfel ;

| conc Ny
B ‘..K"lu'dedi that the king’s counfel, which
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 traitors,

. (34)
by the oath of the grand inqueft, Is to be
kept fecret, includeth all the perfons offered
to them fo be indicted, and all the matters
Ei‘onght in evidence before them, all ,circu_m-{‘
ftances whatfoever whereof they are in formed,
* may any way conduce to the difcovery
211 intimations given them of
co f treafons, felonies,
or of the receiv=
and concealers of

of offences ; |
abettors and encouragers o

or perjuries and confpiracies,
‘ers, harbourers,. nourifhers,
fuch criminals. | ,
 Likewife the oath, which enjoins the coun-
{el of their fellows, and their own to be kept,
implics, that they fhall not reveal any of their
-perfonal knowledge concerning offences or of-
fenders; nor their intentions to indi& any man
theretipon ;nor any of the propofals and ad-
vices amongft them of ‘ways to inquire into

“the truth of .any matter before them, -either

about the crimes themfelves, or the accufers
and witnefles, or the party accufed, nor the
debates thereupon amongft themfelves, nor

the diverfity of ppinions in any cafe before
them. | Mt Mhis ek

‘the King’s ‘counfel was ‘impofed upon -the
'.grand inqueft wit

the public good. It was intended that they

{hould have all the advantagés which the fe-
vocal cafes will afford, to make effectual in-
quiries after criminals, to offer them to juftice,

T packs of thieves, private murderers, {ccret
' orconfpirators: and f{uborners, can

get intelligence of all that is known of their

i

Certainly this duty of fecrecy congetning -

h great reafon, in order to

villanics;.

willantes Il ‘(;3‘3._) | o

: ame‘s;-a‘lvl the parties concerned may con«
‘u]t.tog;‘thjer, how to hide their érizﬁésy ang
prevent {uch further inquiries 25 can’ be,made
after them ; they may form tham flories by
fgr_eq?l)“cm, that may hay“e.appeavranéé of truth
to miflead and delude the jury in their exami-
n}ftlon,._avnd avoid contraditing each otherl-
they may remove or conceal all fuch f}lili]";‘
las.mlghtv oc’caﬁon a fuller difco‘véfy"df;! th'e%i;
ch,rpe{i,‘ or becqn;,c ci;fc‘u"mﬁ:antial ‘evidences
againft any of their affociates, if one or more

~of them be known or taken, or is to be
Aied Tl - taken, or is to be in-
dicted. 'There hath been confederates in high
crimes, who have fecured themfelves from

the juftice done upon fome of their compani-
He Jultice done upon e of their compani-
O’f“.sehby their confident appearance andmdia;ﬂ;l
i ch,fa,éh having been emboldeped therein
from their knowledge of all the grounds of fu-

fpicion, and all the witnefles examined abouat

them, and the matter of their teftimonies.

It is too well known what helps of difcover .

ing the whole Popifh plot wer L AL EVELE
the mane oF keobiny prot wete [oft, throngh
fl h; At ot eepmg i@(;ret thC kllig’S cotn-
el thercin, before the matter was brought

~cither to the parliament, or to an grand 10~

queft ; and thereby they were difabled for
T a1 T y were difabled .
the effeCtual execution of their ofﬁgez : afx?é
could- never fearch into the bowels- of thar

- dangerous treafon in any county. ‘
| agrous trealon an any county. Bat ouw
: ;a,wi having placed this gréétltru)f’c* of. inéﬁoi?; |
‘in the prudence and faithfulnefs of " th‘é gxand

inqueft, was careful that they might not dif~
quelt, .was caretul that they might not dif~
able themfelves for theif own traft {]gy*tifg
indiferetion or worfer fault of any of ‘their

| - B2 own

/
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ﬁdeféd,

- appear by the natural plainne

(36)

swn number, in revealing the king’s cotinfel

or their own.

.

- And as it was intend.éd'h’eréby to preferve -
unto them all reafonable helps for their bring-

ing to light the hidden mifchiefs that might
difturb the common peace, fo it was necef-
fary to prevent the flight of criminals; if the
evidence againft one that is accufed thould be
publickly known, whether it thould be fuffici-
ent for an indi€tment of him, and how far it
extends to others; his confederates and ac-
complices might eafily | ‘
danger, and take opportunity to efcape from
jutice. . Seieancas P

il

Yet the reafon wxllbe fill more maﬁ'ife'ﬁ" |
for keeping fecret thef'a’ccu’fationsv'and the, evi-

dence by the grand-inqueﬁ, if it be well con-
difcovering truth in the examinations of wit-
nefles in many, if not in moft cafes that may

~ come before them ; when if by this privacy’
witnefles may be examined in fuch manner and -
and

order, as prudence and occafion direct ;
no one of them be fuffered to know who hath

~ been examined before him, nor what quefti-

ons have been afked him, nor what anfwers
he hath given, it may probably be found out
whether a witnefs hath been biaffed in his

¢

teftimony by malice or tevenge,. or the fear or -
favour of men in power, or the love or hopes *

of lucre and gain, in prefent or future, or pro-
mifes of impunity for fome enormous crime.

" The fimplicity of trath in a witnefs may

‘have notice of their -

how - ufeful and neceflary it is- for .

(s, eafinefs, and
) di_reé‘c- ‘

\

di'r'eé"'cr;cfs;“’* : ( 37 ) |
ounded t 1atloever is pro-
per. 'and'fq'hlbm’ by the cquality of his o,
Ons’of' (o ulta -l.e?’efs of his anfwers to el
may be ahed o i perhaps to o thas
rightnefs 'i e por trial-fake only of het i
nefs, wmval"lcrz Oth?lrl énattcr's‘.’ And the ltﬁailfpf
. ’ iCcC, Oori efion o ' . ie~
uftly fi O 1 delign of another, may be
J chl% lilrfpe'c'}'ed from »hls;,ﬂUdfOufhefs,arrﬁfg'b?
in wxyiaf }f: -W?rm 5> his artifice and c‘u‘r‘m‘lf‘f |
of breeding aeq . POt dgreeable to his e
and CVaﬁvegr' DI.P&‘F ts; his ,r'eferved, ‘indir (?%'y
tenCéS of d Cp I€S to eaf}’queﬂ:lons . hlse >
bering (hi 'Oubtﬁﬂne{s and want "0;' HiS pre-
noeoag things of fuch fhort dates -Gl
; otoriety, that it is not credibje ;S’ or {uch
no i T 1 uld be
ngc:r"t?nt or forgetful of them, I;f thc_oﬂld be
fa&‘~‘,e,trqth may be. evidenced to the oo
o of e onicns,
- ‘ O the Vvitnc-ﬂ.c's . 2. ‘
Mminations  irof. s 10 their private e
thnS;} 1:n-;}[[‘}nuch as the_greét(\%l‘zft? exa~
arile’ - ot mertIt Certain
“and com 'ari'nr ife from the careful obferyati .
Whichﬁapdi'{%’ig&()f fuchkminufe”m'aft“rs ‘%QI} |
h1ch a difin@ account is not po@ . . L
given to a court: and for 8 0ot pofiible to be
Others) the S ' ‘an J‘O_F;,thzat reafon (qmo S
judees of juries are made the only- ciong
Sges inf their evidence, Uy abfolute
may difcbvi:};erf. their private examinations
dicover truth ‘out of fome difhoren, ns
~op 9t fome diagreement
when feparately” interro-

lar knowledge, - and thi

8¢ or diftruft of his ovry
, parts,




(38)

parts,. or f_e_ar to be cheék‘cd fpr a{king 'im'p'efe

" tinent queftions.

Confpiracies againft the lives of the inno-
cent, in.a form. of juftice, have been fre~
quently deteted by fuch fecret and {eparate

‘éxamination of witnefles. The ftory of Su-

fanna is famous; that two of their elders,
and judges of- great credit and authority, te-
ftified in the open affembly a malicious inven-
tion ‘againft her, with all the folemnity ufed
in capital cafes, and fentence of déath'paifed

“upon her, and was ready to be executed,

had not wife Daniel cried out in her behalf * &

- % Are ye fuch fools, O Ifraclites, that with-

¢ ou;,'examination, or knowledge of the
« truth, ye have condemned 2 daughter of

¢ Ifrael 2 Return (faid he) again to judg-

¢« ment, and put thefe two one far from an=

« other, and T will examine them :” And
being afked feparately (though in public, the
teftimony having been fo given before) con-

cerning the place of the fact then in queftion, .
they had not agreed upon that" circumftance, -

as they had upon. their ftory ;- nd fo their

falthood became manifeft, one faying the

- adultery’ was committed under a Jentifk tree,

‘the.other, it was -under 2 prime tree : and
upon that convicion of the falfe witnefles,

‘zt'f-h'é:'Wh"Ol'qaﬁ'embly cried with. a loud voice,

and praifed Gop.  Thefe falle witnefles were

 put to death, as their law required- -

* ~.‘N‘oyte,: that the icﬁimdny given in-the 'aﬁ'embl'_y; Wi‘fhout fe-
inig the truth by cireumftancgss -

 parating the witnefles, and trying th h U
was efteemed no examination oF knowledge of the truth, -

5 We

- being put’ afunder, ‘and th

ing what her miftrefs

(which Mrs. F itz-Harris hath fince ackn

| - (39) B
nef?:fhav'e ’a,lfo a late lnf’canceof the ufcﬂ,ﬂ
the café%}v":}ﬁ E}ild ée};%r ate ‘examinations, 1;
befo O‘hi treafon the laft Midfummer CCUfa-
F itz:r‘;ltariigra‘nddu}{‘me& for Middlofex tﬁz,

Fitz-Harris, and Terefa Peacoc or aaid
#110 - dg o 1n _eve_ry P,Oiirlkt ,Athil{.thf' SRR 1Y

together : but by the prudence of :htc{:l iﬁv:eeirte

Biow e his iy o, and the miftrefs afked

Kknouledge of fuch mattes ; fh hag an evs
hea"rk:xaiég’ bgiifs ding }-{Cr{mai’d'h’ad, ’Crafe'tvi?; |

-erasea - be 1 a wainfcot door, and
heard the treafon. But the msid ot fz?pié{()

her Bt o {s had faid, contir 1o

R R L e

from the ALéﬁrd Howard himfelf, and was a
Hmicls, ‘ S

much’ entrufted by hin ‘
this C‘?Cumﬁancezth‘e-fﬁfshoggxz;%&ge}ju?y |

oOW=

' maid,

| v manifeft by his liberty

| plaufible flories i

ledged) was difcovere.
life of the i.hjur"e,c; r’(;;,
now obtained by law.

- Witnefles may - come prepared, and - tell

from the profecy

‘and have aoreed and acm
EA o dgx Cd an . o
with the ta greed and acquainted cach other

to be careful t s SO
Interrogatories, may be heir anfiwers to crofs
- firt ftories: and

fpoken at feveral § thefe relate only to words

5 and the fnare for the
ord ‘was ‘broken, as is.

tnroPe;j‘ court, if they know
or to what they muft anfwer; -

les they will tell, and have refolved
may be conformable to their -

tim es m ‘private to-diftiné -
- witneffes,




e

(40) L
' X ‘ . . . . e . lv
" witnefles, in fuch a cafe, evidence, It gis
; Loy S

a A’?pfin;t'li(zggéi:fgf Yeiébu'fcd', - t;hqu gh | thcrcﬁl.)z
ag?l?in . of truth init. But if fuch v‘gl}t)m:t }?e
nwoere p%vatelyand _fenpa;at_gly ng‘gugz ndywa-e‘

grand inqueft, as the law requires, #5° T4

’ granf ?onl s fuch queftions as tbcy: though
| loan et O order as was beft in their
| ﬁﬁt:ivv 'a;nd” : tn " 'fnd ‘moft ‘natural to hn_d..out,,the
sudoments, -and. moft -natural

tra

© firft, or laft, nor.one conjecture what TBE
| f)l:lfl’télo}l;a(liafald, (which they are certain of -

e court of every one of them,
- gutc Wlll aﬂ§- IDCOUl tOJ. R PR AN TP Wiy : e
 ind whit they have refelved to anfwer) if the
fnqueﬁ fhould, put them -out of their road,

‘when they know beforehand what the profe-

and then compare all their feveral anfiwers to-
and then C

oether,  they -mi1 htpfﬁbly IR T
5 ‘(:)}l]:!erh ‘fé‘f?e%lﬂi@'cgid; to’ fhew that their ‘ﬁf;‘;e
© phonics ought ot to be depended upon, where

*Jife is in queftion, O

By what is now faid, the realonablienc’s O
| ft}'ii?{ﬁﬁiﬁ;;iqﬁ of fecrecy may be difcerned 1n

. : o N J ’ ; 14, AN \ro-
 refjpect to the difcovery of trush, and the pro-

©Le@ion of the innocent from tho fame fecrecy
 binations and perjurics. Yot the fame fecrecy

i

“of the king’s counfel is

~ evidence againft any party accuied 15 nOL IR -
o f:tigft’:cn(;idgfull, 1tmaybekeptW1thout {)r'r?fi" 1
| jti'diéé",fu"riaérﬂl';fcc’i"efc:{y; I?E,il'n.n\_l, further inquiry s . -

- e e s he .
© ' and if fofficient proof -can afterwards b¢ - §
" ‘made of the offence, an inditment my >¢ " §

3

o -theaCCufat;lQn{, ﬁathatt et
bbuild Orfmt ‘guefs what they {hould be afked

“to publifh in & courty b _
- What they pretend o0 know in fuch cafes, upa
til -the difcretion ‘of fo ‘many honeft men of
| the neighbourhood, "hath' firft- det |
‘whether thieit tetfimony will: amount o fo -
good and fall evidence,  that it may;be. made
public with fafety to the king and people in
~order to juftice. Elfe gaey are obliged by oath

no" lefs neceflary ,t:é .
reférve the guilty for-punifhment ; when

o bar)
found by a grand inqueft, and the party
brought to anfwer it : ni
hations are in open court, or the king’s coun=
{els any other way divulged, and the evidence
1s weak, andlefs than the law requires, it is -
not probable that it will be more ot ftronger;
and thould an indi&tment be found, and the
patty tried by a petit jury, ‘whilft the evidence
1s not full, they muft and ought to
him, and then the further profecution for the

fame offence is for ever barred, though his =

guilt thould afterward be manifeft,
feffed by himfelf. = o
- From hence may certainly be concluded,
that fecrecy in the ex aminations and inquiries
of grand juries'is in all refpe@s for the intereft
and advantage of the king. If ‘he be cons
cerned to have féctet treafons, - felonies, - and

-and con-

- allother encrmitics brought to'light, and that

none of the offenders’ thould eleape: juftice s
if the gain of their forr’flefi’-tiurefs;b‘e“- thought his
intereft (which' Gop forbid) thén the firft nos

 tices of all dangerous crimes, and wicked cons

federacies, ought to be fecretly and prudently
putfued and fearched into by the grand in+
queft’: the -aceufers and witnefles ou ght not
efore a -multitade, -

ermined”

to

 but when the examiz °

to acquit
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to lock up in their own breafts all the circum=
ftances and prefumptions of crimes, until they,
‘or fuch as fhall fucceed in the fame truft, fhall
‘have difcovered (as they believe) evidence
enough to convi& the accufed, and then, and
not before, they are to accufe the party upon
record, by finding the bills, as it is ‘ufually
called. - But when bills are offered without
fatisfaory evidence, and they neither know
nor can-learn any more, they ought, for the
king’s fake, to indorfe ignoramus upon them,

left his honour and juftice be ftained, by

caufing or permitting {fuch profecu‘tioln of ‘his

peoplein his own name, and at his {uit, as ﬂléll ,

~ appear upon their trial and acquittal to have
been frivolous, or elfe malicious defigns upon
their lives and fortunes. i T
. If it fhould be faid, that whatfoever rea-
fons there are for this oath of fecrecy ; yet it
cannot deprive the king
having the evidence made public, if he de-

fires it, and that the grand jury do not break
their oaths when the king, or the profecutor
* for him, will have it fo: it is not hard to

" fhew that fuch notions have no foundation in
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juftice be done to the people according ¢
tf{?l{f‘ laws and cuﬁom’s.p T}?heirc?’;frgtmgaﬁtg
g;olpenty are to be the objeéts of his )c’dn‘ti\’-
- ;?Cei?]re ar'i_‘dhftudy, that being their highcﬁ
oncern.  The greatnefs and honour of
prince confifts in the virtue, multitud wealth
and prowefs of his pe and i gt
. t s people; and his ‘
gory lx]s, by the excellence of his govegrggfiltteexﬁ
fo to have encouraged virtue and piety, that
I;ﬂf?v-Qr no criminals are to be found in his do-
inions.  Thofe who have made this  their
gmrclicxpal aim, have in fome places fo well fuc-
. gg ifsc’léagfto introduce fuch a difcipline and
1tude of ‘manners, as rendered | man :
law unto himfelf. As it is reported in the
bittory of By b s 1t 1s reported in the
; ru *, that though the 1
{o fevere as to make VE; {mall crimes canital
. ‘ ry {mall crimes capi
yet it often fell out, tha}tr not onergis«;iggﬂz

| to death in a vear, withi |
of the benefit of R of cath In 2 year, within the whole compafs

of if’l};at vaft empire.
. The king’s only benefits in findi ‘
{)}im_lﬂ_npg offenders by courts of. jugﬁice ,a;’-;(:
¢ prefervation and fupport of the go;efn'-
ment, the protection of the innocent, re-

venging their wrongs, and preventing furt
veng ongs, and preventing further
mcﬁgl,@fs by the tjerror’sncf» exemplary punith~
~_The king is the head of juftice inf ¢ efteen
| of égu.r;kla,ws, and the :who'lJe,kingd(m}l] ?segc:;cl:
iprfﬁ' right to be done them in'his feveral courts
| infituted by law for that puspofe. Therefore
ol ; Hlue out in his name in all ‘cafes where
[Teliet 1s fought by the fubjects: and the wrongs

) law or reafon, and feem to come from men
who have not well ftudied the firft principles - |
1 of the Englifh government, or of true religion. |

1 “Whofoever hath learnt, that the kings of

|
i . A HOCH ) . A } ,,
i England were ordained for the.good govern-
; ment of -the kingdom in the execution of the
, laws, muft needs know, that the king can-

. not lawfully feck any other benefit in judicial

- progeedings, than. that common right and
proessiiien MR T T Juttice

* Ca‘r.‘.v'lé‘lé Vega. Hifs. de los Incass '
F2  done
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done to the lives or limbs of the people, - are
faid to be done againft the peace of the king,
‘hiscrownand dignity, reckoningita dithonour -
to ‘him -and his government, that {ubjects

thould not, whilft they live within the law,
enjoy peace and fecurity. It ought to be taken
for a fcandal upon the king, - when he is repre-

“fented in a court of juftice as if he were par-
tially concerned, or rather inclined to defire,

that a party accufed fhould be found guilty,
‘than that he fhould be declared innocent, if
he be fo in truth.  Doubtlefs the king ought
to with in all inquiries'mddé after treafons, fe-
‘lonies, &c. that there were none to be found
‘in hiskingdom ; and that whofoever is accufed,
“might be able to anfwer fo well and traly for
“himfelf, as to thew the accufation to be erro-
neous or falfe, and to be acquitted of it.
‘Something of this appears 1n- the common

*cuftom of England, that the clerks of theking’s

courts of juftice, when any man hath pleaded
not guilty. to an inditment, pray forth-
‘with that Gop would fend him a good delive-
rance. . L

 The deftruéion of every criminal is a lofs
‘to a prince, and ought to “b“e."gfrieyou's to him;
‘in the -common regard of humanity, and the

more particular relation of his office, and the-

‘name of father. The king’s intereft and ho-
‘nour is more concerned in the protection of
the innogent, than 'in the punithment of the
guilty. This maxim can never run them into

exceffes; for it hath ever bcen looked upon as

2 mark of great wifdom and virtue in fome

’pl'n d fates, s )
princes and ftates, upon fever : :
deftroy all evidences I‘z)igainﬁ_déﬁh(:lctf:r?t?s’arfg |
nothing is. more ufual than to com b%e the
moft dangerous diftempers of natibhspb acts
of general amnefty, which were utfei‘]y un‘Sk
Ju.f.t:” if it Were as great a crime to fufFZf th;
%32:1?;0 tr?()' ffca%)c,ﬁ a; t}c; deftroy the innocent
We do not only find thofe princes r nted
in hxﬁory undezf odious éllaggg]g:ss 1€£;f£§}r]1ted
bafely murdered the innocent ; bat fuch aéage
,the’x‘r [pies and informers were too inquiﬁtiv);
;{tcr the guilty : whereas none was ever
N amed for clemency, or for being too entle |
interpreters of 'the laws. ThOUgh Tré'a:o; wac
, 3?[-::;6“;2; arﬁn’cc, ?)?dolwed-w&h' all f:eroica;
Irtues, yet the moft ¢loquent writers, :
his beft friends, found n(?t ing mo i
praifed in his government,higgri{?g:'itg 11) .
‘time, all men might think what ,they p‘]e'af"'cc;s
i:;ndh every. man {peak what he thought; -and
fe ad no better way of diftinguifhing ,him-
felf from his wicked predeceffors, than by
‘hljmgmg up the fpies and inférmérs, .'Wh‘O‘l'I);
]t3 .ucgf?fgi ggl;;loygfi for thedifcovery of crimes *
But if the punithment of s were as
| univerfally neceflary as the %fggj{ggyg etlf'&
ignoccnt, he were ag much to be abhorred a:
Nero 5 and that clemency which is fo highls
praifed, were to b_e,l_o’oke,d,updn as thé'vngrf{

~of vices, and thofe who have hitherto been -

‘taken for the beft of prin :

g el T vt O rinces, we .
as deteftable as the ot were altogether

- Moreover, all human laws were ordained for

- Taar lip 1 Hig,

the
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the prefervation of the innocent, and for their

fakes only are punifhments infliled. "That
thofe of our own country do folely regard this,

“was well underftood by Fortefcue*, who faith,

« Indeed I could rather with twenty evil-doers

o efcape death through pity, than one man

¢ to be unjuftly condemned.” Such blood hath
cried to heaven for vengeance againft families
and kingdoms, and their utter deftraction hath

~enfued.  If a criminal fhould be acquitted

by too great lenity, caution, or otherwife, he
may be referved for future juftice from man
or God, if he doth not repent; but it is im-

poffible ‘that fatisfaGion or reparation {thould -

be made for innocent blood, fhed in the forms
of juftice. =~ A

~ Without 4l queftion, the king’s only juft
intereft in the evidence given againft the party

accufed, and in the manner of taking it, 1sto

have the truth made manifeft, that juftice may
thereupon be done impartially : and if accu~
{ations may ‘be firft examined in fecret more
ftri¢tly and exadtly, to prevent fraud and per-
jury, than is poflible to be done in open court,
(as }hath'l.befo”’re"3ppeared), then it is for the
king’s benefit to have it fo. And nothing
“done in, ‘'or by a court, about the trial of the
accufed, is for the king, (in the fenfe of . our
law) unlefs it fome way conduce to juftice in

the cafe.  The witnefles. which the profecu-

‘tor brings, are no farther for the ‘king, than

they tell the truth and the whole truth, im-
partially ; and by whomfoever any others may
* Forte): de Lard. Leg. Ang. ch. 27,

N

e S N e st

-Mbc./.

hlm andhxsfamlly ,‘ Itx3 efteemed in thelaw
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e called upen the inquiry, or the tri ‘
o e ee ] € 1nquiry, ne triak to be
«:‘)ffmﬁmcd, if they fincerely deliver théi"t’r'ultlf
of the matter in queftion, they are therein

the king’s witnefles, though the accufed be

acquitted by reafon of their teftimonies. I
chh as are offered by the,attofne;}-‘?;]egx:a]-\gg
prove treafon againft any man, thall bé found
to fwear fallly,” malicioufly, or for reward or
promifes, though they depofe pofitively fads
of treafon againft the accufed, yet they are
truly and properly witnefles againt the king,
by endeavouring to pervert juftice, and deﬁrog ;
his fubje@s : their malice and villany bei‘ng

confefled or proved, ft_h'e' king’s attorney ought -

(ex officia) to profecute them in the king’s
gg;lg,_;}n_dl at his fuit, for their offencesagainft
im in depofiti etended to have been
In fuch depofitions pretended to have been

for him+ and the legal form of the indi@ment

ought to be for their fwearing fallly and ma-
licioufly againft the peace of the king ‘his
crown ax‘ld‘_dignity. The _profECijtoz;s- ti’iém’-
felves,.; notwithflanding their bxg words, and
affuming to themfelves, to be for the king ;f
their profecution thall be proved tobe mai’c'i;‘ |
:’J‘S; gf{ b{ cyoynfpz_r‘acyaagaip{t the life or for-
the ki L the abufed,_v;the.y are therein againft
the king, and ought to be indicted at the king’s

Muit, for fuch profecutions done againft his

c¢rown and dignity. And if an attorney-ge~

neral fhould bégfound_'_k:howihgly}gu_i_lty of

abetting fuch a confpiracy, his office could not
theute or legally exempt him from fuffering
the villainous judgement, to the deftruction of

one

¢

it e
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81e of the moft odious offences againft the king
“to attempt in his name to deftroy the inno-=
¢ent for whofe protection he himfelf was or-
daided. Queen Elizabeth had the true fenfe
of our law, when the Lord Burleigh, ‘npon
Sir Edward Coke her then attorney’s coming
“into her prefence, told her, this is he who
profecutes pro domina regina, for our lady the
‘queen 5 and the faid the would have the form
of the recordsaltered ; for it thould be Attor-
natus generalis qui pro domina wveritate fequitur® ;
*The attorney- general who profecutes for our
lady the truth. Whoever is trafted in that
employment, dithonours his mafter and office,
if he ‘gives occafion to the fubje@s to believe
that his mafter fecks other profits or advan-
tages by accufations, than the common peace
and welfare : he ought not to excite a jealoufy
in any of their minds, that confifcations .of
effates are defigned or defired by ‘any of the
~ king’s minifters; whofoever makes fuch ad-
vantages to the crown their principal aim in
accufing, are either robbers and murderers,
(in the fcripture fenfe) in feeking innocent
blood for gain, or in the mildeft conftruction,
(fuppofing the accufation to be on good
grounds) they thew themfelves to be of cor=
“rupt minds and a fcandal to their mafter and
“the government. Profit or lofs of ‘that kind
ought to have no place in judicial proceedings

to be regarded ; and for this reafon the judg-

~ments given in’ courts of human inftitution,

" ¢ Coke, Iy 3d pamt, p19v. a
4 o

againft fufpected criminals, but truth is only

are

;
&
<
;

“atein feripture ;:auga(*‘ﬁi ‘)u'd’ mer .
g theonaf iy B
f Peﬁtiori ’_Wi'th'th:é ‘iﬁ,wcco;;jic’iéf!ilgt; fr? nt};e;? ;:ft?;“

-which by conftant uninterrupt:
& -ONitant uninte ed uface. far (-
nterrupted ufage, for fo

many ages, hath obtained the fo

~prany ages, hath obtained the force of Ia

gx_a&og and Briton, in their fev o law.

' f:t witnefs, that it was .then-pi‘a&i(ed s and

ighéa('it?tf pfoof ofqt need not-_bc\foughf",;tuha‘n '

have Ibp;«:;es that épl? car by the Iaw-hooks to
glt the antient lawyers, whe-

eir feveral generations

t S e .__‘ | <,
tiledr;t Wé}a-tl.cafox? or;' fC}Ony fOI‘ a grandjur'
o difcover, either who was indicted, or ywha)é

evidence was given them. - The truft of .the

f;zxsld qu(rix,e;" was thought fo facred in thofe
ges, and their fecrecy of  fo t concern to
s ang their fecre L great concern to
the kingdom;, that whofoever thould break their

oath therci‘n,*was'byfall théughtWorthy todie;

only fome would have had them fuffer as trai-

tors, others'as-'fe_l'cnsv*;_ ~And at'this day it is

held to be a high mifprifion, “punithable by

| fine and imprifonment.. The law then hav-

l.:f sgpo.m;c_ad_ the evidence to be given to
;go_ }rll Juries in - fecret, the king cannot d'elﬁré'—
> Nave 1t made public. - He ‘can do no‘w‘rongiﬁ'

| faith the old maxim ; that is,
ith the old  maxim ; that is, he can.do no~

thing againft the law, nor:is.any thin g to. be

| Judged ‘for his benefit that is not warranted -

by law ; his will, commands, and  defires,

£t a ' e R e
1 @;e ,th’(;reu}; ‘no otherwife to.be known: he
| cannot change the legal method or manner of

i ™ Coke, Ié/?il‘;‘,’&:}?ﬁ?f: Poroz. e

In-
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inquiring by jufies, nor vary in any particular
cafe from the cuftomary and general forms of
judicial proceedings ; he can neither abridge
nor. enlarge the power of juries, no more
~than he can leflen the legal | power. of the
fheriffs or judges, or by fpecial diretions
‘order the one how they fhall execute writs,
~ and the other how they fhall give judgments, -
though thefe made by himfelf. =~
. Itis criminal, no doubt, for any to fay, that
the king_ defires a court of juftice, or a jury;
to vary from the direcion of the law, and they
- ought not to be believed therein : if letters,
“writs, . or other commands fhould come to the
judges for that purpofe, they are bound by
their oaths not to regard them, but to hold
‘them for null; the ftatutes of 2 Ed. 1L 8. and
" 20 Ed. II. 1. are exprefs; that if any writs or
-commandments come to the. juftices in dif-
turbance of the law, or the execution of the
fame, or of right to the parties, they fhall
-proceed as if . no fuch letters, writs or.com-
mands were come to them : and the fubftance

of .thefe and ‘other ftatutes, ‘is inferted- into -

the oath taken by. every judge; and if they

‘be under the moft folemn and facred tie in-

‘the. execution ‘of juftice, to hold for nothing

‘ot nione the commands of the king under the §

great feal ; furely. the word or defire of an

“attorney-general in the like cafe ought . to be.

lefs than nothihg;-i,,,: SRR
.. Befides, ‘they are ftrangely. mift
“from, ot_contrary unto. that of the kingdom,
e I B 4

* think the king‘.canhaVe’an'intere{’c; different. | 5 .27
K N . . . ~4f‘rgpv 68- L
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in ;he pr‘ofcc;:‘tiidrn of accufed perfons: his con-
;:e;c'lnglcnts are mvolvedin thofe of his pefoplé'- |
nd he can have none diflin& from them Hé

is the head of the body poligic, and the leugAal

couife of doing juftice, is like the orderly

circulation of blood in the natural bodies by

Of it’-' . . . .

..O;;Thc\km‘g. is leig¢d to the utmoft of his

g\w.}:_r to maintain the law, and juftice in itsdue
ourfe, by his coronation oath, and the truft

conjured not to take the crown, unlefs he re-

others {peaking of the coronati i
others {peaking _ tion of Rich ~
deliver it thus; that having firft taken tlfclc izcihl,

‘gl;z,; ne bunc bonorem fibe affumat, nifi in mente
Paveat tenere [acramenta & vota g’zM ﬁtperz'wﬁé

Zz‘ Et pfe ke[ﬁbizdiz‘, Sfe per Dei auxilium om-
ma fupradita obfervaturum bona fide. Deinde

cepit coronam de altari, & tradidit eam archi-

Pifeapo, qui pofuit eam fusper caput regis, & fo

 Coronatus rex, ductus 4ft ad fedem fuam *. After-

ward, cloathed with the royal ro is led
, clc d with t} yal robe, ‘he is 1
to the altar, and conjured by the A’rch&%di

| ?}rlxdforbid m the name of Gop, notto affume
that honour, unléefs he intended to kéép the . -

oaths and vows hé had before made ; and he

* Bromton, - p. 1 5‘9.”5_{#.’ l?a;fi;;'pa 153 Hwé:f. Do 374
S Gz _obferve

which. both head and body ar 7 DI
- -ad and body are e uall -
ferved, and bo;h_‘ perith by the x(xllterrﬁpft)xrsn

‘ théréb’yvrepovfed in him. In former-ages he was

folved punctually to obferve it. Bromton and

D?{ﬂde indutus mantello, ductus e]izzd altare. &
L R (241
. conjuratus ab archicpifcopo, & probibitus ex parte

an{wered, by Gop’s help he would faithfully.




() d then he tock the

focon all the ;-er‘nifes; and then he took the.
2};)5;:7';6{?(1)111 off lt)healts}r,_'and de}}wlileejd ,1St thoé ;}56,: |
- rchbi‘(hop, who put it upon ;t“e_ ing’s | 45
; d the kingthusi:crowned, is led unto his,
?(?at t The violation of w’hic%l t;ufc cannot bt:sz
be as well 2 wound unto their {:onficxcgn;:es,éhd
bring great prejudice upon their per ons
%ﬁ.@%‘lié common law that exads this, doth {21
far pi;ovifie for px*inces,.zt?lgft\ ‘Mvrliu; ?gc;x;m;g:y
free from cares of prefer ving t%.r; i d:ﬁgns, “.
may reft affured tha1t no a:rs; wéz;;éy deligns,
‘that may bring them 1into anget, |
Z‘};?lceialc)é fron? the many bl%“dﬁd»sq'f.ot; (1:1{1?}2(;
who by the law are appointed in a opf“th'eking.; |
kingdom,. “7a§C1]fll}}y't0.takf3 c‘ax;e the 5
d are fo far concerned in .h;s fatig,ty, h they.
e hope no'longer to enjoy their own e
Zig forltju'ncs in'peace, ‘than they can preferve

' hich according to -
" him, and the good order w according to

the laws he is to uphold.

"It is the joint intere{’; é)f king ’ép{i Ezoﬁf&;
at the antient rules of doing ju ice be. |
}:]Ca:ed and inViolgble'\; an.cl ,th‘\f:y_ a.lf eciualgé
concerned in’ caufing ftri¢t  inquit l?f o&e'd ‘,
made into all evidences given againft {ulpe

or accufed perfons, that the truth may be dif-

Pe e ifturb the pub--
ered ; and fuch as dare to diftur ub-
?OVeZZié bay breaking the laws, may be b“?‘fl%h?
ti)c guniihmexit.' ~ And the -Wh011¢ c 01{1;& ?hejvuv;
-l 1 edings in criminal caules, ihews

| flllzlta}ch};r}?gg.}h)lc | ;gs therein equally concerned

with the king, whofe name is ufed. This

in@ic ich Sir - |
is_the ground of that diftinion which B
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Ed.x;va‘rd Coke makes between the p‘roc:eea.“j
ings in pleas of the crown, and actions for
' ““ In pleas

wrongs done to the king himfelf,
‘¢ of the crown, or- other common offences,
““ nufances, &, principally concerning others, -

¢ or the public, there the king by law muft

““ be apprifed by indiGtment, prelentment,
¢ or other matter of record; but the king
““ may have an a®ion for fuch wrong ‘as is
“ done to- himfelf, and- whereof none other
“ can have an a&ion but the king, without
¢ being apprifed by indi¢tment, prefentment,’
““ or other matter of record, as a Quare jm-
‘¢ pedity Quare incumbravit, a Writ of ‘Attaint |
“ of Debt, Detinue of Ward, Efcheat, Scire
‘¢ fac. pur’ repealer ‘patent *,” &ec. “Unto
which every man muft anfwer : but-no man
can be brought to anfwer for public crimes
at the king’s fuit, otherwife ‘than by indiG~
ment of a grand jury, ST SRR S
E 1-Th‘ﬁcﬁ}wh'ole courfe Of'dcingjuﬁicc upon-;c'ri‘-‘-”
minals, :fro(m the _begin’nin_‘g of the procefs,
unto the execution of the fentence; is, and’
cver was efteemed to be the kingdom’s con-

cernment, as is’ cvidenced by the '_frequ'ent
complaints made”in_"p‘arliémcnt, that capital
offenders were pardoned to the people’sdamage

“and wrong., In the 13 Richard II. it 1s faid,
that the king hearing’ théfgtiemus_complaints_” |
of his commons- in parliament, of  the out~ -

rageous mifchiefs w lich happened unto the -
realm, for that treafons, murders, " and rapes’
of:women, be'commonly done; and commit~

* Coke, 3d Infiis, page 136, °

ted,
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ted, and the more, becaufe ¢
had been cafily granted in
thereupon it was ena&ed, t

harters of pardon:
fuch cafes ; and
hat no pardon for

fuch crimes fhould. be granted,’ unlefs the

fame were particularly fpecified therein : and
“that if ‘a pardon ije_'qtherwivfe granted for
“the death of a man, the judges fhould not--
withftanding inquire by 2 grand jury of _the
Iif:;ighbourhood.,Concc;fning the death of every
fuch perfon, and. if he were found to have
been wilfully. murdered, fuch charter of par-
don to be difallowed ; ‘and provifions were
made by. impofing. grievous fines upon every
~perfon, according to his degree and quality, or
- imprifonment, who fhould prefume to {ue to
the king for any ~pardons. of the aforefaid
crimes :. and “that fuch perfons might be
~ known to the whole kingdom, their names
“were_to be upon feveral
" had been done in many ftatutes made by feve-
 ral parliaments, asin 6 Ed. L.g. the 2 Ed. II1.
2. the ro2d. 1L 2. and the 14 Ed. IIL. 18-
‘wherein it ‘was acknowledged by the king in
parliament 3 ¢ That the, oath of the crown
‘¢ had not been kept, by reafon of the grant
< of pardons contrary tO the aforefaid ftatutes;
and enacted, - that any fuch charter of par-
ceforth granted againft the

¢« don, from thence
.« cath of his crown and the
<« the fame fhould be
the 27.Ed. 111 2. It is further.pr

L)

preventing the people’s damage I
donis 3« That from thenceforth

o ter of pardon of fclony, W

, ~declared, that the
eral records. The like - -

faid’ ftatutes,:
be holden for none.” . In.
ovided, for
by fuch par-
) in every chat-
hich fhall be

€. granted

e« Uy : J(SS\)

- granted at any ﬂian’é famoeltion.

€6 Y . Yion. the (a1
¢ Toggstion, and che name of him tht ke
“ the fam: 8g§ﬂ;pn55‘~y fhall be compr*ifeda- i
‘ 'f’uggéf«tidn' % arter’; and if after;;the».ﬁ o
< fhall: béfd’f‘la found un'tme;fithét-chéfr:']‘e
« and the fuft, lowed and holden for noe :
¢ fhall .bea‘;gﬁeécgzzﬁb%?;ﬁ whom ‘fuch cjh‘::;;
W Fimafe 05 inquire of tha {ar
R
« which fhifrc this time, as of chartets
v and if o g granted in time to co e,
. fha]l,a'f]ey find them untrue, then’ x;}l_g,

Hallow th@"charter,‘{d a“’édge 3 "ta :{5{

~ ¢ {hall ‘moreover do'as the liw demand

« eth.,” .
. us ‘have ,Parha:}éentsfﬁbm time to t1m
he Qffences againft ¢
are ag ‘ o ‘agarnft the crowi
are oﬁ?imgj t}gc P‘?:b;!‘l;c welfare,. a_nd;,t}h:-t?é?m,r
~. ged . ythelr Qat:hlé.nd 'Oﬁi'Cé to (_:m%_s
LA caufe

juttice to be done upon. traj
| be done upon, traitors and felons, for

the kinedom’s '
e kingdom’s fake; aceording to the antient

common - R PO
thefe v(s)'grcllzw ']d\;‘Cl;;}-reAd; l,)y Magna Charta it
s Nulli negabimus, null cz;g;,dé”m;ﬁl

: 2

Zl:ﬁ dfggrem?{ Jufiitiam *. We will foll e

man, we will ot deny or defer to any may

*’e“XCF juftice or ri gh{zny o d,t?{crf to any man
‘And as the public is concerned “fthkattiie‘é’ i

- and legal methods be obferved in the profecu-

t. 7 : [
lon of offenders, folikewife doth the fecurit

of every fi an in th
fin ' tio
very fingle man in the nation depend upon

}t:.no man can aflure hj
N0 man can atlure himfelf he fhall not b
accufed of the higheft Ci‘i«;és-}?? I :tlgnmb,e

‘innocence’ and pruder W w
: :nce and prudence be -what it ill, - yee

o tgHmizag

RS

" his




(:567).

“his moft inoffenfive words and aions are lia-
ble to. be mifconftrued, and he may,: by fa-
bornation and- confpiracy, have things laid ‘to
‘his charge, of which he 1s no ways guilty.
Who. can fpeak. or carry ‘himfelf with  that
circumfpedtion, as not to-have. his harmlefs
words or actions wrefted to another fenfe than
‘he intended ? who can be fecure from having
a paper put into - his pockets, or laid-in his

" houfe, of which he {hall know nothing till his
‘accufation 7 Hiftory affords many examples of

- the deteftable practices in this kind of wicked
court parafites, among - which one. may fuflice
for inftance, out,of Polybius, an approved au-
thor *. < Hermes, a powerful favourite un-
~<¢_der Antiochus the younger, -but a'man not-
« ed to bea favourer of liars, was made ufe of

« had long watched to kill him, for thathe
“ "found him a man-of great eloquence and va-
“¢ Jour, having alfo favourand authority with

« the king : he had unjuftly but unfuccefsfully
¢¢ upon his faithful advice given to the king in

« tifice got him put out of his command, and
¢ to retire from court; which done, he laid a

< of (one of hisaccomplices) Alexis, and wri=
«« ting letters as if they. had been fent from
%« Molon, (who was then in open rebellion a-
“ gainft his prince, for fear, .among{’corherrca—.
“ {ons, of thecruelty and treachery of Hermes)

' -k Bp{yég'zé, l,ib_, 5.A R L

A

o : - . . N .
¢t_a0aipft theinnocent and brave Epigenes : he

¢ accufed him of treafon, by falfe gloffes put ]

< open council ; this not prevailing, he byar-

s plotagainft him, with the help and counfel -

I R s e R L ST S R R
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€

‘¢- came fuddenly
“-lon: and when he faid he had none, the other

“ faid, he was confident he fh ome
- fad, s confi 1€ thould find fome;
‘wherefore entering the houfe to'fearcl;);m Eé

“ Thefe things ~har ing '
< Th : “happening thus, the kin
“ thought that he was juftlyflain; in thii m;ﬁ%

within a while, heightened with fuceefs, he

On s tha iy R ‘ . i ) )
e 5 as the law ‘hath made for the defence of
| Dow to this end there is nothing (o necef-
Ho 0 fy

€6 lan runted , Ps (o

g and cor-rqpt':ed one of Alexis’s fervants with -
“"tg}:‘fi;’c [z;lonll‘lfgs, who went to Epigenes, to
thruft the letters fecretly amongft his other

“ thruft . \ 1s other

~writings, which when he had d%né, Alexis
-ame to Epigenes, demanding of

¢ came. 4 f.pigences, demanding o
him, if he had received any letter from I\%Io—f '

“ found-the letters, and taking thi
e (oo 1o R ing this occafion,
| “_-;ﬂiev_v hlm,‘[le’f’c lf..th‘e fak hag been dil’le;rl‘gytc]:

* amined, the confpiracy had beéxyl‘difcbvei'ed.]’ |

“ner the worthy Epigenes ended his days: b
el orthy Epigenes ended his days: but -
“ this great man’s defigns did not reft h?;i:'; fg;.

it
. {]o arrogantly abufed his mafter’sauthority,as |
. he grew dangerous to the king himfelf “as

- well as thofe about him; infomuch as A:;ti-‘ |
) -chhus'wa-s.for‘é:ed,' for that he hated and fear- -
: ed Hermes, to take away his life by firata-
- dgzr?l; thlejreby to fecure himfelf.” . By thefe,
et cufand other ways, the moftunblemith~
P erc;c’e;nsc,:.e may bg brought into the greateft

‘ﬁjb‘%a- - ince then every man is thus eafily -
thig - Vo.que\fhon, and what is one man’s cale
y undg’bm?l,‘ be another /r’nan’s to morrow, it
f nd ubte y every man’s concern, to fee (as
farasin him lies) in every cafe that the accufed
perfon may have the benefit of all fuch provifi-
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fary as the fecret and feparate examination of
-~ witnefles; for though perbaps, as hath already
been obferved, it may be no very difficult thing
for feveral perfons, who are permitted to dif~
courfe with each other freely, and to hear, or
~ be told what each of their fellows had been afk-
‘ed,and anfwered, toagree in one ftory ; efpecial -
ly if the jury may not afk what queftions they
{hall think fit for the {atisfa&tion of their own
confciences; but that they fhall be fo farunder
the correion and cenfure of the judges, as to’
 have the queftions which they put called by
them “trifles; impertinent, ‘and unfit for the
witneffes to {peak to: yet if they be examined
apart, with that due care of fifting out all
; the-{Circur‘nﬁancesthich the law requires,
-where every man 0
ty to inquire into any thing for his clearer in-
formation, and that with “what ‘deliberation
they- think fit; and all this be done with that
fecrecy which the law commands; it will be
almoft impoffible for'a man to fuffer under a
falfe accufation. - R R

. "Nor has the law been lef 5 Cafefﬂl fOfthC fe" |

putation of the fubjeéts of England, than for

their lives and eftates; and this feems to be
al cafes, aman fhall. §

‘one. reafon why, in crimin

not be brought to an open legal trial by a pe-
- tit jury, till the grand jury have firft found

the bill. - The law having intrufted the grand

" inqueft in a:fpecial ‘manner with their good

“names; they: are therefore not: only to in- §
: : L be, of the mofl 1n (-

o o Fhe rﬁqﬁ:unfpottcd‘c‘:onverfa‘tion,‘ and of

g 3'-1§.291’1ty, not fo much to find men

quire whether the fac that is laid,  was done
by the party “accufed, but into the circum-
T S . ftances

f the juryis-at full liber-

P S e AN

flapces thereof t j( W ) ; o
ftapce feleO  too, thth'er_it were doné traj-
CO}'diny, to" ?}? ‘1°uﬂ}’ » or .malicioufly, &¢. ac-
cumﬁ‘g ¢ manner charged : which cir-
~cumftances are not barely matter of form. bl'ilz.t
g : » Ut

d X \,
do contftitute the very eflence of the crim
| e of t e:

and, laftly, into the credit
that of the party accufed. ‘And l_urzlﬁgfessét;?;

- find both the faét proved upon him, and ftrong

z}l’t;.ter‘:gilgtlffns of { uch aggravating circumftances
Beatio! gfl_t, as th’e.law requires in the {peci-
ition of fuch: crime’; ‘and likewife are fa-

- tisfied in the credibility of the witnefles ; they

Onoht g SR
a{ﬁ]‘ttél: ko expofe the fubjed® to an open tri-
of his reputatior the county, to a certain lofs
eftate. ‘E)\/Iof 10m, - and'hazarciffof - his life’ and
e sxamireover, fhould this pragtice of pu-

“of fecrecy continee revail, and the jurors oath
2 thing would it be how partial and unequal
world, which will 1525‘;?? that fo al the

s : ~man’s good name,

and relicionllv - conceal wha .
na rehigloutly -conceal what they r :
ding to his juftification ? to 'e);ami}rrle Wizv

neffes perhaps fuborn: i
cfics, perhaps fut ed, certainl pare
and have evidence drefled up V/ifthya{ln"f}fg lzfg: ‘

vantages that lawyers wi
ages that lawyers wits can give it, -of the

, crimesa man can be ouilts '
. B V. . n : . | {
given before fome thouf; b; guilgy of,.and this
_ re ufands againft him, and

‘,l\e.t [ R I-V» . ; o
yet for the fame courtto fwear thofe, whom the

Jaw m judges in '

S ?;Z'I;CS é pdge_s u,)‘th»c cafe, not to reveal one

o o* t{ ;.caffa vrlea[‘ons,--fwhich. have fatisfed
~confctences of his innocence ? what js

5, but'an artifice of flandering men, it may

H 2

guilty, i
o L 5“;“
:
i
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- guilty, as to ‘make them infamous ?* after this
_ignominy is fixed, what judgment can the au-
ditors, and from them the world, make, -but
of high probability of guilt in-the party ac--
‘cufed, and perjury in the jury? -
This courfe, if it thould be continued, muft
“needs be of moft dangerous confequence to all
forts of men: it will both fubject every one
without relief to be defamied, and fright the
" beft and moft confcientious men from {ferving
..on grand juries, which is a moft neceffary part
.of their duty. . ' S
Now fince thereisin our government, as in
" every one that is well conftituted there ought
‘to be, great liberty of accufation, that no
_man may be encouraged ‘to do 1ll through

“hopes of impunity, if by this means a me-

“thod be opened for the blafting the moft in-
" nocent man’s honour, and deterring the moft
' honeft from being his judges, what remains,
but that every man’s reputation, which is moft
‘dear unto fuch as are good, is held precarioufly,
and it will be 1n the power of great men to

~ pervert the laws, and take away whofe  life
and eftate they pleafe; or at leaft to faften im-
putations of the ‘moft detefted crimes upon
any, whom for fecret reafons they have a mind
“todefame? the confequences of which {candal,
as they are very mifchievous to every man, fo in

a trading country in a more efpecial manner, to .

~ all who live by any vocation of that kind.’
The “greateft part: of trade is driven upon
credit ;- moft men of any confiderable employ-

ment dealing for much more than they are.

N truly

A S T e :
b L S B S T e
3 s ot

e

. of the accufation true,

truly w e
- -truly worth; and ever ’s credi
rth; and every man’scre
. ise ,xis{ell -upon his behaviour to the gdcjéiil?;nds
e t1vesf._1_1,1‘1.der, as upon his private honeft in
. t}i ;an actions between man and man; (g }lllm
B ¢ {ufpicion only of his being '.'obno;z"'o st
, (ti 1e government, Is enough to fet all hl'OUS(tO
A fgqr‘s upon his back, and pu't a fto ‘t,o' lsllclrf‘
a 3}1 S, perhaps to his utter ruin, pVVha i
- pedition and violence will they all ufe to'.at o
A.z}c;;r;hznj dc}:bt;, when he fhall be publgslicl)}:
charged with' fuch crimes, as forfeit life .
ccftate ? though there thould notoll;éclérilefiv?)?'g
| _ , ~yet the wing
, z};zrfliirdgct:i‘l gnd,, ft‘he ‘feeming"prgoflgnicr)lwirlli ‘
€ nd the confequences of it, ot
;ﬁg acquainted with the truth, las’ i? I:i rﬁ‘tr o
! c(:i jury, felffll?teref’c_will make his .erfr?cd': oo
todraw.1n their effets; which  is Jnd"‘nli:rrg

~of undoing honeft men.

. than i ‘
than a new contrivance, under colour of law

-~ If to prevent any of thefe mifchicts o
. 2 pievent t RN '
~Jury. {hould d'ifcmez; théilé’e f{;:cﬂrc'];:{:hlefs, the

: : an i
own counfel, as the court by public e'kfnfi}t]]e;r"
. by publ; a-

tion doth, it would not only be a wilful breach

-of their oat
f their oath, but a betraying of the truft

-which the law hasg repofed in them, for the {e-

~ curity of the fubject. . For to fubje& the rea-

fons of their verdi¢ts upon bills to the cenfure

-of the j , :

ihe';hoew.éidgisi’ hWer ¢ to diveft themfelves of

: ver which the law has oiven th. ¢

moft : _ R 7 has given ther,

: cduﬁt Important . confiderations, - “Wi‘thdg:’ jQF :

St orhcontrol. 5 aqd; to intereft in it, Who:cx;

", rc;W" :;fqot 1n.this cafe trufted, and fo by
- tegrees, the courfe of juftice in one of "‘t}jy"

s e

" moft




igmoramus jurymen,

| (62)
moft material parts may_ be 'cllah'géd,_'a.nd‘a ’

- fundamental fecurity of ‘our liberty and pro-
- perty

“inferfibly loff. ~ On the other hand, if
for fear of being unworthily reproached as
' obftinate fellows that ob-
ftruc juftice, and differve the king, the grand

jury thall fuffer the judges, or the king’s coun-

fel, to prevail with them to indorfe Billa vera,

when'-gia'ei;I'?(::Qx'afci_eri"g;cs are not fatisfied in the

truth of their accufation, they a&t direétly a-

. gainit their oaths, opprefs the innocent, whom
-they ought to protect, and, as far as in them

lies, - fubjet their country, themfelves and po-
Aterity, to arbitrary powers; . pervert the ad-
miniftration of -juftice, “and overthrow the go-
vernment,: which is inftituted for the obtain-
‘ing of it, and fubfifts by-it. . o
~This feems to be ‘the greateft treafon that
‘can be comiitted againft the whole kingdom,
and threatens ruin unto every inan-in private
in if. No one can be fafe againft authorifed
notwithftanding the care of our
e, murder, and ‘the worft of

- malice; and,
anceftors, rapin

crimes, may be advanced by‘_'_:t’hefformality‘of .

verdiéts, if grand juries be over-awed, or not

~fuffered to inquire into thciﬁxth, to the fatis-
faQion of their confciences. Every man, whilft

he lives innocently, ‘doth, under Gop, place
his hopes of fecurity in the law, which can
‘give no protection,:
terrupted, that frauds cannot be difcovered:
witnelles may as well favour offenders, as give
falfe teftimony againft the guiltlefs, and if they

by hearing what each sther faith, are put in-.

to

5

if its due courfe be foin-
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T i o AT o ko A S e RN

LI st ot o S AR
AL b Tt ettt 2

e A AT TR

- remedies that the law ordains.
. _ordains,

 terefts,

or againft him that is accufed. As.

wieked princes have had d

to a way of ( 63.)-
» a way of ‘concealing their villai P
there can be no. leggl r revgnvgle a;?(?;‘é',‘d@ﬁgns;

?11 ei(;i‘}]"lc%miml’?te‘d”‘ .. Others by.their xemc ;)ltjﬁff -
e}‘,:éf”l“" . ¢.encouraged to do the like: and -
oot anerrminded perfon will be equally ex-
pofed untoprivate injurics, and fuch as may
Lo, done unto bim, under the colour of
. . N0 man can promife unto himfelf any.
fpeurl )f{ | ﬁ?t his life or goods : and..they. Whgi
perlons, mer the utmoft viclences in their own

P e o®y 6o it in their children, friends

d neareft relations, . if he be deprived of the
depend ool e oo -OTGAIS and forced to-
epend upon the will of ' judge, who niay -

- be (and perhaps we may fay are) 100 ofien cor

rupt_ed,"_;_(;),rr tf}'}wéyéd bly -their own paffions, in--
terefts, or the impulle” of fuch as are greater.
than they.  This mifchicf lsaggmjgfeﬁrgite;

- commonly recejve S . .
mmony, received opinion, that" whofoever

igﬁiﬁsagamé’tanac ufed perfon js. the king’s
defigns, do ulually 1 ft of men, in their worft
thoons, do uftally fhelter: themfelyes. under
nefs, s whereas he only is the king’s wit-
€55, 'who fpeaks the truth, whether 1tg be for.
o SSmiL A that is accy the powerof -
1 i s o of o . o
15 £0 Tavm fe (1o s (that of the law, which
s tﬁel(i:ci ';3 liﬂ:lf?(? I:lm;pfa.vrtm'l‘ly aduj'iniﬁé‘i‘;a:h;ﬁg}
bt incline ever to ot 18 people, he canno
poffible for 4 £ to the gentleft fide, unlefs it be
ible for a father to delight in the deftrucs.

- tion, or defire to enrich himfelf by the confifx

wicked prin Chlldren's eftates. - If the moft.
ifferent’ thoughts;
| ~ they




“people whi

juftice is done

~ mitted, as't
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they have been obliged to diffemble  them.
We know of none worfe than Nero; but he-
was (o far from acknowledging, that he de-

fired any man’s condemnation, that he looked
‘upon the neceflity of figning warrants for’

the execution of malefadors, as a burden, and

rather withed he had not learnt to write, than
to be obliged todo it *.  They who by fpread-
ing fuch barbarous ‘erors, would create unto
the king an intereft different from that of ‘his
‘ “which he is to preferve, whilft they.
pretend to ferve him in deftroying of them,

they deprive him of his honour and dignity ;-
. in all places, in the name of’
‘the chief magiftrate; it being prefumed that
he doth embrace every one of his fubje@ts

with equal tenderniefs, until the guilty are by

~ legal proofs difcriminated from the innocent;’

and amongft us the king’s name may be ufed
in civil cafes, as well as criminal but it is as

, be unjuftly

hat my land {hould |
taken from me by a- judgment from his bench,

or 1 fhould be condemned to pay a debt that

1 donotowe. ST T
“In both cafes we fue unto him for juftice,
and demand it as our right. ~'We are all con-

~ cerned in it,’-‘publickly‘aﬁd privately and the

king as well as all the officers of juftice, are
by their feveral o;ath's,'i'leiged in their re- -

fpecive capacities to-perform it. They are
o *' Sen Vit. Ner, Utinam nefeiren literas. o

i f , ~ | . .bouﬁd

impoffible for him rightly to defire T fhould
‘be condemned for killinga man whom I have
not killed, or for a treafon that I have not com-

A RN SRR B

e

| imeeret o concurs
] ) "tfa? ?H d?p#nds upon t}ic c;;aétv prefervation of

~-orrevenged, ‘and

‘ derusn'datl(l)dgtl}‘;e'tél-elr affiftance to find out offen-
(GC18 3 and the king’s attorney is by hj hto
o O is oath t
ﬁ Li:egu]te t}hemz if he be reqk}llired,y Ang’z}t}h to
thé‘ﬁ;:iy the king’s fervant in fuch cafes géz
the kinogn S ,t}(]n ra}t)her, cannot otherwife }erV“e
e 2 -4 an ; .ot
the nation. 'y, f¢e1ng Jutice dope in
the kit ) Wl. G., chxldren,V friendé Or gO.(})’ds
“his- ofﬁz% " mlu»»red?‘~i“9fmuch{as he is"‘B',r
e concerned in - the welfare o
eve . . "4 In . the welfare -
mediate § the injuries_arc done, are the im.
mediate {ufferers, and the profecution is
‘principally. made, that thc}’maybexepauel;
b ~other innocent perfons fe
cured: bv . tha DR ok Cent @lffOnS {e~
cured by the punifhment of offenders, in
o i o Fing can be po otherwife concern.
Sormed, and bis pepise his office faithfully per-
ormed: and his people protected.  The king’s
yet the Taws leave the behalf of his pé5pfge‘
yet the laws leave unto every man a liberto 7.
cafe ¢ unto every man a liberty, ir
oy of freslons, murders, rapes, robberies,

“aid; or by way of -appeal. in hi rave h
| f“bhcfenémi'es; and by a
- %o purfue and,japprfe:hédd: therm. oot

'f‘:’tll’l}a;t4everf‘ry’;m.a_n:"i_‘i“(his place, o&t}i:ta Cth eth us,
“The fame a@ wheichy ono. or . oa. 0. doit.

ons, or. traitors, - ag
uthorizing every one

Dy one, or a few are  in-
s and every man’s private
with that of the public, -

jured, threaten s all

- ‘t_he
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prefcribed by the law, for the im-
ifition after fufpected offenders,
der care of preferving fuchas are
| ; ‘poffibly be effected
without fecret and. feparate examinations, the
forbidding of them is no lefs than to change
which is enjoined by law, confirmed

“the method
partial inqu
~and moft ten
innocent. As this cannot po

the courfe
by cuftom, and grounded upon reafon and
juftice. R
" If, on the other fide, any man believe, that

“fuch as int
‘delinquents, oughtonly to try how they may
bring them to be condemned, he may be pleaf-
ed to confider, thatall fuch perfons ought, ac-
cording unto D
they do not think to be true; no evidence,
which they do not believe good ; nor can‘con-,
~ceal any thing that may ‘juftify the “accufed..
No trick or artifice can be lawfully ufed to
- deceive a grand jury, or induce them to find
 or reject a bill, “otherwife than as they are'led
“by. their own confciences. - o
.7 All lawyers were antiently {worn to put no
~deceit upon the courts for their client’s fake;
- and there are- ftatutes ftill in forceto punith’
“them - if they doit. Bat there is an eternal
~ ebligation upon fuch as are of “counfel againit
perfons accufed of crimes, not ta ufe fuch arts
“ds may bring the ‘innocent to be condemned ;
and thereby pervert that, which is not called
the judgment of man, but of Gobp: ‘becaufe
man renders it in the ftead and by the com-
mandment of Gobp. ‘Such practices do not

exalt the jurifdiction of tribunals; but"infefs
Lo * b ‘ and

s

he king’s name profeCute’_fufpeé‘ced ~y

 law, to produce no witnefs whom.

~ office hiad obliged him unto it.

and poliute them (h67 -
-and pollute them with that ‘innocent.
:}?lhéil; viszllljlebe Itlhgir \c;_verthrbw. : 'Anc; lc[:)i?{og;'
. e called a - ervice to the king; fince
Tnone ‘could ever ftand againft the S it
This is neceflarily impl‘iedgin the e cry of 1t
neral’s oath, to ferve the kin C;attO_l‘nC)f~gcé
;oﬁice’_.. ‘wherein the law Prcfur%xelsnh}tla‘scl:i;n%g
:lho twmgg. - But the greateft of all,{JVro'ng, and
thzr,xonw ich hath been moft deftru@ive unto
e les, is by fraud tocircumvent and deftro
the innocent. This is to turn a legal kin
into-a Nimrod, a hunter of men.. ThlSlg
n(i]t to a&. the part of a- father or a ,fhéph’éids
who is ready to lay down his lifefor his fhec .
“ut fuch as the pfalmift complains of, Whpc;
~eat up the people as if ,they.eé‘t}’ bread.”-

~Jezebel did perhaps applaud her own wit, and

think the had done a grea ice to the ki

< the had done a great fervice to the kin
by ﬁfjndxng out men of Belial, judges ant:i;vrii’
nefles; to bring Naboth to be Pconedbut

‘that unregarded blood was asa canker, ‘or the

plaguc‘ of leprofy, in his throne and family,
wI;;ch c.oulc.l not be cured but by its OVei';:hmrlcl){‘;
and extin@ion. - But - if the attofn‘ey-“g‘enéfal
cannot ferve the king by abufing juries, and |

fubverting the innocent, he can as little gain - "

an-advantage to himfelf by falfifying his
te himielt by allifying his oath;
by‘the.true meaning whereof he '{Sf t§ pl'ofg:uté ;

 juftice impartially : and the.eternal divine law
* would annul any oath or mife thathe (b law
“have taken to Zhe c'oknﬁtra{tJ romifs thashe (bould, .-

y> even thou gh}ﬁhisfl‘ |

~'The like obligation liés upon jurors not to 4

 fuffer themelves to be deluded or perfuaded,
U o Uthat ©

""I _2‘_ I




(68)
that the judges, king’s-counfel, or any others
can difpenfe with that oath, or any part of it,
which they have taken before Gop unto the
whole nation; nor to think that they can

fwerve from the rules fet by the law without .

a damnable breach of - it.- The power of re-

leafing or diffolving-confcientious obligations, -

acknowledged in the pope, makes a great part

of the Roman fuperftition ; and that grand

impoftor could never ‘corrupt kingdoms and

nations to their deftruion, and the eftablith- -

ment of his tyranny, until he had brdught
them to believe he could difpenfe with oaths,

- taken by kings unto their fubjeéts, and by
© " {ubje&@s to their kings; nor impofe fo extra-
. vagant an error upon either, until he had per-

~ fuaded them he was in the place of Gop. It
is hard to fay, how the judges or king’s coun-

fel can have the fame power, unlefs it be up-.
on the fame title; but we ‘may be {ure they

- may as well difpenfe with the whole oath as
- ‘any part of it, and can have no pretence unta . .
~cither, unlefs they have the keys of heaven

and hell in their keeping : it is in vain to fay,.

the king as any other man may remit the oath
~ taken unto-and for himfelf; he is not a’

party for -himfelf, but in the behalf of
“his people, and cannot difpofe. of their con-
cernments - without their confent, which is

given only in parliament. =

~.The king’s counfel ought to remember,they e

are in criminal cafes of counfel unto every man .
in-the kingdom. . It is no ways referred unto
the direGtion of the judges, or unto them, -

‘whether
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-ed, which feveral perfons are feve

“otruth tha vl -
. truth_, ’Ehc whole tryth, and not
:uth:: thcreupon ‘the counfe
o e gl B thking
1€ petit jury to try. Thefe are {everd]
offices, hut all to the far'n):: end. ot et
Piioner, ‘but the crime that is to

whether that f e
ether that fecrecy enjoined by law. be rp
itlfglti ur];to the king or kiﬁgdog’n 5 tl,lél;remltfiz
*¢ the law as it is, and render ghed; n-
:;;a ét" tuntx'lr it hbe altered by th;‘ifc;glecretligg
> 1t. Lo this end the judoes, by a@e ¢
%)IaIrhament,' VI, 18_Ed.IH._T1(':ap{?I 8, an}é ;fi:gf
1 €ap- 1.are fworn to ferve the péoplé “Ye
‘ fhall ferve our lord the king is peoplo
: n the office of juttice, &,
““ Do man common right by
.. hor no other man’s, nor fo
: and in defaolt thereof in 2
*“ to forfeit. thejr bodies,
This proves them to
as well as the king’s.

I no other caufe;
ny point, they are -
lands "and g,ogds.”
be the people’s fervants

Further, by the expr-cfs‘WOr'ds’:_éf fhé com~ -

‘miffi nd terminer '
10ns of oyer and terminer, they are requir--

d o cc /0 Sna

| “d :Ii)ék zﬁliﬁ every man that fuffers inj ury, and -

“p © diligent 1nquifition after all manner of
alfhoods, deceits, offences and w .

11 '
““ to an eI i
« oany man, and thereupon to do Juttice ac-

cording to the law.” g
‘ .5 o the law.” 8o that in the whole:
Proceedings in order unto trial, and o
trials themfelves, the thing princi
, whi : ’ rally in their
¢ , ‘ their
Ofé}p;cxtl;e.s obhgeq to purfue, is, . theydifcovay
o truth = the witnefles are to depofe ¢ the

hing but the -
for the king

. It is not the
be.purfued ;-

th»lf Primarily, the offender butby confequenca; -

and

and his people
ye thall deny to
the king’s letters, -

s and wrongs done

‘and in the -
pally intend-
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and therefore fuch courfes muft be taken, as
‘may difcover that, and not fuch as may in-
{nare him. When the offence is found, the
impartial letter of the law gives the doom;
and the judges have no {hare in it, but the
pronouncing of it: till then the judges -are
only to prefide, and take care that every man
elfe, who is employed in this neceffary affair,
‘do his duty according to Jaw.  So that upon
the refult of the whole tranfaction, impartial
juftice may be dore, cither to the acquittal,

~ ‘or condemnation of the prifoner.

~ Hereby it is manifeft why the judges are
obliged by oath, to ferve the peo_ple as well
« gs the king:” ¥
« ferve every .onc that fuffers injuries.” As
they are to f{ee that right be done t0 the king,
and his injured fubjects in difcovering of the
_delinquent ; fo they are to be of counfel with
~ the prifoner, whom the law fuppofeth may be
ignorant as well as innocent; and therefore
has provided, that the court fhall be of coun-
fel for him, and as well inform him of what

' légaly advantages the law allows him, as tore~

folve any point of law when he fhall propofe

it to them. And it feems to be upon the pre-

fumption of this fteady impartiality in the
judges, (thus obliged by all that is held facred
before Gop and man to be unbiafled) that the
~prifoner hath mno counfel; for if the court
_ faithfully perform their duty, the accufed can

have no wrong or hardfhip, and therefore needs

. noadvifer. .

: NOW

and by commiffion, to

| his guilt :

B A N B TICTREN SO

Novk fampofs € ol
. ANow {uppofe a man perfectly innocent, a |
;32 fomefmeafi;u; e :kn'ow%)ng‘ in ;{l;nlg‘gvcc?né], “m;g
acny O‘t. e gran'd; corv the 1 ¥
?ﬁgzlpmgha.ny witnefles, ex“:,-ep{ in“g _lél;eé'ty of
to C]ec no}tl mg.. thall be offered that I:na %uiit)
09 C A b prifoner, but every thin esta
fuch I;‘erfo?fs s C%I"’”” for the decnfrn -
1 perions only produced, as theking’s c "y
gct}, : (;1: ‘;h‘e : Prq@c utors - thall thinek *1 Etg tsoqowllf
butwfhoﬁic?edlti alfo the jury muftnot in e ';’
afking aque?f- C’erf(‘)ncd fnd ‘brOW'beatggl?ﬂg
(IRIng quc ions of fuch unknown witne

tf:rll d?helr own fatisfaction, - if 'nt(i)ugn };le”m:e ﬂ-'e‘s
et Y difcover the infamy of thefe wit.
ho V:i’ano'; the falthood of their teﬁinfovglt-

. inno (e ony:;
arraigned cence fécgre any man from 'béiig
muc thC}ud"es'{h 1d ~
-?%zhﬂfprggtten@n the’ fart}{lger ’pr(())lclzledé'dbie s
Pr%fo' ' efglal’where in cafes of ‘treafo 'n}%’s
(co mner, l all "have all the kivng’s- C<)n 'tf 1
Witk frogiog (o the moft unlearned) pre aied

h ftudicd fpeeches, and arguments to make

‘him black and odious, and to ftrain all his

words, éndi ft:ot ;Hcd%lc hthém for' inflances of
| fnen all his privat apers, and
notes to help his memory-gn hiseplizge;isl’d iilld

-fence, fhall be taken from him by the gaoler,

or the ind give
e court, and given- to his profecutors ;
. . . - ,

and all  advice and aff;
- - - . /'l ]ﬁan » . ’ ‘ |
friends, and his neareft relzfigg?s@;](;ﬂné‘cél;qr
» €~

nied him, and none fuffered by word or writ-

in ©e . o -
g ’t»o‘mform him of the indifferency, or ho-

~nefty,




nefty, ' llows him to
nele returned (whom the law 2 ow:

: Ic]ﬁgsiléggl; or rel(rufe, either peremptorlly or for
‘good reafons offered;) fhould he be thus de-

(72)

- or the partiality or malice of the pans

ived of all the good provifions of the.‘l‘aw‘for
hli.;ygfl'cty,to whz%t frauds, perjuries, and fub{og—'
nations is not-he, and every man ‘cxP(i) ed,
who may be accufed ! What deceits may t .lcfrc
not be put upon juries? And what probability

is there of finding  fecurity 1n 1nnocence L
What an admirable execution would this be'o

. - ) - . N . ui-
their commiffion, to ¢ make diligent 1nq

¢ fition after all mannet of falthoods, de-

< ceits, wrongs and frauds, and tl’a’e%‘cx;lpon.tczv
« do juftice according to 1a’W;; W exzh ad
the fame time, if fo managed, 2 mm}z;c od
would be introduced of rummgrar‘).}d d: Srog}-l'
ing any man in the form of juftice 2 Su

 practices would be the higheft difhonour to
Brz&llcfgsg ‘imaginable, whofe name is ufed,

and fo far mifreprefent the kingly office, as to
jr;l'jkio-tt};at,appegr to have ’befan:f:rcé’ceid to veﬁ
and deftroy the people, which was intende
and ordained to help and preferve them.
"The law fo far abhors fuch proceedings,

at it i at v man fhould be
at it intends, that every man fhot
' gﬁ@clly bound to be exadly juft,” in their {eve-

1 employments, relating to the execution of
Jrz}tfcn:p | '}i‘hé'ferjeant of the king’s ;cqgnfﬁl,
Sir George Jeffreys, amongft the reft, wc:

rofecute in the king’s name, and are cpnt
fulted in -the forming bills' of . mdl;é’.’cme{x{.. ,
‘and advife about the witnefles, and th_e.xfrl tteh él-
mﬁ’o.x':i‘esz’ :ga‘in{’;k«th‘e accufed ; thcfg, 1 Wbuﬁit
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‘¢ 1n his pleadings.

(73)
would remember it, when they are made fer~
jeants, take an oath, Coke’s 2d Infitute,
page 214. ““ as well and truly to ferve the -
“ people,” whereof the party accufed is one,
‘¢ as the king himfelf; and to minifter the
“ king’s matters duly and truly after the
‘¢ courfe of the law to their cunning ;" not
to ufe their cunning and craft to hide the
truth, and deftroy the accufed if they can,
_ They are alfo obliged by the Statute of
Weftm. 1. cap. 29. to put no manner of
deceit or collufion upon the king’s court, nor
fecretly to confent to any fuch tricks as may

LN

- abufe or beguile the court, or the party, be it

in caufes civil or criminal < and it is ordained,
that if any of them be convi@ted of fuch
practices, he thall be imprifoned for a year,
‘and never be heard to plead again in any
court ; and if the mifchievous confequence of
their treacheries  be great, they are fubje&t to
farther and greater punithments, Our antient
law book, called zhe Mirror of. Fuftice, cap.
2. {e&. 4. fays, ¢ That every ferjeant pleader
“ is'chargeable by his oath, not to maintain
‘“ or defend any wrong or falthood to- his
L k‘nOWledge, “but fhall leave his ~client
““ when he fhall perceive the wrong intended

- ““ by him: alfo that he fhall not move or

““ proffer any falfe teftimony, nor confent to

““ any lies, deceits or corruptions whatfoever

. As a farther fecurity unto the people againft
all attempts upon their laws, -exemplary juf-
tice - hath been done, in feve.ral\ages,_ upon
SR K fuch
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(74 )
{fuch judges, and juﬁidaries, as through cor--
ruption, fubmiffion .unto unjuft commands;
or any other finifter confideration, have dared
to {werve from them: the punifhments of
thefe wicked men remain upon -record, as
monuments of their infamy, to be a terror

unto all that thall fucceed them.. In the reign

~ of the Saxons, the moft notable example was
given by king Alfred, who caufed above forty

judges to be hanged in a fhort {pace, for fe-
veral wrongs done to the people, as is related
in the Mirror of Fuftice : - fome of . them fuf-
fered for impofing upon juries, and forcing
them to give verdi&s according to their will ;
and one, as it feems, had taken the confidence
to examine a jury, that he might find which
of them would fubmit to his will, and fet-

ting afide him who would not, condemned a

than upon the verdié of eleven. -
Since the coming in of the Normans, our

parliaments have not been lefs fevere againft

fuch judges as have fuffered the courfe of

juftice to be perverted,- or the rights and li-

berties of the people to beinvaded : in the
time of Edward the Firft, Anno 1289, the
parliament finding, that all the judges, except
two, had {werved from their duty, condemned
them to feveral punifhments according unto
their crimes; as banifhment, perpetual im-
prifonment, or the lofs of all their eftates ¥,

&¢. Their particular offences are fpecified in-

a {fpeech made bythe archbithop of Canter-
bury in parliament. They had broken Magna
| % Fy beqz;. Anno 10 Ed. 1, ad finem, o

C/Ja;‘fd ;

o b #i30 IR AT DS ity e o oo
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| 1}nv‘h‘is'.' own breaft.-

o (75) |
Gbarta 5 incited the king againft his people ;
violated the laws, under pretence of eXPOLm:?:
ing them ; and impudently prefumed to re-
fer the{r own counfels to thé kine -be%)ljé
the advices of parliament ; as /appea?'; by the
fpeech, &r. thereunto annexed. ne [
The like was done in the time of Edward II
when Hugh de Spencer was charged for hay-
ing prevailed with the king to break his oath
to the people, in doing things againft the
law by his own authority. - °. o
In Edward the Third’s time, judge Thorpe
was hange’d, for having in the like mann}et:
brought the king to break his oath. And the
happy reign of that great king * affords many
mﬁ.ancgs of the like nature ; among Whichy
the punithment of Sir Henry Grreez},b and Sir
WlHlam_Skipv,rorth, deferve to be obﬁ;rvéd
and put into an equal rank with thofe of -hi;
brave_ and victorious grandfather. SR
. In Richard the Second’s time, eleven of the
Judges, forgetting the dreadful punithments
f)f Ehen’ predeceflors > fubfcribed malicious
md_xé’tme.nts, ‘againft law ; and gave falfe in-
terpretations of our antient laws to the king
thcreby‘to bring many of ‘his mofk emine’nz
and worthieft fubjects to fuffer as traytors at
h1§ will 5 fubjeGed the authority, and very
being of parliaments to his abfolute pleafure ;
and made him believe, that all the laws la}:
Hereupon fentence - of

TR Dzih-iel’s_H{'/t‘a:y, page 260, 1261‘.

T See all the Englifh Hiftories of Wizl/z';ng;ifz; FaZz'é;z, Speed,

&z, in the eleventh and twelfth years of Richard I1.

K2 - death
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“broke forth-like a flood.
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death paffed Iupon them ; 'and' though upos

their repentance, and confefling they had been

fwayed by fear and threatenings from the king,

two only were executed ; all the others were
for ever banifhed, as unworthy to enjoy the
benefit of that law, which they had fo perfi-

dioufly and bafely betrayed. | .

It were an endlefs work to recite all the ex-.
amples of this kind that are to be found in’

~our hiftories and records; but that of Empfon
and Dudley muft not be omitted : they had

craftily contrived to abolifh grand juries, and
to draw the lives and eftates of the people into
queftion, without indi¢tments by them ; and
by furprize, and other wicked praé’tices, they
gained an aét of parliament for their counte-
nance. Hereupon falfe accufations followed
without number.: oppreffion and injuftice
And to gain the
king’s favour, they filled his coffers. The
indi@ments againft them, - mentioned in An-
derfon’s Reports, p. 156, 157- are worth
reading ; whereby they are charged ¢ with
¢ treafon, for fubverting thelaws and cuftoms
s¢ of the land, in their proceedings without
<« grand juries ; and procuring the murmur-
¢« ing and hatred of the people againft the

‘< king 5 to the great danger of him and the

<« kingdom.” Nothing could fatisfy the king-

~ dom, - though the king was dead whom they

had flattered and ferved, but fuch juftice done
apon them, and many of their inftruments
and officers, as may for ever make the ears of
judges to tingle. | o

- . , And

H
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) 1t 18 not to pe forgotten, that the ;

in queen Elizabeth’s tir%e, 1in tﬁgtctilé]gfq gﬁfs
Cavendith, in Anderfon’s Reports, page 1 z
1a;nd 155. ““ were,” as they told the queen asné
her counfellors, ¢ by the punifhment of for
*¢ mer judges, efpecially of Empfon >an'(-i.
‘ Dudley, de,t,eljred from AObeying} her illegal
j et;()r;nx::::g;i:.herTf?e qtueeny had fent feveral

: gnet ; great m

them to obey her patent undger the g;éﬁfﬁg‘ﬁ
anc.i the reafons of their difobedience beino r ‘
gmred 5 they anfwered, ¢ That the ué:-

- herfelf, and the judges alfo, had takgn ax?

oath to keep the-laws ; and if :they fhould

€c

€¢
warrant them, and they fhould therein

break their oath, to the offence of Gop
~and th.elr country, and the commonwealt};
wherein they were born.” And, fay the

if we had no fear of Gop, yet the exan{-’

14
€¢
(14

(14

€ 3 ‘
ples and punithments of others before us, .

“ who did offend the laws, do rer

s %‘r}? rfecal us from the like :)ffenclfgl’l’embeb
10foever, being in the like laces :

Seﬁgn, or bc~p}1t upon the like prsﬁiées, W?l}i

}? well to confider thefe examples,. and not to

rt 11(1115 that he, who obliquely endeavours to

ender grand juries ufelefs, is lefs criminal

‘than he that would abfolutely abolith them.

That which doth not ac& according to its in-
gvl}gu‘t‘xon, 1 as if it were not in b,eing. | An&
ma;);;e; qi)lt}il” without prejudice confider this
ot r, will fee _that-lt 1s not lefs pernicious
leny juries the ufe of thofe methods of

. difcdvering

obey her commands, the laws would not -
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difcovering truth, which the law hath aps
pointed ; and fo by degrees turn them into a
meer matter of form, than openly and avow-
edly to deftroy them. Surely, fuch a gradual
method of deftroying our native right is the
moft dangerous in its confequence. The
fafety which our forefathers for many hun-

dreds of years enjoyed, under this part of the

law efpecially, and have tran{mitted to us, is
{o apparent to the meaneft capacity, that who-
ever fhall go about to take it away, or give it
up, is like to mect with the fate of Ifhmael,
to have every man’s hand againft him, becaufe
his is again{t every man. Artifices of this kind
will ruin us more filently, and fo with lefs op-
pofition, and yet as certainly as the other more

- . . oo . ~§ e . . . !
open oppreffien. 1 his only is the difference,
that one way we fhould be {laves immediately,

R v - ) . L . R . ] I
and the other infenfibly : but with this farther
difadvantage too, that our flavery would be the
more unavoidable, and the fafter riveted upon
us, becaufe it would be under colour of law,
which pradtice in time would obtain.

‘Few men at firft fee the danger of little
changes in fundamentals ; and thofe who de-

fien them, ufually a& with {o much craft, as
(@]

" befides the giving {pecions reafons,  they take

great care that the true reafon {hall not ap-
pear. = Every defign therefore of changing
the conflitution ought to be moft warily ob-
ferved, ‘and timely oppofed. Nor is it only
the intereft of the people, that fuch funda-
mentals thould be duly guarded, for whofe

benefit they were at firfk fo carefully laid, and
N whom -

g e e s e L e B
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whom the judges are fworn to
the Iclngtoo, for whofe fake thofe
a&é WI;(? would fubvert them, o
- Our kings, as well as judoe . fworn ¢
maintain _thge laws : t%u?}sf Jlrj\:geeii]e%;ereﬂwom i
feevc?lral ﬁatut@s,‘ required the judgés; avtest,hf:jil1
goil‘;;it;)oﬁadmm‘lﬁ?r equgl_ juftice to every manr
not tanding any letters or command &e.
~even from themfelves to the contra ? A
wh;:nkanyfai!ure hath be the o
v € fath b
rendich to give rednagy The, O been the
preface to the ﬁat‘me:"bfzithp?ars’ A
Edward the I11d, - that the jadion ot OF
ings B s » that the judicial proceed-
ing Com;mazzé pflzlryertcsd s that letters, writs,
and Commas s had ,b;,er;. fent from the king
ind great hn to the juftices ; and that pers.

s el C%?}g.m,t_hc, court of th

?ained,,éq?} é:'e:prm,ceof Wales, had main-
faine h’a;i' ‘ba _g;,_t_tec% quarrels, &, whereby the
doﬁé.b'B{ltesél x?(.)la:ed,\ and many ‘Wron)gs,

i oo Orthole illegal practices

V;::;hg; fgfar?b‘lgkof ;tk;q‘fe ﬂ:atut,ec?s fafth, thi,_s;; |

mere {m%;' pt}f;he relief of ‘the people in

ggzzighsﬁ? rather to confefs his e;‘f%f, It}?zfnhtlos
words ‘;m“lf@é s is evident by his own
N Becaufe Véafd’. by the grace of be”:'
“ Unto us, we L YErS complaints made.
Pl Whiﬁhe perceived that the law of
“ 1o s » which we by our oath are bound,
0 ma) .,_t‘a:l}m_,,{s;thc; lefs well kept, and exe-~

“ cution

etend to

en, the greateft and

e king, the

ferve ; but of

ry. And




(80) |
¢ cutionof the fame difturbed many t1rglesv l;lyl
s SRS d »procurements, a ‘
¢« maintainances. and ! ‘ready
i [ the country, we, g |
¢ in the court as untry, 3 y
“@ i‘nOved of confcience in this m}altt?;,r atr}lje
' hi : defiring as muc
¢« for this caufe, eh, Lhe
k ) ‘ and quietnel
(o Plealute (:E{ 'GO'Dt’o 2}‘2366;{5' 2éonEcl:ifermc:%:, and
«¢ our fubjects, as our confc !
« (f)or fto‘Jfave‘ and keep our fa;ld oath,{h 2{1 tgo
« affent, &5¢. enadt, '_That JL‘ldgei hall do
s aftice, notwithftanding writs, letters,
« Juﬁ1C€, notwif : . o ok
¢« commands from himf{elf, '&Dc.l  that
o ’;o‘ne of the king’s houfe, or be on%mg fo
;-‘ the king, queen, ofv‘prmce of Wales, I
» . . . Egc.',’ . . |
: ntain uarrels,. o |
"{ Ir{ﬂlan1 ‘]amqés; in his {peech to theylxéigﬁzr;n
, he Stag{-chamber, in the year 16;6,'1:10 dtto re:
f‘ “That he had after manyhgeays reﬁzggﬂ o re-
w hi : ade at his coro , con-
< new his oath, ma nati -
:‘ Ic]c:rning juftice, and.'t.hcvpronilfe t()};‘erfhe_
« contained for maintaining the law « A
¢ land.” And in the next page fave _cmef tyhé
e T ws;s'fworn to maintain the laYv Qd-if-[
« land, and therefore ha_td bﬁeepv per_]lurIc i 1
«¢ had ’brdken it : Gopo is ’my'Judge,h never
cc intended it.” And his majefty tl ad now
is, hath de frequent declarations and pro-
e hath"maf htxs being far from all'thoughts
tions, of his being Iar thought
Z?QZeﬁgn’ing an arbitrary government ; a

that the nation might be 4.‘c.o"n'ﬁdent he w}oul‘d.»}'

' ml& gx};r\}l?}v'aftér all this, ény;Oﬁ»iC'C?‘ of ‘ﬁz
King's fhould pretend inftructions from Ais
king’s “to demand fo material an 'c}k‘.’“‘ﬁ.‘%

‘ maf"_te’r,v : dins in the hlgheﬂ: cafes ggam
of\procec ,g ’ L : 13W'
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(who are required to
tion allow of fuch a demand,

occafion to fufpe, that all the legal fecurities
of our lives and properties are unable to pro-
tect us? And may not fuch fears rob the'king
of his greateft treafure and ftrength, ‘the peo-
ple’s hearts, when they dare not rely upon him
in .his‘ 'kingly office and truft, for fafety and
protection by the laws ? Our Englith hittory
aﬁ'ordsﬂmany inftances of thofe that have pre-
~tended to ferve our king in this manner, by
~undermining the people’s rights and liberties,

whofe Apraé’cices have fometimes proved of fa- -

tal confequence to the kings themfelves; but

more frequently ended in their own deftruc-

tion. A BT A
~ But after all, ‘irhagining-it could be madg
out -that this method of private examination

by a grandjury, (which, from what has beeny

faid before, hath appeared to be fo extremely -
heceflary ‘for the ‘public good, and to every.

Private man’s fecurity) were inconvenient, or -

mifchievous, and therefore fit to be changed 5~
- yet being {o effential a part of .the common -
law, “it is no otherwife alterable than by a& -

of - parliament. ~ We . find by precedents,
that the bare forms of indi¢tments could not -

be reformed by the judges.  The words Dy

Populatores agrorum, ‘infidiatores viarum, Vi
B Y PR S S Aris,

law, as are above mentioned ; and the court
‘ flight and rejet the moft-
folemn commands under the’ great feal, if
contrary to law) thould upon a verbal intima-
‘and fo break in
upon this bulwark of our liberties, which the
law has erected ; might it not give too juft an
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Armis, Paculis, Cultellis, Arcubus & Sagittis,
could not be left out but by advice of the -
kingdom,in parliament. A writ iffued in
the time of king Edward IIL giving power
to hear and determine offences, and all the
juftices refolved, (Coke’s 4th Inff. p.. 164.)
¢« That they could not lawfully a&, having
s¢ their authority by writ, where they ought
¢ to have had it by commiifion : though it
¢ was in the form and words that the legal
¢« commiffion ought to be. John Knivett,
¢« chief juftice, by advice of all the judges,
¢ refolved that the faid writ was contra legem.
<« and where divers indi@ments were before
“ them found'again{’t T. S. the fame, and all
¢s that was done by colour of that writ, was
< damned.? o
. Ifin fuch feeming little things as thefe, and

~ many others that may be inftanced, the wif-
dom of the nation hath not thought fit to in-

truft the judges, but referved the confidera-
“tion of them to the legiflative power ; 1t can-
not be imagined, that they fhould fubject to
the difcretion and pleafore of the judges, thofe

“important points in the eftablifhed courfe of
adminiftring juftice, whereupon depends the

.fafety of all the fubjects lives and fortunes.

If judges will take upoﬁ;themff:lVC,S.: to alter
~ the conftant pra&ice, they muft either alter
the oath of the grand jury, or continue it 3 if

they hould alter it, {0 as to make it fail with

“any fuch new methad, and thus in appearance
charitably. provide that the grand jury fhould
ot take a mogk oath, or forfweat themfelvesi.

1

- they
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ﬂ]"e"y then make an inc ent .1 |

they then >"an incroachment upon the

| iuvthonty of parliaments, who only Eﬁlmr]ﬁ:l}z
ew; or change old legal oaths, and: all the

_proceedings thereupon would be voi

P lings evoid:

:, ogf t}l;xeyfhould continue“conl"ca“ntlyf.o im-
gv e the fame oayh', as well when they have
-notice from the king, that the jury {ba}ljl n:::

'be bound to keep his fecrets and their own. -

as when they have none; thej
wher 25 they muft aflume to
make the fame form of law“toybe of éfgg grfg

o élsmf_'o.rcc;ﬁ and‘ the fame words to bind the
~confcience, or not bind it, as they will Have

them: wheieby they w '

‘them: whereby they would prof: 1atu-
.gall religion of an oath, and griﬁé?fgﬁ Iil':atxl: .
dal upon chriftianity, by trifling in that facr c;
matter worfe than heathens: And whilit tﬁe

judges find themfelves under the neceflity of

AR
n((i)in;né.{’ccn}fg the oath unto grand juries, and
conf‘;e I;egets e:x}:l to obferve it acCordihg to,theif '
con{ci »_ they would confefs the i
¢ : . e illegali
aglzht?rrecl))\;vin tﬁrogecdlggs, ‘and can ne\:ger l?c:
able t r the breaches by pretendin;

¢ to repair the breac y pretending a ta<
gnt fgn_pheatlon’ if the king WillP; -but hiugﬁauta :

6‘1’1211 ably fall under that approved maximircl)gg

o f;‘;’; Maiedz'ﬁcz eft interpretatio que corrum-

P textum : It 15 a curfed i jon‘thag

g Tt ed interpretation that
_ There are two valgar err ing the
‘ wo vulgar errors conicerning the

du Wo valgar errors concerning the

ity of grand juries, which, if not remgved?‘
not re 5

‘will in time deftroy all the benefit we can’ ex~
by turning them - |

f:t& from that conftitution,
Nto a mere matter of form, which were de-

ﬁgned fOI'fO . [any &e of [
; vgrcgtcnds. Many‘ have - " late
thought, and aﬂir;mcd it for law, th&:the Offfl'ar.:d

Lz o juty

7
vﬁi;"{ }

i
it
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Jury is neither to make fo fri& inquify ints

“matters before them, nor to look for fo clear’

evidence of the crime, as the petit jury 5 but
.that of their prefentments, being to- pafs a
fecond examination, they ought to indict upon
2 fuperficial inquiry and bare probabilities :

whereas thould either of thefe opinions  be "

admitted, the prejudice to the fubject would
be equal to'the total laying afide grand juries.
There beingin truth no difference betweenar-
raigning without any prefentment from them

~at all, and their prefenting upon flight grounds.
" For the firft, that grand juries ought not to
make {0 fri&t inquity, it were to be withed, .

~that we might know how it comes to pafs,

that an oath fhould be obligatory upon a petit
jury, and not unto-the grand; or in- what

-~ “points they may lawfully, and with good con~

fcience, quit that exa@nefs : whether in rela<
tion to the witnefles and their credibility ; or
‘the fa& and:all its circumftances ; or the tef~
timony and its weight; or, laftly, in reference

to the prifoner, and probability of his gu»ilt*;-7 '

‘a‘nd withal, upon what grounds of law or
reafon their opinion isfounded. On the con-

trary, he that will confider either ‘the oath
they take or the commiffion, where their duty -

is defcribed, will find in all points, that there

petit juries. -
* They fwear < diligently to inquire, and
< trye prefentment make, &¢. and to prefent

« the truth, the whole truth, and nothing but

e the truth,” &c. - And in the ‘commiffion of

. Oyer

lics ‘an equal obligation upon them and the

-~ The truth is,

‘Indictment; ‘but they are

| OEeHCCS-containCd'in‘ it, 4ll th

o A L T ey S e S ,_
2 A oy T g T R T e
& A R e s e

e o g (35)
t g'er« and - terminer, their duty
P ° . N . ‘ ’
i Z g;r;ugufii};)ners,i is thus defcribed ; ““to in
B y the oath of heneft )
. & [ tand lawful »
o« .be" b 6_137 I:Vhom the truth of thematternxff ’
« o anWH:. C}f all manner of treafo;ly
- a]{. con ¢deta¢1.es, falfe teftimonies & v
“ : o ft‘he acceflories, &, by.whomﬁ,)e§ -
- bov;fv ;)lgve: done, perpetrated or cc)mrxnr]i‘tetre(c;l
“ :Ogrin V:I)lr_lnor to whom, how, in what wav.
“ and o at manner. And of other-artiCIZ;
c otber tllrf:u.mﬁan@S premifcd’- and of any
Py ing or things howfoever conc'erm'n.'y
.. the. ame.” “Now for any man afier '
Jmaintain, that grand juries are nof to i
quire, or not carefully, i oin o
~terms to fay 'they ary’l::S anmUCh‘aS o plaim
| Ys. re bound to a& contrary
;ﬁ. I:lhet hcolmmxﬁion and their-oath : and tofrzli"y
'cofdi 0Pat they. can d‘if_charge their dut rwac-
cord ng ;19' t}ile Ii))bhgatlons of law and 'co%fcf
ence, which they lie under, wi fria
Shees Wi 1ey > without a firi
eﬁglgg l;ntob particulars, is to affirm tha?ﬁf‘:
°nd can be obtained with e mear "
fory o e e Wlthout the means necef-
. that grand juries | ¢ both 4
. “2 15, that grand juries have both
r:}gfé ﬁcl:)ld for their inquiry, and are in m?na
iy £1 ths ctter capacitated to make a ftri@ onéy
o ¢ petit juries : thefe laft are confined a-’
¢ perfon and the crime, fpecﬁﬁéd in th:
oasment; ‘but d at large obliged
‘Coa;(c;‘h 1n§o the whole matter, thizt’ '. anyg:‘?a t;)
cerns every cafe before them; andal] tg'e‘

this

et ni the criminal cir-
nces whatfoever, and into every thing
; : £ 4

OCVer ' co : L. .

bound

with that of
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bo e whether thicie informations
'boun'd t%’t‘lg%‘;:aiefovglslegr felonies, brought ‘b{
o fufp‘e’ cbe made by confpiracy, or ﬁ.lbo.rl
accufers ho are the conf{pirators, or falfe _wxéa:
nefloss ‘iv) whom abetted; or maintaincd;
neﬁ:eS; ﬁ’om and how many, the confpmacfy
5 ?ill}(fl’t -wwhen’, and how, and in what courfe
ii \;zlxs Eo have been profecutcflz e s

But none of thefe mofit intr1

* (which need the moft firi@ and diligent in=

ifance of the
der the cognifance of th
ecalilnor?ly examine {o much, ﬁi
lates to the credit of thofe W;tnefTes. bé?él}t%d-
t0 atcsve the charge againft the partiesin : Con:
i;f)}?gfein alfo they have nelthe;r povsi)err,p r;cl))  con
ni ime d for perfons, ;
vemeniitrlx?:etltlc;rff r’lx'uaedﬁ}l)l, nor to rq{)qllyf argg
fﬂh?btts’of the lawfulnefs, and credibility -
ftimonies. o fa
Ihci(te?f{L?:?l?;:, if the crimes Q})Jeé’ced are Ir}na:}r::e
feft ?t’ is then the grand_j_uryé; Sdu(t:z)rnt; ;ngd re
't all the perfons any W d in
?}flt:r;ia;lnc;}':ﬁepfeveral kinds of oiffencctsél,\)z’vlgs‘rgé
v oie_ought jointly, or feparately
o o ther fhall difcover thi;x;stgrh;rvf
e orincipals, o flories, parties O -
’ 1s, ot accellories ' -
‘.bCCI;lprl‘é;l;g? gr to have congxforted, ;”)Ii knsovz r
VYtl erelichd either the traitors ox‘; fe g}r:e,in-
w%cyealed‘the offences of others :h.uﬁ the fn-
co ifition into all thefe matters, whic bei,;l fre
‘; Joffible ftricnefs in fearching, as1 beis {%ice'
a%l F;lol heft importance unto the public g? ce
t ffilfagfety, is wholly out of the_lpov&; r e
ifuf’c of the petit juries. The gunt or 1no

quiries) can com
petit jury s they

cence

; T

(&) |
cence of the parties put upon their trials, and
the evidence thereof given, are the only objeés

- of their inquiries. Tt is not their work, nor
within their truft, to fearch into the guilt, or

crimes of the parties, whom they try ; they are

bound to move within the circle of the indi®-

‘ment made by the grand jury, who are to
appoint, and {pecify the offences, for which
“the accufed fhall be tried by the petit jury.
‘When a profecutor fuggefts that any man
is criminal, and ought to be indi&ed, it be-

longs to the grand jury to- hear all the proof

he ‘can offer, and to ufe all other means they
can, whereby they may come to underftand
the truth of ‘the fuggeftion, and every thing
or circumftance that may concern it; then
they are carefully to examine the nature of
the facts, according unto the rules of the com-
mon law, or the exprefs words of the ftatutes,
whereby offences are diftinguithed, and pu--
nifhments allotted unto each of ‘them: it is
true, that upon hearing the party, or his wit~ -
nefles, the petit jury’ may acquit or . judge
the fa@s in the indi&ment to be lefs heinous,

ar malicious, than they were prefented bythe =
grand jury, but cannot aggravate them; which

b‘cing cqnﬁderéd, 'it_ Wil,l_eaﬁ.ly appear, by"th,é_
intent and nature of _the powers given unto.

| grand juries, that they are by their oaths

obliged, and their inftitution, ‘ordained to

| keep all injuftice from entering the firft gates

Pf_Ol‘_l’r, cour t.S,df judicatur ¢, and .to;fec_ure the
ocent not only from punithmen, but from
#ll difgrace, vexation, expenge or danger.
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To underftand our law clearly herein, the

' : 1k e ful grounds
fur muft firft know. the law 1l g
{Elra?;iupm; they may and ought to indi&t, and

“then what truly. and juftly ought to be:taken

for the ground of an indiftment. . The .Iprler;:
cipal and moft certain is' the jurors p

ov by their own eyes or ears,
fonal knowledge, by their own ey

A : ~ -eof thev indi& : or {o
of ‘the crimes whereof they in _

fully convince them of theguilt of ,thcfac.:c-g-(e»c(l) f
when thefe are wanting, the depofitions -

witnefles, and: their authority, .are their beft

cuides in finding indi€ments. - When fuch
teftimonics 1 harge manifeft and clear
teftimonies make the ¢ ?11%& sifellapd ¢ oo
far ] evidence, - ‘

to the jury,-they are calle idence, becan's

- oul criminal -evident,
they make the guilt of the crim evident,
éndy-are like the light that difcovers wtlal;‘vaas
not feen beforé : - all witnefles for that reafon

are ufually - called the evidence, taking-their

name from what they ought to be: yet wit-

nefles ‘may - fwear dire@ly -and -pofitively-to

an accufation, and be no evidence of its truth

to the jury ; - fometimes: fuch remarks m«l};agf ‘_
‘made upon the witnefles, - as well as in relati-

on to their reputation and lives, as.to the mat-

ter, ‘manner, and’ circu}m_{’cjance ofﬂ]theélf n(i:-; »
pofitions, that from thence the fal. E)Othere{‘f
appear, or be ftrongly fufpected : 1t 1s there-

foré neceffary to know what they. mean ‘bya

° - - . 3 . - : N r :
‘probable caufe or evidence, who fay that our

law requires no mote foran indi¢tment. = -

‘Probable, is a logical .te-rﬁj', ;‘:];ttl‘pgbv‘tj(z ’,
fuch propofitions, as have an appee;lrance},ié_t i
no certainty of truth, fhewing rather what 1=

not
3 :

: ‘ring - circumitances, -as
many pregnant concurting Circum;

(8 )

not, than what s, the matter of fyllogifins: thefe
-may be allowed in rhetorick, which worketh

- upon the paffions, and makes ufe of fuch colours
as are fit to move them, whethertrue or falfe ; but

.not in logick, whofe object is truth; as it prin-

cipally intends to obviate the errors that may
arile from the credit givenunto appearanc‘qs,-by
diftinguithing the uncertain from the certain,

Versfimile & vero, it cannot admitef fuch propo-
fitions as may be falfe as well as true; it being as -

- impoffible to draw a certain conclufion from

uncertain premifes, as to raife a folid building
.upon a tottering or finking foundation.. - Thjs
-ought principally to be confidered in courts of
-juftice, which are notere&ed to bring men into
~condemnation, but to find who deferves to be
condemned: and thofe rules are to be followye

¢d by them, which are leaft liable to deception,

‘For this reafon the counfel of the Areopagites,

and fome othersofthebeftjudicaturesthat have

. been in the world, iitterly rcj_e&éd the ule of

rhetorick, looking upon the art of perfuading
. , gupo ! a

by uncertain probabilities,aslittle differingfrom
- thatof deceiving, and directly contrary to.their

ends, who, by the knowledge of truth, defired

~tobe led in the doing of juftice : but if theart
- that made ufe of thefe probabilities was ba-

- nithed from uncorrupted tribunals, as a hin-

drance unto the difcovery of truth, they that

- would ground verdiéts totally upon them, de-
 clare an open negle@ of it ; and as it is faid, that
- uno abfurdo dato mille fequuntur, ‘if juries were
- to_be guided by probabilities, the next quefs
- tion would be concernin g the more or Jefs pro-

~bable,
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b it g o gl
quired to perfuade them to find a bz | .
o
would be brought to depend upen the SrER.
of men; and as nothlng B0 B that inpocerit
move them, there Is no fecariey At POCHEY
perfons may not ought every day 1nto
Peifgi:]: :l;?g tlzgilbtl):. b;}gycthis tne?ns certain
Z?i?i%hie;é will be donézv whilft it is tt})x‘}é th:;::
own confeffion uncertain Wbidfl;r ’t‘her{l"“ e
“any ways deferved by fuch as fuffer them,
‘the utter overthrow of all;f;uﬁ;;e. , Cori
" If the word probable be Eal;e? l? 2 oo
mon, rather than a nice logical fepe, 3¢ 167
‘nifies no more than likely, or rathe |

than unlikely : when a matter is found to be

. ‘Y ! Lo f . : P .. N u On

“fo, the wager is not even, there is qdds_ p A
one fide. and this may be a very good ground,

- *one fide, and this may be a very g od ground,
for bettingin a tennis-court, or at ahorfe-race;

but Le that would make the adminiftration of

jultice to depend upon fuchpomts,fcemsltﬁ
:?puta very {mall value upon the fortunes, 11

berties and reputation of men, and, tg})inlcs;gilﬁ:;
‘that thofe who fit in courts of juftice h_a.m 1o

“other bufinefs there than to Aapre‘ferv}f]:) the L

" "This continues in farce, ’thoug __\mdg ia
logue between a Barrifier and a Grand-Jury
Man, "ijuﬁli{hcd' under the title of the

’ jury’iMaﬁ’s Oath and Office, it be faid, p. 8,

and 9. ¢ That their work is no more'tbanhgcé

“ prefent offences fit for a trial, and for that

¢¢ prelent o1 et ebable
- e« feafon, give in only a verifimilar or prol

¢ charge ; and others have affirmed, :

PR 9
Pl N T s e . e : ur S
~¢¢ far lefs evidence will warrant a grand jury

3

1t, and of the perfon accufed, may and do ofteri-

e indicts

¢ "inciié’rn‘jen,t,";‘tllan a_petit jury’s verdi&.,”
For nothing can be more oppofite to the juftice

of our laws, than fuch opinions : all laws
ment, or a fentence in favour of the accufed
perfon: but if this were héarkenied unto,

‘grand juries fhould upon their oaths dffirm;
they judge him criminal, when the evidence
is upon f{uch unecertain grounds that they can~
not but doubt, whether he 1s {o of not, .

in doubtful cafes direé a fufpenfion of jung |

dence is {o clear and full, but it niay be faife,
and give the jury occafion of doubts, {o4s ali
criminals muft efcape, 'if no indi@ment oughg
to be found unlefs the proofs are abfolutely
“certain, - for it is confefled that fuch cafes are
not capable of an infallible mathematical de-
monftration ; but a jury, that examines. all
the witnefles, that are likely to give any light
concerning the bufinefs in queftion, and all -
circumftances relating to the fact before them;
with the lives and credit of thofe that teftif

i ‘f"

It cannot be hereupon faid,  that no evi<

perfuade them, that the accufed - perfon” is
guilty ; this is as much as the law, or their
oath doth require ; and fuch gs find bills, after
having made fuch a {crutiny, are blamelefs

find that which in their con{ciences doth fully

- before Gop and man, if through thie fragility

infeparable from human nature, they f{hould
be led into erfor ? For they do not {wear that
the bill is true; but that they in their confei=
ences believe that it is o ; and if they write
1gR0r anmug upon ‘the bill, it is n_o: thereby de-

M2 : ~ clared




“any man’s life, an

(92)
clared to be falle, nor the perfon accufed ac-.
quitted, but the matter is {fufpended, until it
can be more clearly proved, as in doubtful -
cafes it always ought to be. . o

Our anceftors took great care that fufpici-"
ous, and probable caufes, fhould not bring
d eftate into danger ; for:
that reafon, it was ordained, by the Stat. of 37
Ed. III. cap. 18. ¢ That fuch as made fug-
< geftions to the king, fhould find furety to
« purfue, ‘and incur the {ame pain, that the
¢ other fhould have had if he were attainted,
¢ in cafe their fuggeftion be found evil 5
and that then proce(s of the law fhould be
¢« made againft the accufed.” + R

~ This manner of proceeding hath its root on
eternal, and univerfal reafon : the law given

-~

[

4

~ by Gop unto his people, Deut. 19. allotted the

fame punifhment unto 2 falfe witnefs, asa per-
{on convicted. The bef’t—,difciplined nations of
the world learned this from the Hebrews, and
made it their rule in the adminiftration of
juftice.. The‘GreCiantsvg‘e‘nerally obferved it,,
‘and the Romans, according to their Lex Ta-
Lionis, did not only punifh deat
but the intention of . committing murder by
falfe accufations, with the fame feverity, asif
it had been effected by any other means. This
law was inviolably obferved, as long as any
thing of regularity Qr}cq’uity,r_é:mainéd"_‘amongf’c
‘them ; and when through the ‘Wicke'dn‘e‘fs_of

fome of the emperors, o their favourites, it

 came to be overthrown, all’ juftice perithed
with it. A crew of falle informers broke
.V\ Qu‘t}o

R AT R 5 e

eut, to the deft &( 03
, deftruction of the bef
never ceafed, until they hadc fjiﬁe?e':fl»igi

moft inent’ 1t
eminent and antient families - circim-

vented the perfons, tha ;

1 X > t by thei; .
K.e alth.h] birth "or virtue, d}éfelr]\fcl:il rfg ul;ang?’
lggEI . ed from'the common fort of A
zﬁ . rought -défolation upon that viéliz-olale,
ofy'.'ll T};acxtu? _complains of this, as the flOl}S
all the mufchiefs fuffered in his ti caule
country *, S n nis time and
By their means th L

: M ee e moft fay eles
vt comnied e e e of o,
1 thereby became a greater pl o2
formerly crimes had beeng: -ngri-gggg;’cggg

be found, when thofq\ Delatores, whom he

Ca]ls y g / 7 /]
2

- panis quidem nuy, Jat. '
? quidem nunquam fatis coercitum T> were

lfgr“:é?g bZ ;rxllpunlty, or reward : and the mi-
fersb thl;fop.eﬁgroaned under this calamity,
until ole inftruments of iniquity were g"

°I' princes put to the moft cruel, the oh
We’%[l‘Ldeferved deaths. el thoogh

e like hath been feen m . o
and the domeftic quiet, Whic}?.1 izzly"\:vpxlj C;S]';

Joyed in_the principal parts of Europe, pro-

, } ' .

| falfe accufation, and a proved crime

boylé I-18 hardly‘ feven years fince Monfieur Cour
‘er, aman of quality in Bri'tziny,‘ 'fubornéc-i. |

two o 11 ran
f the king of France’s guards to f{wear

treafor in
tonable defigns againft La Motte, a N
man gentleman ; the matter being by sght to
Wan gentleman s the matter being brought to
° E N T B ) ' g N )
A chzlu.r{ dun. 3.t 1bid. dun, 4. '
| * ~ Monficur

ok
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Monfieur Colbert; he caufed the accufed per=
fon and the witnefles to be fecured, until: the
fraud was difcovered by one of them, where-
upon he was pardoned, La Motte releafed;
Courboyer beheaded, and the other falfe wit-
nefs hanged, by the fentence of the parlia=

“ment of Paris.  Though this law {eems to be

grounded upon fuch foundation, as forbids
us to queftion the equity of it, our anceftors,

(for reafons beft known unto “themf{elves)

thought fit to moderate its feverity, by the

Statute of 38 Ed. I1I. cap. 9. yet then it was
enacted, and the law continues in force un--
to this day, ¢ that whofoever made com-~
¢ plaints to the king, and could not prove
¢ them againft the defendant,” by the pro-
cefs of ‘the law limited in former ftatutes,
which is firft by a grand jury 5 he ¢ fhould

<« be imprifoned until he had made gree fo the -

¢ ‘party of his damages, and of the flander.
¢ he {uffered by fuch occafion, and after
< {hall make fine and ranfom. to the king,”

which is for the common damage that the

king and his people fuffer by fuch a falfe ac-
cufation and defamation of any fubject: and
in the 42d of Ed. I cap. 3. to elchew the
< mifchiefs and damage done by falfe accu-
s fers,” it is enacted, that no man be put
« to anfwer fuch fuggeftions, without pre-
< fentment before the juftices ;” 7 e. by the

grand jury : it cannot furely be imagined, that

the fuggeftions made to the king and his coun-

{el, had no probability in them, or that there

was no colour, caufc or reafon for the king to

put
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put the party to anfwer the accufation : but

the grievance and. complaint was, that the

Eeople {uffered certain damage and vexation
upon untrue, and at beft uncertain accufati~

ons, and that therein the law was e

. R . T4 oo ‘ -Tvertec
?}Ze ntlhi k}nég and  his ,c‘ovun'fel’sraki}x)}g zgsg
them 0 B]}x hge of the certainty or truth of
them, 1W tie of right belonged to the grand
jury only, upon Whofejudgmént and integrity

our law doth wholly rely, for the indemnits

- "of the innocent, and punithment of  all fuch

as Ei)o' UI;juny moleft them.

ur laws have not thought £t £ cly
| 'aws have not thoug - {o abfol
to depend upon the oaths of Wimeffes? L;Eeii

alloy \
llow, that upon two, or ten men’s fwearing '

pofitively treafon or felony acainft

B e ‘ oa ﬁ .
‘gefgrc;ﬂ the juftices of peacg, or ;.?1 tlj:}’ug] 2225
. fm etore the king and his council, that gtho'c:
party accufed, be he either peer of the realm

of 6o S
or commoner, fhould without farther inquiry

“be ther ‘arraig !
be thereupon arraigned, and putupon his trial

for his life : one can dq '
‘ > He: yet none can doubt ‘but there i
fomething of probability in fuch 6epoﬁt§;§81?

neverthelefs the law refers thofe matters unto

tgrl;z;ld Juries, and no man can be brought to
> until upon ‘fuch ftri& inquiries, (as is

~before faid) the indictment be found. The

IaW - . - ’ . N
law is {o fri& in thefe inquiries, that thouch
M ot

‘the cri ‘ ' ri
1me be never fo notorious, nay, -if trea-

fon : 4

and g 8 ,be confefled in writing under hand
of fate ’ or t}?mk_}uﬁm_es of peace, fecretaries
the pageo ar 08 and council 5 yet before
.~ Party can be arraigned for it, ‘the grand

Jury 11;u&jné;1uir¢f'and be fatisfied, whether

fuch
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fuch a confeffion be clear and certain : whe-

ther there was no collufion therein : or the
arty induced to fuch a confeffion by promife
of pardon : or that fome pretended partakers .

in the crime may be defamed, or deftroyed

thereby ; they muft inquire, whether the con-
feflion was not extorted by fear, threatenings,
or force, and ‘whether the party was . truly

compos mentis, of found mind and reafon at

thattime. = . .
 The Stat. of 5 Eliz. cap. 1. declares the anti-
‘ent common law concerning the truft and duty
of juries; and enals, that none fhould ¢ be
< indicted for affifting, aiding, ‘comforting,
«¢ or abetting” ¢riminalsin the treafons therein
made and declared, ¢ unlefs he, or they be
« thereof lawfully accufed by fuch good and
fufficient teftimony.or proof, as by the jury,

~

¢

‘¢ by whom he fhall be indicted, fhall be.

~«¢ thought good,. lawful, and fufficient to
« prove him, or them guilty of the faid of-
«s_fences.” Herein is declared, the only true
reafon of indi¢tments, i. e. the grand jury's
_judgment t ,

.they efteem fufficient to prove the party in-
dited guilty of the crimes whereof he 1s ac-

cufed, and whatfoever the indi¢tment doth

contain, they are to prefent no.more, or other

crimes, than are proved to their fatisfaction,

- ‘as upon oath they declare it is, when they

. prefentit. This exatnefs is not only required
‘in the fubftance of crimes, but in the circum-
~ ftances, and any doubtfulnefs or uncertainty

in them makes the indictment, and all pre-

- ceedings

hat they have fuch teftimonies as

s
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ceedings -upon it by the petit jury, to be in-
fuﬂim‘e)nt, and void, and holdtjzn for none H;S
ap};ea§§ by the following cafes. R

In (‘)un‘gfs cafe, in the Lord Coke’s Re-
go_r,ts, lib. 4. fol. 40. an indi@ment for mui—
der was declared void for its incertainty, be-
caufe the jury had not laid certainty, in what
part of the body. the mortal wound was given
{aying only, t‘hat’ it was about his breaft ;- the,:
words were, Unam plagam mortalem circiter

pectus. - In like manner, in Vaux’s Cafe,

Coke’s Reports, 6. 4. fol. 44. he being in-
,d:é‘.ced for poifoning Ridley, Aiﬁe‘ jury h_ag Illlcl)t'
plainly and _exprefly averred, that ‘Ridley
drank the poifon, though other words 1mphe§
1t, and thereupon the indi&ment was judged
::?fqﬁic;cpt 3 ¢ for (faith the book),t—he matter
 of an indiétment ought to be full, exprefs
« and crtain, and thall not be maintained by
' argument or implication, for that ‘the in=

.di&ment is found by the oath of the nei;qh;-'

s bourhood.” " In the fecond part of ‘Roll’s

Reports, p. 263. Smith and Mall’s cafe, the |

l.nd}&mell,'t was quathed for incertainty, be-
:}a;u ¢ the jury had averred that Smith was ei- |
ther a fervant or a deputy, Swmith exifiens for~

iz;z;s ﬁve‘depm‘é}z‘;ﬂs’,'ére’ the words : it was doubt~ -
iefs probably enough proven to the jury, that

he was either a deputy, or fervant, but becaufe
the indi¢tment did not abfolutely and certainly
aver h{s condition either of fervant or ld*é:puty'y
1t was declared void : . if }théi‘eﬁ'b’e' any défeé’é

Of SR o ‘ s N 5 o, -
,rog?lvtalnt‘y_m. the gr and jury’s verdift, no
:P of or evidence to the petit jury can fup-

N ply
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ply it, o it was j
cafe, Coke, 4. Rep fol 45, 46, 47. It was
that Wrote was killed at thppextom3

the verge, though in truth it was, and no
aveiment or oath to the’ petlt Jury, could fup-
Ply. that fmall failure of certamty to fuppmt
the mdié’tmcm 5 and the reafon is rendered i in

< that is, a faying of truth, and matter of
<« record, ought to contain the whole truth,

¢ which is requifite by thic law, for when it
. €6 doth not appear, it is the fqme as if it were

¢ not, and every mateual part of the indi&-
¢ ment ou0ht to be found upon the oath of

¢ the indicters, and cannot be fupplied by

¢ the averment of the party.” 'The grand

jury’s verdi& is the foundation of all judicial

proceeding againft capztal offenders (fxt the
king’s fuit) "if that fail in any point of cér-

“tainty,” hoth convi€tions and acquittals there-

qupon are utterly void, and the proceedings
agam{’c both may 1 beorm acam, as If they had
mvc; been tued as 1t appeals n the cafe laﬁzl
ted, fol. 47. .
Now as the law rcquues ﬁom the grand

~jury, pamcaial, certain, and prec1fe affirma-

tions of truth, {o it expe&.o that they thould
look for the hke, and aU’"CPt of no other from
;&xch as brmg accufations to them. For no
man can ccttam?y affirm ¢hat which is uncer-
tainly delivered unto him, or which he doth
The wnneﬁeb that they

1CCC}.V@

udged by Wrote and Wig's |

<« The 1nd1€tment bcmg’
K "fuered'zf um, id eft, dzfz‘um veritatis, a verdict,

iy
|
3
4
2
i
5
il
1
|
?

!

1

) dlble. :

{99
feteive for good, are to depofe only abfolute
certainties about the facs commiitted; that i is,
what they have feen or heard;’ from the ac~

cufcd parnes themfelves, not w] at others have'
they are not to be {uffered to make "

told them
srobable Arguments, and mfcx from thence
the gmlt of the accufed ;
ought to be poﬁtlvc, plaln, dire& and’ full :

the crime 15 to be {fworn without any ‘doubt=
fulnefs or ‘obfcurity 5 not in' words qualified,

and limited to belief, conceptlons, or appre=
henfions. . This abfolute: certainty requlred in
the depofition of 'the thneﬁ'es, 15 one princi=
pal ground of the jury’s moft 1at10na1 aflurance
of the truth of - their verdic.
of the Wltneﬁ'es ought to be free fmm all ble-

rat1onally rely upon them in matters of fo

great moment as-the blood of ‘a man. It
muft alfo be ccxt'unly ev1devt, ‘that all the

"matters which they dépofe, are confiftent with
each other, and accompamed ‘with fuch cir=

~cumﬁ:qnccs as'in the1r1udgment render, it cre=

upon thefc mioral aflurances, which the wif=
dom of all nations hath devifed as the beft
and only way of dcc1d1ng controverfies. Nei-
ther can a grand juryman, who {wears to pre=

fent. npthmg but the truth bt, fa.tlsﬁcd thh» |

lefs,
* Itis fearce 01ed1ble, that any learned in our
laws fhould ‘tell a grand jury, ‘that a far lefs

- evidence will warrant their mdx‘tment, bemg ‘
| but an accufatmn, than the | petxt jury ought to .

2 \ave

their depoﬁtlons

The credit alfo’

All joft indiétments - mu{’c ‘be bullt'

e
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have for their verdi¢t. Both of them do, in

like manner, plainly and pofitively affirm upon

their oaths the truth of the accufation ; their
verdics are indeed one and the fame in fub-
ftance and fenfe, though not in words. ‘There
is no real difference between affirming in
writing that an yi_n'di&_mept of treafon is true,
as is the practice of grand juries, and faying t_haj;_
the party tried thereupon is guilty of the trea~
fon whereof he is indicted, as is the courfe of

petit juries. They are both upon their oaths 3

they arc equally obligatory unto both : the one
t:liegé'fore“gduf’c expect the fame proof for their
fatisfaGion as the other; and as clear evidence

mult be required for an indi@&ment as for a ver-

diét. It is unreafonable to think that a {lighter
proofthould fatisfy the confciences of the great-

- er. jury, than is requifite to convince the lefs 5
~and uncharitable to imagine, that thofe fhould-
not.be as fenfible as the others of the facred fe-

curity they have given by oath, to do nothing
in their offices but according to truth. |

~If there ought to be any difference in the

proceedings of the grand and petit juries, the -
greater exactnefs and diligence feems to be re-

quired in the grand jury: for as the fame
work of finding out the truth, in order to the

~doing of juftice, is allotted unto both, the

greateft part of the burthen ought to lie ppoh
them that have the beft opportunities of per=

forming it. " The Jinvalidity, weaknefs, or

defects of the proofs, may be equally evident -

to cither of them; but if there be “deceit in

Htifling true teftimonies, or malice in fuborn-

ng

i
i
1
1
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- permitted to perform this part of their duty,
Citis hafditdimaginc'howbitilhovtﬂd be done at
~all';-and it is much more inconceiveable how

they can fatisfy their confciences, if they fo:
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- ing wicked perfons to bring in'fuch as are

falfe, the grand jury “may moft cafily, nay
probably only can difcover it ;
ftraitened in - time ; they may freely examine
in private, without interruption from the coun~
fel or court, fuch witnefles as are prefented
unto them, or they fhall think fit to call:
they may jointly or feverally inquire of “their
friends or acquaintance after the lives and re-

- putations of the witnefles, or the accufed per-

fons and all ‘circumftances. relating unto the

- matter in queftion, and confult together under

the feal of fecrecy.  On the other ﬁbdé, the petit.

- jury being charged with the prifoner, a&s in o~
pen court, under the awe of thej udges ; is fub-
‘je&t to be difturbed or interrupted by counfe] ;5
- deprived of all opportunity of confulting one

- another until the: eviderice be fummed up ;
“and not fuffered to eat or drink until they
- bring in a verdi&t. So.is it almoft impofiible
for them, thus limited, to difcover fuch evil
pra&ices as may be ufed for or againft the

prifoner, by fubornation or perjury to pervert

juftice.  If therefore the grand jury be not

neglet as to find a bill upon an imperfet evi-

dence, in the abfence of the prifoner, .in ex-
| Pectation that it will be fupplied at the bar :
i it concerns them therefore to remember, that
i if they proceed upon fuch uncertainties, they -
- will ‘cert;djnlyfgive incurable wounds to- their

‘ neighbopr’s

they ‘are not




ﬁeighboﬁfis'i'_é}")u‘tatic_jp_s,ji"n order to th‘e‘de«;
firu@ion of their perfo_{lbs,r e i
ﬁn{?\é}imteva' ground thlszd(?&f%_nc,?f ;_qd‘lg’c:u_lg
upon {light proofs ‘may .lgavlci gqt_.lpﬁoltlér.“ﬁ?;lsé
it is, as we have feen, both againft law and
s, as we have fcen,”_‘o‘  dgainft law and
ii:;fc’)‘n and contrary to the pkraé}}cc?’otf fQF?lS;
times. My lord Coke, in his Coment o
W(ﬁ;;ggfz/Zgr 2d, tells us, That mt}cllo ef 21};&"{
('aﬁd as yet, it ought to be) o indié m\}véfé
¢ takén in the abfence of the. p"grvvty%“ ot
;c ’»formédft}pon plain and dlfe(fﬂ PY(EO CS;]C:S v
1on  probabilities ‘and = interences.
< npot upon P?O,bablh ey .
Herein V}x)re {ee that the prfa&gge Q.fg (;u;ngojrz
‘ ypinion of this great and ju=.
fathers, and the opinion of this ey
icious lawyer, iretly againit this new.
icious lawyer, were diret nft this new.
. ?océlh'ine : :an’fome that have cgrefu}ly lqofliev?f
backward, -d, that there are very few
backward, obferved, that there are ot be-
| Jles of men acquitted by petit juries, be
examples of men acq 14 were {o wary in can=
- nd juries of old were {fo wary 1 can=
caufe grand ] ies o1 0id V 2 fenfible
{Tine e narrowly, ~and 1o ienfiblc
vaffing every th;;]g D Y ccordinie unto
of their duty In proceeding acco o
ath, upon fatisfactory evidence, that few ¢ f'
ggf’el’ ’\71351‘6 brought unto trial t}xll\trheu‘v guilt
feemed evident. S OB A
1(:‘It is therefore a great miftake, fiof th‘gf‘é
that the fecond juries were _mﬁlt}}‘tq : Q}; o
,heavrzingfbf. fuller’ proofs : ‘that was not 't

. - B T T o ‘. = _(,:_"
- work, but to give an opportunity to the ac-

cufed perfons to anfwer for thcm.ﬁ‘:}lye}sl‘, ] aflli
make their defence; which cannot be thought

rake ther G s T anee. unlefs they be
, ftrengthen the evidence, unle Mo Mg
to ftrengthen ainft their.own lives:

ppofed to play booty againft their.own 11ve
| %1; P\?vacy of Pan};w'ei‘, ‘the. p'rlyfgn?l‘, ‘may -ca;:vptli%
the ?h_?"géi : he is‘péfmlty'ed to take ex OI;Si
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ons : he may demur or plead to the indict-
ments in points of lavy., Herein the judges
ought to affift him ; and appoint counfel, if
he defire it. He may fhew the indiGers,
that is, the grand jury, or fome of them, are
not lawful men, or not lawfully returned b

the fheriff. Embracery o practice may be
proved in the packing of a jury; confpiracy
or 'fubo’mationmay'be difcovered. Falthood

may be found out in the witnefles, by quefti-
ons about fome circumftances that none could
have afked or imagined, except the party ac-
cufed.” And befides doing right to the n-
dicted in thefe and many other things, it is
the people’s due to have all the evidence firft
taken in private,” to be afterwards made
public at the trial, that the kingdom may be
fatisfied in the equal adminiftration of juftice,
and that the judgments againft criminals may
be of greater terror, and more ufeful to pre-
ferve the common peace. - L
~If any object, that this dotrine would ip. -
troduce double trials for every offence, and all
,thé’del.é;y's"that‘:"a(‘:cofmp'aryiy them ; it may be
anfwered, that Nula unquam de morte bominis

‘cunélqtio longa eff, Juv: Sat. « No delay is to

“ be efteemed long, when the life of a man is

£ in queftion.” The punithment of an offend-
er, that isa little deferred, may be compen--
fated by its fcvepity';‘bu:t‘blood rafhly {pilt
cannot be gathered up; and a land pol,ltltcd

 byitis hardly cleanfed. Wile dnd good men,

I matters of this nature, have ever proceed-
~&d with extreme caution, whilft the {wift of

3 - -~ foot
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foot for. 'that bufinels are in the feripture

reprefented under an 1ill charatter, and -
have been often found in their hafte to draw.
more guilt upon themfelves, “than what they
pretended to chaftife in others. To avoid
~this mifchief, in many well-polifhed king-
doms, feveral courts of juftice are inftituted,
who take cognizance of the fame fadts, but fo
fubordinate unto one another, that in matters

“of life, limb, liberty, or other important -

cafes, there is a right of appeal from the in-

ferior, before which it is firft brought, to the

fuperior : where this is wanting, means have

been found to give opportunity unto the judges |

to refle¢t upon their own fentences, that if

any thing had been done rafhly, or through

miftake, it might be corrected : man,. even

~in his beft eftate, feeming - to have need of -

fome fuch helps, Tiberius Cafar was never.
~accufed of too much lenity, but when he heard
that Lutorius Prifcus had been accufed of trea-
fon before the fenate, condemned, and imme-

diately put to death, Tam pracipites depreca--

- tus eft penas, he defired that fuch fudden pu-

- nifthment might for the future be forborn, and
- a’'law was thereupon made, That no decree

« of the fenate fhould in lefs than ten days

“ be tran{mitted to the treafury,” ‘before
which time it could not ‘be executed, Tacit,
Ann. 3. Matters of this nature concerning

every man in England, it is not to be doubted

but ‘our anceftors confidered them ; and our .
conftitution neither admitting of fubordinate

- judicatures, from whence appeals may be
| o made, .

o Les )y
- Nuae, nor giving opportunities unto juries to
-re-examine’ their verdiéts after they wers
given, they could not find a way more fuits
able unto the rules of wifdom; juftice and
‘mercy, than to appoint two juries, with equal
care, according unto different methods, the
one1n private and at leifure, the other pub’nd -
in the prefence of the party, and t'nbreffpéedy 4
to pafs upon every man; {o as none can gfe, |
condemned unlefs he be thought guilty by
them both. ~ And it cannot be imagined ytha}t:
fo little time as is ufually {pent in triaIS'a’t-ihé :

bar, before a petit jury, thould be allowed un- .-

to one that pleads for his life, or unto them:
w_hq are to be fatisfied in their confciences, un
lefs it were prefumed, that the grand jur); had
fo well examined, prepared; and digefted the
matter, that the other may proceed more fiic-

| cin&ly, without danger of eiror.

Therefore let the grand juries faithfully perz
form their high truft, ancf neither be i{fegtegd
nor frighted from théir duty : let them purfue
the good old way, fince no innovation can be
brought in, that will not turn to the prejudice
of the accufed perfons and themfelves. Let
them not be deluded with frivolous arguments,

- {o as to invalidate a confiderable part of our:

law, and render themfelves infignificant ci=

~phers, in expe@ation that petit juries will re-

pair the faults they commit; fince that would
be no lefs than to flight one of the beft fences
that the law ‘provides for our lives and liberw
ties, and very much to weaken the other.

© - Whe
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When a grand jury finds a bill again{%‘anﬁ

perfon, they do all that in them }ics' to ;ake \
away his life, if the crime be capital ; and it
is ridiculous for them to pretend they rely up-
on the virtue of the petit jury, if they thew
~none in themfelves. They cannot reafonably

hope the other thould ‘be more tender of the

prifoner’s concernments, ;n;jx'e' exad in doing "
juftice, or more careful in examining the cre=
dit of the witnefles, when they have not only |
negleed their duty of fearching intoit, but
added ftrength unto their teftimony, by find-
ing a bill uponit. =~ : -
~ They cannot poflibly be exempted from the
blame of confenting, at the leaft, unto the
mifchiefs that may enfue, unlefs they ufe all-
the honeft care that the law allows to prevent
them ; nor confequently avoid the ftain of the
blood that may be fhed by their omiffion, fince

" it ‘could not have been, if they had well per- -

formed their part before thvey’ found the indiét-

ment, whereby the party is expofed to fo many

difadvantages, that it is hard for the cleareft
innocence to defend itfelf againft them.

‘But when the one and the oth’erjufy-a& as

‘they ought; with courage, diligence and im-

partiality, we thall have juft reafon, with the
wife lord chancellor Fortefcue, to celebrate -
that law that inftituted them * : to congratu~

late with our countrymen the happinefs we
enjoy, ¢ whilft our lives lie not at the mercy
¢ "of unknown witnefles, hired, poor, uncer-

% Fortefc, de Laud. Lege dngicapi 26,
o ' € tain ;
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t:: ftf;n 3 Whofev converfation or malice we are
“ Ofa}r;ger?%to; but n¢1ghboqrs of fubftance,
*9 onelt report, brought Into court by an
| honoqrablc—z {fworn officer : men who know
:: }t]he. Wl}fn.eﬁes, gnd their credit, and are to
., dear them and judge of them : that want no
ik m}:aans for difclofing of_ttu_th’,- and from
" whom nothing can‘be‘ hid, which can fal] -
¢ within the compafs of human-knowledge.”

: | q FTER that the ‘Kﬁirig'for; th'c fpacé

of three years and more, had remain-

¢ an ‘

‘: beyond fea*, ~and returned out of Gafcoign:

‘ and France;,,lr;”to England, he was much
* vexed and difturbed by the contingal cla-

“ mour both of the clergy and laity, defiri;
‘ tobe relieved againtt thej‘uﬁic,és,?;’nd ’éth%%

£ his majefly’s minifters, of feveral opprel.

v

‘¢ fions and injuries done unto them, contrary

“ - . . ’ e L
¢ to the good laws and cuftoms of - the realm

““ Whe:eupon_kitng‘E_dwardby his royal letters
‘ to the fevera! theriffs of  England, com-
‘ Ilzlanded that in all counties, cities, and mar-
: ct towns, a prpclamatlon thould be made,
“ that a]l who found themfelves aggriéved

¢ : '
- * thould repair to Wefltminfter at the next

- . . . ! . o . °
* parliament, and there thew their grievances,

S €6 o A . :
* where as well the great as the lefs thould

<

recetve fit-remedies and {peedy juftice, ac

" Lofiguam rex per fpatim trium an ; et ampling i s
Squam % trium annorum et amplivs in parti
tra '?/;7,%{”‘57{25 remanffis, (5o S plins # pa 1’15115.

Oz2 "« coiding
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o corﬁihé as the king was obliged by }tlhe bc?n;:z
e« of his coronation cath : and now that g‘tcc‘r;
¢« day was come, that day of judging even

<¢ the juftices, and the other x@g;mfg;rs o,f;. trl::
¢ king’s council, which by no colla ion Othé’ ;
¢t ward, no argument Or art of P}eaamﬁg D y.
«¢ could elude or avaid: the clergy -thbmﬁ?
<« and the peoPlé being gathered together, an

‘¢ featedin the great palace of Weftminfter, the

<« archbithop of Canterbury (a m%nofLer:hl;
< pent picty, and as it were 2 pn? o;ﬁ‘oh_l_
<¢ holy church and the k;i]ggfxom)’;litllg[ o
«¢ his feat, and fetching a profound figh, {poke
¢ in this manner: Let- this a-ﬂembl){ knolzv
« that we are called together concerning the,
e g;teat& and weighty affairs of the kingdom,

wuch alas of late difturbed, and fill
L uch alas of ‘late difturbed, an |
Nz f)(l)l(; 2} ‘order, unanimoully, faithfully and

s effectually with our lord the king to treat
¢ ‘and ordain : ye have all heard the grievous
Tz ‘complaints of the moft ;tholze:a_’vbl;e;rau;x 162
s¢ and " oppreflions, of the daly ~-§e 0 u?lgéll
“« committed both on church and f’gate;;; by
< this corrupt counfel of Qgrilqrd lt'}}c? king,
« contrary to our great charters; 10 maréj{
o and fo often, pﬁr‘chgfe@- z‘lyrx_(i‘:gc:dlgvemf:h:,'
¢ granted and confirmed  to -us y het
¢« feveral oaths of our lqu' _ijhe‘ gl»gg t! a
s¢ now is; and of our lords king Henry

<« and John, and corroborated by tl}e dread-
L ' oo N Pt et L c o
¢¢, ful thonderings of - the {entence of ‘excom-

< munication againft the invaders of our com-

b : eyt A z'.n.‘ ce ’; .‘L\jag‘.,
< mon liberties of England in our faid char~

¢ tars conrained: and when we had conceived
56 ICYS Cull‘,&iﬂﬁdf aﬂd when \\6 had ; “ f}lm

e A m—
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U#¢ firm and undoubted hopes, that thefe our

#¢ liberties would have ‘been faithfully pre-
#¢ {erved by all men, the king, circumvented
¢ and feduced by the counfels of evil minifters,
¢ hath not been afraid to violate it by in-~

¢ fringing them, falfly believing that he could

- ¢ for rewards be ‘abfolved from that offence,

#¢ which would be the manifeft deftruction of
f¢ the kingdom, -~ L
¢¢ ‘There is another thing al{o that grieves our

¢ {pirits, ‘that the juttices fubtilly and malici-

% oufly, by divers arguments of covetoufne(

- #¢ and-intolerable pride, have the king againft
#¢ his faithful fubjects fundry ways incited and

*¢ provoked, counfelling him contrary: to the

 # good and wholefome adsice of all the liege-

“ men of England, and. have not blufhed nor

- ¢ been afraid, impudently to affert and prefer
- *¢ their own foolith counfels, as if they were -
** more fit to confult and preferve the com-

““ monwealth, than' all the eftates of the

#¢ kingdom together affembled ; fo that it may

¢ be ‘truly faid of them, they arethe rii_eti,
¢ that troubled the ‘land, and difturbed the

- % nation under a falfe colour of gravity, have

¢ the whole people grievoully opprefled, and
“ under pretence of expounding the antient
 laws,: have introduced new, I will not fay
““laws, but evil cuftoms : fo that through the

~%“ ignorance of fome, and partiality of others,

““ who for reward or fear ‘of great men- have
! been engaged, there was.no certainty of
“ law, and they fcorned to adminifter juftice

- ¥ tothe people, their deeds arg deeds of wick-

“¢ ednefs,
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i i i -b‘ in theif )
¢« t,dﬂCfS "a’ld the VVOI'k Of mlqmty 15
P € y o

. I 1.
ir : hafte to evil, an
eir feet make hz et \

:: i]}?pd\;v;}lr] of truth have they not known

¢ what {hall T fay ? there is no j'udgmen‘t in
r“; w. at’ : > '

" ffl 'délz:tf}s;ny'ffee—men of this land, faith-

< ful fubjecs of our lord the king, have like

| | dition with-
= s of loweft condition wi
- ¢¢ the meaneft ﬂaveﬁ 1to prifon, where fome
<< any fault been calt into p

o ; their
« by hunger, gricf, or the burden of thelr
pr chains, have expired, they ? 15 of money
< ed at their pleafure infinite fu

' me, that
¢¢ for their ranfoms ; the coffers of fome,

i 1, 11 from the
ey might fill their own, as we ;
:: tr?ceg:];%}}llé ?31)01‘,’¢vthey have exhaufted, by

| “have contracted the
«¢ reafon whereof they have

«¢ irreconcilable hatred gl;dtgg;aﬁafgl };lx;rrxgﬁz?:&
| 3 . b‘ 1 : . ) L. B
“ tl;él S ggtz]iilérge'nfui; an incommunicable
€¢ a - {¢

privilege by their deteftable Charter of mon
¢ priviiege, D

ight at their own luft
¢ gbflante, that they might at ti wn. lu
¢ %/ZZ[Z:; f;om all laws both hum@. and

- ¢ divine. -

here te another an or-

¢ Moreover, there is gnqt}}:_e;l é?gi ;}tlh; ¥

‘ "di,nya,ry grievance,-whmh.ult. © amons s :

“m fome meafure doth,ﬁl fwi% e i

« aHf;ﬂ'}ingS -are expofed to f'a‘ ,Alas ! how
¢ were to plunder and theft. .

Wt v in the
' love of money 1n th
i3 gi'eat power hath the love y

10V e, O ye
« breafts of . ? Hear therefore, O )
:: Sf;ﬁ; ?f‘l,;orgf nmy mouth the dreadful de-

dejeéti f your
' ven ; the deje&ion of your
¢« cree of Heaven ; the _11 O < heoon
o countenances accufe you, ,

nces " not hidden but pro-
¢ of Sodom, ye have not hid 'e’_gc claimed
B - 3 Y . :

-~
-

‘“ write injuftice, that

““ poor in ju

dgment,

““ of the humble, that

“ their prey,
““ the orphan,

€¢

“ that covet

£¢

“ inheritance :

¢ like wolves:in the evenin

““"a bone ti]]

“ ith end, ahd

open houfes,

and that

" Wo be to
¢ their houfes in 1njuft
nacles in unrighteouf;

“wo be to

the morning, |

““ thall all prefently with 5 »
*“ the juft fentence of the land.

““ At the ‘hear”in

“ tingled, and

“ tutes, o many
6 us p ’ .

grievoufly fined

- Imprifonmen,

« Hercupon {everal of
drew into fecret places,
their friends ; fome of ¢
forth into the midft of th
fervedly turned out of
was. banifhed the land,

¢ .

» Or conde

_,%&‘? claimed the fin : ‘Wo be to

< be to them that make laws

your fouls, wo
> and writing
they may opprefs the
and injure the caufe
widows may become
they might deftroy
thofe that bujg
ice, and thejr taber-"
efs '

fuch judges who are
8> and leave not
‘The righteoys

ellors to a fool-

g of thefe things all ears’
the whole com
up their voice, 3
| “ alas forus | wha
| B Liberty which we haye
“ which by fom

munity lifted

nd mourned, {aying, Alag!
t'is become of that Englith

fo'often purchateq,

any conceffions, fo. many fta-
oaths,hath been
the criminals ivv;ith‘é

being concealed by.

hem were brought

their offices ; “one
and ‘others” were
mned to perpetual

¢ 'This-

5

WO be to thepy
large pofleffions, that break
and deftroy the man and hjs

confirmed to -
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