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‘ther curious than beneficial ; for, a
Narrative of the little Skirmifhes
- of our Forefathers with one ano-
ther, or their Neighbours, yields
- neither Diverfion, nor Inftruction
“to the Reader : and however the
~ more pompous Relations of great
~ Battles, and the Conquefts of Fo-
“reign Countries, may divert or a-
mufe, yet they can ferve for Di-

retions or Examples to few, very -

few Perfons; and I fear miflead a

~ much greater Number with falfe

Notions of Grandeur and Honour :
‘Whereas the other is really necef-
fary to all who defire to know (as
“all ought) what is right and whatis

Wrong in publiCk':Aifairs.‘The Dif-

ficulties that obftruct the obtain-

| ~ ing this Ignowledge'byR‘éafc‘ming,

-only, and the Incapacity of the
many to difcern the Connexion be-
twixt felf~evident Truths, and the

~more remoteConfequences thacare (1
TR drawn ¢

PREFACE
drawn from them makes a regular
Deduction of Facts (which all are
capable of comprehending) the
molt univer{al Ground of Judging.
This guides the lefs rational Part:
of Mankind, and gives the more
thinking the Pleafure -of _ﬁ;féeing“
their own Schemes reducd ;’irdt‘c)

- Practice, illuftrated and verify’d

by immemorial Ufage. = It may
not alfo be amifs to obferve, that

~ this Kind of Learning muft in

‘thi.s Kingdom anfwer an End more
univerfally fought, I mean Pro-
fie at leaft, as well as any other,

~becaufe it is really ‘more ufeful.

Since *tis our Happinefs to live
ina free Country, where we area

- Liberty to enquire into the Limits

of the Magiftrates Power, and the

“Peoples Obedience, and (all having i
a Share in the Legiflature) few (if i

any) Bills of Moment have been

.fev'e_r*jp'ro;)os,’d,"on‘ whic\’hiﬁbéf_orié_ o
 they

A3




. or that ever can arife,

PREFACE

 they pafs’dintoA&s private Perfons
have not only by Words, but even
in print offer’d their Reafons for,

or againft them. Now, of all the E
. numerous (lue{hons that yet have

arifen concerning our Conﬁltutlon
’tis 1mp0f
 fible any {hould be well difcufs’d,
much leﬁ truly detexmm’d w1thout
a thoxough Knowledge of the an-

tient Laws and Government. Fur-

ther, will i it not be always a ftrong,

and in many Cafes an unanfwerable
Reafon for the continuing gany A&

of Paxhament orthe ena&:mg any

new Law that may be propos’d if
it can. be prov’d to be reftor ative of

our original Conftitution,which by

the Mutablhty of human Aﬂ’axrs is

onlyin Form, and not in Subﬁance
without fuch Aid the fame it was?

On.the othe1 Side, if it fhould be
. madeappear, that fuch Bill changes—

any eITentxal or mdeed a material

Part |

" mitted to us their Poﬁerlty

PRE FACE.

Part of that Form of Government
under which our Anceftors have
livd and flourif’d; even in this
Kingdom above a thoufand Years
and which they, not without great-_
and bloody Struggles, have:tran{-
Will
any honeft Man, I{ay; be for break-
ing that which has been found by

the Expeuence of fo many Ages
(the beft Teft of its Goodnefs) "o

“adapted and fitted to the Benefit of

the whole? Nay, will any prudent
Man knowingly attenipt this 2 fince
it can never be the real Intereft of
any one; becaufe, however theView
of | prefentAdvan tages tothemfelves
may delude and miflead particular
Perfons, asthe Ma]orlty of the Peo-

ple can never have any Intereft but
that of the publick, they will evet

oppofe, . and confequently either

- prevent, orundo fuch Innovations..
_’()m Hxﬂorlans mdeed glve us-In~

A 4 {’can ces




PREFACE.

ftances.enough of fuch Iniquities
prevailing ; but withal fuggeft this
comfortableR emark,thatthey ever
prov’d little to the AGtors Advan-
tage, and but of {hort Duration: To.
our Profeflion this Kind of Learn-:

ing is not only ufeful, but moft ne~
ceflary ; for that much of the Saxon
Lawis incorporated into our Com-’
mon Law we are affurd by good

A;uthbrit’y *;‘andtis confefs’dk'by all,
~ that many of the Acts pafled after
- the Norman Invafion before Henry

the Third's Magna Charta (whence
ourStatuteBooks begin)are nowalfo
inForceunder that Denomination.
Magna Chartaitfelf, and thofeA&s
we commonly diftinguith by the
Appellation of the old Statutes (the
leaft voluminous, but. the moft ma-

terial Part of our Statute Law) are
- all'built on, or relate to the Ufages

ST :Vélr}g:bén*s chbfts,‘ p '3§8. STRERS

N

* what is Truth. ‘Therefore the Wri-

PREFACE.

of thofe remote Ages. How is it
then poffible tounderftand theRea-
{fon of thelargeft, and moft impor-~
tant Part of our Law, without b'eing
acquainted with the Antiquities of
ourCountry? NowLaw and Reafon
being the fame Thing diftinguith’d
by differentNames, as tis confider’d
in different Views ; to determine a
Point of Law by Authority only
without giving a Reafon, feems as
improper, as.if one to prove the
Truth of fome Mathematical Pro-

v poﬁtion, thould without furtherAr-

gumentation cite the Authority of
Euchid : For in my Apprehenfion,
‘tis in the Law as in the Mathema-
ticks ;  we read our Cafes as we do
their Propofitions, not to conclude
by their Authority, that’risthus, or
thus;. but to affit ourfelves in rea-
foningwell on thofeSubjeéts,and by
the Obfervations of others colle&

tings
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tings of the Learned ought to be
thoroughly ftudy’d, fince no ope
Without fuch Afiftance can poflibly
~attain {o great a Share of Know-
ledge as with'it: bue if any fhould
be contented with a- mechanical

Skill inLaw by Authority only,even

yetis this Learning neceflary; for
there are a very great Number of

Cafes which mayoccurin the conrfe

of Practice;, on which ‘without it

(Authorities bein g dubious) no O-

Pinion can be given, For Exam;ﬁle;'
,]-t"haS: been queftion’d, whether the
Bithops had a Right to vote in ca-

- pital Cafes, and to be try’d as the

Temporal Lords,: by the Houfe of

Peers2hadthe Nature of Baronages

an‘d ‘Peerages been »fr‘igh‘tly_ ftated
this never would have beeqg doubt-~

~ed; and I truft hereafter neverwill,
If then the Antiquities of ourCotin~
~try are worth knowin g, ’twill be

ﬁuely confefled, that Part which

relates

- PREFACE.

relates to the Legiflature is emi-
nently fo; the Importance there-
fore of the Subjet feems to fuper-
fede all Apologies for an Attempt
toilluftrateit,nay perhaps, it makes-
it the Duty of all Perfons to contri-

~ bute what they can to fo great, fo

good an End. = o o
. It may feem an extravagantPo-
fition to fay, that the prefent Con-
ftitution of our Legiflature is built
‘on thefame Principles, and hasun-
-dergone no other Change than
what the Alterations of Time has
wrought in our Circumftances,

- made neceflary to preferve-its Fun-

damentals; as that in old Germany
was; if not from the firft planting
of that Country, at leaft from the
firft Accounts we have of it, which
are fixteen hundred Yearsold: but
as to this, the Conftitution may-be
compard with our Language, the
“prefent Dialeét being fo widely dif-
T l ferent

PREFACE.
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ferent from what it was o many

Ages fince, ’tis {carce credible that

it has receiv’d no other Changes,
but what fuch a Length of Time
neceflarily works in all : And yet,
whoever will, gradually afcendin g,

readBooks of every Age totheold-

eft of our Saxon Monuments, will
not be {enfible of the Change. So
faresit as to the Conftitution in ge-

neral, and that of our Legiflaturein -
‘particular,” when the Times and

Caufes of the feveral Changes that
have-happen’d in it, come to be
ranged in due Order (which {o far
as it concerns the Legiflature, is

ainyd at in the enfuing Sheets) all

appears (or I'm much deceived)
eafy, coherent, and natural.
-~ Some Readers may think the
- two firlt Chapters of the enfuing
- Efay are niot neceffary to the clear-

ing the Subjects  here treated of ;

‘andthisIthe rather fu ppofesbecaufe

e n

,.,.4‘-4 e, i
o L g e
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in the firft Defign they were no
Part of it ; but a better Infight into
the Subject convinc’d me, that they
were not only ufeful, but effential;
and I'm confident, every Reader on -
due Confideration of the whole will
think fo: ForAuthority and Reafon
both concurin convincin g us, that
the Germans carry’d their own

‘Form of Government from Ger-

-manyinto theirConquefts, and that

‘the Sawons fettled the like here.
~As 1 have by Citations at the
Bottom of the Page not only

vouch’d Authorities - where Au-
thorities were proper, but alfo on
other Occafions honeltly acknow-
ledg’d what I have borrow’d from
printed Books ; fo muft] here own,
though I can find noWords ftrong
“enough to exprefs my Senfe of ir,
one of the many great Obligations -
~of thisNature that I haveto my ex-
~cellent and moft learned Friend Va-

T thanid
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thaniel Pigot, Efq; He fiftoblervid

to me the Neceflity of being ac-
quainted with the Feudal Law, for
the obtaining a perfe¢t Knowledge
of our own, and kindly permitted

me to read fome of his excellent

MSS. on that Law: - From them I
‘have borrow’d many Things con-
cerning the Feudal Law ; which
Treatifes not being in print, it

feem’d ‘more proper here to ac=

knowledge in- general, than by
witas S ) y
‘particular References to Books the
.Reader cannot turn to. =

. Thefe Sheets are’ calledv,:an;Eﬁ

{ay, becaufe I would be underftood
throughout the whole to propofe,

+ and not to determine; and the

Readers are defir’d fotounderftand
-what is faid, even where, to avoid
the naufeating them with the con-
tinual Repetition of Hypothetical
Particles, *tis not fo exprefs’d. This
Deference to their Judgments, and

= SRR the

1
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“one be more ready than my felf to |
‘give up whatever I've wrote which
fhall appear to be untrue; for I

. PREFACE

 the Obfcurity of the Subject will,

I prefume, with candid Perfons,

~ not to mentjon others, be my Ex-
“cufé for any Miftakes that may be

committed; and therather, becaufe

as the Difcovery of Truth has been

fincerely aim’d at, I with they may
give Occafion to fome Perfon more
capable of treating this Subje& in
an exacter Manner; nor fhall any

am as unwilling to P‘Cl'ﬁﬁ,in;Er—',
rors, as I can be capable of falling

intothem, -
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CHAP I

Of the State of Europe, aml par-
| tzcularly of the Form of Govern-
ment in Old Germany ; the fub-

2
IR

" duing the Weftern Province of

~ #he Roman Empire by the Nor-
thern Nations ; the Orzgmal of all
~ the Eiropéan Mmarclozes, Par-

- ‘jlzamems and the Feudal Law.

LL the Euro]zmn Govern- All -

' Cr‘ R ments confifted orxglnally rope wds

riginall
--1r- of few Perfons, contain’d d,f,ded Y

RS {mall DiftriGtsof Land ; and ino fmall
9} within the Compafs of e
~ what we now think hard-
Iy fufﬁcxently extended to compofe one
e B ngdom, '

P9
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Kln dom'-’ we . ﬁﬂd many‘ Princes dlgfﬁd

fy’d with the Title of. King: Thus, not
to mention others, .we read that there

were in Italy Kings of Rome, Alba, He:

truria, ®c. And tho’ thefe and thé

like States were antiently ftyled King-

doms, yet if we were to fpeak of them

- according to the prefent Accepration. of

theéWord, and:Notions of T ings, we

~fhould rather call them Clans or Septs ;

- Moft of

them were
reduced
wnder the
Roman
Govern=
ment,

for with refpect to the Extent of Ground,
the Number of Subjects, and the Power
of the Superiors, they refemble more
the Highland Lords in the North Part
of this Ifle, or the old Tains in Ireland,
than the prefent Luftre or Power of

~The Romans (twas a natural Confe-

quence of the Circumftances of thofe

Times) whilft they were a free Statey

extended their Command over great part -

of Africa, and Afia, and all Europe 5

(Britain, Germany, and the more Nor-:

_thern Provinces only exeepted.) As their

~ Empire encreasd, {o did cheir Vices, and
~the Corruption of the People, which

gave Cefar2, whofe Youth had been {pent

in the moft fcandalous and abandon’d

manner, a favourable Opportunity to-ef-

| fect what Cariline had aim’d at before; T

~ = Vid. Suetonium in vita Ceefaris, "

g I( .

- meawy

s
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 theari the reducing that Empire under his 7ot inss

own Power. As Catiline's failing lefe 227"
his V‘At't'emp\ti 'bl‘a!ld?d*Wi‘th' “the’ odious Ca};faﬁlf.
Name of a Confpiracy, which'his Ad-
verfaties moft juftly impos'd on it ; fo

Cafar’s Succefs made Pofterity call his

Rebellion by the 1pe.c:ilou_s",7 but'improper
Name he himfelf gives it in his Commen-
tiries, of a Civil War. 'That he eftas

- blithed Tyranny, arid that' it continued
long after in the Rowian Empire, is too-

well known to be farther infifted on.
~ Whiltt all the reftof Eurgpe (for Bri- the Ger-
tain, after the Change of the Roman Go- mas 17

vrved

vernment, was fubdw’'d) groan’d under the . 7.

ermany (under this AppellationT acitus,

Paulus Warnefridis, and others, com-

prehend the Northern Nations b, - fot.

they come from one common Stock © )
ﬁréfer._ved its native Liberty, and proba-

ly ‘the felf-fame Government that was
eftablithed when thofe Countries were .
firft planted'; and then, as now, ’twas 7us cos-

divided ‘into many States, all indepen- firstion of
~dent one of another ¢ ;' few, very few

the Ger-
: : e o 2o RS AR man Go-
only, were under Kings; and but two of vers-
thofe wete abfolute Monarchs . In the mets

b Craig, de Feudis r9. Verftegan 156.

< Grotii proleg. ad Hiftor, Gothorum, 22,
4 Cefar de Bell. Gal. lib. 6. c. 21. E
¢ Tacit. Ger, c. 43, 44, & 7.

I Bi other
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other Provinces there were. Superiors,
diftinguifh’d in the Lazin Authors; from

. whom we have the Account of their. o-

- Expreflion, Scis ut funt diver(a natura

riginal ‘Government, by the Name of

- Princes, in Latin, Principes *3 which

Word : denotes no. more than the Firft,

‘nor, as to the Roman Affairs, duting

‘the Commonwcalth, is it to be found

“in any other Acceptation. ‘Thus Prin-

ceps Senatds does not denote  the Ru-
ler or Tyrant of the Senate,” but only
the Perfon who had the firft Rank in ir.
Under the Emperors, evén {o low as774-
jan, (and lower we need not look, for
’tis only neceffary to know what Senfe
Tacitus ufes the Word in) we find the
Word Princeps. ufed by his intimate
Friend Pliny, in his Panegyrick on 774-
jan, in alike Senfe : Hic regnum i, fum,
queque alia captivitas gignit, arcet ac
Submover, [edemque obtinet primcipis,
ne fit domino locus 8. And in the fame.
Panegyrick, in another Place, he has this

dominatio & principatus, ita non aliis

effe principem gratioremy quam quz
- maxime Dominum graventur ®. .

The Princes amongft our German An-
ceftors obtain’d their Dignity by Ele-
. f Tacit.;Ger; & Cafar, ubi fﬁpré;- g | o

g Pag. 328, . S

h Pag. 319.

‘&ion,

‘thofe who had been

[5]
&ion i, and their Authority confifted ra-
ther in perfuading than commanding ; in
‘Affairs of little Confequence the Princes
‘determined; in thofe of great, the whole -
‘Nation; who for the exercife of this -
Power, and to confult of their own
common Good,  met at ftated times -
arm’d. At thefe Meetings were all great
Afhairs fettled, ‘Princes chofenk, and
| guilty of Crimes
might be accufed!: Here alfo were the

Youth, when grown to Mans Eftate,

produced, and by giving them’ Arms,
advanced into the Rank of military
Perfons». -~ - .. B
~ The Territories of each Nation were
divided into feveral Cantons®, which
were afterwards call’d Counties ?, where

the Princes adminiftred Juftice, and com-

| gofe’d Controverfies, but not folely or
by their own Authority, for 100 of the
common fort were aflociated to them,
‘to give them both Advice and Autho-

rityp. The Princes alfo annually affigned
Lands to the People, according to - their -
"Iri_bes' an__d Families, to be by the Indi-

. ¥ Tacit. Ger. c.12.
-k Tacit. Ger,c. 11.
I'ldem c.r2. '
m ldem ¢ r3.
n Tacit, Ger, paffim.. o o
2 Grotius de Antiq. R. P, Batavorum 6z,

? Tacit.Ger. c. 12. Caefar ubi fupra. =~ :
| B3 viduals
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viduals poflefs’d for one Year and ne

longera. Thefe were afterwards by them -
-portxon’d out to their Slaves, to plough
~and till,. under a Refervation of part of
the produce of the Land; for in Ger-
~ .many each Perfon’s Wife ‘and Chxldren

did the dome{‘cxck Bufinefs of the Fa~

K lmlyr :

In time of Peace the Germarz Natlons

* had no common Superior of the fe-
‘veral Cantons each Nation was - divided

into, but on any War one was chofen,
with power of Life and Death, to com-

~mand the Armys; in which the Indivi-

duals were ranked and placed in Troops,

-not- by Accident or Chance, but accor-

ding to their Families and Kindreds®.

~ On the whole, what the moft learned
‘the late Bifhop of ?eterbaroug/o fays of.
-all . Governments in their primitive Infti-
‘tution, is ftri¢tly true of thofe in Ger-
many: His Words are thefe, « And we
# find no other Obligation laid on them
¢ that were under the fame Govern-
¢ ment, but that they were -to .be
€ («ru,u/,w.xo;) ‘Affiftants to each other in

f cafc of an Invaﬁon ﬁom w1thout, or

. Ceef. de B. Gal. lib. 6. c. 20. &hb 4 c 2.
¢ Tacit. Ger. c. 25,

8 (“aefar de B. Gal. lib. 6. c.zr o

¢ thxt Ger. ¢ 7

®a

~a
8 g

L 7]

« a Rebellion arifing within the fame
£ ngdom Vi

'Tho’ the Romans branded our Ger—
man Anceftors with the Name of Bar-
barians, yet if we look: clofely into
things, we fhall find the Northern Na-
tions had more reafon to retort that op-

‘probrious term : - The Learned Grotius
has very. exaltly drawn their Compari-

{onv. In this Place it may be {ufficient to

. remark, that tho’ the Romans certamly

exceeded them in all the Elégancies and

- Luxuries of Life, and alfointhe Politenefs

of Manners; ‘yet in- Benevolence to
Mankind, ‘the’ great Virtue of human

‘Nature, this People excell’d the Romans.

We are: expreﬂy told: the: Spamards

found . it more ehglble to live in- Sub-

The old
Germans
not fo bar-
barous as
bas been
mmgmed

Jeétxon to thefe Northern Invaders, than

to the Romans*, and ‘tis highly proba-
ble others did {fo : And well they migh ;

for as-is already obferved, the greateft

Rigour they ufed  to Slaves, was only
reducing them to the ftate Farmers are

in at.this time: - Nay, one of the fineft
“ Genius’s that ever Rome bred, mentions
the difference of their Circumftances, as
if he. thoughtihem th¢ ha‘ppic’r of the

itwo,

" v erg Gentmm Anth p z6r L
© w In proleg. ad Hift. Gotho, p 32, &c

x Marxana lib, 5. ¢. 1. _ "
B 4 | Lzéerms




| The diffe- ’ ,
rent offells ope in a State of Liberty, the other of*

L very,

Libertas ultra Tanain Rbenumque,
- receffit, : A

Et toties nobis jugulo quefitanegatur,

Germanum Scythicumque bonumy.

‘Germany and Rome con‘tinuing; the

of Liberty

and sla. Slavery,  yield the moft illuftrious and

evident Proof of the Confequences that
‘attend ‘thofe - Conditions.. That great
City, which from {mall beginnings in a

_free State, extended its Empire fo wide-

~ly, that as Livy exprefles himfelf, it
Labonr d nuder its own Greatnefs: 'Fhat
City, whofe Inhabitants, whilft ’twas
free, notwithftanding its continual Wars,
~multiplied fo faft, that it fent Colonies
into the remoteft Part of its far extended
Command; when reduced to Slavery,
{oon became depopulated, as didits Pro-
“vinces: Tho’ many means were tryed to

allure and compel the Inhabitants to

marry, yet they all proved ineffectual;

and well they might, for who would ex- -

~ert his Induftry in acquiring a Property

“that was unfecure, or get Children'who .

could be certain of no other Inheritance
but Slavery, and were fure of that? The
Strength of the Empire was not only
decay’d in Numbers, but more in Spirit ;

y Lucan lib., 7; lin, 243. .
B - for

.
i

gent

@

- Country.

Lol

for Slavery debafes the Minds of Men ;
And it fares with Nationsas with private
Perfons ;' both by . Oppreffion grow
ftupid and decline; even-as low as the
brutal part of the Creation, unlefs they
have Spirit’ enough to ‘rélieve them-
felves: "And then thé Caufes of their
Woe, as'in Juftice they ought, and ever
will, meet with an ample Retribution.

" The Liberty in Germany produced
the fame Effeéts that it had done in

“Rome, they multiplied, and being hem’d

i by Nations as freec as themfelves,
the Sea, or the Roman Territories, and
thereby having no  Opportunity of
fending Colonies in a peaceful Way,
were forced to do it in-a military one.
For Mankind, like Waters, if pent u
intoo tarfow a Compafs naturally bfcéﬁ
their Bounds, and overflow the adjacent

* This Increafe of Numbers amongft the 7% -

Northern Nations, tho’ it neceffitated e/ of
them to difgorge themfelves, yet aspiie.”

: oY - B 43 Germany
none had a permancnt Intereft in Land, recefirared

there feems to have been no Foundation ¢/

3 . - S -, . out Colg="
in Juftice or Reafon, to determine who s, +

‘were to leave their.native Country, and
‘embark in the laborious and perilous At-
‘tempts of conquering new Habitations.
+ "Tlis therefore highly probable, they all fow shey

proceeded in appointing the Perfons that /7o
oo h v wete in doing ity
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were to undertake thefe Expeditions, in
‘the fame or like manner that the Lom-
bards (a People of German Origin) did;

they by Lot decided who fhould go a
Colonizing in 2 hoftile Mannerz. ~ That
thefe Armies were form’d in- the Man-

ner .we have already defcribed to be

~ufual in Germany, is a truth too obvi-
ous to need any Proof. :
The Gene-- In the General a twofold Superlorlty
ralkada may be ufefully remark’d;. firft that he
dwible Su-\yas Superior of ‘the whole colletive

- periority. Body ; fecondly that as the whole was a |

confederate Force of different States, or
at leaft of different Cantons, and the De-
tachments of each led by Superiors of
“their own, fo was he, as well as others,
Supenor over his own particular Follow-
ers; and that all the Power- that the
General or any other was invefted with,

~flowed only from the Good-will of the |

Individuals,  and was’ conferr’d by Ele-
“¢tion, is evident to any one who will

duly confider what we have already faid-

of the Form of their ‘Civil Government.

The Settle- Many were  the Irruptxons of - the

ment of the

Northrn Northern Nations; and as the Imperial

 Nations in S€at was removed to Conflantinople, the
-~ theweft of wretched Princes, that ruled this decay-

Europe. ing Empxre, took moft careto fecure the

C Z
' Pal‘tq

s Paualus Wamefmdus de Gei‘ns Loncobardorum,‘ de
: , R .o 1011 Clnomc 733 Mamna, lib. 5. ¢. 5.

Parts near the Place where they refided, -

and confequently left the Weftern Pro- -

vvinces more expofed. And as the In-
.habltants were thinn’d, -and thofe that =

were left were debafed in Spirit, ‘ thefe
Inyaders, tho® ill armed and worfe dif-
¢iplined, with lefs difficulty - conquered

all the Weft of Europe, than the Romans

did one Province from the Natives when

‘they were free.. And at laft the Franks
and Normans fettled in France; the

ngoéam’y, andafterwards the Normans
in Italy; the Alans, Vandals, Suevi-
ens and Silingians firll, and finally the
Goths in Spain®, and the Saxons in
»Eﬂglmd All which Revolutions, how-

ever amazing they may feem to fhort

fighted People, yet to thofe of any Pene-
tration will appear nothing more thanthe

natural, and as I think neceffary, Confe-

quence of the Liberty the Conquerors,A

and Slavery the Conquer'd lived under..

‘To underftand the manner how thefe
vlé’corlous People fettled themfelves, in
their- refpetive Conquefts,” which will

:at once- difclofe ‘ the - Origin of all the
'Europem Governments, and the feudal
, :]Law ‘I muft premife this Obfervation,
72 that by the Conqueft of the Land,
+ the Property of the whole was vefted in

-g:he collective Body of the Peop?e, and

1nQE
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The Pro- not in any one Perfon. Aund for the bet-

peryofthe vor oftablithing this Truth, I will prove,

“conquer'd

‘Tand was that the Right was lodged in them; and

i  the col- alfo that that Right was by them enjoy-

. dyof the €y purfued, and executed. S
*  vicors.  In order to thew how the Right ftood,
The Proofs 'tis to be obferved that thefe Adventu-
of this Pro- yers were not Hirelings, had no Pay as

pefitin. our Armies have, which confequently

are in the Nature of hired Servants, and
whatever they get zbey get for the Be-

nefit of their Pay-Mafters ; but theirscon-
- fifted of a voluntary Saciety, and weére,
if 1 may ufe the Expreffion, Partners in
- the Expedition b: Fortho’ the General,
and other Chiefs were trufted with the

conducing them, in fuch manner as

would beft anfwer the Ends they propo-

fed; yet furely none can fuppofe they

left their Country where they were free,

and ventur’d their Lives without any.

Pay, for no other End than the acqui-
- ring a Property in the Land for their
- Leaders, and nothing for themfelves, no

not a Habitation, without lofing that

- Liberty, the German Nations always
~ prided them{elves fo much inc. Second-
ly, in fack the Land was parted amongft

- the Individuals, and we read exprefly,

b Craig de Feudis 2o, »Mezaray in the Lives of CIQ-: ‘

- thaire Il and Philip Aug. ™ =~ .
£ Vide Tacit, An. lib; 11, C. 16, &, -
L - that

. 'Normavndy‘, &c:

[ 3] |
that Rollo; out William the Ift. Anceftor,
honeftly divided Normandy by Meafiite
amongft the People he ledd.  And this
Notion of every Individual’s having a
Right to a Share in all that was got by
War, . continued - long - amon’gl% thé
French ; of which I will mention one
very memorable Inftance, and that too
even when they were under the Govern-
ment of Princes dignified by the Wri-
ters  of thofe Ages, and by us fince; -
with the Title of Kings; ’tis this: A
mongft the Plunder a Piece of Church-
Plate was taken; this the King bhad a.
Mind to reftore entire to the Church it .
belong'd to, but one of the Soldiers in:
fifted on his Right to a Share of the
Plate, and with his Sword divided it,
and took Part.. Their King a Year af-
ter, took occafion to quarrel with and

- deftroy that Soldier; but his not doing

it theny evidently fhews, he did not

~ want Will, but Power to punifh the
- Adtion, and that what the Soldier did,

was by the Ufages of that Nation, con-

- fonant and agreeable to Right and Law .

The Property of the conquer'd Land 7, Necef- -

~ being then in the whole collecive Body of /ity ofpars-

- o YA cos X v S v ing the con-
the Conquerors, every Individual might uerd

. be faid in our Law-Phrafe to be feized zans,

4 Vide Bafnage on the ﬁrﬂ.cbaptef of the Cgtjim)s of:

. € Mezaray, p.3. -

1 - per




per. my @ per tout, and to have a
Right to fome, tho’ an undertermined
Part :And ‘as the Irruptions from'thé

- North did not proceed from any Luft of

Rule, but from Neceflity ; {o the plant-
ing, and mnot plundering - the Country,
was the end :propofed : Therefore the
afcertaining this unfixed Intereft was nés:
ceflary to their intended Settlement. . />
How'twas- - - As the . conquering Army was com=
dme.  pofed of a rude;and unpolifh’d People
of feveral Nations, or at leaft of Detach:
ments out of .{everal Cintons in::the
{fame, {o.was it the moft obvious and

natural Method, to proceed in the Diftri- -

bution of the conquer’d Land, by Vaﬁigg?'-

ing to each diftinét People a certain Di:

{trict of ‘Land as their : Pottion,. who
having lived together in their native
Country, and after their leaving it aft
fociated under the immediate Conduct of
one and the fame Perfon; were planted

together ; that to ufe Tacitus’s Exprefs

fion, mutua caritate Rempublicam eff-
cerent.  Thele Apportionments found-

ed feparate and diftinct Governments in

their firft Infticution, refembling: in all
- Relpedts the Cantons in old Germany;
whenzethe and not unlike the Princes of the : En-

Divifion of 4 ipe, and are the Foundations of moft

Kingdoms

- proceeded, Of the Divifions of the Weftern Provin-

- ¢es of Europe, whether they are diftin-
. I

oo | o guifhed

f _G_rpt»iu;:de; A.Rep.‘_Ba't,.ér.' |

[
guifhed 'by the Names of Principali-
tics, Dukedoms, Counties, or: any o-
ther Denomination : - And' many Re-

‘mains of the antient- Sovereignty of

the lictle Stares ftill fubfift, tho’ they
are in -all* Places, -except ltaly and
Germany, deftroy’d.  ‘The Adminiftra-
tion of Juftice, the gréat Chara&eriftick
of Sovereignty in thofe Daysf, is-yet,
accordingto thefe old Divifions, feveral
and diftinct. Hence ’tis that in France

every. County and Duchy (I fpeak of
- the old ones) had, and yer have, a Par-

liament ; in Spain’ all “their numerous
Kingdoms have theirs, which' they call
Cortes 5 and -in England, not to men-
tion the Royalties of the Palatinates,
cvery County has a diftin& County

- Court " All which, however théy,vdiﬁ‘e't,

now in- Name and Power,. were, ‘in their
firlt Inftitution, one and the fame. And
fince the Decline: of the County-Court,
the Judges have feparate Commiffions
for the Powers they- execute in the fe-
veral Counties.~ Nor is 'the ‘military
Power - lefs feparated, being in other

Countries lodg’d in Governours'of the

feveral Provinces; and in ours in Lords
Lieutenants, whofe Commiffions for eve-

1y County are alfo feveral,

From-
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From afcertammg the Propetty of eve:

'ry People the Confederate ‘Army was

compos'd of, the next Step was the
Diftribution of thefe Divitions.. We
have feen how in Germany Allotments
were made of feveral Portions of Lands

“to the Indlviduals,' accordlng to. then:

Families and Kmdreds, to be poﬂ'eﬂ'ed
for the Space of a Year, ‘and how they
were afterwards portxond out : Thele

| Conquerors proceeded therein accordxng
to the Ufages of  their own native Coun-
‘try.  Thatthey did it at a general Meet-

- ing, we may reafonably believe. ~And
it feems.clear, that it was done alfo by

The E-
" fate of
the firft

Proprie-
tors only
annu#l,

Families and Kindreds, not only . from
‘what we have already obferv’d, but alfo

" becaufe we find amongft the Lombards,

after they invaded Izaly, one of their
Chiefs infifted on having fome partxcular

Lineages and Families for the Inhabi-

tants of his new Dukedom®.

" The Intereft in the Lands fo affign’d
was but annual, and the Ufe of Percep-
tion of the Profits was only given to the
Occupiers, the Property remaining i
‘theDonors. Hence arofe the Dnﬁxn&:on

of Dominium direCtum, and Dominium

utzle, the Chara&enﬁnck of Feuds‘

K Paulus Werr efridus de Ge{hs Longo. 7@ I,

Thcf'e

T e ooty St

[7]
~ Thefe Allotments to particular Pet- The U of
fons ‘ar¢ call'd by the Authors  who #heword
write in' Latin, whillt they remain’d an- por ong
nual, or only for Term of Life, Bene- Feudum.
ficia; aName they were firft dlﬁmgudh’d
by in' the Reign ‘of ' Clovis 2.~ This
Word yet is ufed," tho applied only to
Church ‘Preferments.. Afterwards, as

Charles the Groﬁ, in'the Year 884.
Feudsb, in our Language, for ought ap-
pears,’ ongmally as ‘now, Fees. " Even
in the fame Senfe the Word' is- at thls'
Day ufed in common Parlance. ©

famongf‘c the Gloffarifts’ concerning ' the v#i of
Derwatlon of the Word Fend, which the {f’;ﬁ"”d
Reader may feef in'the Books reférr’d to :
in the Margin . The 'moft rational Ac-
count that I have found of its Etymolo-

gy, is ‘that which dedices it from wo
old: Teutamck Words, “Fee and Oty or

Odd ; for d and £ are frequeritly: inter- |
chang’d in the Germzm ‘Tongue 3 ‘the

firft: of which. orlglnally had the Sigii-
fication . it now has in common Ufe, the = ..
latter Word fi gmﬁedPoﬂ'eﬂ" ons: Sothat "~ -

: gomxmcx de Alodns, c. 8 : '
raig's Sov.” of Scotland, X Dommlci c
_f c Somner of Gavelkmd - 7 S Ig

C »th’m\’

tis thought, firft in’ the Conftitution of :

Theéte is a vaft Varlety of- Opxnlons The Deri:

'Verbally tranﬂated it means no rnore-, ,’
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- than a Gift of Pofleffions?. ‘Norcanthe || been us'd to. And in Fadt fo ihé}" did ;
writing of it ?1‘2. P}% efent 'IF "”d”fm ‘be. ;n /)" for their feveral Leaders prefided amongft
Objection 1o Fhls By 0 08y o it || their Followers, in the Adminiftration
of e o compony b | S b o s
T ;72” ¢ and Feo ﬁ? "gth g% the o is Princes did in Germany. - And as thefe Their mi:
baedly foanded in e Prononciation. were temporary Officess %, tho® diftin. /7o
| hardly founded in the Pronunciation. = ‘guithed by various and different Names; s no.
 WhenSer- | : Whether on the D{ﬁnbutlon Of the the l‘ight'ﬂndei‘ﬁandin Wthh WH . w‘h, o gea‘
. . . e ) . SR | . RBP4 A (= ¥ | | A by . nominas
viosortte Land any Service was expreflly relerv'd, 1 o B ite to the cloating what e fhall
refrced. 1S ot determined by any Author of 11 g b BTy
Note ; - but it  {eems highly :probable | ner fay on the Subjedt of this Effay,
~Note 5 . but It Jeems. DIGNiY.  probabie therefore the. Explication of thém muft
that' no . Setvice was. referv'd, . becaule be here attempted. . Thefe- Names may
}h§~ Allot}melx\x/;:s ,%f"li;e:ling::i given lw:he P;g be aptly divided into m.g‘mﬁs Sﬁt{ |
~ {eflor as @ ' ~h-613, bertOEO a ‘;;3 un atr}l’ > ﬁ" ' thofe which are ufed in the feyeral Lan-
iw.. clety, 1o be hewd but fora¥earat molly Gy g0 of the  Conquierors ;- {econdly,
. Auch Refervation feems unneceffary 5 for -} g B0 Cal e e T
" why fhould the Donors ftipulate for a Atchors. 2 ¢ 5 o Y o P Latin
Power' to -remove, :a. - Poffeflor, whom " The Rank  of Men swhoti. Torirms 10 i
they otherwife had a Right to deprive Ryles Princes, by & Wond vamamss oo oo
of his Fee withia the Space of a Year, nough in the Gepman Laws, o il 005
- and at any Time by expelling him the Cougn I Lue Lrerman Laws;: are calld rep, ana
Societv. cr a8 we tiaw ol i PRI ﬁf'ﬂ,%fiawwhwh.ﬁgmﬁes.fnos-mo’re;th‘an its Deriva=
- Society, or as we ow call it, outlawing Judges”. OFf the fame Impott is the "
theParty. - s old Saxon Word Gerefa; nior is it un:
;l;lkfelyﬁ that originally they: were of . the
Hame Sound;; for whoever will: but con-
fl’der,-g' that Writing; ‘the greae Prefervet
- ©of Qrthography, wis unknown: to the
S, axons at their coming here, how va-
flous, even at this time; the fame Words

{

wha . As thefe victorious People were Ger-
Form of - mans,-and parted their Lands according

- Gowvern- iyt T , N AR ST
 mens the 10, thet Methods practifed .in Germany, |
. German ~’twill be naturalto fuppofe that they efta- ||
B Dlifhed a Governmne conformable to ||
intheir -~ that they had in their native Country

" 4 Grotii Proleg. ad Hiftot. Goth, p. 20, Shilter de
Succef. Feud. Sommer of Gavelkind, 109. & in Glof~.

fario, Vide etiam Spelm. & Dufrefne in Gloffariis.

’ 3 ‘ - been \}

¢ Mariana, lib, 6cr~Mezera s&e, o
__f Grotius de A, Rep. Batay. 63 & ide Lésesn Salic
Edit; per Eccard, p, g8 dec. - oC egem Salic

o R
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in different Places, are pronounc d 'wﬂlf._
teadily. conceive that ,;,afomC'_-;Vgrgt{ydf% j
Spelling muft neceffarily .occur. - belt ? 5
1 .would fubmit it'to the Learned:in: the

-+ Sawon, whéther thee in'the Syllable Ge
N gggsa ﬁdt;_‘.l’ike,thc *He‘bre:zg;SbeW) ‘o’r}ly_'
" {often the:Sound of’ »‘th_eflﬁetterG,_W.‘hl.vc.lz
. otherwife: was in the::;’iold « Teutonsck

' founded like K¢, and of it {elf conflitute

be loft, fare ’tis that this Word was hete
wrote without it ; for-1n ;').thz!é’ : aw;
which go under the Name.of d-ég@?’_
the Confeffor’s; We find:the Word Gréve,

a5 the: Brench - haye their Greffier; a

e . [FESDON, I N Py it d
Word derived from:the fame Root; tan
Ori?z',rin'allyfof ‘the fame Signification ®.

.. - 1t {hotild feer alfo that our Anceftorsin-

" differently - wrote this "Word Greve ‘ot

} t - Grave, Aince we ﬁndlt Wfo-t_e‘m’f?h?f
" laft manner in the Word Po ’"fg’f"yf’f%
~ and alfo: in{everal Sirnames. As-the e

~was loft in the;latter Part of the. Saxons

Time, fo in the Norman the Spelling
was yet reduced tosamearer Conformity

“ to the:Sound, and the G is left out’of

 the Beginning 3. whence came the well
known:Word Revestu: =i e Wi

PN f»; ¥ ! oo

" & Grotii Pro

h Spelm. inyoce Grawio. -5 5 .
i Tnfit 253, Veregam 290, 386 o

o  As

legomens ad Hit Goth. 0

Zel

! [ ] »
.. As the Word fignify’d a:Judge, and
the Kingdom in procels of time was {ub-
divided into {maller Diftricts, viz. Try-
things, Hundreds or Wapentakes, Ty-
things, or. Town, ;every one of  thefe
Diftricts had -Judges. Hence came the
old Words Led-Grave, Cent-Grave,
Tun-Grave, and others .. So in Ger-

- many-the Judges of the Divifions ufed
in that Country. were denoted by thefame -
‘Word conjoin’d with the Name of the

Diftrict : For example, the Judges of the
Boro’ and Marches were called Bur-

Graves, and March,or, asnow common-
ly wrote, Mark-Graves '; and in thefe
- twolaft, evenit yet fignifies the fovereign -
Princes of the Territories ’ris applied to.
~As this Rank of Men were called s sene
‘Graves from their Office, -and as a-% o
‘mongft an.illiterate People Wifdom can ge/ar,
only be got by Experience; fo were |
they, as it feems, commonly, tho’ not
always, old Men; and from their Age
received - another - Appellation | here in

England, being in the firft Ages of the

Saxon Government call'd Ealdermen,
-which, literally tranflated, fignifies -
dermen. In France, Italy, and Spain,
where the Lazin Tongue was more efta-
- % Spelm, Gldﬁariuiﬁ in his vocibus. , \
| Selden’s T3 les of Homour,348. Vid. Cambden, 227,
m Fortefcpc onFortefcue of qu'av{,c\/.ey,‘"éz._]f R

Cs  blithed,
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- Princeps.

[ 22
blifhed, and rather corrupted than extin-
ouifhed, they were denoiiiiated by
Terms derived from the Latit Sensor s
and we fince the Conqueft ufe the Ex-
- preffions Seigniory and Lotdfhip as fyn-
onymous Terms.  The other Appella-

" tiofis, of Prince, Senior; Count, and

Diike, being Latin Words; wrote and
 {oundéd according to the Dialects and
Proniinciation of the Natiohs that utter

them; will be beft undeirltood by ex-

- plaining the Lafin ones. - =
horian The claffical Senfe of the Wotd Prin-
ing of the ceps having been ftated, its Signification
" ly here confidered. “Two Authors of
~ unqueftionable Authority; have been
- pleafed to inform S, that this Word,
when applied to the Saxon Times, fig-

nifies Ealderman ».  Subfequent to the

- Conqueft, the farhe Notation of the
Word continued ; for ##lliam the Con-
quieror is indifferently ftyled Duke, Earl,

~and Princeo. ~ But this Word in the Nor-

mian Tithe Had yét 4 more genetal Sig-

nification ; for Example, Eadmerns ules

t

it in one Place as co-fignificant with the

Latin Words, Primoribus & probis bo-

' Selden’s Titles of Honour, 50u. Judge Fortefcue’s

' Notes on Fortefcue of Mondrehy, . 64. ‘Vid. Matcul-

'phi Monachi Formul. 8. & Bignoi. not: ad illam.
© o Portefcue ubifupra,

in the middle aged Writers ficed be on-

minibus

-3 Domini¢i de Alod. ¢, 8, 13, 14, 15,076, .17

o [ 23]
minibus Cantie P ; and. in another eny-
merates the Perfons comprized under it
thus, Epiftops, Abbates, & quigue Nop-
biles 8. But what clears the Senfe “of
the Word beyond all doubt, is the Ufe
this Author makes of it, when he relates
that Hen. 1. fammoned the Bithops, Ab--
bots, and Princes of the Kingdom, to do
Homage to his Son #/#/liam; for by the
Rules of the Feudal Law, as then under-
ftood, Homage was due from all the im-

~ mediate Tenants of the Crown, and

them only ; therefore 'tis plain thisWord
mllllﬁ comprife all thofe Tenants; and no -
other,” i nomio oot =

~ - Oneé of thé oldeft; ‘and indeed the 17, s

moft proper Expreffions that 1 find ap-in ofsie

plied to the Chicfs of thefe victorious i *
People, more ‘commonly after' called = -

| Com” es, is the ’A Word ‘Sensor %} ‘which

~is no_more than a mere Tranflation of

the Saxon Word' Elderman ; -wherice
| one would incline to think that Expref-

fion, or an equivalent Term, was ufed -

in other Countries as well as ours, "This
Word is explain'd by Sir 7. Crasg thus,
Senior, i.e. Dominus Ealderman, Baro

Caput Tribuum *. -~
v Pagg.  aPag 6 . fPigriz.

-+t De Feudis, 36, "
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Fxpofition The Word Comes, literally tranflated,
of the s po moye than Companion, and was
mes.
j{am‘me firft gave it to all Perfons who
had any. Office *. . How the Rank of
People call’'d by Tacztm Principes, and
by the Northern Nations Graves (for
that, Grave. is the Teutonick Word for
the fame Perfon the middle- aged Writers
'expreﬁ. by the Word Comes,-. is moft
fure ¥) came to be denoted by this Ap-
_pellatlon, is not to, be accounted . for,

unlefs ‘twas ‘becaufe they were all. equal

“to one another in Rank-and Dignity .

Dux, its ‘The Apphcatlon of the Word Dux |

'S’g”’f w- is. indeed -obviouss it implies no more
51022 :

“” " than aLeader, and is a Term e:ipphed to

< the fame Perfon as .the Wor Comes,

" the .ong -as it. feems to denote a civil,

‘the other. ‘his military Capacity * - Nor

_will the Union of . thefe, feveral, Duties

_in one Perfon feem ﬁrange to thofe who -

«.onﬁder, -that nelther the. Smence of

Law, or tbe Art of War, ‘were, in “the ,

times of our Saxon. Anceftors wrought
| u,pv,to that ADegree of NlCCty we now

) Mezaray p Seldcn, &c o R
- x Paulus Wcrnefnd 886, “Eécard: ad Legem Sah-
. cam, 133. Kilianus voce Grave, &e.
y Gtotius'dé A.Rep. Batav. ™ -~ S
= Marculphi Formulae, Form 8. &Blgnon Notae
~ adillam formule, edit. per Linden, 6. n: ‘32, - Fortef-
ede oz Fortefcue of Momzrcbfy, ubi fupra,

TR . . i
[ . g

word Co- 1o Name of Office or Dignity. till Con-

'[‘25' ]’

fee them arrived at. Nor was the Union

of thefe Offices in one Perfon without

Example, for fo it was originally in
Rome in the Conful ; and how qualified
he was for either, we may comprehend‘
by Ovid’s Defcrnptxon of him. -

}um dabat pojmlo pof 12/ modo co,fﬁzl
- aratro.:

o The Followers of thefe Chlefs, dlftm- The Seﬂfe
guifhed in the Latin Authors under the .S 0’21"
Appellation of C’omzte.r, remain’d in the ’5;{?: Is,

fame - State they. were in their. natxvew’”’ s

- Country, and after became known in """ e
~the Writers of the Feudal Law. by the

- Name of Vaffals ;. a Word that'is de-
rived from the Word Gefelly which was

- the Name they had in Germmya They

- had alfo, as thefe, a Share in the Legif-
lature .and Government  of thelr new
Conquefts. :

Thefe VI&orlous People dxd not d1f' The Con-

poﬂ"efs the Inhabitants in their .Con- 9%
left fome

quefts of all their Lands, nor yetdid they zand o
incorporate them .into their People, or #e old In-
fuffer them to conflitute a part of their ***"*
‘Government ; for in Italy the Goths di-
~vided the Lands into three parts, one
they left to the old Poffeffors, the other

two they took to them{'elves. Thefe

oA Grotu Hxﬁ Goth 593. Spclm m hac voce

Dmf' ons :
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Divifions are in the Writers of thofe
Ages called Sortes Gothice and Sortes
Romane ®. °Tis highly probable from
the Paffage we cited above out of Ma-

riana, that they did the like in Spain.

How they Sute it is, that the Franks, when they
were dowr oftablithed themfelves in Gaul, proceed-
~ed in the fame manner ; but their Divi-
fions had different Names, for what they

| took ‘to themfelves ‘was termed Terra
;F erra 5‘2‘ Salica, the 'other, in the Latin A(u‘th'_o_rs

b o of thefe Times Alodium <, which Word

was then firft ufed, and is derived from

TheEry- 4 and Leud; for in the old Teuntonick

- malogy of 1 anpuage A isa privative or negative Par-

Alodium.

- dal Tenures ¢, who were the Perfons
that had a Share in'the Government.
'So that however the Largenefs of the

~ Eftate in After-ages made it valued, for
~ they remain’d, as originally under the

-Roman Government, hereditary, and

not fubje& to any of the Feudal Duties ;
yet before Tenants were opprefied, as

it happened in fubfequent Times, with

~ the undue and illegal ‘Executions of In-
ttitutions devifed for their Good, the

‘

¢ Idem c.7. fe& 4. ...
¢ Idem c. 8. fe&. 8. - Cambd. Brit, 170.  Spelm. in
~ voce Alod. Et vide Eccard. ad Leg. Salic. p. 166.

& Dominici de Alod. c. 5. £8.

‘ticle: Alfo Zeud in the fame Language
fignifies Perfons link’d together in Feu-

Term

" nough in our Book of Doomfday; and

- them confiderd as Members of ‘the Re-

L]
Term Alodarii, by which the Poffeflors
of Alpdinm were denotéd, was aterm of
Reproach, as it difcriminated the Van-
quifh’d from the Victots, and thofe who
had no Share in the Government, from
them that had.  Tho’ in this firft ufe of
thé Word, their Land might be properly
faid to be free of all Service, afterwards
for the fecare Enjoyment of thefe por-
tiotis of Land, tiany of the Poffeffors
gave theit allodial Lands to the Chiefs
of great Lotdthips, to take them back

~under feudal Tenures. Others without

divefting themfelves avall of their antient
Poffeflions, placed themfelves under fuch -
Supetiors, and then came in Ufe the
Phiafe of zenere in Alodio, frequent e-
foreign Writers ;. for all Protection and
Subjection  was fuppofed then to be

founded on Tenure. -

" Many thefe Conquerors found in a siaves ot
ftate of Slavery, and others tis probable seies
they reduced to it; thefe were not by %
publick, but as part of their Owner’s
Subftanice ; and doubtlefs were treated in

* the fame mannér thofein that Condition
werein Germany..

Seld. Spiceleg. ad Eadmerum, Brady in bis Preface
L ~ The
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The Dif-  ‘The only Difference I' can - difcover
ference be-

twixt the
Govern- - inftituted - by thefe: victorious - People,

ments in
Old Ger. and the old one they lived under in Ger-

many. ARy, 1s with Relanon to their General,

who was there an Officer like the Romm |

Di&ator, made on extraordinary Emer-
gencies, and no ftanding Magiftrate in
~ the State. - In him we find a Difference
confequentml to the Difference that was
“in -their. Circumftance ; for bemg in a
Country but newly fubdwd,  and to
" which they had no Title but the Sword,

they were always in a ftate of War, and

therefore they continued him in his Of-
fice. 'Thefe Leaders or their Succeflors
~were in time ﬁyled Kings by their own
of t O-Followers: I fay in time, becaufe nei-

4
z‘f,;"f ther in’ me‘e, Spain.or Italy, have

they . any Word that fignifies King, but -

‘what is derived from the Latin, a Lan-
 guage thefe Invaders were Strangers to
- when they_ fettled themfelves. in their
~ Conquefts, and only. gradually, ‘and in

- the Revolution. of many Years, by be-
“ing corrupted with their native Idiom,

- became the Dialec of thefe feveral King-

doms. In England, where the Roman

Language ‘was rather. introduced - than
eftablif’d, our Word is derived from
the dem, and from the Gloffarifts.of
that Language, its Stgmﬁcatxon may be
o fought,

between the Eurgpean Governments as

[ 29]

‘fought f, but even that Word, fuch ‘as

it is, was not in its' primitive Slgmﬁca-

‘tion for fome time applied to the Lea-

ders of our Saxorn Anceftors, for they
were only ftyled” Heretoge, from'e the
old Teutonick Words, Here which figni-
fies Publick, and- Toge that fi gmﬁes Ge-
neral b, ‘as 1f we’ fhould now fay the

‘General of the Publick’; ‘and indeed that

feems to have been the Notion thefe

- German Nations had of a King, forwe
find the Writers of thof¢ Ages dignify- =
ing the Leaders of -thefe invading ‘Na-. = .

tions, even before their Conquefts with
this ' Title, tho” at the fame time their
Dominions. extended - no farther thanf

~ theit/Camps i. - 'And the Longoéard.r re-

tained fo much of their old way of
thinking, -that: after they "had ‘lived. in
Peace: ome time in: that part of Jraly;
fince from'‘ them denominated Lombar-
dy, they laid afide the Kingfhip, - and
lived under the Adminiftration of thirty

Dukes. - Yet on‘the Approach ‘of War

they - created a- General, ' whom: the -
Writers of thofe Ages accordmg to Cu-
ﬂom call ng, leavxng however the-

“f Verﬁegan 315 Cambd Brlt 234 Somner, &c
‘8 Tyrrel's Introduit. to the firfé Vol. of his Hzﬂ 40.
b Kilianus in voce Here,
i Vertot of the Eﬂalzh/izment of t/re Bntons in France.

VolIr68 PR
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Power of the Dukes entire ¥, nor ever
after the afluming of the Titleof King,did
the Chiefs fo ftyled, ufe any Ornaments

of Royalty till long after. InSpain none
~were till about the Year6o9l, In France,

Charlemain firft introdaced them, who
having ufurped the Title of Emperor in
the Weft, thought it neeeffary the' bet-
-ter to equal thofe of the Eaft, to emu-
late them in the exterior Appearances of
Majefty ®, - 0o

The Origin . Ag the General ‘in the Atmy derived

of Parlia-
ments, Dy
ets, &,

_his Power from Ele&tion, and confnlted
with the other united Leaders in carry-
ing on their Defign, fo after their Con-
queft and' Settlement, and the Acceflion
of the Regal Title,  there were Meet-

 ings; as in Germany, to confult of the

‘common Goeod of the whole:; they ate

~ diftinguifhed by various Names here; and

they det-but one Dayn,in Spasw Cortes,

in France they were called Parliaments,
in Germany and Poiand Dyets, becande

~in LatinPlacitum, Caria, Melleum, bk

moft commonly. Colloguinim, which de-

eryes.to be remark’d becaufe the Treaty
of - two -abfolutely  Independent Sowe-
reigns, for example, the Kings.of France
! Marjanalib. 5. c.9. ~ 7 o

-+ m Selden’s Titles of Homour, 311, -
" » Dufrefne voce Dyera,

xk'.lMezarQ\y ad Annum 5835 Paulus' W a,ri‘i;vebfr,i_d_"_, T

and |

L]

and England, are conftantly exprefled

! in the middle aged Writers by that par-

ticular Worde. . . . T ..

~ From this plain Diftribution of the Two |

-conquer’d Land, time wrought two con- fb/jjl’:gz;m
fiderable  Changes, -which both feem 4 Furo-
however to have been the natural Con- pean Go-
{equences of the Alterations it produced ™™

- I mean, in the Intereft of the Feoffees, = .
and the annexing Services, fince known

by the Name of Tenures, both ‘which

- thall be briefly, touch’d. =~ - .

| Time and Peace produced fuch an In- Fonds

j  creafe of People, that the' conquerd g s
Land became narrow enough for the In- reditary.
habitants, and withall had given thefe |
new Planters fome rafte of the Pleafures,

| Eerhaip‘s ~Elegancies:of Life. - Hence it
became the Intereft of the then Poffef:

Aors to' make their Eftates more durable,

-and.the Superiors alfo found the fweet

of Power, which paturally inducedade:
fire in. them to fecure ‘the Pofleflion e
thereof. - Hence thefe Rights that were -

origimally annual, were enlarged into E-

flates for Life, after of Inheritance ; for

- what was the Intereft of all,” who had

Power to do it, could not be difficult to

effe&. Further Particularsiof this Change

the Reader may find in the Books re-

o Brady’s Hif paffim, .« .
S - ferr’d

in the Circumftances of the Conquerors; -~ -
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L R I dnnex’d to Eftates, or by which thé'y‘ ‘
ferr’d to in the Mg?gm‘_l’; ,:\’xfafsugicéznfsg ' were fuppofed to be holden, were few,
our V.PurPoigAto obferve 1 TR éﬁcé 4 (i and fuch only 4s Redfon dictated, tho™
that this Alteration n%‘g’lfa..Y -;)n Ce { after Ages multiplied them, and intro--
- two others very confiderable l“[tl“téf%or?rfl‘-' +  duced many that were abfurd enough.
- fircions of thele Bovernmnts  ra. || Bucto illuftratc what's here advaniced et
| The O"e(Z’ F ’fﬁ "ﬂ“l.t gavgdgll\fi)t.?t?tf ihro achout - us confider, what Services it was reafo-
I iﬁrf‘Zm; ry Kingfhips and Nobility: throughout nable Landholders thould pérform in thé
o
i
zlj
fi
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siorties of L T and beino all apbro- Circumftances they were in: -~ =
et Secndl, e L R o etons - Feuds or Fees were in their Inftius sovices of
Serving., priated, Neceflity obliged many Perfons o g e ) Wt e Tomanta,
to devife Ways and Means. from mini- ltloxl]:’ da.[,‘ - al teé»_‘f y the Eua : riters, b
ftring to the Occafions, Eafe, Pleafure; 09K VOIII as N ifts lg’t eS Land being bof |
“and Lusury of the Rich, to obtain by more Value thafi the Setvice) and by
fuch Services' 2 Maintenance from the  tha Namﬁf are denoted in the Books of .
: . Profit arifing’ thereby to’ themfelves: \gf?!?if;l;“’tfﬁterlsf'g as "fﬁ” 2 ot oyn Ly
A ... Hence arofe the Invention of fome;: and le(:f)fi o -e:fi Q{f ) p X loﬁt’esho' "th‘é‘ |
A ~ the Encouragement of all Sciences, Arts lealt improved Realon taught that the-
e and Trades : This laid :the Foundation Superiors, whofe Share no dcubt was
]| - of - the  many | Cities or Burroughs : that the largeft and the faireft, fhould ftill -
i O were fb'ﬁn%dr};hroughaunEz‘mpe,-i"Whic“h' continue to difcharge theTruft for the well
- formerly in other Kingdomsas well-as our executing of which they were fo amply
| dorm ey O S e rewarded : That whatever was neceflar
I . own, bybeing inthe Conftitution:necef- Fon T Ba e WA HECE ry
i | fary and ufeful, became confiderable: or the Prefervation of the whole Com-
- O to Tenies,. he fecond: Alteration ~munity, of which each Landholder was
The freaing *- A48 to Tenures, the 16coNC ATLETAHUIT a Member, and by whofe Gift they held
services . noted to have been wrought; it .1sr-rt_-o§-b¢v thei E{’c, "yh" Tould de ey
Jor Land. - obferved, : that  the 'Services originally - their - Lltares, “each ihould do forthe
lay under fuch Obligations, as the Rules
of ‘Gratitude tell the Donee he'has to the

Donor. ' Thus as the Leaders of every
“independent ‘People before the Apporti-
onment of the lgand, led their ‘Follow-

L i Ll e st Yo (';“.:_‘A:“:‘:,\
I “p Lib.: Feud. lib. 1. ¢’ 1. Craig. de feud. "Tit: 4. f.
e 4 &c Alteferra de origine Feudorum c. 9./Dominici
" . : ‘de Alodiis.c. 14, & .15 Duck de. J.:C..c. 6..Spelm.
il ’ ‘Remains p. 4. & in voce Feud. Vertot of the Eftablifhment
i‘
|

o the Britons, Vol 2.-58. Conflit. Sicule, lib.'3.-Tit.
24. {. 2. Shilter de Succeffione feud, p. 4. Mabillon
~ de Re'diplomatica’ 220, & 264, &¢ Mezeray ad An.,

3 annex’'d

‘ ’ . v ) .
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ers; and in publick Councils as their " 1i

Head or Reprefentative took care of
their Intereft, fo it was neceflary: after
the Settlement in their Conquefts, they
fhould do the like. Further each 'Indi-

vidual having his Share likewife, tho™ -

- pot- immediately, by the Gift .of - the
whole, and being one of, or defcended
from one of the conquering Army, -he

. was to perform military Service; when

- occafion required; that is, when there

‘was any Rebellion at home,. or the Pro-

gerty' of any one of the Community was

y a foreign' Enemy invaded. Foras e-
‘very body’s Intereft was confider'd om
the Diftribution of the-Land, fo.was. it
but juft that each fhould defend the o-

ther in his Share.”

i o The arge Portons fince iflingifhed.

-the Superi- by - the - Names of -Counties, ®e. being
o allotted to one of the Superiors and his
People, as Members of the Confederate

- Army thatconqueredthe whole Land, and

" the Share of each Individual being given

" to himas a Member of one of the Confe~

' deraté Nations or Cantons, it follow’d
plainly that each Nation - ought .to be
- faithful : to - the Confederacy, and: each

Individual to his own: Nation,: ‘Thus

- arofe thofe feveral Services which: were
~ after known by other. Names, viz. that
of the Superiors or Leaders by the Name

lelves, and confequently occafions of en- - (S
quiripg into, confidering - and determin-

[ 351

of Baron Services, @¢. thofe of the In-"
dividuals by that of military Tenures,
and the Obligations of all by the Word
Fealty ; ~but whether thefe. Tenures
were by exprefs Words annexed to: the
Eftates on the Doneés gaining Eftates
for Life,. or Inheritance in them: or
whether from the . conftant EjeGment :
of Tenants who refufed . to conform |

to Rules fo obvieufly ‘juft, later Ages

confidered thefe Services as tacitly, be-

fore ‘they were exprefly annex’d to. the

Eﬁates ; it is not cafy “to decide, ‘nor is -

it neceffary for the prefent Defign:- Only

it may be obferved, that the: obliging
the:Individuals to Fealty by Oath;.was -
introduced ‘at,- or foon- after thé :time .
‘Feuds were made Hereditaryp, for as it

feems, it was very common, if notiunis

verfal 'in the Year 1020; fince I find -

at that.time, the Extent of this Oath.en.

quired into- and explain’d as a thing of
general Concernda, .10 0o U

- After ‘the Tenants obtain’d: a:pérma- origin o
nent Intereft in their Feuds, many. Dif: ?#¢ foudal
ferences-arofe betwixt the Superiors and “™
Vaffals, and betwixt the Vaflals them- . =~

P Craig; Sovereignty of Scotland 17, - . )
8 Corpus Juris Canonici 305, =

D2 wg
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ing their reciprocal Duties and Rights.
The Rules colleéted from fuch Decifions
gradually, became known by the Name
of the feudal Law, and fo prevailed all over
Europe, that for many Ages, Proper-
ties in Land amongft thefe victorious
People were decided by this Law only.
To purfue this Subject inte its full Ex-

“tent, would be to write a Hiftory of

- the Changes time has wrought in all the
European Governments, which, "the
‘Foundation being now laid, might be

‘done without any great Difficulty. But -

“as fome of the Authors neceffary to be
confulted for that Purpofe are not uow
‘before me, and the prefent Defign- is
limited to our ewn Ifle, I {hall here clofe
this - hiftorical Narrative - as to other

- Countries, and conclude this Chapter
" with fome Obfervations that will be of
- Ufe in the Sequel, towards explaining the

- Conttitution of the Legiflative Power in
- thisfingle Kingdom, which is the particu-
- larfubjeét of the Refidue of thisPifcourde.

| :t%e‘ér’zgih; - Firfl, 'The Conquerors confifting of

and Mes- voluntary Societies, who acquired the

Juredf 4l Country they poffefled, and confequent-

Power in

“ehe sagi-1y were Owners of the Territory ; We
- firare and may fee the Foundation of all rightful

Subjettion

people, - to be derived from two Foundations, |
vi%. 3. Asa voluntary Socicty, no doubt |

. the

R A V40 |
the Majority had a Right to regulate the
Adtions of each Individual, {o far as it
concern’d the Society, whilft the Indi-

'vidual continued 2 Member of it. And 2,

As the Property of the Land was in the
Conquerors, and no Perfon can enter on
the Land of another without the Owner’s
Confent, and all Proprietors are free to
give it under fuch Reftrictions as they
pleafe: Hence arofe a . territorial Jurif~
di¢tion, -and a Right to controul the
Ac&ions of Perfons who were not Mem-
bers of the Communiry as well as thofe

‘who were, only with this Difference;
-that -when the one left the Land the
Right ceafed, whereas if the other did,

it ftill fubfifted, unlefs the Party were

alfo cut off from the Community. = From
‘thefe two Principles may be folved all
" .the intricate Queftions conce:nixz? the

Power of the Magiftrate, and Obedience
of the Subje&; from the {fame Principles

- alfo are to be derived the Origin and Mea-
" . furcsof Power in all the leffer Seigniories,
- as.well as thofe of thegreat Seigniory of
‘the Realm. Here alfo we fee a plain
‘Evidence of an implied original Con-
© trad betwixt the Governors and govern- 4* 7l

"~ ed original

- ed.. For as no Man is by any Law in- consracz, -
- tended to part with any Part of his Pro-

‘perty.without a Promife from the Re- -
- ceiver to give him an adequate Return,

D3 = wheice -
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b whence the very parting with a Shil

ling’s worth of any merchantable Com-

-modity is fufficient to entitle the Party,

-without proof 'of any exprefs: Promife

for that Purpofe, to recover an adequate

Recompence.  Is not the Reafon'much

Atronger to admit a tacit Contract a-

‘mongft the Membcrs of a Voluntary So-

ciety, and to fuppofe they did not part

‘not only with a Part but all their Pro-

‘perties, even with their Liberty (if it can

; . be parted with)and for nothing too ? Af-
orefs origi- LCT €xprefs or written Contracts became
zalcon- in Ule, this is-more evident ; for then
trat. - the mutual Duties of the Members were
-regulated by the Declarations or Refer-
“vations of feudal Rights, and the Per-
‘formance of thefe Duties were enforced

D by the reciprocal Oaths of the Superior

~‘and Inferior. Thefe Oaths the Kings
‘nally ‘fomething like the Inveftitures of

~it ‘'may be deem’d now, of the greateft
-Importance in the Judgment of our An-
ceftors, and their ‘Kings; for the Com-

... mencement of their Reign, is not com-
.+ puted from the time of the preceding
.~ Prince’s Death, but the Coronation of
- the Succeffor *; nor till that was per-

oo Tyﬁli’: Introduction vto_ the fecond Volﬁme, pe 125, -
” : form’d,

‘took at - their Coronation, an A¢t origi-

~fobordinate Seigniores, and whatever.

TN T SRR

[
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formd did ‘he in his own A&s ufe,
or the People attribute to him the regal

“Titlet. When the King had taken his

Qath, then and not before, till Henry VI. -

“his Reign, did the Pects take the Oath

of Fealty v; whence was derived - both

in this and other Kingdoms the Oath of
‘Allegiance now comprifing the Heirs -

and Succeflors, tho’ till late it extended
only to the Perfon then crown’d. Thefe

~ itwo were the only Marks of Subjection
' to, and Meafures of the Magiftrate’s

Power, and the People’s Obedience, and
Due fromthem, by, and in confequence of
their feudal T'enures, which are expreflive-

ly defined by the gteateft Man, and beft .

'Judge of fuch things that ever lived, un~

“equal Leagues*. Every Prince in Europe
~and his Subjectsbeing link’d together by

feydal Tenures, mayn’t we juftly- fay
there s a defcent ftrong, direct, and in-=

deed as obvious a Proof of an exprefs,

‘and as folemn an original Contract be-
twixt King and People (however it has

been hitherto unobferved) astis poffible
 to devife, and as there is of any one
- “T'ruth whatfoever. SR

% Idem, p. 115, -

. ¥-Collection of thekHi]t'{(l)ry of Elfigli;hd m t"b’e_ sze of
" Henry zhe VIth, 7 R Yo

- * Grotius de Jure B, & P,a:cis, lib. 1. C 3 f. 23,

N
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“lthe . 94Jy The Peers, whether diftinguifl’d-

fff,;;‘é’:,if by the Names of Earl, Baron, or an

muniry, Other Denomination, notwithftandin
2ot the t

King only, -

this Pofi-

i, ~ Fealty confequently due to, the Publick,

that is, to the great Community of the
- Realm, not of or to the King only ;

even as at this Day the German Princes
hold of the Empire, not the Emperor 2.
This may be proved by the following

Arguments: o
- 1. As we have feen, the Armies of

thele Invadess from the North were com, -

pos’d of different Nations, or of the
Detachments of the feveral Cantons of
the fame under feveral and refpective Lea-
ders, who all affociated under one Ge-
neral of ‘the Expedition ; the Succeflors
of the General became Kings, and thofe
~of the other Leaders Peers; the General
‘was a-temporary Officer, created only
for War, and his Power determin'd
~with that ; {o that on Peace all re-

furned to their original Equality : Hence
we may infer, that as the other Chiefs
were not his Subjects before the Com-

mencement, {0 neither could they be

-properly ftyled fo during the War ; that
“a Striky Jus;FeudaIe,gS‘rr Hypoﬁ;us a Laplde de p

Fatione Statfls in jmperio, 178, 3 :

hey are vulgarly thought to have held
andshe . Of the King, yet their Tenures were
Proofs of originally of, and their ‘Homage and

T

L 4i ]

. after its Conclufion they“were abfolutely

independent of him, and thergfore owed
him neither Service, Homagg, or Fealty,

‘which are due from every military Te-

nant to his Lord. o E
2. The Property of the Land was in
the whole collective Body of the Con-

- querors, and not only in the General,
and they only parted with the ##s/e, not
- the directum Dominium, therefore the

Service muft be due to, and the Tenure
to which Homage and Fealty are inci-
dent, of them. . -~

3. If the Right to a Barony was con-
troverted, the Decifion of the Title ne-
ver was, in the Times we peak of,

claimed by any King® ; whereas if the

Gift had been ‘made by, or the Tenure
of him, the judging Power would have

| ‘been in him folely ; for who fhould de-

termine the Title to a Gift, but the Gi-

yer, or they that reprefent him, and ﬁ_xc-‘ !

‘ceeded to all his Rights.

4. The Service annexed to every Feud
i is like Homage and Fealty owing to the
{ Lord; and comes in licu of the Land:
~ Now if the Tenure had been of the

King, then would the Service have been
for his prjvate Benefit. Whereas that it

“was not {o, is clear to a Demonftration ;

" b Mezeray in Charlemagne, & ad An, 1217, &
1223, Vertot; Vol.z, 76, Altefera de origine Eeud.fgg.
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“whenhe defired his Barons to aid him in
the War he was going to embark in a-
- gainlt Harold, was told by them, thar
they were not obliged to affift in foreign

“have the Teftimony of two very confi-
~derable Authors. - One obferves, - that
tho’ they were often divided into feveral -
“Kingdoms, and fometimes: divers Per-
“Jons claim’d the Royal Dignity, yet the
‘Difpute about the Crown' did never in-
“volve. the People: in any War ; « For
~“in fuch cafe (fays my Author) they-

. _F{jud. &e,

L]

for he could not transfer or alien the Sef-

wice .- Nor could any King in Europe
oblige the Peers to attend him to any

War he made for his own private Ad- -

vantage ; becaufe 'tis a known Rule of
the Feudal Law, as underﬂood}through-,

~ outall Ewnrope, thatthe military Service

of the Peers was only due in cafe of an

~ Invafion from abroad, ‘or a Rebellion at

home.: - In Normandy the ‘Conqueror,

“Wars.. Of  the like Ulages in France

‘(and the Ufages of that People being ori- -
-ginally almoft the fame with the Normans,

deferve ‘a particular Confideration ) we

n3 Cbmma-nded “their Kings to try their

“ Titles' by Law (I fuppofe’ before the

~Peers, whofe Right to judge of the Ti-
.tleitO’-thei Crown of France our Ed- |

¢ Cambd, Brivtan.y 11, Dyer 44, leo:fif’in.j]us

- ward

L4
ward 111 and his Antagonift, when they
put in their Claims, ‘both feem to ac.

“knowledge) « .or if they refufed fo to

« do, by fingle Combat’; becaufe ’twas
% not confonant to the Rules of Juftice
“ or their Ufages and Cuftoms, that the
“ Commonwealth fhould be weaken’d,
“ perhaps deftroy’d, by the private Ani;
“ mofities or Quarrels of their Kings ¢
‘The other bids his Reader remark (and

well it deferves fo to be) the Difference

betwixt the Armies of France and. the

Kings; < eFor, fays that wondrous Au-

“ thor, when he made war for himfelf,

% _he had only the Tenants of the Feuds

« he was in Pofleflion of;, and even they
« {erved' with Regret; but when the

-« Kingdom was concern’d, alltheForce =
- %, of it was in Motion, and‘every Chief Ah

¢ came in Perfon, and brought hisown.

-« Subjeéts with him.” - Such alfo was
‘the Law herein England ;-for-Lord . -
Coke {ays, the military Tenants were -
- obliged" to attend ' in the Wars againft

Wales and Scotland ; becaufe, as his

- Lordthip writes, (how truly this is no

‘Place to - enquire) ‘they. were of right

_Subjects to the Crown of England ‘.

“And even at this Day, in the E‘mpire,‘:’fif

a4 Agathins b, x.
. ¢ Mezeray ad annum 1124,
- £ Coke upon Littleton, pag.68,

| ihe
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- the Emperor makes war of his 6w fole
Authority, the other Princes fit uncon-
cern’d atit, nor can herequireany Supplies
from them: When the Empire engages,

- then all proportionably contribute their
Affiftance. - - S K

- “And Lafly, (not to multiﬁly | lié'afdn’s |

for. the evincing a Propofition in my
Apprehenfion fufficiently proved) if one
of the Peers refufed to go, either not
- thinking it his Duty, or, - though con-
Yincd of it, yet neglecting to perform

- 1t, neither the determining the Queftion

- of Right in the firlt Cafe, nor the Pu-
nithment of the Fault in the other, were

lodged in the King, but the King and

~ Peers, that is, the Parliament 8,
The &~ 3dly, Asif the King undertook a War

»mic‘ ”‘i i-. - .
melly . on any other account than fome one of

she Euro- the aforefaid Caufes, the Tenants in Chief

pean Go- were . sLoed f R
wernments were..not Obhged to amﬁ hlm H fo cven

ssdra When they did it either by the Duty of

parlia-  their Tenures, or voluntarily, the mariner

g%:gn it was donein is very remarkable ; for the
conducting the Army was not left folely

o the Will of the King or General ; but,

~ if I may ufe the Expreflion, it was under

-2 parliamentary Diretion, every one of |

the Peers leading and commanding his

own Vaffals, who obey’d no Orders but

& Idem 46, 7IL.
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fuch as their own Chicfs gavek‘yt-hem,“-an'dh
therefore were not oblig’d to go unlefs.
they wenth. On the whole, what greater

Power had the King over fuch an Ar-
my than the Eﬂgli/bD General had over
the late confederate Forces in Flanders 2

- Whilft this was condu@ed, as the Leaders
- that compos'd it thought anfwerable to

the Ends ’twas form’d for, Submiffion
was univerfal ; when they thought other-

- wife, the General’s Power was reduc'd
- to the Troops of his own Nation : So
‘amongft thefe People, though the King

might command his own Vaffals, yet

. the Vaffals of their Peers, if their Chief
“diflik’d his Orders,. we uy;ld“p_:ty no Ob_e-;

- 4¢hly, Tho’ thefe victorious’ Nations e mi-
~were not {o polite as their. Pofterity, ye
~were they far lefs barbarous than” fome .

imagine from the military Scrvice annex’d

- to their Eftates, and that ‘Servicebeing

1o honourable amongft them; for as we.
have {een by that they were not obliged
to War for the grarifying the Pride or

~ Ambition of any Perlon, nor' was the

fighting for fuch Ends thought honoura-

“ble, but the doing it for the Defence of

their_ Country from foreiga ot domme-

ftick Foeswas ; and fo it ought to be in
-every well conflituted State. . .0 -
. Bldem . NS BEER AR

68, '

8 | 'The_

litary Ser-
vice, whes
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g The German Nations continted long:
in their Conquefts under {uch free Go. -

vernments Vernments, and probably  all their Po-

came tobe

Jubverted.

fterity might have remain’d in the fame

happy State to this Day," if the Books.
of the Civil Law, which were buried_ in
- Oblivion for fome time after they fertled -
in the Weftern Provinces of the Roman

Empire had never been brought to lighti;
for till then, as far as I have obferv’d,
no Prince in Eurgpe ever imagin’d he

had any Title to arbitrary Rule, but

foon after they were difcoverd, fome

Princes who had a falfe Notion of Gran-

dure, which muft be founded on Juftice, |

made the Lex Regia* a Colour for af-
fuming defpotick Power. - For the fake
- of this: Do&rine” many - Princes ‘endea- -
" wvourd:to introduce the Civil Law ‘into
- their Kingdoms. = Here ’twas unfuccefl-

fully attempted®; but it now prevails

“in the other Parts of Europe, even in

i Duck.'de Jure Civili, s,

Spain, tho’ the reading it, for this

Caufe, was in that Kingdom once forbid
under pain of Death ™. However, if this
Law;-had» been duly_.¢91iﬁde;’d, it would

-

k Digeft, lib, 1:'tit. 4. fedt, 1. 0 L

. 1Inftit. leg. 6. Fortefcue de;laudibus, &ec. *77‘.\’3"Se’1~'
den ad Fletam, 466, 472. < Seldeni Janus 68. Davis ‘

of Tonnage and Poundage, 222,
m Duck. de Jure Civil, 252, ‘Fabricii ' Bibliotheca
Latina, Vql._g. 830. . T

not

i
¥ ‘é .
4

- Tacit, Vita Agricole, ¢, 2. .

L]
not have wrought {o much Mifchicf; for
it does not attribute this binding Power .
to any chimerical divine Right, but de-
ives it to the Emperor by the Gift of

_ the People at the Time of his Ele&ion.

So that even this very Law, mention’d

by a defpotick Prince’as the Fouridation’

~of his Power, proves that the Gif of

the People is his Title; and yer fo greac
a Part of Enrope live in {uch, a Stare,
that ’tis to be fear’d fome of ‘their Po.-

Mterity may juftly apply o themfelves

what Zacitus wiites of the Roimaiss un-
der Domitian.?.: . Dedimus profedts

grande. patientie documentum, . firys -

verns.&ras vidit quod wltimum;in: fibers e

Per nquifitiones loguend; andiendigue
commercso. Memoriam. quoque.. ip/am,
cum voce perdidiffemus, f5 tam iy up-
fira poteflate effer oé/z"viﬁz',‘i:gfﬂmz fa-
Cere.. o T shorn o

2ate, ita nos quodin fervitute > adempro
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The Sax- ;

- on Eﬂﬂ- P
&lifhmem;;,
dnotihe 227 7" -
Britih known by the common
t0 be en-

it have thought the firft Inhabitants of I/

[48])
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Of the Legiflarure or Parliaments
" in England, from the coming
 of the Saxons, 10 the Norman

 Invafion. ST

- Author may be juftly fappofed to exa

'H AT the original Inhabitants o
_HG?rmmgy,Gﬁl (now France) Zq{c]l:
Srstain, were one People, andj irf
va b -ommon Name of Cels is.

moft certain.  Some . learned Perfons
M 'y - V7 d

" Jyria and Spain, were alfo compriZec
| gx’ﬁ?ﬁ ?lrllis D{a]no:;xinapiona, : Wh;f:h 19& npys}
more - credible, fince the erml_;tlu e _v--,(;‘,

“their Language has been fo wel m::{nI
 feftedby the very Learned Mr. Lhwyd in
" his Archeologia. From. It]henrtll)]zx;g (1)123

| le tis probable that
fif o%eniformitl))r _of Government ; this

* Account of the antient Brizams and

s Mezeray p.3, Cambd. Brtan. 24

| L4l |
-Eigua and otherwife; but be this as it
will; fure it is that the Saxons, whey
they poffeffed themfelves of this Ifle,
fubverted the antient Government of the
Britains ; therefore an Enquity into it

is not within the Compafs of the prefent.

- However Gildas reprefents our Suxon What the

Anceftors as mere Savages; yet that gy oy
- of the Sax=

gerate their Defects, and the I r’r‘egular%—, ;I}Sz‘msz
ties which commonly attenda War. F or]/ﬁo.,,y'f '

it {eems altogether improbable, that the
Britains would have chofen them for .

their Guardians and Protectors, ‘if they-

had been fuch brutal Animals as ke de-

fcribes them. It fhould ‘be alfo confi- .

der'd, before his Reprefentation of themi -

is received for Truth, who the Perfon

is that gives them fo uncoutha Character,

and he will be found to be one of the

‘very People they conquered; a Circum-

ftance that will furely rather ‘incline us

| to feek a true Notion of thefe People

from indifferent Writers, Circumftances,
their Laws, and fuch other Evidences as

i yet remain. All ' which concur in giving
made by the 4§ US a more favourable Idea of our Ance-
| uls, the Obfervations made Dy th¢ g
Lestued M. Rowland, o bis Mon 40 | e, o he Chatios Relgi 1
T © ... | perd their former Ferocity, that for the
.. @ regular  Adminiftration, ‘and the pre-
RZCCE B | ‘

ftors; at leaft ~abundantly prove that

time, and the Chriftian Religion fo tem- - -

E - - ferving
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- that they

NI e e e e
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erving the People in a real and lm*’
géﬁhd%dthb@ft}f, ‘theonl’y gné gf C;V};%
‘Government, they equal_l d, perhapse :
'ceeged I? 118@121 If)ﬁﬁ?%ﬂbﬂ; has’been
peorigin LS reat Acura v slain’d by the -
o the S with great Accuracy explain’d he
ons, and | earned Sheringham in Latin, in £ing-
fiderable may fufficein- this: Place to’ obfe.r_vcidt-hiz_;
Peples - the Saxons, though not »mex?txgp,hgw-
~ leaft under that Name, by Tacitus; o
ever foon after him are taken 1>Iot1§.ll 5
| and'ggadaallyjencreafed‘ in P‘ow‘,er»,' ti At

laft they eftablifhed their Ufage fqli A%y
in one half Part of ;wha‘tlls_gow\ ~t_}t0. ¥

by the Name of Germany, where. 1f er
fegulates not only th‘e,P”r’opergle.sA «'of ‘aphd?:

~ vate Perfons, but the Sllllccggﬁfrési > and

" Right to Sovercigntics themfelvesc.. .
Ofithe Rl%tltfot’otslfev thiei'_havc :'d‘evnqx}nqatﬁd;_
ot this Tfle, and all our Writers denote. v
of the Sax- the general Appellation of Saxgn{, tk i |
oo, German Nations that fettled '(he_r,ve.,:r{y‘e
o befides the 'ﬂizgle‘sfjand&wg‘o‘n{;‘ Flsi‘?ir’?‘
the Goths made part,. and no incon 1l lg: _.
rable part of thofe People; nor is it i
'pi?dbablé that other Nations: were ?i ﬁ
mix’d with them. ‘That when they firft’

arrived here they were Pagans is certain,

e Scl{fﬁt%rjli;e'fa% adJu‘s‘.‘Fcud.sAIemz‘u} & dg Succeﬁ"l

Jifb: by the Induftrious Mr. Tyrelb®, it

(& Shering. 293,

g . - and

[si]

' and .morefthén probable it is (tho’ fomé

Authors feem' to think otherwife) that |
they had not, till after their Eftablifh-
ment here, the Ufe of Letters d. ‘Thefe
three Nations, in their native Country,
had independent Governments, and that
they continued fo long after their Ser-
tlement in:this e, is evident from the
Diverfity of their Laws publifYd. by
Lindenburg ; thercfore it's clear no one
Perfon could chaiin a Righit to ‘dic:
tate Laws to .thefe victorious People ¢
Whence it demonttrably follows, that ﬁ
the legiflative Power refided in, and
-wa_‘s‘e'xerci_s"d;by,,t‘h'e‘aPeprnc‘, ot Perfons - -
who had ‘an Authority _delegated 16
them by the colle@ive Body of the

.

; V;I’(f_tg)r& - S = '
i - From all thefe Deoples ‘being Ger=
| mans, and the great:Confotmity that ap-
| pearsibetween theUfages they eftablifh'd

| here, and thofe that have.been mention’d -
| in 'the foregoing Chaprer ‘to have pre:

| vail'd throughout Germany, ‘not only in
| Mattess ‘deducible by Reafon" from"the

| obvious ‘Riiles of Juftice, but alfo the

| moft arbitrary ‘Points of Law; it may -
| Well'be prefum’d, * that the Government
and Iegii'r t

| Was the

ative Rower amongft the Szxors
fame it was amongft the other

~

"Eas Germart
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L 1 . ‘ imes 24
- % ten,. of Courf,e,j at appo?ﬁsdar?;]glvé ‘
« met all together, to Con\uB t ever in
‘ “Ordel‘ in publick Aﬂ.aus"\" e

[s21
i¢ iced not re=
ermanNations ¢, But we nieed no
fe:;’gﬁfonl’robabilities; for of this v‘s(z)eE
lzré‘ve' the exprefs Teftimony of one

 their Hiftorians, whofe Book not being tor

' Re: ' cept
1 muft defire the rR’e,ader toaccept
S?g&ts, Senfe in er‘lﬁégan s Tr;zﬁgzg;o?ﬁe
- % For the general Govern l‘ ot
« Country they: ordained.twelve [ obte-
« ICI:IZII' | Cgofenyfro}n amoslg g %tgiil;z ngc;f
k i Jorthinefs -and Sufnciency.
:‘ %‘lg;}e 1\: (t)lieT ime of Pe’acevro.de 'th;l;
« feveral Circuits, to fee Ju{‘ﬂche aof:
P ‘good'Cuﬂoms'obferv’d ; and they c

o«

« Time of War onc of t_hefc} t\f:l:g
‘« was chofen to be King, and 101' 2 1
< main {o long only as the War lated
« and that being ended, his »amhd‘ nd
« Dignity of King alfo ceas ;]i., %luﬁem
« became as before. And- this iron
« continued- amongft' them until t

« time of cheir Wars with the (HpROn |
« Charles the Great ;- at. whiCh- o |
| '“sz‘tte/zéznd, one of the twelve ??;f;,:ﬂi
« faid, a Nobleman of Angria in |

’ 1, b ‘ ft- the Name
« phalia, bore over the relt the N2 ?
u.é}'ngé Aunhbr_it’y_ of ;K;n:g', E Apd he ‘be

R ‘de Jure Feudal. Sax. ‘Wil oo
éd‘cle?éghs‘;liglrllg:éim. Brady's Preface ‘t?k” 'y?ﬂgr%

53, 8¢, Spelm, in yoce Fendum, -

« ing

. e
|

4
]
A
i
i

~ toning

of this Difceurfe ;

T3]
¢ ing - afterwards, 'by the medns of the
“ faid Emperor, converted to the Faith
* of Chrift, had by him his mutable Tij.
“ tle of King turned into the induring
“ Title and-Henour of Duke ; and the
“ eleven otherswere in like manner by
« the faid Emperor advanced to the ho-
“ nourable” Titles. of Earls .and Lords,
“ with Eftablifhment for the continua]
““ remaining of thefe Titles and Dignities
“.unto.them and their Heirs ; of whofe
“Befeents are fince iffued the greateft
“ Princes art this prefent in Germany.”
" In the Period of Time that js now Some
the Subject of our Confideration, there 775

. R ‘ “muft be
being no Monuments of the Sascons wpastippea
older than the Eftablithment of « Chri- 4s Ground

little Light to be ,gdtﬁ’rdfgﬂ-l .

ment,

ftianity, and {o

drom thofe that are  after, we fhall be

| .oblig’d more- frequently to have Re-

coure to inference from thofe few
Truths that are known, for the Difcove-
ty of .the Conflitution of the Legifla-
‘ture. - ‘Therefore, referving ‘the men-
- thofe Evidences that occur - in
Hiftory, the Szxon Laws, -or other Me-
Amorials of thofe T'imes, which have with
great Induftry been gather’d by Mr. Tyr-.
e/, to their proper Place in the Sequel
-as in-all Argumenta-

tion fome Principles ought to be laid
down, from whence the proper Dedac-
- #ions to difcover what we feek may be
E 3 ~made 3




=]
——

v

[ 541 -

‘rhade 5 fo'in this Cafe 1 muft premife

thefe three Propofitions:
]}o[edﬁf" lived Uhder onc FOfIﬂl Of. O‘ﬂe feVClai
that Pur-_and eftablifh’d like oftes fn the fev o
ol ‘Countries they conquer'd ; us; 't'(")‘c i
e, o the S, Vo were
German People, lived ac home, W0
‘the fame Government the othet Ge7 er'd
- Natjoris did, and wher they conqter -
- Britain, eftablifhed acherqm%n oy

“of the {ame Form they thd ’hye. und

“in their native Country ®. ©~

1, o e T L proad
i the Saxons Time, atid therefore that 3
. lltja;v el;gmxg deduced from the Qfags‘fsgf
 the “norchern Nations in Germany !,
“tis to be believed that thc»_S{Z_{.””‘ e |
- yernmert, as all the '.GQVe,‘f,Qm?‘?tsN;n |
. Eurape cftablifd by the Gékmqré N
‘tions were, was alfo built on, an de-
L V;i,gor&fﬁi s fid in the Mirror of
- Juftces concerving the Eftablithment of
 the Saions; aund their ‘Government,
~ ought to be receiv’d for Tl'llth < exstics |
e~ The firft of thiefe Propofitions carriss
ot only ts own Evidence withit, and 'c_e;ll\?o o
e deny’d by any Lover of Truth; with

7 others it’is Folly to reafon. = The two)

5 Grotiis de Juie Bell & Paci b1 €523 |

4
4
}é |
i
9
i
o
g
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~Haft indeed feem to want fome clearing,
the one having been deny’d, and the
 Authority of the Mirror ‘weakned ;
‘therefore we will now: procéed to the
eftablithing thefe Truths, that the Ar-
guments drawn thence may have their
Jult Weighe, - L e

" *Tis the Opinion of er Héfﬁjy. J’pel- That the

here by William 1. On the other fide ,ff;ﬁw“
‘we are told, Sir Roger Owen, in a Ma- inthe
nufcript Treatife, has prov'd that the )xn

- Feudal Law, even with all its Appenda- "
‘ges of Wardthip, Marriages, €5}; was |
Jin force here 'in the Szxons time b,
The incomparable Mr. Madox moft juft-

g obferves, that notwithftanding the
Conitroverly that has been concerning
Feuds, and the Feudal Law’s being in

- forcein the time of our Szxon Anceftors,
the Queftion was never diftinctly ftated,
without which it cannot be foly’di. The
learned Bifhop Nicholfom, in his Differta- 1, fove-

#nan, that the Feudal Law was introduc’d Feudal

tion on thisSubject, has purfued the Hing ! Ages of |

: -giVCn-by Mr. Mddox, aﬂddlﬁlngulfh’ d gzewl«:eudal
the Feudal Law into thefe feveral Pe- ‘

|| riods, which he terms its Birth, Infancy,

- Youth, andStare of Perfeion. ‘The firft
- he limics from the time of the Irruption
h Tyrel's‘ Introduttion to the Hiflory of England, p. 3.
Hicks Diflertat. Epift. &e. S SR
? Hiftory of  the Exchequer. - R ‘
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of the northern Nations, which happen’d
“about the Beginning of the fifth Cen-
tury, to the Year 650. It’s Infancy
from thence to the Year 8oco. The
third Period from thence to 1027. Soon.

* after which it artivid to its State of Per-
fection *. ‘That the Feudal Law, as un-
derftood in this laft period of time, was
unknown to our Saxor Anceftors before -
the Norman Invafion, is beyond doubt;
but that in the firft, if notin the fecond
and third State, it flourifh’d here, may
‘be evinc'd by the following Reafons. -

Reafons to - Iﬁ ’

There are as many Footfteps of

thew iz
was in

Saxon

the Feudal Law’ amongft the Saxons as .

Nations pu

force in the amongft the feveral Laws of the other = [

blift'd by Lindenburgh, not

e, om .
o themfelves ; and yet the learned Publi-

Preface, that the beginning of thatLaw.

“may be difcern’d in them.” Which Ob-
fervation is as applicable to the Saxon |

Laws, there being fo great a Parity be-
- twixt them.

"2dly, As’tis obyious from the fore-
~going Chapter, that it was gradually

~producd from the Ufages of the Ger-

aan Nations, {o there being an Uniformi- 1

1y of Ufages at Home, and of Circum-

£ Vid, Craig. de F‘?@“? p2oy&e
SR ftances

excepting the Laws of the Lombards

{her of that Colléétion obferves, in his

[s57 1

ftances abroad, ’tis to be prefum’d they
had a like Effed. 7~

~3dJy, Some Authors attribute the ye-
ry Origin of the Feudal Law to the
Saxons, others to the Lombards. Now
the Lombards and Angles, from whom
our-Ifle is denominated, were one Peo-
ple, tho’ diftinguithed into feveral Can-

tons'; therefore if the Origid of the
Feudal Law be attributed to the Lom-

bards, 'twill be bard to conceive wh

the fame might not as well be introduc’d
here by the Angles, as ’twas by the
Lombards in Italy. 'The Reafon will
yet be more cogent, if we fuppofe the "
Saxons firft inftituted thisLaw.  Which
Suppofition a very learned Author feems
to incline to, by faying, Thar ’tis cer-
tain the Feudal Law prevail’d moft an-
tiently amongft the Saxons ™. And
there is yet extant a Syftem of it, ac-

cording to their Ufages, which another :

very competent Judge affirms to be the -

- oldeft of any whatever ™. J

- 4thly, There’s no Rule of the Feudal
Law {o -old as the firft or fecond Period
of Time, that was in ufe in any fdtéign |
Country where ’tis confefs’'d the Feu-
dal Law did prevail, that was not
I Sheri s Cm Craie FE ST
- S{tr;llylilii’ség‘l?eudis, 93.1' Craig, de }?Cudlb, 2§,

LN 1
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in force amongft our Szxon Ance-

. ;ﬂ:ors o . o ‘
- sthly, Many Ufages were in force here
" that were unknown till the Feudal Law
was introduced, and never prevail'd in
- any Country where that was not inUfe;
~as Homage, Relief, Heriots, the Law
~ of Compurgators, &c. : |

The Anti-

Mr. Selden firft obferv'd the old Law

- quiry of  Book , - call'd, The Mirror of Fuflices,

2he Mir- . . R Ol 2
vor, whes C0Uld not be o antient as the Chief Ju

firft que- {tice Coke and fome others pretended .
fiowd.Bithop Nicholfon, in his Hifforical Li-
brary, concurd with Selden * 5 and Dr.
Hicks copies after thefe learned ~Au-
thors °. But I think all that Se/den or

- the Bifhop affert, is, that Horz lived in -

the Reign of Edward 11. {fome other
Authors fay Edward 1. and. that the

Bock, as it now ftands, isnot {o antient

"4 Conjec- S the Saxons time. As their Reafons
zwre con- - Will not prove, therefore their Authority

“@rming it cannot be urged to {upport what Dr.
- Hicks would infinuate, that the whole

-Book is a Compofure of {o late a Date as
FEdward 1¥° time. ‘That the Shape it
now appears in mayn’t be older, is rea-
dily admitred, and that ’tis not come to
us free from Interpolations, will not

o Nichol. Differtatio Ep. S

» Craig’s Sovereignty of Scotland, 156,

‘9 Dhffertat. ad Fiet, c. 1. innotis ad Fortefcue, p. 3.
= Pag arg, s Duertat, Epiftolaris, 43,

be

R e

~compos’d the Saxon Legiflature. - In this

“manner.

. Lsol

be denied : But why ina‘yn’t;we {'up.
pole theBook was a Tranflation of {ome
Manual of the Saxon Laws put into

Norman Frewch, with fuch Additions
- as Horn thoughit .IPrOpe'r, to dccorimos~
4

date it to the Ulfages of the Time he

lived in 2 The Book being a Syftem of

Laws, expos’d it to -Attempts of this
Nature mote thah any other : And we
know this has frequently happen’d to
Law-Books ; miglit not this Book ‘have
the fame Fate 2 - Let it be farther confi-
der’d, that Horz could have no vifible
Reafon or Motive for attempting to de-.
ceive Poftetity.  Thefe Conje@uares are
fubmitted to the learned Reader’s Judg-

- hent. But be it as it will as to them, fure

it is, that this Book -contain$ what our
Anceftors thought Truth three hundred

* and fifty Years 450, and never was con-
- troverted till lately ;" we may therefore

tely, -T think, on all that occurs in. it
which cannot be falfifyd.

- Thefe Principles premis’d, I now pro- mpas ar. -
- ceed to'enquire who were the Perfonsthat #ed will

be purfued

in enqui-

the following Method fhall be purfued. ring inso

1, The Opinion of Dr.Brady, with e Saxon -
his' Reafons, and the Obje@ions that ,,

- .occur to it, {hall be ftated.

_ 2dly, That of Mr. Tyrrelin -'thé fame

3dly, Since




 3dly, Since the Hypothefes of both |
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‘tholelearned Gentlemen are liable to juft,

and to me unanfwerable Objeétions,

‘another ‘will be propofed, which I fhall

i, Bra-
dy’s. Opi-
2407,

Dhjetions
20 it,

The Mean~

ing of the 4., ~ S . S
+¢ wi. this monftrous Docrine, relies much

Word Wi-

za.

never think my felf engaged to fupport
Trath. - R
__ Dr. Brady without Diftin&tion afferts,
That from the Saxon to the Norman In-
vafion, Laws were made by the King
and an hereditary Nobility.” To make
good which, he affirms, That by the

farther than it fhall be found agreeable to |

Word Witena Gemot, we are to under-
ftand a Meeting of an hereditary Nobi- -

lity, and  that therefore the Commons
had no Share in the Legiflature. . -

~This Hypothefis is liable to the fol-

lowing Obje&ions. -

1/t; Since in Germany all had aShare

in the Legiflature, by what occafion or |
means came that natural Right, which
is {o. annex’d to every Freeman, that

when he parts with it (fuppofing he can
diveft himfelf of it) he lofes that Name;
which. way, I fay, or by what means

did .the Commons amongft our Saxon
An‘cef’cqxs,deparp from their Share in the

Legiflature 2

. 2dly, Dr. BM@, for uth"e cﬂabh{hxng

on the Word #/ita, which, according
to him, fignifies Wifemen, Judges er

Lawyers,

I 6r]
Lawyers, and Noblemen. - The firft' of
thefe Expofitions is inconteftably true =

The fecond; tho’ advanced by the Doc-

tor,. is very infufficiently prov’d, tho”
it is-of the utmoft Import to the Difco-
very of what we both feck. He only
cites Hotoman's Interpretation-of the co-
fignificant Latin Word Sapientes in the
fame Senfe : And even in this the Poétor

‘either writes uncorreétly, or is grofily

deceiv'd ; for Lawyers there were none
by Profeffion amongft the Saxons, no
nor for many Years after the Normasn

- €onqueft, befides the Ecclefiafticks. Nor

is the Do&or’s Error, with relation to
the disjunctive Inrerpretation by the
Word: Judges, lefs exceptionable, if the
Word is to be underftood in the Senfe it
bearsnow, andwas underftoed:in when

‘the Doctor wrote ; becaufe the known
‘Notation of the Word- then; and now is,
- certain Perfons who by a delegated Au:
- thority from others determine the con-

troverted Rights of their Fellow Sub-

jects 3 whereas in the Saxon time, and

long after, both here and in other Parts
of Lurope, every Member of the feve-
ral. and refpeétive Communities of the

~ many States our German Anceftors di-
vided their Conquefts  into, were - Co-

judges, even as now the four Judges of

- Weftminfter-Hall are in their different

Benches..
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Benches. Therefore this general Affer-
tion was inaccurate and untrue, but with
proper Reftrictions may be admitted ;
for. in gvery Community, whether Eccle-

fiaftical or Civil, fome Perfons prefided

in the Guilds or Fraternitics, and confe-

] ; ‘ inino:
‘quently:in the Judicatures appertaining

to them. Thele, as appears by other

Authorities; were :,by‘ the middle agéd '
- Writers term’d Sapienzes; and that they

were the Perfons our Saxoz Anceftors

‘term'd Wites, is, as I conceive, appa-

rent from the following Reafons: =~ -
1. The Aflembly of the Sexon Le-

giflature after the Diftribution -of ‘the

Heptarchy, is in the Monuments ' of

thofe Times call'd #itena Gemaor, Or
Witena Mor. That Wite fignify'd
Wifemen is already noted to .be agreed
by all 5 nor is it lefs clear, -that the pre-

fiding Judges in every Community, Ec-

clefiaftical or «Civil, that were originally
inftituted, were Members of it, and that
-in confequence thereof the Word #ita
did fignify the prefiding Judge : And

[ 63 ]
alfotheprefiding Judgesinthefevéralparts
of the Shires 2 And will not this feemyet
more fo, if it appear in the Sequel, as T
traftit thall, that when thisWord was irft
ufed, there were no Ranks or Orders of
Petfons known to ‘our Saxoz Anceftors,

| befides that of Magiftrates and Freemen,

But this Truth is not only evident from
Reafon, but alfo by the " Authority- of
the Szxon Gloffarift, by whom tis clear

| “twas co-fignificant with the Word Ge-

rreﬁx.- o

2. It .was not, the Circumftances of
thofe Times confider’d, .an improper ‘ox
harth Metaphor o denore the prefiding
Judges by a Word \nh'at'?px:op;erly, and di-~
rectly fignified Wifemen, thofe Magi-

i ftrates being, at the time the Word was.

firft fo apply’d, eletive, and all the fe-

cular ‘ones ‘at leaft :annual, and there-

fore probably ‘chofen for their being ie-

minently ‘pofleffed of thar Qualiry, to
prefide in their refpedtive Communities;
and ‘by their Wifdom to moderate, al- -
lay, or compefe all Differences. that a- -

when it is clear it did denote fome of
that Rank, and ‘abfolutely certain, that
after the Subdivifion of the Kingdom in:
-toleffer Diftri&ts, -and, confequential
thereunto, of the judicial Power, ‘the
‘Word #;ita is applied to.other Perfons, -
- is-it-not highly probable that they;Wﬁ?ie :

ipective Societies. - - ZEARETI et
~That the'thirdGlofs is erroneous, may
be prov’d from the very Paffage out of
King-dna's Laws cited by the Doltor -
‘himfelfin :his ‘Expofition of ithis Wiord 3 -
Hor in the time of that King,. ‘whoe aul’d -
| thirty

role amongft -the Members -of their re-

i
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o thirty eight Years, and commenc'd his

‘Reign in or about the Year 688. nor
for long after; there were neither here

‘in England, nor in any of the “other

Weftern Provinces of Europe where our
German Anceftors fettled themfelves, a-

ny Noblemen befides the annual and e- |

leGive Magiftrates, which the Doctor

~does not mean by that Word ; for ac-

| COrding to that Senfé, the Commons had

a fhare in the Legiflature, which the.
Doctor does abfolutely deny. The other -

~ Authority he cites to maintain his extra-

vagant Pofition, is Somner’s Saxon Dic-
tionary, which, if fairly ftated, will as
little avail : For. tho’ that very great
Man does, amongft other Expofitions of
this Word, ufe that of Noblemen ; yet

in the very next Column, explaining the

Word Witena, when being- conjein’d-

xel's Opi+

2Bion,

" underftand by that Expreflion, but ?}111;2 |

1

with the Word Moz, ot Gemor, it fignifies
the Legiflature ; (and i’sMeaning then is
‘all the Doéor and I feek.) That truly

“great Man writes in this manner;  §y-

< nodus Sapientium, Prudentium Con-
« ﬁ’]m, Concilium,.Comitia 5 a Synod,.
« Council, or Affembly of Counfellors,
“ment.” o |

Mr. Tyrrel fuppofes that not only the -
NObility,‘ I mean the Perfons we now

L6 ]

that Rahk 6f Perfons amongft the S

ons that are difting
tion of Thanes, were alfo Members of
the Saxon Legiflature, and that the Bo-
roughs ‘wete reptefented. - So much of
his Hypothefis ds relates to them, is, T
think, in’ the maniier we {hall explain

i the Sequel, true ; but I “cannot be-

lieve Thanes far in ‘the Witena Gemor,

fot the following Reafons:

o X The Thanes were only Tenants O%ecioni
by Serjeanty. ( ‘The Reader will here "

permit mie to affume that which in the-
Sequel: will be provid) Now ‘to {fup-
pole  the Tenants by Serjeanty  were
Members of the Witena Gernor, i$ what

| never was advancd by any one, ‘and
feems ‘inconfiftent in it felf; and with

the Nature of the Service; which was
merely perfonal, withiout any Refpect to

the Publick. ~ And indeed’ this Suppofi-

o

tion feems to be attended With a fatal

Confequence, which However ought not

| to be imputed to the learned’ Author;

who was undoﬂbted’lya‘LbVCf of Truth

| and Liberty. The Confequence I mean
S, || 18 this; if by being the King’s Thare, or
'« a Meeting of Wifemen, as i'n:Parllla-.‘\

Tenant by Serjeanty, the Party had a

| Vote in the Witend Geniot, t 1e King

| might dlways do ‘whatever he pleas’d ;

i for he had Power to take as many-Ser:

| ¥antsas he pleafed; and in confequence
. F . thereof;

uifh’d by the Ap-p‘Cf'l‘Ia)f,'

e
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theteof, to ere@ as many Te_im{res by
Serjeanty as he pleafed, and therefore to
nominate a Majority of Members in the

Saxon Patliaments. . o
- 2. In the Titles of the Saxon Laws

no mention is made of any 7Zhaness

tho’ many other Ranks of Perfons are
noted : And {urely, if they had been
Members of it, in fome of the Ti-
tles we fhould have found the:Word
3. In the Saxon Laws all Perfons
Lives have a Valuation, which in:their

Language is called /#eregild : By the

Proportion of the Valuation ‘it appears
that the Thanes were an inferior' Order

of Men, .~

Y am now, according to the propofed
Method, obligld to the adventurous
Task of offering to the Reader what,

 as far as I can yer difcern, was the Cone |
ftitution of the Saxon Legiflature. That . |
1 may lay before him my Apprehenfions

_on this Subje¢t in the beit manner, I muft

Mind, that in every Government, Power

~ tefults from, and is the natural Confe- |

| c%:iénce of, Property or Eftates ; and
that in all Places where Tyranny does

< ot prevail, the Perfons who compofe |
- the Legiflature, derive that Power from |
the Intereflt they have in fome Lands, |
T ‘that |

L 2. C. 16, -

oo Led
that ar€ part of the Terfitory of thaf
Society to which, they belong; or elfe
from fomie Diftin&ion of Rank and Or:
der; which difcriminates the Members of
- a Society. - Therefore to difcover who
were the Legiflators in the Suzxor time;
it Wlll be neceffary firft to rémark the
Manner they fettled themfelves in this
Iﬂc,'-l;‘.(w:h';a‘x)cde_"t‘h‘c’ Perfons ‘who were
Proprietors of Land will ' be' obvious)
and alfo how many Ranks of Petfons
may be found amornigft them. oo
The Saxons originally divided theif 5 st
Conquetls in this Iffe into asmany Shares 7er the
as the King had Companions, fo my S50
Author terms the Perfons i Latin ftyl'd henfie
Comites @ ; for there were Earls long 7 Eng- |

| before AYfreds time b, Thefe Portiong ™

ofLa' ’ Detg S ! 5 S . ~
o were originally called Shares, lat-
bet Yy Shires, which were then; to ufe a
étearped.’AplthorfS»ﬁgni'ﬁcant‘ Words, « fo
- many Aflociations or Socicties in pub:

| ¢ lick Charge or Setvice < ; as the Can.-

on this.vubject 1n the bell , Lmult W 1ons Were Cin' Goimane  Thie thaor
defire  him. to -bear this. Truth in his | were in’ Germany. Thus things

g)"nt’igu’d till the utter Diffolution of the
Rgptarchy,":_whm_l_; I date from Aifred’s
PR for tho’ Fdgar is generally
counted the firft univerfal Monatch of
a'Mi'rrér;“c.;z.' | Fie'ta';:l.‘ 1. c \17; f9. Bracon,

b Spelm. voce Comes,

© Bacon of the Government of England. p.6s.
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hole Hle, yet in truth the Space
{)};:w\?xt his R‘e,ig)r’l and Alfred’s fecms to
have been a time of Unfettlednefs and

Confufion; fuch Prince amongft the fe-

ven who happen’d to be. the mightieft, |

- aiing as, and being generally account-
| ?3?131%: aﬁsx’p'reme Ruler over the others d,
“This King unconteftedly had a Supe-

riority,

and reduc’d the whole into a re-

gular and well digefted Form of Govern-

‘ment.

Some Hiftorians, in an undetes-

‘min’d manner, attribute to h_irr} theDIV}ﬁI;;
" on of the whole Realminto Shires ; whic

“in gener

al cannot be admitted for Truth.

be underfood of the Shires ’tis

fion of the now divided into, and that the old ones

Kingdom
nto Shires,

&ec,

‘ ‘ hat King ;. this Po-
" deem’d the Work of that King; .this F'o
fition, {o limited, may be true. Howevery -

were {o antiquated or varied, _Fh'f,‘F'.~@W‘It)h
refpect to what is now in ufe, it may be

moft certain it is, that | e firft fobdivid-

ed the Shires into Trythings or Lathsy-

‘Hundreds or Wapentakes, as they are yet
'glxl’rlnrilfnlsyo éalleﬁ North of the Trent,

and them into Tythings®, which were

alfo promifcuoully at firft "c‘allfd»BdrVOugh;s‘

a Brady’& Hiﬂ»ory‘,'vloo,l 103, xrt_,A &.c; . Qam_b‘den s

Bne Iil?‘ad,y's Preface to his Hiffory, 116, Spelm. }locev
Comites. . Cambd. Brit. 346. Fortefcue on Fortefcue,

114, &C.

84, &e, -

‘Wilkins voce Centuria. Brady’:vﬂif[lory,‘.
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as well ‘as Tythings f; tho’ in moft
Places in England, Kent excepted, where
the Word is yet ufed in that Senfe, they
are only called Tythings, and the other
Appellation is appropriated to Places
that fend Reprefentatives to- Parliament. .
By the Laws of this King every Perfon
in thefe Tythings were to be Security
for the Behaviour of one another; and
for this Caufe all Perfons were oblig’d
to live in {fome one, or be kill’d. The

. like Law prevail'd in France, tho’ its

Breach waslefspenale. = = -
- As the People encreafed in Numbers, Orizin of

 they fpread and inhabited -other Places %

‘within the Precin@s of the ‘Tythings,

whichby being inhabited became known,
and were diftinguifh’d in our Law Books
by the Name of Hamlets, from two Saxon
Words, Ham, which fignify’d a Dwel-

- ling, and Jer#, which fignify’d to affign,

Yet having acquir'd Inhabitants, and in

- confequence thereof a Name, fubfequent.

to the Divifion of the Kingdom by /-
fred, they did not compofe feparate So-
cicties either in ecclefiaftical or civil Af-
fairs, but remain’d Members of the Ty-
thing, ‘Manours, .and Parithes to which

they originally belong’d®. -

£ Lambard’s Perambulation of Kent, p.24. Elfrici
Glof. voceCurialis. -~ T L
¢ .An, Dom, de Alod, c.13. - b Finch, L2, c. 1.

F3.. " In
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Tythings .
anequal,

lies muft néceffarily be remote from one

[70]

, this Diftribution of the Land, ma-
nyht?h%mgs deferve ObferVathn; ‘fu»ch az
may be of ‘ufg in the prefent Deﬁgn, ar
as f?ll*})\gac the Tythings, their Dlyxﬁopﬁ
being founded on the Number pf Fam(xi,
lies, and not on the Extent of :‘_‘Groun_%
‘muft be unequal ; for the Propnet_c}))rs 0
Land all refided on their Eftates, w) §nc§ |
they -were in After-ages ‘dien'qmmit?
Manours, & manendo. - And as tl elre,‘
‘were no little Freeholders in thofe lt;:ar ¥
Days, nor for long after, ten fuch Fami-

another, and occupy a large Space o
%[i%txllﬁcrl’ : a\%{he‘reas?’% radefmen, iEe.xc:auﬁ:

~ many of th'éi.rfArts'an'd, Ofggupapxons‘ ;r.re;‘
- auxiliary and fubfervient to oneanother,

wiars 1o - 2. However obvious the Meaping

‘were engag'd by the prcvaili;;lg Eyﬁn(::‘
Intereft, as well as the patural ,lgcv -
rion to Society that is planted in umz:!;
Nature, to unite and live copugl’x‘_o’u?»
one another, =

be under  of Eh@ WordS Té’ﬂ F amzzzef mayb fctha;
Mood by ten yet in Truth it is not {o’; for by tha

Famili. s

Expreffion we now underftand ten Houfe-

keepers: “‘Which Senfe it cannot behqg
this Occafion underftood in 5 for tf en
,inany Counties having but three or four.

Hundreds, could haye but three. 9%459‘,“}?? !

 hundred Houfgs in them.

j

- To difcover then what is to be under-
ftood by ten Families, we muft look jn-
to fome Circumftances of thofe Ages.
The loweft Rank of Men amongft the
Proprietors of -Land in the Saxon time,
were the Thanes. -What his Poflelions
were may in fome ‘meafure be difcover’d
by the Law that advances a Caorl, or

. Boor, to an equality with a 7, bane, by

his having five Hides of Land, a Hall, a
Kitchen, 'and-a Church. Here js a juft
Defeription” of a Lord of a Manour ;
for many Parifhes and Manours yet, and
it may, I think, be proved that all ori-
inally were 'co-extenfive. It may be

- further obferv’d, that thefe Proprietors of

Land, evenasithadbecnufedin G ermany,
manur’d it not with their own Hands, but
by their Slaves and Hirelings, and, as 1
take it, conftantly fupply’d thejr La-
bourers with Vituals; - for, as all the
Gloffarifts agree, the well known Word "
Lord is derived from the Saxon Word
i Hlaford, which fignifies agiver of Bread.,
Now tho’many of thefe Labourers might
not perhaps lodge under their Lord’s
Roof'; yet confidering they ferv'd him,
and ‘he fed them, even in ‘the modern
Senfe, they might all be coupted part of

his Family, notwithftanding fome dwele

i Verflegan 316, Wilkins & Somerin Gloffar. &.

pérhaps |
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perhaps with their Wives and Children
in little Huts ere@ed on fome part of
- their Lord’s Eftate, as we may well be-
lieve they did, from the frequent Ufe
of the Words Cottarij, Bordarij,%c. in
Domefday. If then all the Perfons refi-
dent on.a Manour were decem’d in the
Saxons time, as’tis, I think, fufficiently

¢leard they were, part of his Family, |

‘we fee what a Tything was; for that
ten fuch Families might conftitute one,
“js confiftent with Reafon, and. all that
we know of the Saxon Government, ..
 As the Words ten Families are not,
in ‘my Apprehenfion, to be under-

~ ftood “of the Families of every little

" Houfekeeper in the Tythings that have
- been juft now treated of ;. fo neither

~ can I.conceive that the Tythings - a-
mongft. the trading Part of the Nation
confifted only of ten fuch Families of
Shopkeepers ‘as we now fee. Bue it
feems more probable, that feveral Handi-
craft Perfons affociated themfelves. in
Partnerthips or Companies, which are
in the Saxon call'd Guilds : Nor is it

unlike that fome more eminent.might

employ great Numbers of Artificers,

who were fome, perhaps, Hirelings, o-

ther their Slayes to work under them ;

and if we underftand by the Words ten

Families amongft the trading Part of the
I 3 PG .

*

. The feveral Families that conftituted
thefe Subdivifions being antecedent: to i a
this Diftribution, many of them Neigh- listle Seatz,
bours, and Relations, not only by Mar-

¥

o [ 73] |
Nation, ten fuch as are here reprefented,
we may well conceive that they confti-
tuted Towns or Boroughs. .~~~
It may be, perhaps, objected, thatac: -
cording to this Hypothefis, ten tradin
Companies or Families which employ’d

| agreat many Artificers under them, were
-as-much . confider'd as the Poffeflors of

Manours 5 - which is. certainly Truth,
and on due Confideration cannot. feem
ftrange : For ’tis plain by the Szxor

| Laws, that Rank was in their Conftitu-

tion, as ’twas in many others, annex’d
to- Poffeflions. - Thus ’tis exprefily de-
clared, that if a Caorl, that is, a Yeo-

. man or Boor,-throve {o well as to have

five Hides of Land, a Church, and a

| Hall, he was equal to a King’s Thane.
| Again, ’tis in another Place provided,
1 That if a Merchant crofs’d the Seas

three times on his own Subftance, that
he fhould be equal to a King’s Thane.
And if .-we look even in our own times,
we fhall {fee many fingle Tradefmen of
much’ greater Wealth and Power than
many Lords of Manours, and trading

-Boroughs vefted with a greater Share in

the Legiflature than fifty of them. -

Every Ty
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iages, but alfo, confidering the Method

we obferv’d the northern Nations to

“have proceeded in- planting their Con-

‘petty States, and form’d Communitics |-
different from the Shires in nothing but = |:
‘the Number of Inhabirants, and Extent

~ were Perfons chofe whofe Office it was
to prefide in the general Affembly of |
every County, fo was there the like in

quefts, probably defcended from one,

common Anceftor, eafily coalefced into

of Ground. And as in the firft Diftri-
bution of the Kingdom into Shires, there

thefe lefler Diftriés on this Subdivifion
for before that we find no other Magi-

~ f{trate but the Ealderman, or Shere Ge-

- The Magi-

firatesin
thefe Ty-
shings. |

refa ; after it, we find this Word ap-
plied, in the manner there was occafion
to remark before, to the Magiftrate. of
every one of thefe Diftriéts. Andevenat
this Day the chief Perfons in each Ty-

thing are called Borfbolders, whichis a :

Cotruption of the Saxon Words Burgh

. Ealder, Headborough, and Tything-

- Man ;5 which laft 4re too well 'known |
- to want Explanat-ion‘. S v

v

"~ In whatever View ourdeoﬂ'A‘ncéﬁbfs
- confider’d the Magiﬁraéy_ of thefe Divi-

fions, whether, according to the modern

~ Mode, as an Object of Defire, or, which

- is, more agreeable to the Simplicity of |
+ thofe times, ’twas thought a Burden to

be
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be fhunn'd, yet “tis fure ’twas confer'd
by Election ; for whete all Perfons are
equal, there can be no other Foundation. -
for determining who - fhall receive an -
Honour, -or be loaded with a Burden.- :
. Every -one of thefe little Republicks, 1, Ty~
amongft theother Rights of Sovereignty things had
they were vefted with, -alfo exercis’d-a €
judicial :Power within the Preciné®s of
their own Territories, and had fome pub-
lick Places where the Individuals met to
determine - any Controverfies amongft -

~ their Fellow-Membersk. - Many of thefe

are vanifh'd, and even their .very Re-
membrance is gone. In Lowdon and
fome other Places they: yet fubfift, and
are called the Hauffings, from two Saxon -
Words, Husand' Ting, which fignify

. the Houfe of Pleas.” Thefe Jurifdi¢tions,
" as Lord Coke, tho’ no Friend : to: any

Court but thofe of Weftminfler-Hall, . .
aflerts were original, and not deriv’d out .~
of them!, ~ . .. -
All the Saxon Laity may be divided zse kamis:
into the Magiftrates, or thofe that were & ¢

{ Dot: Under thofe we c'omprife the Earls, Saxon
|- and allthofe Officers they called Greves,

Laity.,
of which fufficient has been faid alrea-
dy.  ‘Thefe are the Perfons who were

K Fleta, ‘Iib. 2‘. c 5 o

known




of

Thanes.
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‘known. B‘y\rhe Names of Thane, ‘Un-

der-Thane, and Caorl. -

- Various are the Opinious of the Learn-
ed who have wrote concerning Thanes,
the Enumeration "and - Examination of
each Opinion would be too large a Di-

greffion.. It may fuffice in this Placeto |
refer to them in the Margin ™, and ob- |
{erve, that the Word is deriv’d from the
~ Saxon Seinan, and is conftantly .ren-

derd -Minifter; only in Domefday the

Word : Servientes is often- apply’d to
the fame Perfons who are there ftyled
Thanes and Minifters ; and mention

~is alfo . made in that: great :Record of

their. Offices, as Chamberlain, Hawker,

 and Hunter, which, in the Dialeét of

our:Age, is Mafter of the Hawks, and
Mafter of the Hounds, and many fuch

- like ; and were, in one Word, the fame
- Perfonsand Service that in the Norman

time were called Tenants by Serjeanty,
and, if I guefs right, owe their rife to

- the following Caufe. .~ - :

" When time had polif'd the Anglo-

Saxons, for this Word does not occur in

the oldeft. Monuments, - many Offices’

that the great landed Proprietors. dif-

~¢harg’d at firft in their own Perfons, as
was ufed in Germany, on the Motives -

m Spélman's Remains, 16.. .Seiden, Spegilég.‘ad_E'a,d—

_of

merum, p. 170, Wilkins voce Thane.
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of Neceflity fometimes, Fafe and Grafz
deur more frequently, were by them de-:
volv’d on others. - As in thofe Days,
for want of Money, moft Commerce
was carried on by Barter, and the Rents
were paid in Part'of the Produce of the
Soil ; {o for the fame reafon was there a
Necefiity of finding fome other Method
of Retribution, ' or ‘rewarding - Perfons’
for Services, than paying them in Mo-
ney : Hence ‘arofe’ the giving Land. in
lieu of, and recompenfe for, perfonal

| Service, . This feems to be ftrongly fup-

ported by the Writ of #illiam Rufus ;
" from which one may colle@, that 7zi% -
Land paid no Rent, and that confequent-
ly the Superior. had the Tenants Service -

‘in lieu of, and recompence for, his Land.

- Thanes are divided iinto greater and

| lefler,. only differing in this, that the Tws fors
greater held of the King, and the leffer o Thanes.
i of fome Subje&. =~ .

- The Caorl was what we exprefs now

by the Words Boor, Hufbandmany and of ¢
‘Farmer ; a free Perfon who lived by ma- “*t

nuring another Perfon’s Land o, at firft .
probably for Victuals, and after when

- Leafes became inufe amongft the-Saxons;
- in return for the Occupation of it, by

" n Brady's Preface, 24. Vid. 2 Inft. 631, Seld. Ja=
RUS, Q3 .

® Spelm, Romainsy 14, .. .. S
way'
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ay of Rent, deliverd Part of the Pro:
duce of the Soil to the Owner, -

~The Titles of the Saxon Laws men- || . €301gpa geh rutwaldus- by
- olic ymeyme Ben sannie  Arcbiepif:

tion various Perfons asLegiflators, which
- for the Reader’s better Satisfaction are
reprefented in the énfuing Table in two
- Columns, the one  contains ‘them in
- Suxon; the other in Latin, as renderd

by the’ learned Dr.:Wiléin;; R
. Leges Hiotarij & Fadrici. =
Dlojeney Caopic  Hlorharins© Ea:

Lanctpapa cyningar dricus Cantuario-

~arecoon pa'e pa pe rum ‘Reges ‘conffi-
heopa aloopay =n zuerunt leges has,
gepophcon pyrpum gaas ipforum Seni-
oomum pe hyp ep- ores flatwerant an-
ven regeb 0 tebec Fudicia qug
o poftea edicuntur.
o Leges Wibewdi
I Bam " vmﬂbe]f‘ci‘m : Mthﬁmz szz‘u—

- Lyninge Lancpapa arieRegis Wibtre-

Pihepzoe Rixigen- 4i regnantis quinto
oum be yipcan pin- anno regni, indic-

epa hiy picey. by zéone mona, die fox-

mgudan gebanne zo Augufli, in loco
yexcan oxge Au- gui vocatur Berg-
- Burcer. in pepe bamflede, congrega-
- Jrope by

- -Te mm

B s SNCEN

1

hac- zum fuit  optimo-

| Lzl
& Bepghamycyoe. rum procerum Cose
Oz pey geyamnao filium. - 1bi erani
eabigna geheacen- Birbtwaldus. Bri-

pzr Biphcpalo Bpe- copus 6 ante noms-
‘cone Deahbiycop. J natus Rexw, Rofferns

e xpnemda Ly- firetiam Epifeopus;

ning. €ac pan hpo-"guem omnes Gib-
rercearone Byrcop. mundum: vocabant,

re. ica: Lybmuno & dignus Uiy erat. -
- par hagen. ano papo £ lgu&hfzww o=

pey. 7 cped. = nes Ecclefiaftici op:

 hao cipicean Bzne dinis dignitates u-
- mxgde anmovolice wanimiter cum po<

yoley::

mid by hepraman pulo fivi Subjecto.
 PEp Ba caoigan Ty oprimates ill;

Junoon mud - ealpa omuium affenfis hec

gemeoum Bay 00~ fecerunt Fudicia,(s
may. -y Lantpapa juftis Cantuariorum
pihcum be apumec- inffitutis adjnnxe-

~con. ypa-hxe hyp junt, prousi bic in-

eycepregehjopyps fra: fequitnr atque

dicityr.

Leges Ine.

Iney Lyningey - Ine Regis Statuta.
. areenyryes - Ego Ina Deigra-

IcIne mio Lrovey #iaOcciduorumSax-
'BYre Peyereaxana omum Rex, cum con-
Lyawng. mid ge- fikio © cam dociri-

ne




- genoe be denehx: fundamento - Regni
lo upa yapla. <y-be noftri, ur jufle Le: |
- Bam ycapole upey ges, © jufla flatu-
-~ pcey P ve pyhT ta per ditzonem no-
- zpe. p)’rhti cyne- flram flabilita & |
ar. - J upe confittuta e ur. o ,
vomar. puph upe conflitura effent, ut. | reala on zepme Lisconfignare. Por-
revean. Fopjantiie 7o eziam me lasuis

~ oomayi. .

{
B ' . - :

%]

- j;eah‘z:g: 9 mud lepe 7z [:C’éwéd;épdﬁ:‘
© Lenpevey . miney mes, & Hedde E-

yxoen. - heovep pifcopi mei, €8 Eor-
miney Biyceopey. 7 kenwolde Epifcopi
Concenpoloey - mi- mei; © cum omni-

~.mey Birceoper: - “J bus meis Senatori-

mio eallum minum bus; & fenioribus

 ealoopmannum. y fapiéntibus  populi |
 pam yloeycan p1- mei, & multa etiam
-~ ‘zumminpe peooe."y ficietate ~minifiro-

~ eac myeelpe ge- ram Dei, confutlta-

%om,nunz? - -Todey bam de_falute ani-

yolc geyaeycenove. nullus Senator nec |

- pon. J e nemg hac bas noflras le: |
 ealoopmanna.ne vy ges infringeret: - |
- undeygepeopenopna. - AL

Zfrep pezm pxpe -
-apenoenve payupe -

 Leges Blficdh

oomar pe AHlpneo guas ifredus Rext |
- yeLyning geceay: conflituss: = Ee

eopa. Py ymea- me noftre, & de |
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Et infra.’

‘ Ic]iéa ZEI‘Fp_eAb‘]_Z}'f-, REgo /Elﬁédfz}"
MINgBX| ToZXOENE 60 i unum colligi
8CTACN0D. Jap- & literis confignari

- - e W) 77

?5::17 ) l%c‘c. _manega jufli, multa eorum
28 OCUNC pone- gue Parentes noftr:
gengan heoloon. obfervabant “que
‘Oapa’deme hicovan. mzh; Plicebant | &8
] manege ?Gapa ’66 multa eorum qztze

me. ne licovon 1c mih; non placebant
APeanp mid. MINpA réjecs cum meo fa-
| preena gepeahze, 4 prents Confilio, %

on oppe piran be- 4lis mody juff ob-

beao o heolvanne:. Servari.  Quoniam
. Foppam 1CN€ OONY- nom andebam tenta-
| te . geoyprelecan re meorum (fatuto:

dapa minpa apuhz ;

‘um)” aligua Sferip-

“py - uncup hper. guid eorum  placue-
By Bem - lician rir i)y, quﬂobz.r :

| poloe be- epcen ur fuccederent. . 48
- yxpon:- “Ac Ba Be cum dcybfé/aﬁéé’eﬁnﬁi
¢ gemecee . apep frve in dicbus Ine -

| obbe on- Iney oxge ‘cognati mei, vel im
| ey meger. oppe Offe - Mercioram.
t on Opgam Mynpce- Regis; vel in AB--

| na Lyninger. oppe ' q .

thelberti, qui pri-

Dy pynocn Ba - He funt Leges | OEIebyphTerSe mus Baptyfina ar.
Ay pynoon ©a . te funt Leges | =pere pullube on- cepit in natione An-

 feng

-G g/im,_;

T ——
R S i




8] |
wenz on Angel glica, ea gue mibi
ﬁj’mﬁe. Ba ’éegmfs fuﬂzﬂma q‘videém-
pihceyc Bulicon. ic tury exinde collegi,
Ba hep on gegave- ré’%m neglexs.
pooe ) Ba oppe Ego Ailfredus Oc-
voplewe:  Ic “Ba ciduorum Saxonum
 Blgpeo peyo-peax- Rew omnibus meis
. pa Lyning eallom fapientibus bic ufus
 yunum proum By fum, © il dice-
geeopoe. ) hy Ba bant, quod ipfis om-
cpzpon. P him. P nibus bene placue-
licooe eallum pelco rint ea, ut 0bférva-
~ healoenne: rentur. e

Foedus Alfredi & .Gut»l':lruni Reg’unﬁ. |

- Bur.yr bogpybe  Hoc eft feedus quod
k) Eépclt'a%yg:gl})g Elfredus Rex ©
3 Lydpun Lyning. Gyrhrun Rex, ©
- Jealley Angelcyn-- totius Anglice na-
ney pican. ) eall gionis fapientes, ©
yeo Beoo Ve on ommis gens. que i
€arcenglum beod dnglia  Orientals
ealle gecpeoen hab- habitat, fimul fece-
ba®. § mio apum rant, © jurejuran-
 gepxyonoo. yop hi do confirmaverunt

- 1ylpe. J yop heo- pro foipfis © pro

pa gingnan. ‘ge pop poflerss fuistamna-

‘gebopene. ge yop tis quam nowdum

- ungebopene. Ve natis, qui Dei vel

Eooey miloye pec- noflram  mifericor-

ce, oppe upe: - diam curaxt. .
8 S

o

- mahre &, poffir, ®¢.

F@:cﬁus Eadweardi & Gutiaruni Regum

- Bl Dene co pny-
be. o pneondy- citiam plene fifte-

Leges|

L83]
| L’eg‘es Eadweardi Régis. |
Et infra, |

| €abp§ap§_ Lyn-  Cum Eadweardys
Ing mid hiy pizan Rex cum fapienti-

’6'1 ha &T Caxancea- bus fuis Exonize e
'ét]‘c pEpon. rmea- fet, inguirebant om:
- oon ealle hu heopa mes quomodo ' pax

£nyp betene beon eorum melior effe

- Dy yynoon ba  Her funr "u—fml
- pomay e Eigpeo gue Elfrédwjlzex
- pInE T Luppum & Guthrum Rex
AYHCK ‘gecupan: fanciverunt. Et boc
200 VI iy reo ge- ¢ff Senatus conful-
- pxonyrye be Bl tum, quod Elfre-
- peo Lyning  Tu- dus Rex, 66 Gurh-
 (panLyning. Jepc run Rex, & deinde
 caopeapo Lyning. Egdiweardus Res
3 Luppun Tyning. SGurbrin Rex eles

Jeounon. 'y zec- gerant 8 fatue-
pxoon. Bd Ba €n- runs;, cum Af{:glz@
Dan: pacem® ami-
ape ypullice: pen- peryns,ts fupientes

7] 8OM ) Oa proan ‘etiam gui  poflea
| €3¢ e it v crams, fope & om

A e e




pon. opc J un yel- tinuno cadem reno-
van P yeolye gent- vaverunt & bono
pobon. *J mido Fo0€ adauxerunt.

gehyhoon:-

"Leges }Etlielﬂani.

Bbelycaney Ly-  Athelflani Regis
nincgey gepxoney. Conflitutio. -
 Ic = Hchelyzan  Ego Athelflanus
Lyng mio geheah- Rex confilio Wulf-
<e pulghelmey An- belmi Archiepifio-
cebiycop ) eacmun- pz, & aliorum etiam
pa odepa Biycopa Epifioporum  meo-
‘cype Bam gepepan rum precipio Pre-
<o gehpylcene by- pofitzs cujuscunque
g, & urbis, &c.

Ic BpelycanLyng Ego ‘./ﬂtbél‘ﬂémt& |

cyp. P “ic habbe Rex declaro, quod
geacroo . J upe mnquifiverim, quod
¥P3P 1y pipye se- pat nofira pejus ob-
‘healoen donne me fervetur quam mibz
Iyroe. oppe hic 2T placet, wvel quam
Lipeacanlea gecpx- Greatanlee diltum
‘oen pxpe. ) mne erat. FEt fapientes
proan yecgap Poic mei dicunt guod boc
hic o lange yop- nimis din pertule-
‘bopen habbe:- Nu 7im. - Nunc inveni
~ haxbbe 1c geypunoen cum fapientibus qui
(. om0 Exonie

‘ :

~anpealoe  yyno.

yapla apxo. - Bapa €8

| L85 ]
mio pem preum Be Exonie mecum o
®c  Caxanceayope rant  ad  Natale
- o me pxpon o Chrifli, guod &c. -
miooan pincpe. P, S |

&e.
Leges Eadimundi Regis.

€abmuno Lyning Eadmundus Rex

| geromnooe mycel- congregavie mag-

ne rynop o Lun- mam fynodum in cf-
ben bypig. on Ba vitateLondini, Jan-

halzan €aycephicon & Pafchals ‘
T10. 2ghen e zoo- re; ﬂtrirzfqﬂé.ff;

- cunona haop. ge Ecchefiafliciordinis

pOpulbcunbpa:B N guam palitici. Jhi
pxy Ova. 7 pulyr- erat Ode 6 1y, mff
Tan Apcebipceop, fan Archiepifiopus
g mxmge odpe & multi alii Epife

Irceopay. . rmea-. copi comtemplantes
genoe ymbe heopa wnime fie Salutem,
| ‘ eorunt  quz . iil;
e him unoeppeoo- fubjecti ééagntf-;{j,l“ .
e pEpopss /o

- €aomund Lynin Eadmzmdm'
cyb. eallum y:olcg Significo omni fﬁ;ii
e ylepum. ez Jo, tam fenioribus
gnum. de on hir guam  jumioribus,
gui in mea ditiome

K G3  fum,
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1C ymeave mio min- fint, me contempla-
paprcena gepeahce zum-effe cum ﬁzj)zef-
gegoopa hava ge tum meorum confibso
lepeopa. &c. tam Ecclefiafiict or-
- dinis quam Laict,

&c. |

| ’L.eg,es Eadgari Regis. |

Dy iy reogenzo-. Hoceft inflitutum;
nyfye. ‘8e €aogan quod Eadgarus cum
Lyng mio hiy pi- fapientum  fuorum
wena gepeahce ge- confilio inflituit in
peo. Lioo o lope. gloriamDei, © [ibs
Y hum pylpum co 2pff in dignitatem

cynercipe. Jeallum Regiam, © in uti- |

hiy " léooycp o litatem omni populo

e Leges iEthelredl Regls e -

| ',_ D11r’6agepaeb- Hoc eﬁ" rénﬁ{iah_ |
nﬁ(n‘g.ﬁ.’ée Apelned guod  Aithelredus |

- Lyning “f hiy pican Rex, & fapientes
- gzgaébgbgn. | re}aillurn ejus confultaverunt
rolccopniperboce. ad.  emendationem
. &T Puoeycoce on pacis  omnr P?fi?llo

- Myjpcena lano wyp- Wodfiocs in regione
- wepdinglalagen - Mercioruni, fecun-

o /

B Seﬂatus

. dum Angin Yges.
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Senatus confultum de Monticolis Walliz.

- Dupay yeo ze- o HoceftConcilinm
pxonyrye e An- guod duglics nati-
geleynney  pican. mes  fapiemtes €8
J pealhpeooe pao' Wallia” Confiliarii

bopan berpox De- inter Monticolas

unyecan gereccon: conflitdernnt.
Leges Cnuti Regis.
Dy reo ze-  Hacofl Confiliums

| - pxoney. Je Louc guod Cnutus Rex,
Lyning ealley €n- 2otins Anglie &8

gla lanoer Lynin- Danoram 6 Ny
e JDenaLyning. twegormin Réx, cunt
J Nopbpiisen Lyn- piencum fioruns

Ang. mud by pive- donfilio fancivits in
 magepeahce genes. landem Des; & Sibi
Liove o lope J him ipfs in ornamentwm

yylpum o cynep- Regium, @ ad uti-

- appe. . yolc o Liratem Populi 5 &
Beapper ) P pay boc evat facris Na« |
on dxm halgan talibus Domirii no-

miopintper . cioe firi Wintonie. .

On Pincanceaycjies .

/

' The next and laft thing I hall me oyyiry, -
tion: before I draw aniy Conclufion from tin  name

. : : . he Sax-
what has been offer’d to the Reader, %752

on Legi d—

~are the Terms ufed by our Latin Hilto- wre.”

G 4 rians,
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rians, to denote both the Saxoz Parlia-
ments, and the Perfons that compoied
them. The firft is generally exprefled by
Gonventus Sapientum, which is but a-
meer  Tranflation of the Szxor words, -

- the Members it confifted of, are deno-

minated Principes, (of which enough

has been already faid) Proceres, Pri-

mates and Nobiles, all which-Words,
however'they. may feem in the vulgar

- Acceptation vt_o*ex'c‘lude.t.hc Commons,
yet on a ftri Examination, the con-
~trary will appear a moft manifeft Truth.

For, R e,
Themean- 1. The words Primarii, Trmgate;.
e of 1 and Proceres, are all render'd by the
;’L%;ry, Saxon Gloffarift, Teldeft, B?tr,g/y_.zeggzm,
Primates, thefe. in our modern Englifb we call

and Pro- Port-Reve, Burfbolder and Headpo-

e rough, in fomePlaces bya more common
expreflion borrowed from the Norman
Dialec, Mayors ; and in this Senfe is the
word Proceres ufed by the Writers of
other Countries as well as our own " for

Dufrefue fays it d_enotes'kfth:ef ChlefMa- .

giftrates in Citiesa,. = -

The mean- 2. That in England, the words No-

ing of the piros and Nobilitas were ufed to fignifie
word No- o

- biles,”  Knights, (that they were Commoners in

the prefent Senfe of the Word is agreed)

2 Dufrefne in hac voee,. [ o

- feems

[ 89 ] |
féemsclear,becaufé[(nngt wasaNameof
Dignity ; they are in old Authors ftyled
Honourable; in a Récord 9 FEd 1. 2
Knight has the addition of Nobilis: And
LordbCope fays, Nobiles Sunt qui drma
Gentilitia Antecefforym Suorum profer-

e Poffunt,

~ From thefc Premifes I conclude, - -

1.  That the Legiflative Power  was 14, Legi-
not folely in the: Saxon Kings. This is flative Po-
not only evident from whar has been 7 7%,
already faid, bur alfp from what we read ly in the
in two of -our Law Books, viz That ©7s-

their Kings were originally vefted with

- that Office by lection, and fworn to

be Obedient to, ‘and fuffer the Law as
other their affociate Leaders, whom one

1 of my Authors calls the Kings Compa- -~

= nions.:rTheoth‘er,wwriring in the Phrafe

and ‘Terms ufed in ‘the Latin ‘of his
Time, ‘fays, That the Kings  Courts;
which confifted of the Earls and Barops,
and the Law, were both fuperior to the
King :" Bur this Point need not be la-

- bourd; for the very learned “Advocate
 for Slavery, Dr. Brady, does not affert
- a Legiflative Power folely in"the King,

but in the King and Nobility, ‘exclufive

-~ PInflit: 594 &'59'55'.'Camb;’Bri;tan. 243,

8§ - jz.’Fron;f"_

e e
SRS S e e e e e e
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originally . 3. From the entrance of the Saxons,

i all % for fome Time, they all perfonally af-

dos.  fifted at the Saxon Parliaments. 1don’t
mean every individual Perfon that refi-
ded in the Kingdom, but every one of
thofe to whom the Land was apportion-
ed; for example, in Kens, where Hen-
g#ft the firft Saxon King fettled himfelf;
it feems all the Landholders met to af-
fent or diflent to the making Laws.
Tho this Suppofition feems clear from

‘the firft Propofition we Jaid down above, .

yet for the better evincing an Hyporhe-
75 {o different from the Ulages of  our

prefent Time, I would further offer to |

the Reader’s Confideration the following
‘Obfervations. . - ..o
proofsof . 1. Our Saxon . nceftors, in their own
shis.  Country, did all perfonally meet for the
ena@ing Laws in-the manner we have
" related above; -and every Circumftance
of the Time confider’d, it cannot wellbe
doubted, but that they did here as their

kindred Nations did elfewhere Pradtife

at firft, -and for fome time retain the

Ulages they were bred in and accuftom-

ed to in their native Country. ..

2. That by the Feudal Law, in its pri-
“ mitive Inftitution, all Landholders were

obliged to attend at the Feudal Courts ;-

Becaufe all the Land was parted amongft

the Conquerors, who had a Right to | |
. L | , giVC.

[91]

give their Affent or Diffent to any Laws

or Ordets there propofed ; whence we

yet retain the Expreffion of a Conven. -

tion of the Eftares.

3. Why might not aﬂ the I;‘a-nd.f -
ders in Kent, when that_PrdVincé‘:x?a‘s -

ftyled a- Kingdom, as well meet on . {o
great fo important an Occafion as the
makin’g of Laws or giving Judgments as
they did afterwards, when it became an
Earldomn; and yer in ftri@nefs are obli.

ged and by intendment of ‘Law  all do |

mect at the Sheriffs Turn and Couiit

C;durt' for Bufinefs of a like bur inferio);
Nature. .- 0 o
4. Thefe Meetings were ~,Ain'v:'bpieh»

Places, which were capable of receiving
a much greater number of People than

c@@ner}tb them, becaufe, as has been al-
ready obferved, there were ho minute
Frecholders in thofe early Days, - -

5. That the Land being divided a-

mongﬁ ,thé Conquerors; ‘who were an-
tecedent to their Conqueft, a voluntary

- Society; no Perfon that was riot 2 Mem.-

ber of it, and confequently hid not Land,
could have any Voice' in impofing the
Laws on them who: were the abfolure
Proprietors of ‘the Soyle ; therefore the

Gaor{ or Husbandiman was 1 T
Bapetigadthly 1 'was no Member
of the Witena Gemor, - =

Pl R e

S

6. Every

AR o T
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- 6. Every Thane being Tenant by Ser-
jeanty, which was, as is already ‘obfer-
ved, only pofleffing Lands in recom-
pence for his Service, and in lieu of Wa-
ges, he was no more than part of the
Family of one that was a Member, or
fucceeded to one that was a Part of th::u:
Voluntary Society which firft conquer’d

* the Kingdom, and therefore could have

A frer-

no Voice in the impofing Laws on a
Society; of which he was noMemb‘er,v
but only a Servant to one who was.

~Tho’ the Individuals ever retain’d their

wardsof mative Right of being govern'd by

the Chiefs

or Magi-
[Erates in

every Ty-
thing.

Laws made by themfelves, yet when
the Exercife of the Legiflative Power,
in the Perfon of every - fingle Body pa-
tural, from their Remotenefs and ‘Num-

“ber, became impofiible, fome Change

was neceffary in the Exterior Forms
and Appearances in order to preferve a

- €ommon-wealth on the fame Principles

twas firft form’d and f“cﬂablifh_ed ;- and
as the whole Kingdom was divided into
feveral ‘little Affociations , as I appre-
hend, fome Perfon out of every Tything
or Burrough, the Reader will r.ecolle»étz
‘that ’tis already proved they. were co-
fignificant Terms, came -t0 the Witena

- Gemot to take care of the Concerns and

Intereft of the Society to Whi‘?h:h"" be-

\

ity had by their own free Choice given
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1. The Affembly of the Sawon Les
giflature, when they confifted of a fe. .
lec Sett of Perfons, were called Wite-
ne Gemot, or, an Affembly of wife
Men ; whence we feem to have derived
the now well known Expreffion of the

~ Wildom of the Nation to denominate

the Parliament.. = = e

2. It is certain from the Title of the
Saxon Laws, that the Earls, Bithops and
Abbots were Members of the #itena Ge-
mot,or Saxon Parliaments,and alfo others
denoted in the Saxon Language by the
Word #ita ; that the Earls, Bithops.and
Abbots were the prefiding Judges in the

{everal Communities both Ecclefiaftical .

and Civil that the People were original-
ly diftributed into, is not doubted, and
that by the Word #ita we are to un-
derftand the prefiding Judges of . the
Communities they were - afterwards di-
vided into, is, I think, already proved;

. whence, it feems, we may - conclude,

that the Saxon Witena Gemor confifted

 of the Perfons who prefided in each
- -Community, and ’twas but a natural De-

volution when the Exercife of the Le-
giflative Power became impra@icable in

‘the Perfon of every Individual, that it

thould veft in every Body Politick, and
that the Perfon to whom each Commu-

the
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the lP-fecedency amongff themfél%s;

" thould be the Delegate, -ot, as we now

phrafe it, the Reprefentative of the Reft.

" Hence; I think, ’tis clear, that the Com-

mons,. 45 nOW underﬂeod, were. evet
Part of the Legiflature; becaufe, thougti

erhaps the Earls might not be Elective;
lc)>r angu:ﬂ Officers, aftet the Diffolution -
- of the Heptarchy, as they were before;
- wet after its Diflolution the Graves of

the Hundreds or Tythings, who were

‘Eleive, being Members of the Saxoz
: ~ .. . ’
. Witena Gewiot, the Commons remain’d

2 Conftituent Part of the Saxon Legi-
flature. = ' : '

- Tho’ the Propofitions here advanced

are only fupported by Facts that occur

in the Monuments of the Szxon Times;

yet many Ufages whofe Origin we know

- not, but meet w‘i{h"ﬁl‘bfeciuent to the
Dorman Conqueft, might be offer’d to

the Reader; {ome of which fbe-ing pal-
pably .derived, and others: beting con-
formable to, or connefted with what
has been already advanced; would both
illaftrate and confirm the ‘Hypothefis
that is here offer’d to his Confideration §

but as the Conflitution of the -.Legiﬂa,- |

ture in that Peried of Time, will be the
Subject of the enfuing Chapter, the Rea-
der will find them there, and, T hope,
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particularIbekrve, how well the Hy-
pothefes we propofe of both Times,
fuit and tally with one another, that
being the ftrongeft Proof that can poffi-
bly be produced of the Truth of both,

SRARIIRREOLALPEAD SN I
 CHAP m
Of the Parliaments ﬂﬂfif\‘ the Con-

YN the Period of Time, which by thc: Of the
A Courle of this Effay is to be the Congue-

~ 1ubjeét of this Chapter, our enquiry into " "

wer,

the Conftitution of the Legiflature would
be moft idle and vain, if the Dotrine

- of thofe Authors who affert an abfolute

‘R-i(%ht of Conqueft in 7 tlliam 1. is not

- firft confuted. The Arguments that have

been offered by thofe who have endea-
voured to debafe our Conftitation, and

fink us even lower than the brutal Part

of the Creation, (for to reduce reafona-
ble Creatures to Slavery, it being con- -

 trary to their Narure, is doing {o, and
Joading themwith

an intolerable Burthen)

have, many of them, been fully arife-

| redby their Antagonifts - Nor is it my

purpofe
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| purpofe to tranfcribe any thing they

‘Records are fully produced in their
Works ; but if I may be allow’d to ufe

a Logical Diftin¢tion, I would obferve,

that though the Arguments & Poflerior:,
) which prove /#i/liam 1. did not exercife
ow thar @ defpotick Power, have been with great
is 0 ke Diligence and Reading put together; yet
judged of. the "Arguments & Priori, which prove
he had no right to fuch Power, have

- paffed with little Regard or Notice, tho’
~in my Apprehenfion rthe cleareft and
moft cogent: For the Que
whether #illiam the Conqueror did co

| arbitrary- A¢ts; but whether he hada
o . Right to do them? therefore to decide
~ the prefent Queftion, we arc not to feek
~ for Inftances, or reafon from any Acts
‘of Power he exercifed, but to fee whe-
ther he had any, and what right to fuch

none, . thofe Inftances may be allow’d to

tion they are ufed to maintain; and
therefore notwithftanding fuch inftances
the Right of the People fubfifted, and
however invaded by him, might lawful-
ly be recovered, and exercifed when-
ever they could find means to get the

can be from illegal A&ts, or againft Li-
“ ST T ety

have offerd. Faés from Hiftory and | |

Power; and if it can be proved he had

~ prove him a Tyrant, but not that Pofi-

~ Power of o doing; for no Prefcription
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N

berty.  For ‘the clearing . this Point, 1

will firlt ftare

om Grotius and Puf-

~ fendorf; wheniany; and what Right is

acquired by War! - 24y, 1 fhall Thew

tha‘t:;ac’c;ording to thé¢ Rules laid down .

by. thofe ’adiﬁirablé‘,AurhorS , 'the Con-

- querot (ro fpeak in the vuloar Phrafe )
| had no Right by Conqueft oyer the ge
 herality of the Englifh Nation. 34y,
f,mce:ﬁlbféquentto thé ‘N"o;*}}zdé:]n‘vai '
- om, we werelin fome, though in 4
| much lefs degree, than is generally fup-
Queftion is not | P}:)‘_?d,;a mixed People, and-a late Ay- ©

 £hor has thoughe fit to call the Succeffors

 of the Norman Chiefs, who aflifted the

P

~ Conqueror in ‘his Expedition; (ona pre-

Vious Promife ‘of partaking what wag
- 8ot) for afferting their Rights, incopri-

Zible Rebelsc: That the Conquetor nej-

ther before ‘nor-after the acquiring thig
Kingdom had any abfolute Power over

flt,hem’ €ven no moré than the Emperor

‘.. Nations, whohave no common Supé. 7 car
tiorybeing inaftate of Nature, when they 7o
have ‘dny Diffefence’ that they fﬁcaﬁno}g" e
fectle in an amicable Way, have ufually =
-;}e,c;éuf{é’: to Forde ;- which. like o difﬁ)'-r’ -

o0 Tryal by Battle amongft private Per-

/& Brady in his Prcface to his Hiftory, . 1-: |

S
= e e

e
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fons, ( originally practifed where the

common Superior, by reafon of want

“of Evidence, would not determine, fo

left them, as to that Controverly, in a
perfe¢t ftate of Nature) is an appeal to

~ the great Superior of Mankind, and ma-

kerof the World, to determinerhe Right :
And as Providence (whofe Ways are un-
{earchable) fuffers fometimes the Unjult
to prevail, this laft Method is not to be
taken without juft Caufe, that is; unlefs

~ an Injury be done, and all peaceful Ap-
When and pliC‘&tiOIlSpI'QVe vain: So in every War

whatRight
acquired .
' by Con-

quef?,

one Party is moft certainly a Wrong doer.
Now . according to the Juftnefs of:the
Caufe do the Rules of the Law. of Na-
ture and /Nations determine  the Right
of the Vi&or: Forif he had not Juftice
of his fide, when he began the War,"or
profecuted it after tender of amends; -he

- 18 2, Wrong-doer, ‘and racquires no new
- Right by Succefs; but thereby not only |

gives all Mankind a “Right,_ but. even

. makes it their Daty, to reftrain:him. |
-+ Butif the Caufe of War be juft, thouigh
- the Victor obrains a-new Right; yet-the |

- Extent of this is not, I.think, well fet- |

- tled ;. that which is beyond-all doubt.is, |

- that in, Juftice he may take full:Satis-|

- faction for the Injury done by him that}
__-occafioned the War, and for every indi-|
vidual Hurt or Inconvenience t‘hf:u:"ﬂc‘iw:1 -
S I ed o
, : ' ﬂ? S

mongtt us, -

Ple but the Perfon in Poffeffion, confe.

N 0

¢d naturally or cafudlly fiom it; and
we may go {0 far as to fiy, thar forge
Punithment may be jultly inflicted on.
the Wrong-doef; bt to {dy as fomeé do,
that an abfolute Property in the Lives
and Fortunes of the vanquifh’d is. ‘b
Succefs; vefted in the Co‘nquér'éi';, isa

»f)&rm‘f‘;,‘ as I conceive, inconfiftent
with Humanity and Reafon: ' Bur we
need riot here difeufs that Point, ‘Becanfe
if that cruel Pofition were true, yét' it
¢annot be-applied to the Cafe in Que-

flion: Fory; = '

RS The Normans and Englifl had ng The Nor- ,
Jort of difference, but had fived nor of. M5 47

ly in a“peaceable, but even o ffieh’dg‘r‘ g
aer, with fo frequent, {6 familiar
anIntercourfe, that *tis fuppos’d (¢ hey
being, long after bur Saxon Anceftors
come from ‘an unpolitd Part of the
Globe) our Zdward the Confeffor dic

rected them in the fo

ted then ¢ forming; or polifhing
Fhelrr,_-_qu_\y.sw:a&nd from them- learn’d ang |
}nt;QQqced into- this Ifle the manner of
lealing Deeds, which' yet continues’ a.

S The ‘Mf' mnan DUke’S hpreven'c,ev{of' The Con-

Son8s Was a fuppos'd Title;  thercfore #4ror

s War was not waged againft the Peo- o/ min

Quently. againft Hzrold only,alate learn-,
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precedmg Chapter e R

£ Halés Hiftory of the Law. o < |
- &Brady and Tyrrelf's Hiftory in the Life of Ha-

o [ 100 | |
éd,-Author f had reafon to fay that the
Conqueft that was made was made over

Huarold, - and not the Narion: And the

Conqueror himielf underftood the Quar-
rel to be {o, and therefore offer’d to des
cide it by fingle Combates. . -

- 3. Wilbtam Duke of Nomfmm{y :When“‘

‘he cime into England {eem’d 1o have
- confider’d War in the fame light as ’tis |
ftated above, viz. of an Appeal tothe fu- |

preme J_lidge, and to have claim’d  this
Kingdom as his Right by Inheritance, or
Donation : That his Pretences to it by

- either orboth thefe Wayswere ill groun- -

~'ded is -moft certain, but that the fame

- were then dubious is'not lefs fo ; and con-
fidering the Rudenefs of that and the -

fucceeding Ages, ’tisno wonder this was
{0 little underftood ; however the Crown
‘he claimd as legally due to him: Now
‘whether we take the Norman Duke’s Ti-
tle by ‘Blood or Donation, -clear it is that

- he could have no more extenfive Power
over thofe who did not make themfelves

Wrong-doers by oppofing him, (fuppo-
{ing that could make them fo; )?than the

- Perlon be clajin’d under had, and what -
- that was:is fufficiently explain’d: in the

b

PLlM e

rold.

- from their own
cL - - 9‘. . . e . o .
- querd. Nmﬂrm » and from themfielves

_‘ W T
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~ As the Conqueror’s getting the Dia- b Con-
dem of this Realm gave him no Righ 7rer not
to defporick Power over the Sasxons, o vaﬁuf
v \ ’ : ] ) er 1ne
- neither had he any: over his own victo. Normans.
rious-Army. To flate this marter ful-
ly we muft take a fhort View of the
orman Settlement in France. - R .
-~ Rollp, Duke W tliam’s Anceftor, Was Of #he
‘the Leader of a Confederate Army cop- Normen
ﬁﬁingf of  Danes,: :;Norwegizzm ©and ﬁffrlfﬁcé’g
Sweeds, (for all thefe People are deng.
ted in* Hiftorians - by the general Name
of Normans+.) He himfelf was aDane:
and as thefe People were not born fih. -
Je& to one Prince, confequently Roljy
‘could " have no pretence, much lefsa
Right, to any Power over at leaft two
Pparts of them, but whar was derived
free confent. They. con-

call'd it Normandy. - - .

The Land was divided amongft the

| Conquerors, and: Laws ena&ed for ‘the -

well ordering their. new State,; by the

‘confent of the other » Chiefs and Supe.
tiors, and not by Rolo’s own fingle Po- |
‘wer Rollo’slegitimateLine failing in Duke
| Williane's Father, he by confent of the

8 Grotii proleg, adHlﬁGotu @«c Mezerayad .

Annum, 889,

% Benage Coutume de Normand, p. 2, oo

s H 3 | Barons o
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< ‘1 t .

“‘ T“hxs drove them to a fort of- Emula-

- t}xlon who fhould be moft zealous in
" % the Affiftance of his Prince, and made

« e
& égiel:nprokmde largely, and an Account
o g taken of the Contributions, g
., Sumbeyond expe@ation was raifed in
_-anInftant: Matters being carried thus.
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~ Barons was ele¢ted to fucceed him, “and
confequently could have no Right either
to the Dukedom, or any Power but
what was voluntarily confer’d on him:
., As all his Subjeés were fo by their Feu-
~ dal Tenures (the Extent of rhat Power
The Con- is ftated above ;) were there no -other

querors : o tha o Co or’s’ € Anlicire ks SRS
tyert Evidence that the Congueror's Army | 1, he folicits his neighbouring Princes

* how com- Was compos'd of an Aflociation entred *“ for Aid, the Earls of Anjou, Poicty,
posé. * “into by the free Will of - the united Lea- .“.3_M@we and Bﬂl/bz;gfee, UPOn"'this'E”? i
© " ders, it ought to be believed ; but we **"couragement, that they {hould h"wen:;

~ have an exprels Teftimony of this;Faét;
for we read, That:when Duke #1lliane
-defired a Supply of the Norman Barons

~for afferting his Claim to the Crown of |

- England, they told him, « That the -

¢« Normans -were not bound by their |
-« Allegiance to ferve in foreign Wars, |
.« and no Confiderations could bring |
« them to raife a Supply, though #7z/- |
% Yiam Fitzosbert, a Man generally be- |

¢ lov'd, both by Duke and People, pro- |
< moted it with the utmoft Zeal, .and |-
- % :to encourige others, engaged to build |
< forty Ships at his own Charge fot the |

% Seryice of the Wag.. -

.« pointed in this publick Way, tries other

"% Methods, and fending for the Weal- |

¢ thieft of them One by One, {peaks

¢ them fair, and defires that each would. | -

.« contribute fomething towards theWar.

- ¢ This |

¢ Share of the Lands in England i.”

. ;-Ihus ‘one ‘Author, in ‘an :imd'epté’r;
mined manner, reprefents. the Norinas
Barons. voluntarily aiding Duke 777;47;.

- am; but from another we learn they did

‘notall do it, for one of the princip
mans, notwithftanding ,aH" thel;?z;l)fl\lioez
pl_auIl{ and artful Methods, perfifted in =
his Refufal, and gave much better and |

honefter Reafons for fo doing ‘than the
other could for afking it . From thefe
Authors it feems clear, efpecially if the.
Conqueror’s Army  were not paid, and

- that they were not is highly probable,

that he and his affociated Chicfs were,
3

.« The Duke finding himfelf difap- | if I may ufe the Expreffion, Partners in

the Profit and Lofs of - his Expedition :

- That this was the Senfe of his Compa-:

i Camb. Brittan, 2110 vid S
the End of Tayler of Gavelki‘;dthi;-?non' Hiftory a
-k Daniel 34 ¢ 68, ’ g B

nions,




[ 104 ]
- pions, dnd. their Pofterity, i$ certain;
nor is it lefs fo. that'this was not gainfaid
by his Succeflors; for Earl Warren whet
his Title to' the immenfe Eftate that was
- given to his Anceftors by the Conquerof
- was queftioned, and that too by one of
~ the moft powerful Kings that ever filled
the Engli/b Throne, produced -an . old
- Sword, and unfheathing it faid, Behold,
my Lords; here is my Warrant, my An-

- ceftors coming into this Land with /#72/

Jiam the Baftard, did obtain their Lands
by the Sword, and I am refolved with
theSword to defend them againft whom-

foever. fhall endeavour to difpoflefs me;

for that King did not ‘himfelf conquer
the Land and fubdue it, but our Proge-
‘nitors were Sharers and Affiftants there-

in L That the Conqueror had no defpo-

- tick Power over his Army when he land-
ed, may be inferr’d from what’s already.
- faid; that the Acquifition of this King-.
dom by their means could give him none

is obvious, as it feems clear, that they

would not have been content in return:
- for the gaining a Victory for their Gene-
ral at the hazard of their Lives, to be de-

bafed fromFreedom to Slavery ; thatis,

from the moft happy and glorious State

. Bluar's Tenures, p.9. Tyrilts Hift. to 3 Vol.
230, et T

 of human Nature, to themoft vile and'abs

o5

Je&, I'would fay miférable too, if People
Wwho can preferLife withBondage toDeath,
could metit any degree of Compaffion,
. Bg\fore I clofe this En quxry into the Ex= Two 0b-
tent of the Conqueror’s lawful and right- je¢ions,
ful Power, I fhall anfwer tWo’fAréﬁ-ﬁ]eh'té'qnfwer -
that have been ufed to affert his Title to- |

- arbitrary Dominien, though one of them:

from its own Weight meérits  no Confide-

Tation; yetbeing urged by {o greata Man
asSalmafius, and not {o fully anfwer'd by
Mz/{oﬂ;‘as‘ it ought, muft not pafs un:no--

ted 3 _.V;heArg'_u,m‘e)nt I mean is the ufual’
‘i‘d,d"ﬁ?n“‘f Zs)éz'sz‘z'zz to the Titles of of g” Ti-
our Kings. - See then its Origin as it’s re- % D¢ .
la‘?dby a Monk and vafFreﬂ?bmz}z, "Ci:- bl
cumftances that will clear the Author from
any imputation of Partiality to the Liber-
ty of Mankind; théPerfon I mean is the
learnedand honeft Father Mub; ity n,who
tells us, That the firft King of France,
(and he was the firft Prince in Eé%bpé al—’

o) that ufed that Title, was Pepin, and

t_‘hgt h‘e‘"a’H"mncdv it becaufe he came to the
Crown by extraordinary Means : Now the
Truth is, Pepin ufurped the Crown of

| France, and had no other Title buc

Force. Such was the firft King who fo

tyled himfelf, and fuch was the Motive

% Dere dcplonjan‘ca. :
- S to -




~ writing of himfelf, and othersdiditwhen
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toit; fince that Time it has been the Ad-.
d?tlioni of the Dukes of Vence : ,°,;"L¢7¢+.;‘
franc, Archbifhop of Canterbury.in the
C'orsque'rbr’s Time, ufed this Addition in,

' theyaddreffed themfelvesto him; in King.

“ Stepben, or Henry11¥s Time the B.iﬂljpp, R
of ;IP/ inchefter fo ftyled himfelf: Andeven:
ﬁncethe RCﬁOl’ath 0 i’n'theWm by _VVh_lCh -

that truly great and good Man Dr. Juxon
(Wahdaftzrr%aving filled the higheft Station:
in the State with fingular Reputation had.
been advanced to the Sce of Canterbury).

' jsfummoned ro Parliament,he’sftyled Dez.

The Con-
; guerar’s

Gowvern=
" ment not
s miliiar
one.

GratiaArchiepifcopus Cantuarienfis®.. .
G‘.”ilefe ‘o‘thérAréufmgntis indeed more fpe-.
“cious, -but on due Confideration twill be

found as inconclufive; ’tis this, On the.

y Conqueft (fay the Patrons of Tyranny).

the Gavernment wasafort of military Go-

vernment, the military Tenants compo-
fed, and were in effect a Standing Army..

* Though the géneral Obfervations which

were made in the firft Chapter on all the.

European Governments, which need not.

repeated, feem fufficient to QDfWef*
Elfilsl?r;etl,)’ for the clearing fo material a
Point,let it be further obferved how many.
of theIndividualsthatco m_pofcd‘}theArmy'
were immediately under the Conqueror’s,

o Eadmerus, p. 12.& 30. Mad,bx,FormuIare in
‘the Specimen of Hands.  * ~
"p Perty of Parliaments, p.182.

Command; |

[ 107 ] |
Command; and ’twill be found, that not
one in fifteen, if Ifaid, not one in thirty
‘were {o, I believe T fhould not exceed:

- Again, every one of the military Te-

nants were the Proprietors of much the
major Part of the whole Kingdom, and

~attended in the Army to perform their -
- military Service, by Virtue of their

Knights Fees; now every Knight's Fee,
at the loweft Eftimation, is {fuppofed to
be 20/ per Annumn; that Sum two

“Hundred Years ago, as has been provid

by the late Lord Bithop of Ely, was

- equivalent to 140/ To énter into all

‘the Proofs that might be given, of its “

- Proportion  to -much greater - Sums in

the Conqueror’s Time, would be devi-
ating too far from our prefent Purpofe,
and is the lefs neceffary, becaufe none
but an utter Stranger to the Antiquities
of ‘his. own Country, and indeed to

- thofe of others, can doubt thar 20/
- at the Conqueft was equivalent to 3c0/.
. nay, I truly believe 5004 per- Annums,
- that is, the Land that would then yield
“but 204 would now prodice the other
greater Sum, and 20/. would then pur-
- chafe as much - Corn, or other Neceffa--
- ties:of Life, as the biggeft of the other -

32 Infit, 596, Stat, de Militibus, Camb. Brir, 256, ee.

' Sums
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Sums would now : View then the Con:
queror in his military Capacity, andat
the Head of his Army, or to {peak pro=
perly, of the Militia, and the Propor-
tion betwixt the Number of his Vaffals,
and thofe of the Peers confiderd, he
will appear no more ‘abfolute over the
Peers in the Ficld than in the Palace:
Again, confider, that thefe military Per-
{fons were Gentlemen of great Eftates,
{uch at leaft, as are at prefent deem’d a
fufficient Qualification to ferve in- Par-
Jliament for any City or Borough : Now
thefe undeniable Truths are’ put toge-
ther, can' the moft bigotted Patron. of
Arbitrary Power believe fuch an Army.
would -be the wretched, ‘and abject In-
ftraments of the Conqueror’s Tyranny,
and their Oppreffion? -~ "
" From ftating what Power the Con-
queror could legally. excrcife, tis' a na-
" tural Tranfition to ‘enquire into ‘what
he did exert, by ~which a Scene very
different ' from what fone may. imagine

" would be difclofed ; but:the Confidera- |

" tion thereof in this ‘Place muft be de-

~ termined by the Subject of this Effay,

~and therefore the Members of ‘the Le-
giflature " being o by Virtue of" their
Tenures, our prefent Difcourfe of the

Conqueror’s Actions muft be reftrained

 The

to this Point,

the latter had no fuch Defign, nor in-

o Lree ]
df;PI"he Setxbnx' z_md Normans ufed very
ifterent Meaus in their Settlements, the

former deftroy’d the People,
; L ) and - man Set-
fefled themfelves of the lWh’ole La}l)“:ii{: ;;‘”’]:"’f’?ﬁ

?

deed Power fufficient to executé jt : A
as the Conqueror himfelf otly clz;iﬁltc]:?i
Power, and that 100 by Title, his Con:
fedcrates had the like Views; o all thele
Invadets purpofed the ruling, and not
deﬂ;oymg the former Inhabitants : The
C___anueror aflumed the regal State "ag
bls; own by Right, "and the Demefnes
of the Crown ‘as. thereunto apnexed;
h_aym.g fgx'zed, ‘both, he treated all: thc:;
Englifb that oppofed his Acceflion to
t{)}g Crown as’ Rebels, and difpoffefled
{) ém of their Lands which were diftri:
ured ‘amongft. his own' Confederates;

with this remarkable Difference from
what was done by the Saxons, that thefe

 Chiefs, for himfelf and his Followers,
one e Dilnt, i o Foes

on the Conqueft being difpoffeffed; but

{uch who, by their oppofing the Con-

queror, - 'and ‘according to' the known

?ugis of the Feudal Law, fuﬁpoﬁﬁng’::hg -
0 doing " was -unlawful, forfeired ‘their
antient: Righe, in: confequence * thereof

Lo 3 wonquerors confederated
Chicfs had Lands affigned chem, that

were
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were oft - not only dlSjOlnd from  Gie

another, but alfo fometimes in diferent -

Counties of the Realm. The neutral
- Englifb, though they fared better; yet
dld they alfo in fome Degree feel the
Effe& of the Normans Love of Power..
In the Rural Tythings ({o for want of
a better Word, I take the Liberty to
term thofe that ‘did ot confift of tradmg
"Perfons, as I1hall hereafter thefe trading
ones) were placed Norman Chiefs; and
for ought 1 can find, every Norman {o
conflituted Chief of the Rural Tythings;
as he fucceeded to the Saxon Gerefa's;

‘he did alfo poffefs the fame, and no

greater Prehieminence than they did;
{ave only that this Supenorlty was ﬁrﬂ:
in them made heredltary For; had it
contmued ‘as in the Saxon Times elec:
tive, the Bulk of the. Ele&ors being
Saxons, no: Norman - could ' have been
preferred : Thefe Chlefs, by Norman

‘and Seig- Appellanons, were " called Barons and

‘Seigneurs, more contraé’cedly, Sires, and
‘their Eftates Baronies, .Honours.
That an-Honour confifts. of many Ma-

nors, even in the prefent ! Senfe is agreed;

tho’ of what Number none have:con-
jeéturd, much lefs defin’d.: :

‘is received for Truth, we may:

“If what has
been offer’d concerning’ thefe Tythmgs .
deter- |
“mine it to have conﬁﬁed of at Teaft ten
- Manors,

‘,thenr new Acqueﬁs ;- and the Regulation
‘ofTenures in" Normandy and France,
whence they came, naturally determin’d
them to the reducing thls ngdom, to
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Manors, becaufe ever y Tything conﬁf’ced
of 1o many; and every Tything, when
the Superiority became hereditary, con-

ftituted one. Barony, or Honour. The

“trading Tythmgs generally contihued in The Tra-

the {fame State they were in before ding Par:

3 Whn,h Tdo. not attribate to any ‘pecu- of the N

- tiom left i -
liar- Klndnefs the Normans had to them, heir for-

but rather, to ‘the Contempt a rough mer Star

- and martial- People had of manual Oc--

‘cupatxons, ‘and-all- Thmgs out of - the
Compafs' of * their own Knowledge :
Whatever was the Caufe, fure it is, that
‘generally, if not univerfally, they were

~ leftintheir otiginal State, and remain’d fo,

many little Common-wealths retaining,
as fome "yet do the Saxon Officers, with .
their Saxon Names, Courts, and even the
Saxon Denominations of Boroughs, to
diftinguifth cthemfelves by. Thus did the

original ‘Equality, fo confpicuous in the

Saxon Ef’cabhfhment, which before the
Conqueft was univerfally diffufed thro’
the .whole ngdom, become’ conﬁned"-

to the Boroughs where it yet fubfifts.

- The Conqueror’s Title being dlfpured, The Efta-
Prudence induced” him: and his Confe- slifpment

derates to have an Eye to the &curlrfg ‘;éf,\f:,lzm

cas
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4s great a Conformity as they could to
the Ufages of thofe Countries : Hence
arofe the regulating  what- Number of
Soldicrs the Norman Chiefs, or the old
- Englifp. that were continued in their
Pofleflions; or advanced to Power, thould
bring into Field ; and alfo the fubjecting
the Ecclefiafticks themfelves to the like
Daty., ‘Thus were all the fingle imme-
diate Tenants of the Crown, one only
excepted; bound to’ do military Servicgs
in cafe of an Invafion or.Rebelliony

© the trading ones, where the whole Com-
munity held of the Crown; being by |

the Occupation of theit Members unapt
. - for Arms; and qualified to contribute
bfreefarm in their Purfes -were at the fame Time

s (if 1 guefs rightly) obliged to pay a |

certain annual Sum towards the Support
. of .the Government,. which:T' conceive

‘to.be the fame we read of foon after | . . 7C AL
- With him was

‘the .Conqueft, undet. the Appellation
of a Fee-farm Rent. . o oo it

6/ Grand - Befides thefe Tenures

one which; in-Deference to. the Senfe
of others, rather than for want of Foet-

fteps of it in the Saxon Times, T.omit:
ted to mention: before; the TenureiI | View of o 1 - '
mean is Grand Serjeanty; for Petit'is | ? 1w of confolidating both  the Eng-

b and French into one Peoplé, and
- for" this Purpofe introduced here Wird-

not - here - confider'd, becaufe; ‘however,
the Lord Coke’s Divifion of - Serjeanty

- hold, Mafter of the Horfe, or Cham:

. [rr3 ]
~may be applicable to ot Law, s ifis
derftood when he wrote; yet furely
twas otherwife in the Time we now
difcourfe of : I take the Thing then to
have ftood thus; where the Service was
of a publick Nature, ‘twas, I conceive,
called Grand Serjeanty, - where of a pri-
vate Nature, Petit Serjéanty : * Thus, if
Land were given for the Sérvice of
Steward, Conftable, Chambesliin, of
M_?}rf.hal of England, fuch Gift ind
Service created a Grand Serj ésiﬁty + but

if for Service of Steward of the Houf:

betldin of the Houfhold, thefe fefpect-||
ing only the Perfon of the King, and||
vot the Publick ; fuch Services as they ||
created no Tenure of the Publick, {o
did they, as T conceive, make only a
Tenure by Petit Serjeanty. ||
- The Army the Conqueror brought
Ith him was too weak to keep the
Englifh in an unwilling Obedience, and

yet much lefs able to do fo, whén many

Skrjeanty. on the&zxm Conﬂjltuuon,therewas b Ofthem retumed a YCJI after theIn-

V;ﬁon ‘to their native Framce; hence
the Conqueror probably fenfible, that

it could nor be the Intereft of the Mi-

 Bority to keep up Diftinctions, atted on

I - thips
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fhips and Marriages.. On the fame Mo~
¥ e 9l
., t1Ive “t1S D v
1, vert, or diffolve the Saxon Government,
.+ but adapted the Rewards of his Fellow-
.: Adventurers to their Conftitution, and

 arls 1t *Teft the Saxon Farls, as in their Inftitu-

as before; tion officiary, and the Counties under

;;{Zif’def;their‘ Adminifration; but undermined
* Comnty. i the Power he could not fafely deftroy,
i:by difmembring the Barons Eftates in a
‘'manner from the Counties, and making
‘ithem 1 ecognife no. Superiour. but the
Clorown.
sypite. _ The Conqueror gave Part of the

vion of the Land that hie retain’d to himfelf, under
Jz:{fffn the Refervation of military Service, to
der varis his own immediate. Followers ; fo did
ous Refer- his Confederates, who, holding. their

ns.+. Lands by the Service of 2 determined

. Number of Soldiers, enfeoﬁ’edftheir:fo,wti |

' immediate Followers with fome Portions-

of what was affigned to them for their
‘Share, under KRefervation of fuch. Ser-

vice. Thefe Lands fo given were called
Knights Fees, and tis highly probable,
that the Conqueror” and his Affociates
did compel many: of the old Englifb
to hold their antient Poffeflions; by the
faime Tenure, the Number of them ex-
ceeding, fixty Thoufand. As they all
agreed in the creating Knights Fees, o
did t’hé{; in one uniform manner divide,
macha A T T

is highly probable, he did not fub-
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ot which I think mote probable; corie -

tinue the Divifion of the Refidue of*
their Poffeffions in the fame manner as
’thg.xS:wgom had ufed; fome Part they

fetain’d in' their own 'Hand's,: other Par)tff?

ggs allotted to Hufbandmen, in lien of
ire, for as narrow as their Commetce

:/afs, they had not Moncy. enough to
~aniwer its" Occafions.” Thefe were to-

;Iu and manure fuch Portions as they
ctain’d in ‘theit own Hands, and were =

called Tenants in “Soccage ; - : rd ¢

which ﬁgnﬁiﬁes the 'Serg\zic?e ‘ aofw (t)lig

Plpuﬁgh;,_ ~and properly were they 54

| termed, fince ’till Henry the IId’s # time F

they actually performed thit Service s
then indeed Money became: more pleﬁ:
tiful : 'And as the Reafon for the Infti-
tution o‘f: thar Service ‘was fhe‘rébY"goné "
the Service itfelf vanifhed, ‘and ‘in lica
}ovf- it thofe Tenants have ever fince
: P,"“q' a ‘Rent; the Refidue was “either
left to. the Occiipation of the'Bondmen;
Al the foreinéntioried Tenures fub-
fifted ’till - the twelfth - Yéefrn u‘éi SKﬁxﬁ)g-

- Ubarles T1d. at which time the military
- Tenures wete abolified ; the Soccage:

L Hale Qf Sheriffs Account ; . _
‘% p ' S, p.rg. o D Ll
‘,.'_*"Wb’;ac,an's hl@me:mﬁ ;Qf th¢ L‘va,43'o'.' e

12 - Tenure
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Tenure yet fubfilts, and fo does the | the Reader to underftand what will be
Bondmens, whofe Succeflors are the  }  hereafrer faid concerning Tenants in
Copy-holders: And though Time has | chief, or Tenants of the Crown. . | |
dealt very favourably with them in all | “Thus in this well digefted Form of e xe. |
other Refpedts, they yet retain-one | Government, by a Difpofition concerted ©/*y of
Mark of their original Servitude; for | with equal Wifdom and Juftice, all did ;%%
as of old, Bondmen were not reckoned | in Perfon or in Pufe, by a ftated and s £, ||
Members of the Common-wealth, bue known' Rule, ‘and determined Propor- "
Part and Parcel of their Owners Sub- | tion, contribirte towards the neceflary A
ftance, fo were they therefore originally  and only Ends of all Governments, the
excluded from any Share in the Legit- | Prefervation of the Community ; I fay, ,
latare, and their Succeffors ftill continue by a determined Proportion, becaife |

without any Right, to vote at Ele&ions,  this feems certain by what is already
by Virtue of their Copy-holds. =~ -~} advanced, and might be further evinced
Tenures 'US° ¥ by an infinite Namber of Arguments;

Two Sorts From thlS ACCOUDtOf a :
of Tonanis obyious that the Conqueror, to fpeak — §  one only fhall be here infifted or, which
mehisin the valgar Phrafe, had two Sorts of  § s this, ‘on the Diftribution of the Land,
~ immediate Tenants, viz. thofe that held certain Services were’ ftipulated to be
of him as chicf of fome Seignory, Who  § performd in Lien and Recompence, of
were his particular Followers at the - § - Return for its: Now, if Lord, or King,
time of his Invafion; . ‘the Service of - could demand more, or had a déf‘potiéi){
thofe was annexd, -or, a5 We phrale - Power over their Vaffals, fuch Stipula-
it in the Law, Regardant to . fome } tions were vain and ridiculous; for why
particular Seignory, ~and pafled - at V- fhould a Superior fay to hisVafTals, You
caft laterly by the Grant thereol €0} fhall for this Land ‘do mic this, or that
any Subject; the other Sort of Tenants Service, or elfe Ill havé a Right to
are-thofe who held of him as Chief of b rory vou ue ;. if the Superior had an
the. great Seigniory of the Kingdom, } abfolute Power to ¢ommand the Vaffal
and had confederated with him, as 1~} o do that, and ‘every other Particular,
lated above, and had Followers of theit | which pride and il1° Natur¢ rioting f
own; the Service of thefe was mot | = = = " arine rieting
transferrable 1: Of thefe -only I'defire -9 Vide serybi Jus Feuddle, 309. . -
- §. Dyer, 40. : ]

the | A ~abfolute
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abfolute Power might prompt him to
require ? R R
Under thefe Regulations were the or:
dinaryChargesincident to the publick Ser-
vice adequately. provided for. But as no
human Prudence can forefeeall future Oc-

~ cafions, and the Duties of all Perfons were

by feudal Contracts regulared; and Con-
tracs once made cannot be diffolved or
changed, but by the Confent of all Per-
fons who were interefted in them; there-‘_
forc *twas as neceffary under the Nor-
man, as before .in . the Saxon Eftablifh-

" ment, that thé Confent of the People
~ thould be obtained for fuch fu‘rther. Pro-.
vifion as any: Emergency might render
hispswer convenient or neceffary. All Writers
was velled and Parties are, I think, agreed, this was
» ¢ B done by a Convention or Affembly of
" the Barons, however widely they dxffer
i;n,détermining‘ who .were {o at the time

we now treat of 3 ’tis therefore incum-
bénvt\"ovn mé to fix this, for which Pur-:

pofe T will fhew the Etymalogy of the
Word, and its Notation from Records,

- and other antient Monuments. -, -’

- Authors differ exccedingly as to the
Etymology of the Word Baron; their
Opinions the - curious may. fge in the

* Books referr’d to in the MarginP ; that

p Spelm. & btgﬁ‘gﬁ{g in voce Bgro:i Hicks differt. Epif~

which

o Ll
which I conceive to be the beft is here
-offer’d to the Reader’s Confideration.

The old Teutonick Word Bar that Esymology
fignify’d Man, and in its more reftrain’d 4o
Senfe a Freeman, ‘was carry’d by the
Germans into all their Conquefls, tho’

- {ounded and fpele with fome "Diverﬁty;

in Spain they wrote it Par, and now

- Varo, .our - Saxons War, the Normans

and French, Bar and Baror.
' This Word - does not -occur ‘in the

Longobardick Syftem of the feudal Law, rstfs ani

nor, if I'have obferved rightly, 'in any ‘@nifica-

‘Writers older than fome of the Laws "™

publift’d in Lindenburg’s ‘Colleion s,

“in which it fignifies no more than a
~Man or Freeman; mnor is‘it to be found
 in any of our Monuments older than the

Conqueft, except one of Edward the

Confeflort, whence he having been fo

| converfant witl' the Norman; and from
| its frequently occurring in the Coftumary
- of Normandyv,’'m now perfwaded, not-
- withftanding what I've fomewhere wrote

tolar. 146. 4 Inftit. 45 & 46, Dodridge of Nobility, s4.

- Cambd, Brit. 2.38. Petit 108. Arg. dntino. 20. Madox’s
_Hiftory of the Exchequer, 134. Formulare 2 & 118,

Brady of Boroughs, 26. Coke on Littleton, 111, ¢
- x Hicks Gram. Theotes.w .~ . | il
-s Lieg. dleman. 76. .- Lex Ripuar, Tit. 58, .7 =/
t Somper of Gavelkind, 207.°
v Edit. per Bonage, 281, ¢re.

ey
R 3{;
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in the disjunctive, as if ’twere dubious,
wherher this Word was introduced into

 this Kingdom by the No#mans, or the

Danes; that twas derived to us from

‘a Norman Original, and became more

common in this Kingdom by, and at,
or foon after the Conqueft : But I in-
cline to think, its Eftablifhment owing
chiefly to the Ufe of the Lazin Tongue

~in our publick A¢ts, rather than to that

of the Norman French, fince the an-
tient Barons affe¢ted the Appellation of
Sire, not that of Baron¥; and even at

- this Day, in the Writs of Summons to

Parliament the Barons are fo fliled.
After the transplanting this: Word into

England we find its Signification va-
ried ; at’ the time of the Conqueft, it
fignified the immediate Tenants of the

Territories of that Seigniory that were

- the Subjec of the Dilcourfe; and per

Eminentiam, if fingly ufed (and not
a‘et’e’r\min’dibyk other Circumftances) it
denoted thofe of the Crown, that is,
all Perfons who held of the Publick ;
and. like the Word Tenant iz Capite,

did not denote Tenants by any parti- -

cular ‘Service, but might with equal
Propricty be predicated of all that were

{o. They were, as we have feen, of

W Seldm’s Tifles of Hopoqr, ’448,4 A : n i .

rous La¥\7—BOQkS; i;S there an

2
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three Kinds, viz. Tenants by military
Service, Tenants by Grand Serjeanty,
(in the Senfe we “have explain’d the
Word in) and the Boroughs.
That the Reader may the better jL}_dgﬁ,:
of the Truth of this complex Propefi-
“tion, I fhall refolve it into four fimple
ones, and under each offer fuch Rea- .
fons, as in my Apprehenfion. prove
them. = - R L
1. The Word Baron was at, and Tk word
for fome time after the Conqueft, ufed Baron ,
of, and applied to every Tenant in :,Uifl;mij
chief of the Crown, by whatever Te. rant i
nure he held. e
1/, "Tis the Diverfity of the Service
that the Tenant is bound to. perform,
that creates a Difference in the Tenuse;
therefore, if a Barony was a Tepure
different from all others, it muft be: fo

[y

- by the: Service the Tenants by Barony

were obliged to perform, which pege
pretend to define, no, not fo much as
to. guefs ‘ar; .yet two Authors wrote
Treatifes expreily on. Tenures, and Cote

-commented on Litsleron’s ; bué neither

in, them, nor any other of oir nume-
» ¥ Mention
made. of the Service of Barons, as dif.
tinct from other military Tenants ; and
it 70\11d be (ﬁramgex ‘_,V.eryf ﬂlaﬂgea to

fuppofe, that when fuch Authoss defcend

| tg
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they fhould fay nothing of the Chief,
if really a Tenure.
2d/y, The Kingdom was only one

great Seigniory, different from the lefs,
not in its Conftitution, but only in Ex-
~tent of Ground, and Grandeur of its

Convaffals; therefore ’tis reafonable to
fuppofe, that the Word Baron, when

applied to the great Seigniory, denotes

the Perfons that are qualified, as the

who owe Suit and Service ro the great

Perfons are that it denotes, when ap-
plied to the lefs; and that the Perfons

Court of the Nation, are fo relared to

it as the Suitors of the leffer Court-'

Barons, with Regard to the fubordinate

- Scigniories : - Now, ’tis beyond doubt

certain, that the immediate Tenants of
every lefler Seigniory were ftiled Barons
“of the Seigniory, their Affembly the
Court-Baron ;. that all the immediate
Tenants were bound to attend, and

Service by which they held their Land;
nor is it lefs fo that every Seigniory
confifted of military Perfons, Officer of
“the Seigniory, and Tenants thar yiclded

Profit, inftead of military Service;

whence it feems to follow, that the
Parliament confifted of the like Ranks

o the meaneft Tenures, even Villenage,

* that fuch Attendance was Part of the |

| | [ o123 ]

and Order of Men, and that they wete
alfo denoted by th,e‘Word Bafon)f -

- 3dly, In a Charter of ‘Henry 1. x the
Word Baron is coupled with Dominici,
to denote the immediate Tenants of the

Seigniories in the King’s Poffeffion; =

which Addition could not be neceffary,

~ if the Word fingly ufed did not fignify

‘the immediate Tenants of the great
Seigniory of ‘the Realm. -~ -

- 4thly, Henry the Firft’s Convention -

at Salifbury for the doing Homage ro

his Son WWilliam, was in the firft Chap-

ter mention’d from Esdmerus, to fix
the Signification of the Word Princeps,
and the Expreflions ufed by other Hif:
terians in their Narrative of this AfX
fembly, ‘will ferve to explain the Word
Baron; -all the Lay Perfons that are
mentioned by two other Hiftorians as
prefent being comprifed under the Name
of Barons: Now, the Arguments that
were ‘produced to prove  the Tenants
in chief were comprifed under the Word
Principes, proves the like of the Term

. Baron. = -

,"-"5;[):{5/,'~*It is certain fthatl'th'é:Prior bf
Chriffs Church ac Canterbury was a

¥ Brady’s Hiftory, 144,
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Baron v, yet ’tis as fure that he did not

hold by any military Service of the |

Crown, but only in chiefz, and as I

conceive, by Homage and Fealty.
rhe word 2. 'The Tenants by grand Serjeanty
Baron  were Barons, becaufe, -
comprifed ¢ In the Dire@ions given for col-

theTenants . . el
by Grand le&ing a Fax on the Barons by King

Serjeanty. Richard 1.] the Tenants by Serjeinty

are excepted, for which there could be

no Reafon, if they were not comprifed '- §

- under the Appellation of Barons=. .
2dly, All the Lands that were, as

far as we know, ever held by grand

Serjeanty, were in the Hands of the
Barons. - - . o e

- To this Propofition I am very fen-
fible one Objection will be made, with
“yelation to the Tenure of Lands now
in the antient Family of the Dymmocks

by the Service of being the King’s

- Champion on the once moft important

Solemnity of the Coronation; to which- - |
¥ anfwer, 1ff,. It does not appear, that
- any fuch Tenure did fubfift at the times -

‘we now difcourfe of ; for the firft In-
ftance: of it in. Hiftory is that at the
A , éo@hek’s‘Antiqﬁit'y of Cantgrhzry, p 299.
= Somner of Gavelkind, p. 210, :
-2 Spelm, Codex legum Anti, 350.

Coro-

SRS e
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Coronation of Richard L b zdb’,For‘
ought ‘appears, this Tenure, if then faub-

fiting, might rank the Tenant amongft
the Barons, which they might poffibly
lofe, on the Exclufion "of the leffer Ba-

rons. But 34ly, and /aftly, 1 conceive
that this was really no Tenure by grand -

Serjeanty in the Senfe we have explain’d
thefe Words. For the clearing this %Oint’,

ts to be known, that antiently in -

many Cafes Controverfies ‘were decided
by fingle Combat betwixt the Parties
before the Peers. Our old Hiftory and
Law Books are full of Inftances of this

Nature which need not be here inferteds

meen, ‘for ‘their Weaknefs; Ecclefi-
a[’gcks, from their Profeffion, were per-
mitted to appoint others to fight. for
them, who were call’d their Champions :
And no doubt the regal Dignity - enti-
tuled the King to the like Privilege.

Now the Cha pion being only autho- -

rifed 'by ‘the King ' for 'chis - particular

Py‘rtéOfé,"f" his Service feems related to
the feparate Benefit- of the: King:, and

not to that of ‘the ‘publick ;*and’ there-

fore in the Senfe we have “explain'd
th ei_g Words, his Tenure was: petit; and
not grand- Serjeanty.
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3. .All the immediate military T¢:
nants of the Crown in the Conqueror’s

the Crown time , - and ’till fome time after King

~ were Ba-
rons.

Of Earls,

Divifion
of Earls,

of Earls
Palatine.

Fobnw's Magna Charta, were comprifed
~under the general Appellation of Ba:
rons.. .7 o - S

_The.milit:arky‘ Tenants of the Crown

have  been divided into three Claffes;

viz. Earls, Barons, ‘and Tenants by
Knights Service ; of which in Order. -
Earls are .by our more modern Au:
. thors diftinguifhed into two Kinds, vzz.
Earls Palatine, . and Earls without that
-Addition; but I fhould defire the Rea-
‘der to confider the following Reafons
before - he gives “into the vulgar Opis
nion' sy b Rt g ke T s o
.. 1fl, in Foreign Countries, where the
‘Word Palatine is more antient, the Dif
ference does not confift in their enjoy-
-ing, or participating more or lefs of the
Sovereignty in _their {everal Territories,
but-in their different Services they were

to render to the colle@ive Body of the.

‘State, ..which was. briefly. this ;5 the
Comes:Palatinus, or Earl Palatine, was
the . chief - Juftice . of the Palace, . re-
fembling our Eldermanus totius Anglie
in the time of the Saxon Government,
after to the ‘
nefthalius Anglie in the Norman time,
and the Major of the Palace in mecg

I an

Fufliciarius, or Se

—

- [rr ]
and the only Palatinate in
that of the Rhine, whofe Office was
to prefide in the Judicature of the Em-

_Germmy s

pire ¢, which fitting in the Palace, he.

is thence in High “Dutch calld Palrz
Grave, which fignifies Judge of the
Palace. .~ .~ %
2dly, In Eungland, Durbam is now
known under the Stile of a Palatinate,
yet ‘twas firft given to the Bifhop by
K;n.g:j}iolm,k who it {feems, . from his
faying he made a young Earl out of
an- old Bithop,, thought he made him
an Earl, by giving him the County,
but was not them acquainted with the
Word Palatine ; and the ‘Bithoprick of
Durbam, though fince denominated 2

- County Palatine, was in antient Grants

and Records only fliled a Liberty, which
Term in our Law Language is equally
applicable to the Ifle of £/y, and every
other - Diftrict thar . holds Plea * within

themfelves 9.

34y, TheﬁrﬁPalarmate tbat 13 | fup-

pofed to have b;:f;n'c’vrcatedxin‘;fEn{é/mzd’ L

is Chefler; but,’tis: obvious that Term
was not included in the Grant to Hugh

< Strykii st Feudale, 112,
¥ Cambden’s Britan, 934, .

this

Laupus : And a very curious .and dili-
gent Searcher into.the Antiquities of -

N R
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this Kingdom, cven the great® Mr. Camb-
“den, aflures us, that neither hé not ah

of his Succeflors, ever had the Stile of

Comes Palatinus in any Grant or Re-

cord. |

< arhly, The .Eéfldom of Shrew bury |

was tern’d a County Palatine; and yet
‘twill not be found, that the Earls of
Shrewfoury had any Prerogatives fu-
~.perior to thofe of other Earls. ,
5thly, The Word Palatinus whence
our Englifh Palatine is deriv’d, comes
from ‘Palatium, which was ufed to fig-
nify the Court of Juftice; and indeed
in no-other Senfe but with Refpec to
the Adminiftration of Juftice is the Word
ufed : The Adminiftration of Juftice in
the Counties was equally vefted origi:
nallyin the refpetive Earls of each.
And all*Earls ‘bad an equal Share ‘in
the great:Court of the whole Kingdom
fo all:Earls:here feem to have been ori-
ginally equally, that is, not at all in-

ftituted to that "Appellation.'

v };,;;:gﬁyerv ~ The fuppofing a real Diﬁin&ioh:bé;

am, #d tween Earls and Barons fo antient as
}fﬁ;ﬁﬁ’; the times we fpeak of, feems alfoill
wive  grounded, for they are by very good
Yarls and Authors faid to be the famef; and the
Barons. S RS .

¢ Vincent Aagainﬂ'Broak.‘ o

! Selden’s Titles of Honour, 553.

Defi-
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Definition Selden and Cambden sive of
a Baron does & equally agree to both;

all che Difference I can find between

Earls and Barons, whilft both were fen-
dal; is only this, that the Barons were

- the Chiefs of one Tything, or feveral

Manors, that were given as. aforefaid .
by the Conquerot to one of his Confe-
derates, who thereby became: the Su-
perior thereof ; whereas, the Earl with -

‘us was the Superior of the Divifion of

henfion, without making this the Dif
ferentia proxima, can any Definitiod

the Saxon Shires : Nor in my Appre-

~ be given ‘of a Baron that does not agree

to an Early ‘and indeed this feems to

~ have been the Notion of Antiquity: for

the colletive Body of our Nobility ims-
mediately on the Conqueft; as in Nor-

mandy, were, as at this Day », ‘denoted
- by the general Term of the Baronage. .

It has been already remark’d in."the Tha 23
firft Chapter of this Effay, that all the gj;ofﬁffi
Earls and Barons ‘in Europe - did anti- .5

colleftive

~ently hold of the Kingdom; not of the vy of .

King folely: -1 fhall therefore here only 4

add fuch - Obfervations as may ferve -

.. 8 Selden’s Titles of Honour, 3;3.\ Cén:b.'B_,riﬁ‘ P
_ B Madox’s Hiftory of the Exchequer, 133, Cous
tume de Norm, 287, Finch libo 2, ¢, 1, - :

K S L to
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to evince, that it was {o on the Coti-:

queft in this particalar Kingdom. |
1. Many of the Perfons who came
over with the Conquerors had no fort

“of Relation to, or Dependance on hint -

antecedent to the Conqueft : Thofe who
were Norman Barons held of the Com-
munity, not of him folely; and ’tis by

no Means probable that they would

defcend to fubmit to the fame Subjection
to him with his own immediate Val-
fals. e $

2. Not one of our Norman Kingss

though great Extenders of the Prero-

gative, ever affum’d, and many dif-
claim’d all Pretence to thedepriving aBa-

‘son of hisBarony without the Judgment

of their Court, that is'the Parliament;

~ and fome have demanded the Judgment

of the Peers againft Barons whom they
thought delinguent *. - o

- 3. All the old Memorials, and
neareft the time I now treat of, com- .
“monly call the Barons Barones Regniy
‘not Barones Regis; fo they are ftil'd
‘in the Regifer k, a Book of as great -
~ Antiquity and Authority as any in the
~ Law; fo are they term’d by Lord Coke ¥,
and in pleading, = which requires the

i B_mdy’é H‘iﬁéfy, zig and'6’s7,;,,

g;ea_teﬁ

v morindaid

[13]

preatctt Nicety and Exactnefs, the Fof
is at this Day, Onus Parium Regns!.
" TheSovereignty of the Baronage over dnd wiré
their Vaffals, that.is not an abfohite Sovereers

Dominion, but fuch as the King had ,
by Law over his, may be ptoved by
fout kinds of Arguments, V3. theit
Origin, of which enough has been al--
ready faid; the Names they are denoted
by, the Words ufed in their Creation,
and the Power they exercisd: Of the.

~ three laft in Order.

~They are frequently in old»Writérs

ftiled Principes, Reguli © Reges™. -
The only Form of making an Earl,

 which is fappofed fo old as the Con
queror’s Days, is that by which Hugh
Lupus was created - Earl - of Chefier;

the Words are, Tenendum ita libere ad
Gladium ficut ipfe (the Conqueror )
tenebat Regnum Anglie®. -

. Power the Barons exercis’d equal to

any King of Englandy that has not ex-
ceeded the Law; they made Subinfeu-

‘dations, which by the feudal Law in

wer theif
wnPeoplé,

jts Purity both abroad, and as it {feems

by the Statute of Quia Emptores ter

Y Salkill's Reports, '509. o »
"'m Dufrefne voce Par; - Taylor of Gavelkind, 40.=
1 Davis's Reports, 62,  Dedridge's Principality of
Wales, 124. Cambden’s Britan. . i B

& 2‘
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yarim, here none but Sovereigns could

do, becaufe Homage and Fealty, the

‘only Ties betwixt Prince and People

was  incident to them; they alfo made
Laws in their Courts, and judg’d there?;

which Power was fo far from being

an Ufurpation, that by the Law of
Henry ‘1. it is exprefly provided, that

 the Baron’s People fhall not be obliged
to abide by the Determination of the .

King’s Court?; and therefore Earl Fohn's
Man refufed to anfwer even an Accu-

fation "of High-Treafon in the King’s

Court; and ‘alfo gave that for a Rea-

fon why he would not be Security for
~ the Payment of the King’s Ranfom®;
~ though'by the feudal, a Vaffal is bound
to redeem: his Lord out of Captivity, -
‘under ‘Pain of Forfeiture. They coin’d
their own Money - to King Stephen’s

timer, which we find noted in thofe

“Times as a Proof of independant- So-
.veraignty °, gave Boroughs a Right to
fend Members to Parliament, Exempti-
“ens from other Courts, and Power to

~

Hiftory, erc..

P Spelm. Codex,.314. :
9 Brady's Hiftory, 404 and 442
t Hale of SheriffsAccounts, 4. ... .

- s Grotii Hiftoria Gott. 386.-

s - hod

.0 Repotts, 'V6z.'~v Anfwer to the gémg,,' ,5 .
Daniel 0.~ Spelm. Codex Leg. Antiq. 345. Brady's

N X |
hold Pleat, pardon’d Treafons, Felo-
nies, ¢, and their Tenants -and Peo-'
ple paidand yeilded them the felf fame
Aids, Tallages, and Services that the
King had of his, nor were: their Vaf-
fals talliable to the Kingt.© - -~
. Laflly, The Vaffals of the Lords did

‘Homage, ;and fivore Fealty to them,
“and as it {feems, ‘not to the King at all5

for no Perfon could be a Leige-man to
twoLords; and Earl Fobn’s Man'decla-
fed-he was not-bound to the King by
Homage or Fealty, and'they did both
in like Form that the 'King did to' him*.
To. explain this Matter to Readers ‘not

 veifed in the Feudal Law, it is to be no-
ted, that Fealty mightbefworngenerally,
‘and then it was called an' Allegiance,
‘and the. Perfon that took it was called -

fuch a Lord’s Leige-man, or, with an
exception, “as faving the Faith that I

bear to our Soveraign Lord the King, .
or under a Limitation, as for Land and

' Tegements I claim to hold of you. Ori-
“ginally the Barons People fwore Fealty
“abfolutely , and fo were Leige-men to

the Barons. - This was fo far from be-
ing an Ufurpation, that the Vavaflors

t ﬁfddy~6f,ButroﬁgH§;':44 &c.
‘u Vide Stat.27. H, 8. cap. 4, 24. -
% Madox Hift. of the Excheq. 498, : o
| '* Brady's Hiftory §34. Spell, Rem. 59. - R
S TR © Relief
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" Relief is by a Law of the €Conquerot’s: Royal®. Laflly, if the Year Books,
dire¢ted to be paid to his * Leige Lord. f‘g"-\' which, confidering the Manncr they
The Conqueror in one of his Writts ! were collected, are little lefs Fhan Re-
mentions the Abbotof £/y’s Liege-men’s . cords,. are to be believed &, till £d4. 1.
and the Barons Liege-men are mentioned 4 Time, who firft ipr,ro,du‘ccd the Form-Qf
by Henry 1. in one of his Charters, and L Petitioning the King, he and the Barons
the Abbot Ram/ey’s Licge-Men are alfo were impleaded +in_the fame Manner,
mentioned under the fame King’s Reign; ' even in Entrys on Diffeifins and all mag- |
‘and this unlimited -Manner “of "doing ner of Aétions ¢, according to Cavendifb, /
Homage; without any Refervation of ‘who was foon  after advanced tc‘;'_b’s‘: o .
the like Duty to the fupreme Lord, con- Chief Jufticef, and in the fame King’s . i
- tinued abroad. till the Year 1152, and ~ Reign Wilhy faid- he had feen a Writ :
was practied herc in Henry I's. Times, . in this Form, Precipe Henrico Regs - .
and for ought I can find, was firft dift || Aeghe, &ebo o o
puted in, Edward 1. and was laft finally |y . If any one, not verfed in the Pendal
abolifhed by an A of Parliament pafled || - Law (for thofe thatare will nor) fhould -
in 17 Zd. 1I. which preferibedthe Form || ©ohjeét,  that the Barons could not be
;hfat the '.L'Qi‘dS.V&ﬂ'ﬁlé fhall do 1H@mége‘ i ;SbV"e_r,_‘aig"ilS ‘over their. own '.Pe@ple;,gbﬁ.
and fivear Fealty in; yet after, in B4, || caufe they did Homage, ad fivore Fea
1Il’s time, even in the famous: At of 1y, to the King: I anfier firft, tis al-
the 25th of his Reigu, the Breach of  ready proved, that they were done and
- the Oath of Fealty: in killing King or due to the-Community of the Realm, '
Lord is denoted by one common Name and not to the King ooly. 2. "Tis noted - J
of Treafon. The Attendance -of - their above, that. thefe were things incident igll
 Vaffals at Court-Leers i in.our old Law to:all Feudal Tenures, which were on- |
* Books, called Suit Real *, and the Word Iy unoqual Leagucs. 3. That the fame ]
- Real is .an antient- French Term for e it 4 |

oy

’

"¢ Pl 1. Tyrrel's Append. to the 3¢ V olume of his
' Apips e ~ *Hiftory; 70. Tyrrel's Hiftory, 3 Vol."a. 73. :

g g;ffz,ff Append’l’?.??fh%? Hiftory, p.4.. - 4 Plowden’s Preface to his CorrEl:mm. p. I
(2 opeimoin voce ligeantia. . o L ‘e Hill, 22, £4. 3.-3:. Mic, 43. E.3. 22,
- Pal t2. H. 7. fol-16. a: Old Tenureslaft Chap; . £.Vide Dugdale’s Catalogue of the Judges. .

8 24, 56.3.55 K4 Objection

b Anfwer to Perty, 134: Dyer's Reports ad.

* 2 Tnft. SL. Saxo 323.

Royal
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- Objection lyes againft the Soveraignity
‘of the German Princés in- the Empires.
‘which has been afferted by the two great-
-eft Civilians that ever lived; to.whofe
‘Writings, for brevity fake, I refer the’
‘Reader b,

rias shre - The third Clafs that, as is obferved,

were o -the Military Tenants of the Crown are
military

Tenanss of OY. fome divided into; is-to be now the

-~ the Crown Subject  of our Confideration ; - but; the

befides -

Zarls and

‘Truth is, this Divifion- arofe from an

Barons, 1gnorance of Antiquity, and judging of

what was 700 Years ago by modern

‘Times, which has led many into Er-

rors, ‘and been the foundation of much
Confufion: * In the prefent Cafe; if by

‘the Word ‘military “Tenant, : is. under~ -
ftood one who held immediately of the
-Crown by the military Setvice of lead- -
‘ing a certain number of Men, then, no
~doubt, - they were: either ‘Earls: or Ba-
rons, for {uch  was: part of both their -
-Duties ;. “but then -this Service: is ‘not

"diftin& from ‘theirs: On the other Side,

-if* by “Tenant: by military: Sérvice«is -

- -meant one who held by the Service .of

attending himfelf without any Followers, -

this Diftinction is un-applicable to the
Times we {peak of; for, in Truth, there

- Vinnii Queftionés 165, Grot, de J. Bel. & Pac, -
Hbo reegosagipan g, o 0T T
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was not in the Conqueror’s Time, nor
for fome Time after, any Perfon who

held of the Crown by fuch a Service,
of which I think the very Conftitution
of the Conqueror’s Army, and the Man-

ner of their Settlement here, is an abun-

‘dant Teftimony : For, befides the Con- -

- ‘queéror himfelf, all Perfonsin it were ei-

ther hisimmediateFollowers,or theimme-- .
diate Followers of fome of the Norman -+ -

“Barons or neighbouring Princes that af-

- fifted him; his, and the Followers of - . ..
the-other Chiefs were, as has been ob--

{erved, their Tenants, . with refpect to

. . their {everal fubordinate Seigniories they -
were: refpectively poflefled of, and com-

- pofed - the Court Barons in them. The

- Chiefs  became Lords thereof;, and held -

~of the great Seigniory of the Realm by

- a determined:Number of -military Men. -

Further, ’tis plain:by a Law of William

the Conquerot’s,” which is alfo cited by -~

- Lord Coke, from a Manufcript of Arch-

- bithop  Parkeri, and- direCts the pay- - =

ment of Relief. by /Earls and Barons.to -~ . ..

~ the Crown; and that:the Vavaffor fhall =~

- pay ‘Relief to his Liege :‘Lord ; -froms
whence it follows, firft, That thefe were -

the only military. Tenants then known.

i LS“ ’-13

o D Lt ;

S ; That |
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2. That all who held of the Crown
were.then underftood to be Barons, be-
caufe it is certain that all Tenants of
the Crown paid Relief to it. 3.  That
all thefe Barons had fub-military Te-

Z‘bar w- denotes s s o

Appella-

‘nants, for fuch does the Word Vavaffor

- tionof o- Burghers, who held their Burroughs im-

;i‘a:;gljffs mediately of the Crown. To clear this
wers ore, ’Po_mtf,f' it ‘mayn’t-be improper to ‘gi'Ve a
ginalyy {hort -Delineation of the antient Con-
comprifed. dition- of the Burroughs, 'they; having
been plumed: even' as much as the Ba-

- rons themfeI_Ves s for as ‘they.wére oris
ginally fo many Sovereign Princes, fo
~were thefe . as” many little’ Common-
wealchs. - But I.will be very brief on

‘this' Subject, becaufe ' there ‘is hopes. of

. f¢emg_ the antient State of the‘Bdrroughs
‘explain’d by the moft accomplithed Wi+

~ter this:Age has produced. .,

Derivati- . The Word Burrough is derived from

on and

senfe of - the - German. Bungf, -which fignifies no

- the word - more than a- Place where many . People

E"Wg’? +inhabit § and, it feems, in-old “Authors

-was_promifcuonfly applyed to all Places

- Where: there Was.a contiguity -of :Build-
-ings.. . In-this .,accep’tati‘on ‘of -the Word ,

~ Burroughs are aptly divided, by Dr. Bra-

~ #y, into free Burroughs, and thofe that

| a:eix'aot«free. In Law the Word Bur-

3 . - rough
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rough ‘has now a  more limited - Senfe s

for Places which have a Contiguity of
Buildinigs are, byk Listleton, divided in-

to Towns and Burroughs, the fitft, fays

he, want maany Privileges the others
have, -and then mentions fome, vz2.
That a Burrough may prefcribe for ma- -

'ny Cuftoms, a Town cannot ; ‘the pre-

{ent Cities were soriginally called Bur- .~
roughs ; - and - that - the Burroughs: fend
Members to. Parliament.: The Defcrip-
tion given by Brady of his fecond kind
of Burroughs anfwers exactly to that we
‘have now given of Towns:'and - Bur-
roughs. - Hereafter: the: Word fhall be
‘ufed in the legal Senfe-only. .0~
~....All. Burroughs may ' be: moft-properly
‘divided into fuch as remain’d in their
‘original - Condition, and’ thofe that in
procefs of Time became fo, -~
- The Manner -of - making a Place ‘a Burroughs,
Burrough feems to: have: been thus, v made.
When any Place, whether the Land was
‘parcel of the King’s or any of:the Peers
Maanors, (for-that either could make
"Burronghs is already proved): was inha-

| bited by Tradefinen, of which fort Bur-

‘gefs feems folely -at firft to’ have: con-
“fifted, and the Land where fuch Perfon
dwelt ‘:/was“‘lgt:"by.‘Lord‘ or'King to the

’P“EIOQ LTI A e ST
i | ~ Inha-
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Inhabitants in Fee-farm or Serjeanty ,

“and all other Duties and Services releafed
than by the extinguifhment of the Mefne
In-cafe the Lands were held of fome
Lord; orif of the King, by fevering it
from the Seigniory of which ’twas Par-

- cel, the Inhabitants having no Superior
but the great Community of theKing and
‘Parliament, to whom thereby their Feal-

ty and Homage was only due, ~ their

~ Infranchifement gave them a Right to a

Share in the Legiflative . Power _of ‘the

o Kingdom.: That which renders this Sup-

pofition the more probable is, that the

| .releaﬁng-'the"-Lords*fupfeurior;i'ty_to‘;.p;_itt‘iéf_ 't
cular Perfons, - ‘Wwhen' none ‘voted ! for ]

Knights of the Shire but: the immédiare

Tenants of the King, (as none original~

ly did)- gave the Perfons, who by fuch

~ Releale became immediate Tenants to;

ot the Crown > a Right to-vore," fo, even
i at this Day, if a Lord infranchife a Co-
" pyhold; the ;:Copyh'cildcr; thereby gains.

a.Share in the Legiflature, and’'a Right

to vote at the Ele@ion' of Knights of
" the Shire; "and, in like Manner, as'I.
' conceive,: the Burroughs gain’d a:Share

In the Legiflature in conféquence of their

Infranchifement,’ without any'particular
‘Grant for the fame in. their Charter, -
Dr. Brady boldly afferts the contrary,

and makes fuch Right the pure Grace of

- m Tites of Honour, ‘539,
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the Superior ; and this he endeavours

to fupport by the Charters he produces,

in only fome of which a grant or confir-
mation of this Right is to be found : But

to this I anfwer:

1. It has been obferved by a late 4 ur-
Writer, That no fach Claufe is to be ;‘;‘:gf’ijif’:d
found in any Charter older than. Ed Rights
. wardIV’s Time ; therefore if the nghtngr;:y
- arifes by Charter, thofe Burroughs, who o
~ have Charters more antient ‘than that .
Time having no fuch Claufe, have no
~ Right to fend Reprefentatives, and con- -

fequently we have been under a Mif-.

take all this while ; which is too ab-

furd to be believed. .

2. Selden obferves, That in the Stile

~ of the Chancery till Henry II's Time

there was little difference betwixt Grants

which are commonly underftood to be

creative of a new Right, | and 7 pgnﬁr- '
mations which are only ‘recognizing a
former; and we yetin our Deeds crowd

in the Word Confirm, with the Word

Give and Grant : * Further the excellent
Mr. Maddox obferves as  Thatthemoft

|« antient Confirmations made after the
. “ Conqueft often run like Feoffments, =
-« with the Words Ded:, _oxka‘_'oncqﬁ,;

- ! fyrr‘ellApbén_. to his 34 Volume, p 151

% and
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- “.and -Confirmavi; and are diftinguitha-

“ ble from the Feoffments chiefly by
“ fome Words importing a former Feoff-
‘“ ment or Grant, as where they ‘run

¢ Ded: or conceffi & confirmavi, fach

“ Lands, ficat charta faila, to fuch a
“ One (cither the Confirmatory or his

-« Anceﬂér»)uTeﬁatjor or the’ like. - In
¢ antient Times, when Feoffees were

“ frequently diflcifed of - their Lands
¢ upon fome fuggeftion or other, Char-
“ ters of Confirmation {eem to have
 been in great requeft. - For in the
¥ early Times, after the Conqueft, we
¢ meet with fo many Confirmations
“ {ucceflively made to the fame Perfons
% or their Heirs or . Succeflors of the

i)

-« fame Lands dnd Poffeffions, that it
~#¢ looks as if Men-did not- think them- -

« felves fecure in theit Pofleffions a-
“ gainft the King or other great Lords
% who were the Feoffors, or in whofe

¢ Fees the Land lay, unlefs they had

« repeated Confirmations from the King

“ or his Heirs or Succeffors, or the other

¢ great Lords or their Heirs. ”. 'F rom
thefe learned Authors we fee that thofe

~ Words the Doé&or takes to be. crea-

tive of a new Right will bear ano-

- ther Conftru&ion, and. that: the Con-

firmations “were fought on prudential
Motives only. -~~~

3 In-
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I’ thefe Burroughs -the Community The Pre-

of Burgefles exercifed the felf fame Pre- 7247

. rogatives and Powers within. the Bur- ougbs,

roughs, that the Earl or Baron did ‘in
the Earldom or Barony, ‘and were Lords
of the Manor or Diftrict of Land that
compoled it, they as the Earl or Baron
in the Earldom or Barony with the Con-
currence of the Suitors exercifed not
only a Judicial but alfo a Legiflative
Power. -Their Laws were called, By
Law, from two old Words By and La-

. gen, which may be aptly rendred Bur-

rough Laws: Nor does it appear th4t
in the Times now treatedof, the Affent
of any but the Burgefles was neceffary
to give them an obligatory Force. From
this legiflative Power in Burroughs we
may difcover the Reafon of the Diver-
fity we noted out of Lord Coke, con-

cerning a Burrough’s prefcribing for Cuf:
floms which a Town' cannot ; for thofe
Cuftoms were originally fo many Rules

~of alting prefcribed by the Legiflature

of the Burroughs, which being difufed
are-faid to bind by Prefcription, even
as many things firft eftablithed by the
Legiflature of the Kingdom are ‘now
faid to bind:by Common Law, which
is agreed to differ from.Cuftoms only in

the extent of Ground where they have

the force of Law; thus if it" binds
G | through




R
through the whole Kingdom, ’tis called
Common Law, if in a Burrough or Ma-
nor it is called Cuftom, now Towns be-

[s1
" Thevery Etymology\of the Word Dfl‘zf'l‘/:flizm
i§ ' Burger and Burgefs dre’a plain Indica- 2 %)
tion that the W ord Baron inits original surger,

ing parcel of a Manor, which is one

Burroughs being a diftiné and ‘entire Li-

“berty, may prefcribe for Cuftoms within
- the Extent of their own Territories.

-In ‘many Burroughs by their gradual
decline from Riches, thefe Powers have
been loft and even their very Remems-

‘brance is vanifl'd, but in others we. fee

~ of the Mayor that the King’s Soldiers
- were refufed Paffage through the City o

even yet the Sword and Mace, the two
great Emblems of Authority, are car-

£2

fignification might be applied to Burgef-

~Royalty, cannot prefcribe for Cuftoms, : fes; for; as has been already obferved;
becaufe the Orders made at the Manor War atid Bar, whence the Word Baron
Court bmd not on_ly_ the TOW“/b“’? the is detived, were the fame Word: founded
whole Manor ; for in all _Cq{es, by the and fpelt differently: In Exvgland and
Rules of Law, the Prefcription muft be -~ . France that they both fignified Man is
as extenfive as the Cuftom: Whereas i Jorecd, and in the SaxonBurgh War fig: .

nified the Men of the Burtoughs; whence -

by Corruption was :derived our more

- known Words ‘Burgers and Burgefs.

Wasitnot then a vety proper Verfion of
the Saxon Phrafe in the Dialect of that
Age to render it in Latin by Baronesin

R S : Pag ki the plural Number, for in fthe_'Btirrfough‘s
them yet fub _ﬁﬁxpg?- in the City of Lon- f’ the .old Szxon 'equ:ﬂit'y ‘being preferved
dor rather ﬁngulgr‘ ! n'_t‘hekha.vmg pre- i - all the Inhabitants were Barons alike.
ferved Her Immunities; than in having § | v‘I“'the‘»conqliefbm’sTir‘ﬂe we find ma
any pec’ulxa{ to it {elf. - So late as Hen- oy Tnftancer L rol Sorune Yo find s
7y VI¥’s Time, fuch was the Power % Y rg

Towns, being call’d Barons. "One Wrie
of his 'is directed to the Portgreve and

- Burgefs of London, after another to the

Mayor and Baronsp; yet ’tis obvious
they muft be the fame Community, in

ried before ‘their Mayor 5 How many the one denoted by their Saxoz and the
other Franchifes do they exert, and how | otherby a Norman Appellation. In ano-
~{malla Part are %ven‘thofg of ,whata they ther of William the Conqueror’s * Writs,
~ o Val. L of the Colled, of ‘theinﬁf'Of England, 430, P Arg'ume‘ut’Antinbr, ” # Ldem 82, 8.
|  The ; eI S P
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in Domefday the Burgers of Lendon and
Warwick are called Barons;* and this
appellation of the Word Baron continu-
" ed fome time after the Conqueror, for
in feveral Charters pleaded by the City
of London to the Quo Warranto for-

merly brought again{t them, they are

fo ftileda. —~ - o

- 'The Inhabitants of the Cinque Ports,
~ tho’ no body doubts their being Commo-
ners, were not only antiently ftiled Ba-

rons, and amerced as fuch, but even re-

tain that appellation to this Day ; nor
are they the only Burgefs that have of

late ufed it, for the Burgefles of Corfe

Caftlein a Letter to their then Reprefen-
- tative -( Hobart, who was afterwards
Chief Juftice) fo flile themfelvest. -

If it be ask’d how this Word,origi--

:"najlly. applicable to all Burroughs, be-

came confined to the Cinque Ports, I

think it may be fairly anfwerd, that

. the Bulk of the People, and infinitely
the greateft Part of the Language, being
Saxon, 'tis no Wonder that the Saxon
Appe]l"ation did prevail* elfeWhC;fC: uni-
verfally; and the Ufe of the Normarn

Term Baron remaining with refpect to

the Inhabitants of the Cinque Ports,

© % Camb. Brit. 239. o
q Pleadings in the Q. W. 2, 3. 8, 9.
© r willis's Not. Parliamen, Vol. IL 499

masy.

-
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may with great probability be imputed
to the frequent Journeys our Kings
made through thefe Places to their Do.-
minions in France, and the great Num-
ber of Frenchmen weknow they fettled
in them, being Places. then of much
greater Importance than now. = -

- That the Tenants, by grand Serjean-

ty, 'Werg_ comprifed under the Name of
Barons, is-already proved; nor is it, I
‘think, deny’d by Dr. Brady and his Fol-

lowers: Now tis certain, that man

- Burroughs and Cities held, -and yet do-

hold, by ‘grand Serjeanty; thus the

“Mayor of Lendon is, as fuch, the King’s

:Cup-Bearer at the Coronation, and the
‘Barons of the Cinque Ports always fap-
port the Canopy at that Solémnity.
‘Therefore it feems rhat thefe were as
well, in point of Rank, entituled to the

" Appellation” of - Barons as ‘any Perfons

‘Wwhatfoever; for if the Importance of a

- Coronation is rightly underflood, thefe
‘Services will be found equal in Dignity
to It'hz moft Honourable. - -+ = 7

. It being, Ithink, undeniably | roved, of whom

that the Word Baron'did ',dénoz_fe Eall the ;f Far-

~ immediate Tepants of the Crown, viz, Vament
- Befides the Ecclefiafticks, the Earl, Béi—'céﬂﬁ/‘e['
~tons and Burgefles, we may without
| Heﬁtati_o_n'(all Hiftory, antient Monu-
“ ments and’ Authors being agreed, that

L2 ~ the
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the Parliament did confift of Barons)
affert, That in the Conqueror’s Time
thefe - three Ranks of Laymen were
Members of the Legiflature. But for
the further clearing that the Burroughs
had and exercifed this Right, it being
{o pofitively denyed of late, I would
offer to the Reader’s Confideration the
following Particulars. .

1. The Burroughs, as

has been prd-

proofs that V?d, were vefted with this Right in the

the Burg-

ers were

Saxons Time; therefore, unlefs the con-

part of the trary is proved, ’tis to be prefumed they
Wi had the fame under Wiblzam 1.

2. It{eems to have been the univer-
{al Notion of all the Gothick Nations,
and, in particular, of our Saxon An-
ceftors, which is alfo agreeable to the
Rules of Reafon, that Freedom confift-
ed in the being fubje&t to nc Laws but
fuch to which the Perfon: who is bound
confents ; therefore the Burroughs could
not be called free, nor the Inhabitants
of them Barons, unlefs they had fome
Share in the Legiflature, and confequent-
ly a Seat in Parliament. .~~~
3. Parliaments, and a Convention of
the Eftates, feem originally to havehad

 onc fignification, both in this and other
Kingdoms; and that a Convention .of

“the Eftates was only a Meeting in Per-
fon, or by Reprefentation of all the
L | ~ Propri-

-
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Pr()pris‘:thfS of Landiscertain: Now, con-
fidering all the others were reprefented,
to fuppofe the Burroughs, were not un-
der which Name London and all other Ci-
tieswere originally comprifed, making fa
confiderable a Part of the Kingdom,
fﬁemS’ unreafonable and improbable.:
‘4. The Right of the Barons beiﬁg |
bml't on their Tenures, and annexed to
their Land, whence their very Poffef:
fions were ftyled a Barony, a Name ve-
1y lately well known in our Law Books
in that Senfe s, and the Diftrit of Land
that compofed any one Baron’s Eftate
bemg infinitely inferior - in ‘its* confe-
‘quence to the Pablick to manyBurroughs,
for no Baron’s Eftate can be fuppofed =
~¢qual to the Cities of London, Jork,
Exeter, Briffol, . the Community
in thefe Places had the fame Foundation
to-claim a Share in the Legiflature that
th_g Barons; had: and therefore ’tis to be
prefumed they had'it, unlefs the con-
trary-can be proved. - o

5§ When the Summons to' Parliament
firft came in ufe ’tis hard to define; but
it ﬂl?qld- feem by a Claufe -in King
Jobn's Magna Charta, which will be
cited at length below, that the difference
betwixt a general and particular Sum-
5 T, Jones Reports, p. ‘164. - |
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mons was a thing then well known : 1If
fo, a new Proof of the Burroughs fend-

ing Members to Parliament may be

thence collected ; for they being all equal-
ly Barons, and the Body Politick of the

Borrough~ Tenants in Chief of the
Crown, the Summons could not be to

any particular Perfon, as in cafe o}‘f Feu.
dal Baronies, but muftbe to the Body Po-
litick, who being in that capacity una-
ble to a&, the Authority neceflarily
devolved on fome of the Community,

“who became vefted with it by delega-
“tion from the Collective Body of the

The Hnpo-
thefis pro-
pofed com-

pared with

City or Borrough. s e

I)f7 we compare the Hypothefis here:
offerd of the Legiflature in the Con-
éjuéror’s ‘Time, with what has been {aid

the Saxon concerning it in the Saxon, we fhall

 Conflitn-
. tion.,

{ee a vifible Coherence, nay almoft Uni-
formity, betwixt them, which, however,

‘has been little or not.at all obferved’s

for the Ecclefiafticks in the Saxons Wi-

tena Gemot and Norman Parliaments
were the fame, fo were the Earls; the -

only diverfiry that can poflibly be found
is in thofe whom the Saxons call Wites,
and them we have here proved to' be

~ ftiled Barons and Burghers; and yet that

will on due confideration appear in-
confiderable, for, as has been proved,
the Wites were the Superiors of the
4 PR A r o dem?

Py

Y
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Saxon Tythings, and as fuch, had.heir
Seat in the Witena Gemot. We have
obferv’d alfo, that thefe Tythings were
call'd Boroughs; that they were of two
‘kinds, Rural and Town Tythings, and
that. the hereditary Superiority of the
Rural ones was confer’d, on the Con-
queft, on fome Norman, fome Englifh,
which Tythings being generally given
to .the former, receiv’d the Denomi-
mnation of Honours and Baronies: And
as - the Superiors in the Saxon time
were by ‘their being fo, Members of

 their Legiflature; {o thefe by the like
‘Reafon were Members of the Norsran

Parliament; with this only Difference,

~ that as thefe were poffefs’d of their Su-

periority by Eleiopn, and for a Time
only; fo was their Right to fit in the

'Legiflature only temporary : Whereas,

thefe being the hereditary Superiors,
had this amongft other Rights of Supe-
riority in Succeffion: And as the Saxon
Wites {erv’d for their Tythings, {o were

the Barons by Law intended to ferve
in Parliament for the Tenants of their
‘Baronies ¢, which we're told by good
Authority ¥, is the Reafon why their
‘Tenants were exempt from contributing

- ® Moor's Reports, 768, o
v Crompton Jurifdic. 17, 11 H. 4. 2. 4. 12 R 2.
£ 12, 28 K£.3. 23 2 Inf.26, - T
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to she Wages of Knights of the Shire;
‘the Trading Tythings remain’d Mem-
~ bers of the Legiflature ‘as before, and

confifting chiefly of Englifh, retain’d

their Saxon Name of Borough, a Share
iin the Legiflature by Election,. under
‘another Denomination,  that of Hite

- being loft, probably becaufe ’twas not

conferrd always on the Magiftrates
“and that of Burgefs becoming in Ule:

Thus was every Spot of .Grounda.ﬁill .

~ reprefented; for, as in the Saxon time,
every Part was within fome Tything,
{o in the Norman, every Part of the

‘whole Kingdom was within the compafs

- of {ome Barony, or {fome Borough. .
Andez- - If we look into the Times after the
? Z;”'”; /- Conqueft, we fhall fee the Hypothefis
;’ijgs “here’ propos’d as exactly tally with
fibfeguent them "as with the former. ~Amongft
: ‘”,,’Z/’fc"”' many remarkable Inftances that might
e be given, I will in this place only

mention four. - .. o

- 1ffy: This Hypothefis agrees with the

univerfally receiv’d Opinion of our moft

judicious Writers, who all allow, that
- the Citizens and' Burgefles fate in Par-
liament long before any Knights. of the

-Shire . were  chofen; - and that both .

_ Houfes origii_lally fate toggther\‘.’.

V i?)flﬂ’c;’;zs"s Righrs af the Com. 24, g.‘d" and 35.
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2dly, We fee here a good Reafon

~why the Parliaments were the fupreme

Courts of Judicature, and why Writs
of Error did, and flill do lye to Par-
liament ; -and though the Houfe of
Peers are now ' the fole Judges, yer is
the Error fuppofed to be redrefs’d in
Parliament ;- for the Parliament confift-

~ed of Earls who prefided in the Coun-

ty. Court, Barons who' did the like in
the Court-Baron, and the Reprefenta-
tives of the Boroughs where the Com-

- munity judged; what then would be

more ‘natural, than for the Errors of.
one Judge to be redrefled by an Af-
fembly of the chief Judges in every
Diftri¢t of Ground? . 7.
~3dly, This Hypothefis well explains
not only the Origin of the Privy Coun-

- cil and Courts of King's Bench and Ex-

¢chequer, but alfo their prefent Conftitu-
tion; for Politicks, a heavenly Science,
when confin’d to its only true End to

make the whole happy, deviating from
ity and the Number of Controverfies ori-

‘ginally cognizable only in Parliament in-

creafing, the fhort time they. fate occa-
fion’d, as T conceive, the appointing at

firft one Committee of Parliament, both

to advife the Crown in Matters of State,
and judge of Controverfies, when the
Parliament did not fit; the Multiplicity -
S of
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“of Bufinefs after occafion’d the appoint-

ing of three, one for State-Affairs, the
‘other for criminal Matters, the third te
regulate the Receipts, perhaps the Dis-

~ burfements of the publick Money : From

the firft of thefe came the Privy Council ;
Hence the Office of a Privy Counfellor

is for .the joint Lives of the King and
Counfellor x, for, being - originally ape

pointed by Parliament, no Authority but
Parliamentary can difplace him; and as
theKing’s Death diffolv’d the Parliament,
confequently, it determin’d the. Privy

Counfellor’s Office : Hence the Method

now .in Ufe of excluding a Privy Coun-

- {ellor is not by ftriking his Name out of
the Rell, but by omitting to fummon him. -

From the other two were derivid the
Courts of King's Bench and Exchequer.
This Origin of thofe Courts difclofes the
Ground of their judging Caufes betwixt
‘the King and Subject, which the Common-
Pleas, eretted by. King Fobn's Magna

Charta, does not. AR
~ And we may alfo hence colled,

that the making the Office of a Judge
 for Life, at leaft in the two. original
~ Courts,  is only reftoring the antient |v
‘Conftitution : :‘Why the Judges yet fit |

in Parliament, and once were of more¢
confequence than they are now, and
"3-4’lnﬁit._'54,\¢ S
S that
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- that confiftently with Magna Charta,

they amerced Peers. -

- 4¢hly, This Hypothefis fhews the
Reafon of Writs of Error lying from
the Common ‘Pleas to the King’s Bench,
and not to the Parliament; and why:

‘thofe from this Court are returnable
~in Parliament; and not before the

King, before whom in Reafon :the
ought to be, if the Judges originally de-
riv'd their Power from the King only.
. The Proofs ‘'of our Hypothefis
that have been already produced are

drawn from our own Writers, or from

the prefent Conftitution; many more
might be collected from the Hiftory

“of other Countries, where our German
- Anceftors fettled themfelves : For, as

has been already on another Occafion
remark’d, thefe Nations having lived-at
home under the fame Form of Govern-
ment ;- eftablifh’d it in all' their Con-
quefts; but - that would be too exten-
five an Enquiry, nor indeed have. Iall

- the Books before me that ' are necef

fary to do it, with the Exa&tnefs which
ought to be aim’d ‘at' in every thing

“that is. offer'd: to . the ‘publick. T will
therefore confine 'myfelf, to thew the .
‘Parity betwixt the  Scheme of Govern-

ment -that is here delineated, and ' that

in Scorland, and Germany : 1 chufe

T
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Compar'd
with the
Conftitu-
tion of
Scotland.
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thefe Countries rather than any other,
becaufe betwixt the Laws of Scotland
and FEwngland there was antiently {o
great a Uniformity, - that ’tis queftion’d,
whether the oldeft Syftem of Law in

each Country are one and the fame,

or ‘different Books; the Reafon for
chufing Germany for the other Coun-
try, where we may expect a Conftitu-
tion like our own is, becaule our Saxon
Anceftors came from thence, and that
the Bulk of the People and Language

are derivid. from them. . .

- In Scotland we find plaihlj?,‘z that

all the immediate T'enants of the Crown

are call’d Barons, not- only in their

Law - Books, but: alfo in:many Ads
of Parliament, .which is fufficient - to
evince the Ufe of the Word there,’ and

[ 157 ]
- That the Burghs-in Scorland, where
the Term - undoubtedly is- only ap-
ply’d to thofe who hold of the Crown, -
had within. - themfelves a legiflative
Power, and were fo many little
Common-wealths, is evident by their
Laws that are in print: - And though
I make no doubt, but in the earlieft
times they fent Members to Parliament ; -
yet there not being fuch dire& Evi-
dence of it, ar leaft that has yert fallen
under my Obfervation, I muft leave
this on:the Probability of the Thing;
but that their Parliament was only the
King’s Court-Baron, and their Courts
of Judicature and Privy Council origi-
nally only Committees of ‘Parliament,

“we are affur’d by one of the ableft Men
~that ever adorn’d this Ifley. .~ .

The Government in Germany, even 4rd b
' German

{eems a ftrong Evidence of ‘its original ‘o A OR
> & Jlrong, Lyiae S at this Day, is conformable to what we

Notation here. - We nted not {pend-any

time neither I think, to fhew that every
- Baron was originally a- petty Prince;

their - Hiftory - abundantly - fhews the
Power of the Superior over his Vaffals,
and we have lately {een -how -much
that Power yet fubfifts. In Scozland alfo

till the Year 1425, we may infer, that

all the Barons came to Parliament, be-
caufe an A¢t pafs’d-that Year; in which
’tisrecited, thatall the immediate Tenantg

- of the Crown were obliged to attend.

~ The

‘have fuppos’d ours was; the Emperor

is equal to what our. King was, the
Princes to-our Peers, the free Cities to

“our Boroughs, their Dyet and our Par-~

liament differ only in'Name, = .
‘On the {olid Foundation we have
here reprefented. was the Government

built when - #illiam . the - Conquéror
dy’d; his younger Sons #illiam and

¥ Mackenzy’s Inftitites of the Laws of Scéﬂa;&zd,’ 18

and 23. . Craig de Feudis, 36, e,
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Henry fucceflively came to the Crown,

‘and for ought appears changed nothing
in the Legiflature; the latter of thefe
~dying, left the Kingdom to the rapacious
- Seizure of Stephen, Earl of Blois, who
had no colour of Title; for he afcended

the Throne to it, tho’.not call'd by the

free Confent of the People, nor claim-

ing it by Proximity of Blood: As he

obrain’d it unjuftly, fo his Reign was
~ one continw’d Series of Violence, and
little Artifices, for the preferving his
ill-got Pofleffion, of the laft ‘two af-
fected the Conftitution of the Legifla-

ture in its moft confiderable Ranks, I

~ mmean, in the Earls and military Barons;
~ of which in Order. ST
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by others ; for I have not yet found faf-

ficient Reafons to ground any Opinion on. |
The Barons, as we have feen, were 4Zd gg’

feudal, and fo many little Princes, they o,

being divided in the Civil War betwixt

Stephen, Maud, and Henry 11 each

Party treated thofe of the other Side

as Rebels; and in confequence thereof

forfeited fuch of their Adverfaries as

they could : 'This brought the immedi-
ate Pofleflion of much Land to the
contending Prirces, who with it remu-
nerated their refpective Friends. The
Power of the Barons over their own
Vaffals each Side ‘had fufficiently. ex-
perimented in the War, which feems to -
be the Reafons why the Fees of the

< quithont

stephen . . >Tis related of this Prince, that he

new Feoffments made by thefe Princes
madeEarls made Earls withour Counties ; but whe-

were of leffer Diftricts, fo many being

Counties, ther thefe were originally made with-

out having any County appropriated to

them, or whether they had Counties

at the time of their Creation given that
~were vefted in others, whom this King
- confider’d as forfeited, for fideing with

his Enemies in the Civil Wars; and af-

ter the Pacification, on the Pardons that
‘were granted, - the former were conti-

nwd, or re-inftated in their Poffeflions;

and fo thefe new created Earls retain’d
nothing but the Title of Eatl, is a

- Queftion I muft leave to be decidg‘d.'

to be rewarded ; and alfo, becaule
thereby more were drawn to an im-
mediate Dependance on themfelves, and
not on any of the Barons: :‘Hence the
Baronies, as they elcheated, were iplic.

- into {maller Tenancies in chief, who

all held immediately of the Crown. As
the Number of the new Feoffees was

‘great, hence arofe the Diftin&ion of Fees

into Fees of the old Feoffments, and. |
Fees of the new Feoffment, which is
computed from Henry the Firft's Death;

and as all Antiquaries agree, the Fees

6 R - of
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Greater  of - thefe feveral Feoffments differ'd in
and leffer 3. ’ ir Extentz: To me it.
‘Barons, DOthing but their E

feems, that this alfo gave Rife to the
well known Difference of greater and
- lefler Barons. - i S
Henry 1. . Henry I1. fucceeding to Szf‘qp/am,:un-
un-earld ear)’d all the Earls that had no Coun-
22,?},1‘6‘” ties; but whether he did this to.reﬂor_e
" the antient Conftitution, or out of any
Diflike to the Perfons who were vefted
with this Title, is not clear: However,
both his Mother and he feem to have

- regarded it; for in their Creation of -

Geoffrey de Magnavilla, the Parent
conjviys the third Part of the Profits

but conti- of the County, as Earls ufually had:

-~ ww'd bis
Practice of ~ ., . ‘ , N -
 pliing  purfu’d King Szepben’s Policy in grant
N {I;’ffg;‘,’.,,_ iE;Jg fmallfFeges; opf which the Feoffment
e of Berkley Caftle to the Anceftors of
) the prefent noble Earl of that Name,
is a memorable Inftance ; the ,S’erv.ic;:e
originally ‘referv’d by this King being
- only five Knights, as appears by an In-

With Relation to the Barons, this Prince

quifition taken in Edward the Third’s

time. The State of the Law of thofe
times affords al{fo another Evidence of the

Mulriplication of Tenants 7z Capite in

King Stephen and King Henry the 1143
Reign ; for by the then Law, as well
= Madox's Hiftory of the Exchequer, p. 401, ere.
a Spelm. Codex leg. 319, Cambden’s Britan, 237."

as

- a Pattern; inventing a new Method o
- making Earls; for inftead of iving ther

deems to have hurry’d the ‘County

| 161 ] _

as dfter by Magna Charta, all were
to be judg'd by their Peers; that is,
thofe who were their Convaffals.in the
fame Court: Now thefe ‘Tenants 7%
Capire, in confequence thereof; could
only be judg'd in Parliament ;  which
in-thofe Days fitting. but a little timey
could not decide all Controverfies - that
happen’d amongft them: Hence arofe
the Inftitution ~ of Juttices Itinerant,
which deferves the more to be remark’d;
becaufe ’tis the firft or {econd Inftance

- that we find in this Kingdom of. the |

legiflative and judicial Powers being fe-

- ver'd; and ’twas then' thought a Grie:

vance *. - .

. Richard the Firft's Reign yields noff
Notes of .any Change in the Perfon
of the Legiflators, but his Brother Kin
- Jobn’s; as his Circumftances bore. fome
‘Refemblance  to : that great | Inniovato
Stephen; o he feems to have fet him for

the third Part of the Profits: of . the
County, he referv’d the Bulk to hims
felf; and . gave his Earls only a ‘{iall
Penfion in lieu thereof b: This Metho

Y Camb. Brit, 237, @b EEE
- M Courty

a Brédy's Hiﬁory, 404 ‘and\44zl._ Cos
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Coutt,before decl’iﬁingd t(1)1 ;?eeb(}lfrg(c:g:%{ze::%
ceswe now feeitin,and th cafic nd
1e erecing of -the:Court of (;omm
g;;ezj,ﬁrﬁ gﬁablif}l;"ﬁi int gh;lﬁ\; {;%Csltﬁlgrg:
. for the Earls, whilit: ey wer ."f-i-he
ceive one Third of ‘-'th_c_::;l?;‘of;lrs,g the
EOLiilty,i" which ch.eﬂy in’ ?;gfet?g;?
‘arofe from the :Mu!mtgde 0 };}1 .’”d le.
féfmixfd i that Co.u‘rt,' :»Werfa . 3 } ig 1001);
the  prevailing Tye of - Interelt Li;)ei D;g-
into the ‘Proceedings,: fupport{ {l‘ e Dig:
nity ‘of the Court, and on a Ocea
fions to aflert its _}‘ur~1§ciié?5;on 5. WC 2 ?
being 'no ‘ways after ‘tbise:neiva O’-"rfe-v |
~ vancey <Concern’'d to increale or f?@ve
', ferve its Revenues; they feem t;) have.
jilefc _the Suitors to apply for JWECE
Lo Cﬁfés’éognizabl'e'hl?:ﬁQ?g;i tRzabné" we
Superior. Courts ; “which’ for Realonls
| %;%grlsot here infilt: ony ;he_y.- 0&_?‘? foltexgg
B 16(’6‘Telgib_le.‘ﬁ'Th"u's:-:thesEarls neg

N

{iCounties, -and m«adeRQ@mhf Ortohvshgég
- ¥Lieutenants ; who, though DOW

“Profit, they loft all. Influence in theif

- Yiare thought to fupply the King's Place, -
T *yet feem -5,<0ri'ginail‘1y on

ly to have beem

%

- !the Barls Subftitutes, and were firft ap

!

5 o ’ 9. M t SRS
- ¢pointed in Edward 11 Time*. -

- * Tyrrel's 34 Volumé, P “"tvcg“ e

,ing Power, becaufe not attended with

T i e )

N
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The Method iodc by K. Jobs

dccafion’d a Difference betwixt the Man=
ner of creating Dukes and Earls, in this
‘and the - other European Monarchies ;
for the Revenues of the Dukedoms and
Counties: being thus feverd, the Titles
were, as before, given away; whereas;

in. other Countries; no Means being

4

‘when they had-a Mind to confer Ho-

~Lands, of the Perfon that was to be
- dignify’d with a new Title, into a Duke-
- dom, or County. - SRt

_The antient Manner of creating Earls, 4 Dinb
‘ - propofed
concerning
the Cred+
tion o
Earlss

after they ceds'd to be elective, has
not been yet enquird into; ‘becaufe in
the foregoing time - there are no Mo-
~Duments remaining on . Which probable
‘Conjectutes may be founded: Bur it

{eems pretty clear; that in this Period
~-of Time they were created by Patedt,

‘yet there is fome doubt; whether thefe

Patents were meer A&s of Royal Grace'

and. Power, or: whether they were re:

ally Aéts of the Legiflaturé; and the
~ Patents themfelves really A&s of Par-

liament. 'That the Reader ‘may judge
for himfelf, for “I' do not prefume o

give any Opinion in this cafe, I'fhall
._{fcg!‘:e g}l the Reafons I can find for their

Ma 'be'ing

+

us'd“for that Purpofe, the Sovereigns;

nours, parted not with the old great
Dukedom; or Counties; but ereéted the




Reafons for
the Parli-
" amentary

‘being made by Parliament, vwi:th the
Objeétions to this Opinion, and fuch’
Solutions of them as have occurr’d to
me. ' - e
~ Feudal Earls (all were o in the time
‘we fpeak of ) could be made only by

16471

the Affent of Parliament, becaufe, -~
1. By the feudal Law, to which (our

TLaw being biilt on it) we ought in

Creation of dubious CafCS tO rCfOl‘t; 1o Peer could

Earls.

‘be made without the Confent of. the
other Peers . = i
2. The Directum Dominium of the

‘Land that compos’d an Earldom, being |
‘in the colle&ive Body of the Kingdom, | §
~ the King (who was not then, nor wll
-~ Edward the IVths time

- diftin& Eftate; but only

reckon’d a-
the Head of

~-the whole) ¢ could not transfer the
Property  without the Concurrence of

“the reft of the Body :  But as a Body
~politick cannot ad" it felf where any

- particular A¢ is to be done, the Exe-

“cution thereof naturally devolves on
-the Superior, whether King or Lord,

- ~though it receives its Sanction from
. the Affent of the Body " politick; “fo

.. ¢ Hottoman's Franco-Ga]lia,‘6-714"‘&0' R

., a Tyrrel's Ap. to the Second Volume, p. 4.

s the

¥

‘afterwards,
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the Earldom perform’d by the King.
Ear er he King s
];Ihus, if the City of ‘Lona}'rm Wer:angaé
this Day to make a Feoffment of fome

- part of their Land; and no Perfon

‘(\;recire by the Corporation authoris’d to
deliver Seizin thereof, it would naturall

~devolve to the Mayor; ' yet furely the -

Community - would be allow’d to be

“the Feoffors. - All Feoffments were ori-

ginally made by Words only withou

ia\(qy W;:;xng; ‘the Superior ,y“-whel:ﬁgﬁ
thmg ‘or Lord,  fpeaking the Words
ihat" Xonveyhd ‘the Land before, and by
‘ t1:: A flent of the Convaffals, or Peers
g ﬂ.tiefame Court or Community, at
mr > as I fuppofe, without any Cere-
mony . whilft dl])ezl continwd ‘annual ;
afterwards, probably for the berter E.
vidence. of the A&, ,Ythe Pofl é?leiggr bE;-‘
ing a Proof of Property, and the Exc-
cution, of every Contraé confifting in

the Delivery of: the Thing contracted

, ] ’ ) ‘uﬂ-ca abl i o
manual Tradition, - Varions ,S;mggl:

ere usd to: reprefent fuch Delivery.

hen Fees were annual, the Remem:

‘brance of the Inveftiture of a Feud might

be well prefervd wi
- Well preferv’d without Writing,
f}‘]):fégucntly the Title clear; ;butgwggg
Yy became Eftates for Life or heredi-

tary, the Cafe being far otherwife, fome

Memori
M»z\morl_als Qf the Enfeudation were
M:; ~ made,
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made, ‘which were only meer Narra-
tives of the Fa&; ‘therefore in them the
Superior is nam'd always as a Feoffor,
becaufe he executed the Acts neceflary
for the transferring the Poffeffion, and in
the third Perfon ; -and they mention the
Feoffinent in the Preterperfeét Tenfe,
which teftifies only a paft Contract, and
~ makes no prefent one. The feudal Peers
~ there prefent. are nam’d as Witneffes,
though at the fame time they affented,
and their' Concurrence was neceffary :
Hence their Names ‘were exprefs'd un-
der the Claufe of biis Teflibus. After-
. wards (perhaps from the Frequency of
~ Difputes that happen’d : concerning - the
 Exacnefs ‘and Truth of thefe'Memo-
nals) they began to draw them fome-
‘times in the firft Perfon, and being yet
- made only for Evidence : remain’d ~in
the fame “Tenfe; but being fign'd by
the Feoffer hlmfelf, a prudent Caution,
when - Scigniories became hereditary,
the other Claufe iz cujus rei Teftimo-
nium, @c. was inferted ; * thefe were
here- call’d Charters, but abroad breve
‘teftatume. In France, ’till the ‘Thir-

‘teenth Century, the feudal Tenants
Were compns’d under thlS Claufe, after.

| :,ng»_,m Corw. xog. Y

Voo

L])S

“only
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only the five -great Oﬂicers of the
Crown’s Names | were inferted f;' and
that was deem’d fo very neceﬂ”ar to
make their Charters effe@tual, that if
any one’s Name was omitted, theh was
the Reafon thereof exprefsd in the
Charter & {o in all.the Acs of Mo-
ment of the old Earls of Holland, we
find the Authority and Subfcrxptlons of
the Barons to them: The like alfo ‘was

‘praéhs’d in' Scotlandi; and in England

the like Forms prevail'd; for the Laws
were originally firft affented to by, our
Kingsin Parliament,asActs of Grace now
are fent down from the Crown': This
is plam from what Bracon writesk,
“ Legis ‘Vigorem - bhaber quicquid de
« canf lio’ @g confenfu magnatum © Re-

s zpublzm Communi Sponfone Autho-

€ ritate Regz.r Sfrve Principis prace-
« dente juﬂ fuerzt definitum © ap-
“ probatum” s “and alfo by our famous

i Magmz C/aarm, whxch though it runs

Of 3 Coke s Prmces Cafe. . Hak's H1ﬁory of the Law, .

g Maézl!m de re dlplomatlca, 157 Mezemy in Yhe

(FRexgn of’ szhp Madoxs Hlﬁory of the Exchequcr,

P19,
h Grotms de R. ‘Bat. 78

i Dalrymp!es Colle&ion conc jrnmg the Scotclnyf- ;
tory, p. 229, Et paffim in Apm foe,

klexcr

M4 ,*','iﬂ
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in ,thp King’s Name, yet has the Af:

fent and Approbation of the Peers tef-
tify’d, by the Infertion of their Names
under the Claufe of biis Teftibus*. This
Form of making Aés, after the Defeat

‘of the Earl of Leicefler, Prerogative

running exceeding high, and Liberty

‘languifhing, receiv’'d an Innovation;
-and as the Subjects were then firft forc’d
~to petition the King for Juftice, fo the

like Manner of applying for Laws was
introduc’d; the Petition and: Anfwer
containing the Senfe of the King and
Parliament; from them was extracted

the ‘A&s, perhaps by fome Committee '
appointed for that Purpofe by Parlia- =

ment, and as it feems feal’d, as they

‘us’d to be before this Chénge,; with the

Great Seal*; and this Method continuw’d

’till che latter End of “Henry the VIevs

time; then they were drawn up in the
firft Inftance in the Form we now.fee

themt: The Claufe of hiis Teftibus

however continu’d in all Charters and

‘Writs ’till Richard the Firft’s, or King |

Fobnw's Reign, then the Tefle meipfo

was introduc’d, at firft, and for fome

time only in Writs, or mandatory Pre-

* Tyells Hiflory, p. 452
| Hale's Hiftory, ps14.
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cepts, -after in more important Cafess
which kind of Tefte fince Henry VI
time “has prevail’d in all Cafes!, the
Patents for Peerages only excepted m
as I fuppofe at, moft afluredly about

~ the time . the Claufe of hiis Teflibus

was left our, and that of Tefte meipfo

was : introduc’d ; - both " here” ‘and in
Scotland 1 the Stile in - the Begin-
ning of  Charters' was chang’d : For, as
before the Propofal feem’d : to come -

from the King, and the:Affent of the

Peers was teftify’d, by the Subfignation
of  their Names; fo after leaving out
the Arteftation of their Confent; the King
gave over ufing the fingular Number,
and then comes in the Ufe of the Ply-
ral, Nos,*¢. The learned Reader will
judge -whether the Chara&er of King -

- Jobn, and the Times confiderd; this
‘Wwas not an evafive Device, of the fame
Nature with that of his making Earls,
- to have thofe Precepts and Commands
of his obey’d, which iff'd by his own

fole Will, which without the Concur-
rence of the Peers were not obligatory,
and to which they would not concur.

1 Inflit. 7. 2. 2 .Inflit 78. .

l Dalrymple’'s Colle&ion of the Scotch Hlﬁp 187.
¥ 2 Inflitate, P. 2. N;‘c{:glﬁm, Hift. Lib, 179.

- The

-} Madox’s Differtat, to the Formulare, jz. =
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| #The like Forms were alfo obferv'd in
" the Feoffments made by the Peers, the

Affent of their feadal Tenants  being

‘alfo compris’d under the Claufe of hizs

Teftibus; and {fometimes alfo under this

-Claufe the Confent of the Perfons, with-

out whofe Concurrence the Deed was
not valid: ‘Thefe Forms continw’d ’till
the Alteration of the Forms of our Acts
of Parliament, when they were reduc’d

to |that of a Tripartite Indenture; and

all the Ranks of Perfons whofe Af-
fent . was neceflary were made Parties

to the A&s: So were: all Perfons!inte-

refled;  inftead of their Affents being
teftify’'d under the Claufe of biss Tefis-

“bus, they were, as at this Day, made

Parties to ‘the Deed itfelf’. 'As to the
Number of Names that wese . inferted

under - this. Claufe, by’ the beft Obfer-

vation I can make, I incline to fuppofe,
at - firlt -all were inferted ; . nor. will

this feem ftrange, if it be confiderd,
-that the feudal Peers were not origi-

nally .many ; afterwards on their In-
creafe probably the Majority ; ‘and on
their - yet: becoming  more . ‘numerous,
(fuppofe) in King Stephen’s time, tho'

the Charter receiv’d its San&ion from

the Affent of all, only fome #, as it

' Seldew’s Titles of Honour, 580.

- - o feems

N T e L G,
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feems in the Behalf of the reft*, and no
- determin’d Number, but ever of the:

greateft Men in the Kingdom °; perhaps

- the Names of thofe who were appointed

to put it into Form.

. 1f thefe Obfervations: are allow’d to
prove, that the Mention of thefe Per-
fons Names under .the Claufe of biis
Teftibus imported their Affent; then
’tis cledr, that originally all' Earls were

made by the Affent of the Parliament;
and they yet retain in their Patents an

Evidence of their being o created ftill. -

4. -Many Patents for Peerages were

palsd in: Parliament, and undoubtedly
were Adlts of Parliament ;- 'many Cre-

ations made out of Parliament were
confirm’d in the fubfequent, for which

~ there feems to have been no Ground,
if the King alone had a Right to con-.

fer the Titlep. -

‘5. 'The Barons have claim’d, and ac-
- cording to. the Opinion  of feveral
learned” Antiquaries juftly too, that all
Offices ought to- have been fill'd up in

- * Pery’s Rights of the Commons, 37.

- ® Mad. Differt. to the Formulare, p. 32, -
P Selden’s Titles of Honour, 624. =8 Coke’s Princes

Cife. W. Jones, 104. Pryw's Plea for the Houfe of

Peers, p.- 6. Tyrell's Introduétion to the Third Vol.

P. 6, and in the Third Vol. p. 661, 886,

i st i S

the

==
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the times we treat of by Confent of
‘Parliament ; and during the Period of

Time we are {peaking of, Farldoms

were officiary, and confequently within
the Barons Claim. : o

6. ‘It {eems clear bythe L’aw, at ieaﬂ,

- as ’twas underftood in the Times now
“treated of, that all Earls had Counties
appropriated to them (though they did
~ often write themfelves  Earls of fome
- of their. Caftles) 4 and that no Power

- but that of King and Parliament could
make a County, or confolidate two in-

to one, feems to have been the Opi-
nion of latter Ages alfo; for Henry
VIII. by the Authority of Parliament,

divided W;zlé_.g-’ into Shires; and Hex-
amfbire was after, by A& of Parlia-

ment, confolidated with Northumber-

land : Tt may therefore be infer'd,

that, fuppofe the King could grant a
County that e¢fcheated, and thereby
make ‘an:Earl; yet that he could not
originally increafe their Number : Nor

- do 1 recolle@ any Inftance of an Earl’s

beiﬁg made without the Title of a Coun-

'ty ’tll King Fames the Firft’s Reign :
‘Since indeed Dukes and Earls becoming
- more numerous, many. have affun’d

9 Vincent againlt Braok,' p. 11,

~other . )

“here infert it at large,

Loy ]

other Titles; and fome have even takeri

Titles from Lands that are not imme-
diately held of the Crown, which ’twill

be very difficult to reconcile to Law or
Reafon. SREa )

B Agamﬂ the Parliamentary Creation o4,
of Peers, befides the: prefent Practice, asaing ihe
there arifes an Obje&ion from a Re- P4tis-

cord, ‘the.‘](nowledge' of which IoWe g:‘::'t;:z

to a very learned Friend :  As ’tis not of Faris
poffible to judge of the Weight this/*” 2
Objection ought to be allow’d, but by =~
‘a Perufal of the whole Record, 1 fhall

“ ¢} UR Soverain Lord, like it your
| '« Noble Grace to be remembred
“ howe I Fohn Etle Marefcall have fued-.
“ in diverfes your Parlementz, in‘tyrﬁé
“ of your gracious Regne, defiryng to
“ have Declaracion made for my Place
“ in yis your Hie Court of Parlement
« aboue my Coufyn of Warwyk; as 1

% and all 'my Aunceftres, and Prede-

“ ceflours have had at all tymes, of
“ which no Mynde ys ye contrary,tas
Erles of -Northfolk, as well for he

[
"

~ “ Blode Riall, and Armes Rially, yar

“1am come fro, and bere, as for the
“ faid Erledome, - as by diverfes Evi-
“ denfes, Wrytinges, and Recordes in

“ yis your prefent Parlement declared,

-« fully




<
<

“ fully.in my Confeit ys proved, whick,
“ proves notwithftandyng, yat Hie and
« Myghti Pfince my Lord of Glouc.
“ your Bealuncle; and your oyer Lords,

-« by your Hie Aucoritie in your Par-

« lement affembled for diverfes Caufes
“ hem jfnoevyng,r:j will ' not_take upon
« hem Declaracion for my faide Place,
« whereupon the Cothunalte of your
 Realme at ys tyme by your Com-
maundement callid to yis your Riall
Court of Parlementy feying yis Delay
« of which were like to growe uncafe
¢« and unfrendly Love betwenc me and

ey e

-~

« in all humble wife, inftaunced your

« innocent and benygne Soveraine Lord-

LY

-« {hip, confyderyng howe yei here fey
% by common Langage, yat I fhuld
“ bZ born to be Duc of Norfolk, which
~« if fo, were your Comunaltie {uppo-
-« feth fhold make finall Conclufion of

yat I {huld

« ye Determination of my fayd Place
<« above my faid Coufyn of Warwyk
¢ ar.the Reverence of which Comu-
_« nalre, as wel as for ye Defire yat I
“« loye to have Peas, Reft and Tran-
« quillite -with my feyde Coufyn of

.« Warr. And in efpecial, defiring to

« fave ye Right and Inheritance of me
« and I}Ifly Heires, yat God of his

<«-Grace hath fuffered me to be borne -

gl s
\

w5 ]
“ unto, cleyme to be Duc of Norfolke, .
% declaring to your Noble Grace, to -
“ yat Hie and Myghti Prince your Beal-
“ uncle, my Lord of Glonc. and to all
“ye oyer Lords in your prefent Par-
“ lement affembled, howe yat yt liked
“ to King Richard ye Seconde,  after
“ ye Conqueft, your worthi- Prede:
“ ceflour, for diverfes Norables Caufes
- him ‘moevyng in his Parlement holden
“ at Weftm. the xxix. Day of Septem-
“ bre, ye Year of his Regne xxi, by
“ his Letters Patentes to cree Thomas

- 5 . “-that tyme Erell of Notyngham, and
« my faid Coufyn of Warwyk, hau |

“ Marelcall of  Ingeland, into Duc :of
“ Norffolk, with the Stile, Title, Name
“and Worfhip to ye fame Duche ap-
“ pendant, to have ye faid Stile, Title,
“ Name and Worthip to ye faid Duc,
“ and to his Heires Males of ‘his Body
“.comyng for ‘evermore. And over yat
“ ye faid King, King ‘Richard yat fame
“.tyme by his faid Letters” Pattents

- “ granted to the faid Duc, and to his

“ Heires Males of 'his Bodie comyng
“ for . the better Suftentacion - of “the
“ faid Stile, Title, Name and ‘Worthip,
“'xi Marcs yerlie, to be take in his Ex-

- chequer, at ye Feftes of Pafyue and
 Seint Michelf. -Which Thomas Duc
“had Iflue Thomas - and Mee; and of
be bo | * his Stile, Title, Name, Worthip, and

¢ Annuel
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& iel Rent of xi Marc, th’f’: ﬁ“.d
‘. ﬁ;;um Duc dyed feized in tyme of
‘the faid King Richard; after whofé
« Decefle, the faid Stile, Title, Name,
“« Worthipy - and Annuel R;nt ~of ' xi
« Marc, defcended to the fap'd._Z_” homas
« the Sonne, as Sonne and Hier, which
« Th mas the Sonne dyed yereof feifed

R

o

L al

-« within Age, and withoute Iffue of his

« comyng, after whofe A,_Deccﬂ.’e,‘
¢ gxzdéid ,Sti);e‘,‘gTitle, | Narrx.e,’-,Wo;ihxp,j
« and “Annuel Rent of xi Marc d;-
« {cended to me, as Broyer and Heir,
« be Force of the faid Creacion and
« Graunt. :And fo I clayme to be Duc
« of Norfolke, and to have the St;lg,
&« Title, ‘Worthip,and Annuel Rent of
« xi Marc aforefaid: "And yat I may

™~ .

& by you our Soverain Lord, my faide

L rthy Lord your Bealuncle; and all
i: ";73; g)%er Lorzlrs,}_b'e fo reputed, holde
« and declared, in yis your Rial Court,

"¢ and to have and enjoie my Place

“ yerto accordant:: Savyiﬁg alweis, . ye

« Title, Right, and Poflefiion. of Mee,

« and myn Heires of myn Body com-
~¢c"yng, Zs Erels of »-Norﬁ‘lé,i to - my
¢ Place in this Hie Court, al;)ovve».mry
¢: faide Coufyn of W arr.and his Heites,

« bycaufe ye Name of Duc of Norfolk.

« js tailed to me, and to my Heires
) 18»ta‘ﬂed I % Males

O
) F! ) "‘

114
«
«
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&
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Lo
‘Males of my Body comyhg. “Afd
the Name of Erel of Nurfolk is- tailed
to me, and to my Heires of my Body
coming gencrally. Befechyng mekely
unto your Hie and Noble Grace, yat

‘ Yis my Supplicacion, “and all oyer

‘Matteres into “yis your faide Parle.
ment, by mee and ‘myn Counfel no-
tified, miniftred and declared, in proof
of my Place for to be “had, as Erell
of Norff. above my faid Coufyn of
War. may be in yis your Parlement
entred, and of Recorde enacte.”

) VA quidem Petitione in Parlid-
_mento predicto leita, plenins &6

intellecta ac habita, inde cim Fufti-
ciariis; & Servientibus Domini Regis
‘ad legem, ac aliis peritis de confilio
2pfius Domini Regis matura 8 dili-

Kenti deliberatione : - Confideratog; guod
bicet prefitus nuper - Rex - Richardus,
i dito Parliamento ~Siio - Thomam,
nuper Comitem Notinghamie, in Du-
cemt Norft: in forma Ppredicts creave:

2 A idemn Parliamenium cum fuis

circumflanciis € dependenciis quibn, z
Cumque pofimodum in Parliamento Dy

min: Hen. nuper Regis Anglie, - anr
{ Domini Regis nunc, apud Weftm. i
4 Feflo Santte Fidis Virginis, - Auno
Fe N

v Domind




 revocatum extiterit,

Reqni fii primo,. tento, gemeraliter
Regui fui primo, te f?enll‘gm:“'-.‘f‘,‘d”’?lj
latum, pro eo tamen_quod bujufmods

' creatio Ducum five Comitums ant ali=

arum dignitatum ad [olum Regem per-

tinet, © non ad_Parliamentum, pre-
fatifque nuper Dux din_ante dictum

Feftum Sancte Fidis, diem fuum cl?;-
fit extremum, prout per diverfas In-
quifitiones poft Mortem ef fdlern. nuper
Ducis, virtute qz4ojruju.lq.77'z‘brjewm€§z£’;
Jius nuper Regis Henrici captas, ( ze g
Cancellaria fua retornatas, ac i %b”—'
fenti Parliamento ae cz«a"wﬁzm‘gﬂgz“of’ 7
‘minorum Spiritualium & Temporal ;u ‘
,'frédz’é?o‘ﬂqm , exhibitas © | offentas,

| plenius poterit. apparere, ficque revo-

catio dicti Parliamenti ipfius nupey

Sttt iy Ducems ant
Regis R. prefatum wuper L
H e(g"ede.r fiwos. abfique jfpecials mentione

de eis falla in eadem, muliatenus le-

dere  potuit : Ac_etiam pro €0 -quod

- anfpeito rorulo ejufdern Parliamentt

prefati nuper Regis Henrici, #nalla fit

mentio in eodem, de aliqua fpecials re-

wocatione fine aduullativne Stili, Tt-

tuli, Nominis vel Honoris ipfius nuper

Ducis, el dictorum Heredum . ﬁ;;g-;

" Necnon pro 6’09”0‘1 _ quamplures

alii, quorum quidam in Comitesy, qms-

dam i alios flatus five dzgmmte.r per

o pre

s

i
§
A9

| mittitur falta,

TR B 24 25 R
prefatum wiper Regem ichardum S5
ditjo Parliamento , fuo, mody confimils;
treati fuerunt, fuis Stilic, Titulis,
Nominibus, & Honoribus extunc con’
sinue uff funt & Zavifl, ac eis in pre-
[enti gandent 8 ytuntur, dicta gene:
rali revocatione & adnullatione Par-

liaments ipfins muper Regis H. uf pre-

‘ non. obflante : ° aliii
quoque quampluribus notabilibus de
canfis tunc ibidem diligenter attentis,
tandem_per Dominum noftrum Regens,
de avifamento €8 ajfenfic Dominorum
Spiritualium 8 Temporalium predic:
torurt, ac Communitatis Regni Avglic
i ditdo_prefenti Parliamento exiffen-
tium, necwon Fufliciariorum, S Servi-
entum Dominz Regis ad legem, 8 alig-
T peritorum de confilio ejufdems Do-

¥

i

fuit & unanmiter concordatum, gquod
prefatus Johannes Comes Marefialius;
O, Filius predicti Thome Ducis, &
Frater, & Heres prediéti Thome Fi-
4i Thome, virtute carte;. & Succef:
fiomis predictorim de céréro Dux Norff,
reputetur € feneatur, ac Stils, Titu,

o, Nomine, & Hoore Diicis Norff

gedeat & utatyy jiixta vonorem Car
e fupraditie. Quam quidem declarg-
sionem & concordiam, prefatus Do.

miis Cancellarins Autiorizate Regid

N 2 | f‘fﬂ’
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poftmodum, viz, xiif die. Julij, #ltihs

ie bujus Parliamentts de avifamento

Dominorum Spiritualium 6 Tempora-

binm predictorum n 'plmo,?a‘r‘liamento
prediéto, in prefentia Domini . nofirs

Regis, publice declaravit. ~Super quo
prefatus Johannes, ut Dux Norft. bo-
magium ligeum eidem Domino noffro
Regi tunc thidem immediate fecity (quo
faito) idem Dominus nofter Rex de avi-
famento 8 affenfu prediltis, ip fum ‘Da-
cem inter pares Parliament: preditti in
 Joco competenti federe demandavit ; quod
idem Dux gravanter fecit tunc thidem.

Objervati- Here feems indeed an -exprefs Tefti-
onson it. mony for the Prerogative, but many
' “Obfervations muft be made before its
Weight canbe judgdof. - . =
1. The material Paffage is only in the
Recital, therefore it cannot be creative
of ‘a new Right,’ but at moft, declara-
tory of an antient one. -~ . RULNTA
2. Such a Recital is not of the
" fame Authority ‘as the Recital in our
A&s of Parliament fince Henry VI
Reign ; for, as was remark’d on ano-
~ ther Oéc'a,_ﬁfon,ftliefA_&s‘We‘rfe not- then

drawn into Form on. the firft Inftance, |

 but that this was firtt begun in the lat- |

“ter End -of this, very * King’s Reign: | ‘the Lefs Baron
$o that it feems fome Aéts pot war- Kl T
iat it feems BORE ST anted

Zhais e ok A N ALN Sk b a3 A 5 21 3 e . 1A
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ranted by the Petition or Anfiver hac
; b':en ;;hcnimade, and the Flétgraxfcr:yhicjg'
fuch very foon after introduc’d the Me-
thod now in practice: Hence we may
‘well queftion, fuppofe this were an A&
| of _“Pq‘r’_lfamc;m,* for it feems only a Judg-
ment given in_that High- Court, whe-
ther thefe Reafons were the Senfe of

“the Legiflature, or only the Flourifhes

‘of them who drew up this Record,
o e WO alt | ord, an
the more {o, becaufe nothing in th,e I?i

- tition warrants it.

~ 3, This Record feems alfo to carry
a ftrong Evidence of the Parliaménta’rgrr

(Creation of Peers, becaafe ’ris. evident,
_that on this Suppofition the Duke had

not then the pofleflion of the Title or
\nghts ‘appertaining to that Rank.
- 4.-If the Power of the King had been

clear, what Occafion was there to men-
tion any Othe;;ﬂReafon,' for the ‘Jljdgmeiit;
given in Favour of the Claimant. -

5. The conferring’ Earldoms migvh't

at the time we {peak of be vefted in the

‘Legiflature, and the Right might b
;fubfequéht Ufage be gdm% befot%, or i?l’
“Henry VIs time, as. it ‘NOW is by the

th ?‘”&‘F ‘Perfons: have imagin'd, “that The Zefir
ANCIC - enants,pf‘-. thedlﬂ'olv’d BafOIiieS, Barons ‘
‘ Sy ars

| who were diﬁingqifh’d, by the Name of o L”eé,-f;.
, did- not - enjoy any lature. o
- Share

N3
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~Share in the Legiflature, nor.the other
Rights of Barons; bnt this is an Error:

‘For there is proof enough, that in all
~ this fpace of Time, the Notion of
_ Baron continu'd annex'd to a Tenan-

¢y, in chief of the Crown ; and. that

'i:h'efe ‘_léffeti; Barons - enjoy’d.. the . fame

Privileges the greater did. Heary 11

. Time affords two pregnant proofs of
“this; for, by the Affize of Clarendon,

tis clear all the Ecclefiaftick Tenants

in chief were Barons; and by parity of

Reafon, the like may be concluded of
~ the Lay, on the Feoffment, he made
 of Berkley Caftle, (which, has been

before rememberd) he refervd only
the Service of five ‘Knights. Two. of

B thefe, by what Means I ‘know -not,
~were “extinguif’d; and, yet, by an In-

* quifition taken in Edward the I

“I'ime tis found the Caftle was held by

_ Barony by the Service of three®. . The
{ame Notion. continw'd in Edward 11
“Time, for the Abbot of Leicefler be-

_ ing fummon'd to Parliament . excus'd
*_himfelf, becaufe his Abbey. was founded
by Mountford Barl of Leicefter, and
- _in confequence thereof was not held in

chief of the Crown*. In Hdward 111¢

 Time by Inquifition it appears, the Caftle

% Arwood, 188,

 Pryn's Plea for the Houfe of Pecrs, 15t

B ——

R M R s

“tates, @ omnes liberas confuetudines
 Suas, & ad babendum commune confi-
bium regwi de auxiliis affidendis (a-
liter quam’'in tribus cafibus prediflis.)
Bt de fiutagiis affidendis  fummoneri
- facimus Archiepifcopos, Epiftopos, Ab-
bates, Comstes, © majores Barones
- Regni figillatim, per Literas noffras.
- Et preterea faciemus ,
- generali per Vice-Comites & Ballivos
~moflrosy ‘ommes illes qui in capite de
- mobis tenewt ad cevtum diem  f¢. ad
- serminum 40 dierum ad minus, © ad
ccertum. bocum © tempys, in omnibus
diteris  illins  fummonitionis, - canfam
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of Abergaveny, which even at thi_‘s'Day
“is held 'by Barony, was found to be

'~ held in chief by a military Service*.

- This ‘Increafe of Tenants in chief

“had produc’d a very unequal Repre-
~{entation of the Kingdom, thefe leffer
~ Barons having an equal Share in the Le-
- giflature with the moft potent; and’this

‘Grievance being now. probably -grown

“to.the gféatéi’c‘ Height, when K. Fobz

‘was reduc’d to Reafon, this Clanfe was
inferted in his Magna Charta.

Sfummoner: in

¥ ’I"rg‘atifé'dflt}ie' Barony of Abergaveny, 65.

»

in s

Charta

- Preterea volumus & concedimus, The Clanfe
;g}mdr omnes alie Civites, © Burgs, &7 1%
 Ville, 6 Barones de quingue portubus, Nogm
- 88 omnes portus habeant ommes liber-

concerning

Barons,
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fzmmamtzoms illius exponemus :  Et
e falta ﬁtmmomtzme, ﬂegotzum ad
diem affignatum procedat,. fecundum
confilium eorum qui prefentes fuerinty

- quamis non - omues fubmomtz fvene~

yint.
The Confe- - In . this Paragraph many Thmgs de-
qunces f ferve Confideration. - 1. It occafion’d a

?1«

iplitting Baronies gave lee to the Dif-

ference of the old and new Feoffment,
and that of greater and lefs, fo did this'
to that .of Parliamentary and: Unpar-
liamentary Barons; and as the Word.
" was formerly per Eminentiam; apply'd
‘to the chief Man of the place; {fo did
it likewife in.time become appropnated-"
‘to the chief Man of thofe’ places who
fate in “Parhament : -Hence the Additi-
on of Baron became ‘confider’d. as an’
“and as before, the Title of

\ Houour

the Perfons Office, Bithop, Earl, &,

was inferted in Deeds, fo now. beganq
what was more common in K. Henry
the Third’s Reign, for the Barons to

write themfelves Barons of their chief

“Caftieb: And as a.great Antiquary ob-
{erves, then the leffer Barons were ftil’'d
mxlitary Tenants, whereas before, all’ :

T

: b Spe’m. Rem 21,
tories

new Dlﬁméhon of Barons for, as:the

‘the Crown not fitting, - but” only
‘will be cleard in the Sequel ) by Re-
prefentatlon, it will follow, that there

[ 1857

tories - and ‘Records  denoted by: thc“?

comnion ‘Name of Barons ¥, and " their

military Tenants, as it feems by ‘the
Certificates of the Barons ¢ 'in- Hem:yi
the Second’s Time Tenants, by Knights
Service.
Barons were to be feverally fummon’d,
{o“they" |
Claufe does not declare who were great-

Barons.” All the- nght I-can find to
determine this Dby is, 1. From the Inqm—
fition, concerning the Tenure - of the

- Caftle” of Berkley, already cited on

another ‘Account ; by it ’tis ‘plain,"
that at moft- five, perhaps three nghts
Fees at this time conftituted a ‘Baron.
2. If more ‘than one" Kmphts Fee that

“was held in chief did not ‘entitle ‘the
- Tenant to the Appellation of a greater

Baron, than the immediate Tenants to
(as

was’ then two Degrees' of Reprefenta-
tions;" ‘which is without Example, con-

trary . to. Reafon ‘and a known ‘Maxim™

in" Law, that an’ Authorlty, unlefs
coupled with-an Intereft is not trans-

) ferrable ; fo that it ﬂlould feem that‘
o Seldens Tlt es of Honour 589 c Madoxs H1 -
of the Exchequcr, 4c0,. . . i

"thofe;

2. It appears, that the great

are" at “this Day; but this =
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“thofe - were  the: greater who had any
*Sub Tenants, thofe the lefs:who had
none. The learned Reader may, but
Ido-not pretend to decide the Juﬁnefs
. of this Conjecture, i

[ 187 ]

cife of this Right, which as a collee,.

tive Body they could not otherwife
exercife. - As all thefe leffer Barons
were co-ordinate ‘in- Rank, ' this natu-

rall devolv’d on fuch of their Body

as the reft confer’d it on ;. the Perfons

The Orlgm Tho’ by Vertue of thlS Claufe that
of Knights Ilmxts the particular Summons to- the
of sheShire, greater, the leffer Barons were excluded

- {o: chofen were from the Tenure of -
their Lands call'd Knights (fuch is the-

 Fom fitting in Parliament fingly, -and
- in Perfon;.yet as it directs, that they
- fhall be fummon’d in general (a Term,
(if ‘the Hypothcﬁs that has been offerd

- concerning the Burroughs is true, then .
‘well underftood) it gave them a Right

.- to do this, as a Commumty in gencral '
f:_and by Reprcfcntatlon s which was

oﬁ juft, for otherwife, -tho’-before,

“every. Indxv1dual had a Right vefted in

himfelf,  all: of them would  have: been

~excluded, when all the Land-holders
~had a Share in. the Legiflature - fron .
canys;: and this too contrary to the uni-
~verfal practice of the antient Times ;
~whereas, -the admxt:tmg Perfons as thelr
| -Reprefentatwes was in fome meafure re-
* ftoring the antient Conftitution, becaufe
.- as the Land thefe Tenants held, when uni-
- tedinone Seignory, intitul’d thePoffeffor,
: amongﬁ other R:ghts, to that of aVeice |
~in - Parliament: fo was it reafonab]e9 -}
- that fome in behalf of thefe lefler Ba- ||
rons: fhould be authons’d for the Exeir:
‘ | - cife

-
™

- Law. Phrafe - borrow’d :from  the ‘old
~ Saxon, that fignifies Tenants by mili- -
tary Service) and reprefenting the whole
‘Community of the refpeive Shires for
_ “{th they ferv’d had that Addmon N
alio R C
.. The general Summons for thc lcﬁ?et '
;Barons is by this Claufe directed to be
_jn.forty Days ; and that Term has ftill
- continw’d to be the fpace betwixt the
~Tefte and the Return: of - the Writ ;
- within that Number: of Days there:is -
ever a County Court held, to which-
none but the immediate Tenanrs of the
~ Crown (the leffer Barons) came, : there
was the Ele@ion made, and none other
~ had Vortes il by the 8th-of Henry
‘the Sixth, .chap. 7. - all Freeholders of
408, per: Ammm had that Right given
- them, which is the only A& they who
~are Tenants' to any private Perfon ex-
- ercife-in that Place; for fome time the
- Number did not feem to be well fertled,
o but twas not lono c’re. they were. ﬁx’d z

o
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to the Number that are now chofen,

" Whether they had originally any Wages

is not clear, for a very diligent Searcher
of -our Records could find no Writs for

~ levying them older than Edward 1.4
" Befides thefe Obfervations that arife
‘from from the A¢ itfelf; the Writ for
‘the Ele&ion of - Knights ‘of the Shlre
fuggefts one that ought not ‘to be ‘0~
mitted : “In it ‘we find thefe Words,-

“Duos len‘es Gladiis Cinctos 5 which

“'though now confider’d as: of no Im-

ort, did, however, - in antient times,
2.

‘contain a Defcription of the Perfons
~ that were capable - of being: eleGted:
For our German Anceftors had a Cuf-

tom in their own Country -(as-is noted
above) of bringing the Youth into their
publick- Meetmgs, and there, by a Ce-

~sremony fuited to the Simplicity of that |
- Age, admitting. them into the Number -
~of military Perfons. “This they carry’d |
~ with them into their Conquefts.” Long

it continw’d in Ufe here and elfewhere:

* Ouar Hiftories are full of Inftances of it, |
" as may be feen in.Selden’s Titles of
;Hmaum, and feveral Ufages now com-

mon -amongft - us: are thence deriv’d. -
When nghts Fees becamc heredxtaryg

1‘ Prynn on thc 4th Inﬁxtute, p. 2 8; 3

I I89 ]

'the ‘Perfons who" had pafs’d thxs Ceré;_’. |

mony were- calld: Milstes Gladio Cin-
¢/ 5 thofe - who held by military Ser-
vice,- but had not, were ftil'd- ﬁmply-
Milites ¢ : Hence we fee that none but
thofe were capable of being chofe; but
this Limitation is now taken off per 23?

“ Henry VI.. rb.:z_p e B
“As the Civil Wars in Englmd did T imi

tatse
mtroduce a Departure from the antient s, 1’:;;];

Confhtutxon, by the Increafe ofthe ter of Ba-

Tenants in chief,  fo the like Caufes; ng‘n’””'

though not fo foon, feem to have Pro- Gountries,

duc’d - the like Effe& in. other Coun-

tries ; for in’ Scotlam[ in the Year

1425, an-A& pafs’d to oblige all the.
* Barons to attend in Perfon, and not by

Proxy, without.a lawful | Impediment.
This A& makmg the Parhament, it
feems, numerous, - the fame Year one
pafs'd to excufe the {mall Barons, pro-
v:ded two ‘came commiffion’d from the

reft : . By a fubfequent A& 32 Years.
'after, the Denomination of ‘{mall Ba-

rons is ‘determin’d ‘to -all under 207

per Aunum; but even thefe were obli-

ged  to attend if. fpecially. fummon’d,
and Forty fix Years after the Exem-
~ption. ngen 10" thoﬁ: of zol _per An-

€ Camba’m § Butan 146
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#um is extended to all under an Hiin:
dred Marks, ' with the like Claufe ‘for
the Attendance of thefe, if particularly
Aummon’d. In Seotland alfo, thefe Com:
miffioners - had, by “A&, pafs’d in thé
Year 1427, théir Charges allow’d them ;

and thereby - ’tis directed; ‘that thofe
Charges fhall be levy’'d on the Perfonsy
who were by their Appearance excus'd
coming: and in the Year 1682, an A&

paf$’d, declaring the Right of Eletion,

to refide only in'the ‘immediate Te-
nants of - the -Crown, which ‘is ftill in

Force tlirougliont that part of this Hle,

two Counties, I think, only excepted.”
" In France alfo, the Number of im-
mediate Tenants of the Crown increa-

fing, as it may be conjeurd from the

- {elf-fame Occafion that it did here; the
- Dignity of Peers became atinex’d to
- twelve of the principal Fiefs that held

of the Crown, and in other large Ba-

ronies in 'that»Kiﬁgdon“j‘_}th’e’"lrikéﬁ‘w}é's" -

. alfo pracisdf e
- As the Barons Succefs againft King

- Jobn, in {ome meafure reftor'd the an.
The Law tient Conflitution ;' fo did Henry 1I¥:

o Sy Victory over ‘the ‘ great and good Earl

£ Dufrefue in voce Par, -

\A“ -
Dévi<

 of ‘Lescefler introduce a moft enotmous

[ 191 ]

~ Deviation from it, or at leaft gave him
“a Colour for doing 10;. for ’tis faid,

that he obtain’d an A& of Parliament
to_this_purpofe, Quod omnes il Ci-
wmites 86 Barones Regni Angliz, gui-

| &d}ffpﬁjR;@q”dngﬂuJ eft brevia fum-

monitionis dirigere, venirent ad ‘Par-

Jiamentum, S non alii nifi forte Do-

minus Rex alia brevia eis dirigere.
~ Whether this Extravagant Conftitu-_
‘tion had the Sanéion of a- Legal Par-

- liament may be jultly queftion’d; or

if it had, whether the Donation of the
Liberties and Properties  of the Nation
by thofe who were intrufted to defend
them was not void, as void as an. A&
of ‘a:Truftee contrary to his Truft is:

For, as Tacitus {ays, ¢ Apud Sapientes

. caffa babebantur- que neque dars neque

- fhall be briefly touch’d. =

- fl & Tgcitus, p. 453,

-accipi fabva Republica poterant. How-
ever, the Extent of this monftrous Pro-

- vifion, and its real or fuppofed Effedts

1. This Claufe did not enable oyrum
| the King to make any new Barons, s o ir.
~but only to fele® whom he pleafed

oout of thofe who before had all ‘an
¢qual Right to come to Parliament,
that is out of the majores Barowes.

This
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~ This Notion was firft queftion’d by the )
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| Thxs feems alfo to have been’ the Senf
of Lord Coke,. who fays, the Writ does
‘not ent:rle one to the Pr1V1lege of a

Baron, ’till the Party has once -fate in
Parhamem:h for the Peers are the only

Judges: to determine who are. capable
of bemg -
and therefore ’till they had allow’d che
.Perfon fummon’d to be one of the

fummon’d, as of their Body ;

_ greater Barons, by receiving him -into
“their Number, no Peerage was fuppos’d

to be gain’d by the Writ. - =
2. It has been {aid, that thts Claufe

introducd a new Spec1es of Barons,

who are commonly call’d Barons by Writ.

very learned Mr. Pryz, and from him
borrow’d by others : That learned Au-

‘thor afferts, that thefe Barons, who are
~call’d Barons by Writ, were really Ba-
rons by Tenure; the followmg Ob{er-'
~vations do, I conceive, evmce the Truth

~ of his Opmlon v

1. The Narture of ¢ every Wnt bemg -
onIy to command the Perfon to whom

it was directed, to do fomething he was
before under a legal Obligation to pet-.
form, it feems a very extravagant thmg,‘

~to fay it was creative of a'new nght

. b Co ke on L#tlehm, 166,

12 Coke, 7o.

S nms TR TR
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2. All the Peerages that aré faid to;'_;\
be created by the Writs, are agreed to
be deftendable to thé Heir general, which

fhews, that the Baronies were underftood

to be annex’d to the Land which is al-

Wways prefunrd to be Fee Simple.

3. -However modern Pracice may

.have vary’d; yet in former Times all.
the Perfons who had Writs were immet
diate Tenants of the Crown, and con:
fequently Barons in the old Senfe of the

| Word: "So that the Barony could not,

(though the Seat in Parhament mnght )};

B be gain'd by the Writ.

4. If the Writ conld create a Peer;i

| 'fage, why ‘might not any of the fupes,

tior Nobility be fo made ? yet none cvet;ﬁr |
A ‘fufpe&ed fuch a Thing. - e

‘5. 'The calling the Peers ‘eldeﬁ Sons
to Parliament, by fome Barony firft in':
their F athers (for none were ever call'd::

~to the Houfe of Lords by 4 Title fos
‘reign to’ their - Families) |
grounded on the {fame Reafon; forg*
_that Barony is either actually; or at leaft *
by Intendment of Law, antecedently by
‘the Father given to the Son: So that in’
fuch cafe’ the Son bemg a Baron in thé.
-Eye of the Law, was equally capable; :
- as well as'any other Baron, of receivi fg ;
‘the Writ; and in confequence  theredfy:

feems to ‘be’:

becommg a Lord of Parliament.
B * B The




by Patent
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The Crown, under the fpecious Pre.

tence of the forecited Provifion of Hen.
- the Third, exercis’d a Power of fend-
ing Writs fometimes to fome Barons,
at other Times to others, ‘according as

the feveral Factions or Parties prevail'd;

this is the true Reafon of the Variety

that may be obferv’d in thé Summons

to Parliament : Not as a late Author has

- pretended, from: many Perfons being

, {ummon’d only as Affiftants. "~ -
The Origin . =T his exorbitant Power of the Crown,
of Baronst g “rywas firft exercis'd in Times of the
tmoft Confufion, fo was it gradually

7]

embers of the Legiflature, in Imitation
f what ‘had long before been practis’d
in the creating Earls, by makingBarons,
with a ‘Right to fit in Parliament by
Patent. . This Practice was firft begun
in Richard the Second’s Time in'the
Perfon of . Fobhn Beusichamp, Baron of
Kidderminfter. Hence the Nature of
thefe :Patents, which have been before
*lfenquir'd into, with ‘refpe@ to - the Cre-

this place: But as moft ‘of what has
been faid is - equally applicable to the
Barons Patents, 1 thall only here men-

Affairs in this Period of Time affords,

ifus’d, and a Method taken to fix the

ation of Earls, is alfo confiderable in

tion one:Argument that . the State of

o —_—

i
]
<3

and what a late Aathor has wrote ini
particular concernjng the Barons.
If the Provifion' of Henry the Third Whether
is admitted to be an A& of Parliament, " 2+
as the Writ or Patent of one King can- act of .

not diveft his ‘Succeflfor of 'a Right Parlia-

given by Parliament, it muft nece(arily "
ollow, that either the Patents after that

- Time were' fo many Aé&s of Parlia-

ment, or el that chey cid not convey
an hereditable Right to a Seat in Parlia-

~ment : One of thefe Propofitions is ma-

Reader judge.
A late Author, to prove. the Parlia-
mentary Creation of Barons, has infift.
ed on three A@S of Parliament pafs'd in

pifelly true, which et the learned

Henry VIS Time'; his Expreffions

are confus'd, therefore left I thould any
ways injure his Senfe, Ill ‘here infert
his.own Words, - ¢ Confiftent with
“ which Notion of the Law (viz. that

% o Power but that of King and Par-

 liament can create a Barony) Henry
“ VIIL who cannot juftly be fufpeced
“ of being a Prince willing to diminith
“ his Prerogative, did derive his Exer-

% Gl of this Power fiom an AG of
¢ Parliament ; for in 31 Henry VIIL.

“ the King's own Manor of Hampton-
“ Conr? wasby A& of Parliament made




obferve, -

- L ]
“.an Honour, by which A&, the Ma.
“ nors of Byflete and Weybridge, in
“ Com. Surr. and feveral other Manors,
¢ arc made part and parcel of that Ho-

~ “ néur: So likewife in .33 Hen. VIII.

“ other A¢ts to the fame purpofe paf-

% fed in Favour of the ] :'DOr.Of,-de?f

“ hill and  Grafton, by . which they
“ were made Honours. ~And I believe

“ that no Inftance can:be given from

“ the Conqueft unto this Day, of any

« Honours being ereted otherwifé than

On this Paragraph the Reader. will

_ 1. That the firft A of Parliament
was for making Henry the VIII¥s own

- Mannor an Honour ;and unlefs he had
- an Intent to part with that, or .had.a
 Mind to add the Title of Baron of Hamp-
ton-Court -to ‘that of King of England,

‘the Argument proves nothing. - ... -

2. By this Author’s Manner. of wri-
 ting, it fhould feem that he had feen:
thele threc Adts, and found fomething.
~in them that gave at leaft a Colour for:

his Suppofition ; but fure I am, in one

~of them, which I have feen and perus'd,
- 0o fuch Thing appears, and I am well
affur'd nothing does in the other two.
3. One would imagine by this Kind

- of Reafoning, that I%

~ had

enry the VIII%

e e o T

- be no more.

| 197 ]

had met with fome Difficulty in the

advancing Perfons he intended to ho-
nour, and took this indirect Way of |

compaffing his End ; whereas nothing
is lefs true: For he never was on any

- Occafion obftructed in fuch Defign’;

many he advanc’d to the Peerage, but
not one Perfon by the Grant of thefe

Honours. |

4. Two of thcfe'Honours,- ( vViz.
Ampthill and Grafton ) did in Time

become the Property of feveral Sub-
jeéts, yer did they not afflume the

Titles of Barons of thefe Places.
From this Period of Time to the

prefent, (the Exclufion of Abbots and

Priors, on the Reformation, only ex-

cepted) the legiflative Power has” been

vefted as it now is; fo we may, I

‘think, fafely conclude; that from the
catlieft Accounts of Time, our Ancef~
- tors in Germany were a Free People,
‘and had a Right to affent, or diffent

to all Laws; that that Right was ex- |
ercis'd, and prefervid under the Saxor
and Norman Kings even to our Days:
And may an yninterrupted Exercife
‘thereof (for the Right itfelf can never

be extinguith'd) continue *ill Time fhall
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