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INTRODUCTION.,
AINT Germain, in his Do&or and

Student, a treatife moft defervedly ef-

teemed of the higheft authority, obferves,
““ That the third ground of the law of Eng-
“ land ftandeth upon divers general culi-
““ toms, of old time ufed through all the
“ realm, which have been accepted and ap-
¢ proved by our Sovereign Lord the King,
¢ and his progenitors, and #// his {ubje@s.

“ And becaufe the faid cuftoms be nei-
ther againft the law of God, nor the
law of reafon, and have been always tak-
““ en to be good and neceffary for the com-
“ mon wealth of #// the realm, therefore
“ they have obtained the ftrength of a law

in {o much that he that doth a& againft

1
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“ them, doth a& againt juflice ; and thefe

the Common Law.” =~ = e
The great lord Coke, fpeaking of the
common law, fajil ‘

ed upon reafon, but it is the perfection of
reafon, acquired by long ftudy, obferva-
tion and exp'erienc,e, and refined by learned
men-in all ages: ‘and I beg leave farther to

€<

¢ be -the cuftoms that properly be called

), itis not only ground-
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add, that it is the common parent of the

fubje&@’s* liberties, and the king’s preroga-

tives: both the one and the othe_r' deriving
their very form and conftitution from it.
I have been thus explicit in defc;ibing

 what the common law is, becaufe I am

thoroughly perfuaded not one perfon in
twenty of our clergy and gentry, nor onc in
ten thoufand of our common people, know
the diftin@tion between fatute and common
Jzw : and for want of this knowledge they
have been lately led aftray by f{trange no-
tions of right and wrong, generally mif-
taking the one for the other. = A miftake
entirely owing, I hope, to their ignorance,
for as they know not the various opera-
tions of our laws, they might eafily imagine
that what in one and the fame cafe is bind-
ing to the pecple, {hould alfo be equally
binding to the king: but ¢ contrario, the
common law having. time immemorially
~prefcribed to the fovereign and the {ubject

~ adiftin& peculiar circle of action, hath plac-

ed the prerogative royal in fo {fuper-eminent

a ftation, that what is law almoft in every -

*B 25Ed, I. it ié decla’red, that thetGr‘eayt- Charter of ilibc;ti_cs

" " fhall be takenas the Comman Law.
R e a cafe
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| * ‘fhe acceflion of his prefent majefly, to the
~imperial diadem of this realm, have been

own mere godlike motion, he was pleafed

N 14
C“ed it to the confideration of his parlia-
| ¢ ment
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cafe of the king, is law fcarcely in any one
cafe of the {fubjed. | |
- Two reafons may be alledged for this
almoft-national ignorance of the common-
law (fo far I mean as it defcribes and up-
holds the juft rights of the crown.) ’

- Firfl, becaufe the rights and liberties of
the people, ever fince the acceffion of the
houfe of Brunfwick, and in particular fince

never diminifhed, but frequently enlarged :
witnefs, the feveral a&s of parliamentbpaf-
fed of late years ¢ for the further LiviTa-
TION of the crown, and better [ecuring the
rights and liberties of the people.” Witnefs

his prefent Majefty’s moft gracious {peech, |

in 1 760, from the throne to both houfes of
parliament, when, unfollicited, and of “his

to declare, ¢ That he looked upon the in-
< depen.dency and.u prightnefs of Judges as
< eife.ntlal to the impartial adminiftration
¢ of juftice, and as one of the beft fecuri-
< Fies to the rights and liberties of his lov-
“ing {ubjeds, and therefore recommend-
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vii INTRODUCTION,

. ¢ ment to make farther provifion for cons
tinuing judges in the enjoyment of their

€<

“ ofhces during their good behaviour,

L a)

¢ jelty, or any of his heirs and {ucceffors.”

Witnefs alfo the grateful anfwer of both
. houfcs on this momentous occafion in the
following exprels terms, ¢ In return for
- your Majefty’s paternal goodnefs, and in

the jufteft fenfe of your tender concern for

the religion, laws,and liberties of your peo-

ple, we have taken this important work in-

~ to confideration, and have refolved to en-
able your majefty to effectuate the wife,
- juft, and generous purpofes of your royal
~ heart: any law, ufage, or practice, to the
f:ont;z"ary thereof in anywife notwithftand-

The fecond caufe of this'amazing igno-
rance, in almoft all degrees of perfons, is
owing to the difficulties attending the ac-
quirement of a competent knoWIédge 1n
this branch of literature: fince it is but too
notorious that the feveral laws and cuftoms

relpecting the prerogative royal, are not’

colle@ed in a niafterly manner into one bo-

dy, as our canon, ftatute, and mutiny laws

notwithftanding the demife of his ma-

INTRODUCTION. %
are, but lye fcattered and difperfed amongft
the rubbith and lumber of our monkifh
hiftories, Englith-Latin annals, Anglo-Sax-
on manufcripts, Norman-French records,
dull law-books, and parliamentary rolls. -

Thefe, I take to be the two principal

“caufes that the Droit Le Rov has been {o

little underftood this century even by men
of letters and other gentlemen, whofe duty
it is either as ecclefiaftic or civil magiftrates
not only to know it thoroughly themfelves,
‘but early to inculcate and diffufe its loyal
principles amongft their feveral neighbours,
parifhioners, and dependants: for on this
law (which exalts our king fo much above
his fubje@s) depends that due fubordination |
which conftitutes the political beauty, har-
mony, and ftrength of every well governed
ftate, and without which no ftate whatever |
can long endure without rufhing into an- |}
archy and confufion. S
- To render this moft ufeful and requifite
knowledge more eafily acquirable,theauthor
of this treatife hath, with unwearied and
intenfe application, collected. from various
yet authentic{ources of antiquity, the feveral
fcattered parts and formed them into one

b body
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.‘boay or digeft of the Prerogative Royaﬁ

and by {odoing hath reduced that nece{ﬁry
learning within the narrow compafs of two
or three hours reading, which otherwile muft

“have been the pamful ftudy and 1rkfoma

fatwue of many years.

The author prefumes not to arrogate to

himfelf any other merit, but that of an in-
defatigable and faithful compﬂer. yet well
knowing the great utility and neceflity of

fuch a work, he prefumes to recommend 3

careful and frequent perufal of it to the
bﬂhops of ‘every diccele, the lords-lieuten-
ants of every-county, the governors of every

| colony the lords of trade and plantation, the

lords commiﬁioncrs of the board of admi-
ralty,a and in partlcular the fecretaries of ﬁdte,
not aoubtm but' their aﬂ%@uon, loyalty,
and zeal towards the moft virtuous monarch

‘that ever graced the Britith throne, will, tike

a fecret charm, impel them dllwentxy to

idlﬁmbute this little treatife to every orie of
~the {ubordinate clergy, gentlemen in the
‘commlﬁion of peace, and other eivil offi-

cers, Aander their ref; pective departments and

Jurifdlmon& to the end that the dignity

| of t}c crown _uemo umverfqlly unduﬁood |
AR o gmd |
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and the fundamental principles on which
this pre-eminent dignity is Jawfully founded
being communicated by their influence and
example throughout the whole Britith em-
pire, every Great-Brifon may be fatisfac=
orily convinced that the J#erties of the
fubject and the prerogatives of the king are
conjun&wes {o conﬁltutxonally blended to-
gether in one joint intereft, that {pringing
from one common. parent (the great: com-
mon law of theland) both the one and the
other, like the two conjoined :twins men-
tioned by Hippocrates, muft neceffarily re- -
joice or ‘mourn, fourifh or fade, ex1ﬁ or
Perlﬂl together, - .. oo o
Laﬁly, altho’ we live in an age, in thch
the frwo}ty of French fathions feems to be
growing into {oyereign contemptwith every
{fenfible Great-Briton, the author cannot bug
think himfelf fufficiently juftifiable in pre-
fixing the French title of Drost le Roy to
this treatife ; fince of all the phrafes ex~

.‘ plefﬁve of the Prerogative Royal, this

{eems to be the only one that correfponds
with the motte to the royal arms of Great-
Britain, Dieu.et Mox DrorT: a motto full

Wﬁ
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~we are to underftand that every monarch

on the Britith throne is under an indifpen-
fible obligation both to himfelf and his
royal heirs, religioufly to defend and main-
tain without impeachment of wafte, ot

the minuteft diminution, ¢ the abfolute
« indefeafible fupreamacy over the Anglic
“ can church, the fovereign [eignory over

¢ the empire of Great Britain and Ireland,
«and the hereditary right and vitle to

¢ the crown of France to its fulleft ex-
€€ tent
royal motto, as a perpetual memento, been

‘and for this reafon hath the

handed down in the Frexch language, from
the reign of Edward the THirp, of glori
ous memory, to zhaz of George the THirp,

our prefent virtuous and mcomparable IO~
narch, whom God long preferve.

: chmw
. Auraygac’rognw, nésmm yTEgbNETRY, Bévoiar Aexr‘mnywm,

-majeflatis imperium,  majeflatem,

DROIT Le ROY,

Candld Aﬂem@n
R I G H T S

OF T HE
Impérial *Cf'oiém‘ of ENGLAND."’

EFO RE we. nge a deﬁmtlon, or rather a de-
B fcription of the autecratorical power and domi-

nion appertaining to the kings of England,
it will be neceffary to prefent the readers with a view
of the feveral appeilations, which this power, has
received by the Grecxan, Roman, and our Englxﬁl’
lawyers . »

"The Grecxans in their laws term’ 1t,w Argoy Eealary,
Apxn, Kvng m?»ww,wa, Au*rwgcx'rosmv, *Eduoiar

Efrgrp.sm Aitiey, vrpm‘ov Aé,‘so[xa, Avm‘mv Amf/oa;;,m

The Civilians - call xt, Summum - imperinm, jura
imperii, fummz zmpem Jus, ]ura -majeflatis  regie,
rmperii majiflatem,
majg/z‘atem j)rzmzpzs ﬁtpremam, ﬁ?cra regniy - regalia,
fummum zmper:z, /ummum arbztrmm, /mm facrorum,‘-

dwmtam
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dignitatis. preeminentiam, fupremam poteflaten, potofias

CEEM fUIam, pate/iaz‘cm fupereminem‘em, unperiz pog;,y}g.,-,

tem, authoritatem. fupremam, fupremitarem, [ereni(finam
majeflatem regiam. ‘

~ The appellations among us are {uch as thefe, Priii-
legium regis, jus regium, jus regium covone, droit le
roy, royalty, regality, voyal authority, royal cflate, pri-
vilege royaly fovereign feigniory, royal dominion, [eignio-
ry.royaly imperial majefly, the royal eftate of the imperial

ctown, the imperial crown of England, ~ fovercign and

royal ~authority, [overeignty, [upremacy,” preheminence
royal, prerogative royaly and the like.—But the reader
call it what he pleafes, T thus defcribe it. '

It is the exempt, abfolute and independent power;
the fupreme dignity of England, that acknowledgeth
no fuperior, but God Almighty, not to be divided,
communicated, nor transferred to any perfon whatfo-
ever. Qut of this defcription thefe four maxims may
be deduced. ~ RO :

1. That the kings of England did never de jure ac-
knowledge any fuperior heve on earth, either. in church

2. That the fovereignty of England is indivifible.

3+ That the regality of this realm is incommunicable,

4. That the royalty of England is unalienatle. i

Thefe four dedulions fhall be made good by feveral:
BRI authorities, ‘

3. That the kings of England did never acknowledge

- any [uperior bere on earthy either-in church or flate.
T is reported, that when Sigifmond the emperor,
cozen-german to the moft victorious - prince king

Henry the fifth, accompanied with the arch-bifhop of.

Rhemes, ambaflador from the French king, arrived at

Calis, to whom were fent feveral great fhips to waft:

him over: at Dover, the duke of Gloucefter, with a
brave company of gallants, (wpon  the emperor’s ap-

proaching to land) with their fwords drawn, ftept up.
to their knees in water, protefting, If le came as the.

king's friend, or for his honour to move oughty be fhould

be-welcomie 5 but if as an emperor he claimed. any jurisdic-:
L T ’ . diohy

ETS

]
1

i

_ the law., -

Crowwn of ENcrLAND: - ' 2

thin, they were ready to vefyff him to the laft drop of their

blood. ~ Upon this declaration, the emperor ‘renounced -

all imperial authority, jurisdiction and fovereignty :

and with great reafon; for the regality of this nation

was Never de jure attendant to any foreign prince or po-

tentate 5 but was ever imperial, exempt, abfolute, in<
dependant, fubjeét to none but Ged, equivalent to

that power which any fupreme prince whatever, has JNote, that
at any time, in any part of the world, (of right) chal. o king,
lenged to himfelf ; and this afertion will be apparent- whofe ga-
ed by thefe authorities following: firft, to begin with Yemn;.ef’t.
the ftatute laws, not as new introductive laws, but as . paiic,

2 is'of no
“explanatory revivers of the old common law of this Jefs power
land. than he
that -roy-

ally ruleth his people after his own pleafure, although they differ in
authority over their fubje®s, = Fortefcue c. 11, o
. In 16.R. 2. it is declared, That the crown of Eng-16R, 2.
land hath been free at all times; that it bath been in no chap. 5.-
carthly fubjection, but immediately fubject to God in all ‘
tb;;zgs touching the regality ta the Jame crown, and none

atoer, . ' o

_In 24 Heny.‘ 8. It is refolved, dec]ared; and recog- 24 H. 8.
nized, Zhat by fundry old authentic hiftories and chion;- é’lﬁp. 21,

, dles, 1t is manifefily declared and expreft, that this realm

of E}ngt’qnd is an empires and fo has been reputed in the
world, o ) Lo T

In the a5th H. 8. it is declared, That this realm, 1 1. g,
recognizing no fuperior under God, byt 'o;z/y the king, hath chgp_ 2'1'"
been, and is . free from fubjestion to any mar’s laws s but
only to fuch as have been devifed and obtained within.
this realm for the wealth of the fame, or to fuch other.
as by fufferance of his GrRACE, and his progenitors, .
the people: have taken at. their . free liberty; by. their. . '
own confent to beufedamong them, =~ = 7

_Inthe firft year of queen Elizabeth, it is’ reported, ;i
7 . 5 It 1s reported, y Bliz, -
That the crown of England is imperial, ’ After ﬁ‘atuz‘c’:: chapﬁz I
‘tmay be alfo apparented from our antient authors in . «

T
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4 " The Prerogative of the | CrowN of ENGLAND. g5 |
*q ' ‘ By the foregoing conftats, it appears clearly, that -
v Libev. e Omnis fub rege, (fays BraQon) & ipfe fub nulle, uifi | the monarchy of England is an abfolute, free, andin=- ,
i 8. pum.5- tantum [ub Peo.  Parem autem nom habet in regno /uj;, dependent regality, recognizing no fuperior on earth, ;
' quia fic amitteret pracepium, cum par in parem non babeat ] but God Almighty. | L f‘i
imperium.  With Bracton concurs our Fleta. lib, | "1t is alfo evident by our books of Law, that the ‘.
§ I.C. 5. ‘ ' : : | king of England is abfolute and fupreme lord of Scot- ‘;
ﬁ‘, - - f land, Wales and Ireland, And, ’ ‘
v Mirror. ¢.  Le Roy ne devoit aver nul peer en Ja terre. A ‘
g 1. feét. 2. o : 1. Of ScoTLAND.
Co. 4.1n-  Public Notaries, made by the emperor, claimed to . ‘
b flit 342. exercife their office here in England, but were prohi~ ! HE 'kings of England had ever appertaining to
v Rot.clauf. bited, becaufe it was againfk the dignity of a fupreme i _them, the fuperior dominion: of Scotland, as
o 13.Ed. 2. king.- ' , S ' { {hall be manifefted by thefe authorities following:
m. 6. . o | the Scots performed the oath of fidelity and homage, .
G Camb- The king, (faith Cambden), hath fovereign power, ‘ to Edred king of England ; Kennethus king of Scots, o
A den’s Bri- and abfolute command among us, neither holdeth he did homage to our king Edgar ; and Conftantine the
4 tania, f. his empire in vaffalage, ‘nor receiveth the inveftiture, | - Scottifh king yielded homage and allegiance to Athel-
| 163, in_ or inftalling from another, nor yet acknowledgeth any 4 ftan, king of England. ' . ,
Ii:‘[ Ep"gl. _ fuperior but God alone. R v ,‘ Malcolme k‘ing of 'SCOtS, to William the conqueror 3
&;&{; Sir John  "Upan a difference arifing betwixt king William the 8 Duncan the fon of Malcolme, to William Rufuss..
i Davy’s fecond, and Anfelme, arch bifthop of Canterbury, | David of Scotland to Matilda the emprefs, (daughter
b ’fg‘g‘ﬁé touching the jurifdition and authority of the bifhop of B tp H.1.) and for this caufe the fame David being re~
dell connt- Rome ; the king alledged, That none of his bifhops | quired by king Stephen to do his homage, refufed ;
: ty palat. ought to. be [ubjeét to the pope s but the pope himfelf | becaufe he had already done it to the emprefs Matilda ;
- 61. a ought to be fubject to the emperor, and that the king of |8 but Henry, the fon of David, performed it to our
I - " England hbad the fame abfolute liberty in bis dominions, a1 |8 king Stephen, and Malcolme king of Scots, to our
| \ the emperor bad in bis empire. ‘ i . Henry the fecond; William king of Scots to our king
i Davis’s The doftors of ‘the imperial law “hold, Quod JT " John'; Alexander the Scottifh king, to Henry the
E} eports le princeps, qui eft monarcha & imperator in regno fuo, ¢ { third ; and to Edward the firft, kings of England.
| cafe dell plenitudine poiefiatis, poteft creave comitem Palatinum, * Alexander dying without ifue, John Balliol, and
§ count.pa- The kings of England have made counties palatine, | David Bruce, contending for the fucceffion, the peers
b lat. 60.B. as the counties palatine of Lancafter, ‘Chefter, Dur- | of Scotland refeired the controver{y to our king Ed~
ﬁ ham, and’ Pembroke, and granted them royal rights | » ward the firft, as their fupreme lord and judge; and by
?z and privileges ; and therefore the king of Englandis | virtue of this fupremacy and fuperiority over that na-."
G an abfolute monarch within his dominions and territo= - § tion, Balliol was confhituted king of Scotland.
y ries. © o ' ‘ o After the defeat of Hallidown-hill, Balliol king of
g? Braon, . Lo be fhort, the king is ftiled in our books of law, § Scots, at Newcaftle,  did homage to E. 3. king of
ag Iib.3.c.9. God’s vicar on earth, od’s lieutenant, pater patries & England, as ‘his fuperior ‘lord, and takes his oath of ’
éi de aio- fupremus Dominus, lord paramonpt, nofire. Signior & § fealty, binding himfelf and his heirs, to hold that king-
ﬂai pibus, co, Roy, &c. &e, & o * dom of him and his fucceflors for ever. R
E Cgdnftgze ‘ -~ Humfrey dike of Gloucefter, protecdor to king H.6. 11 6.
3% dr. & fto. e ! ranfomed and enlarged thie king of Scots, (whohad been :
i lib.2.c.51 for many years prifoner) taking homage and fealty of him }

e
HESS
1

Co.Lit.65 a. Co. 2. Inft. 273r Lit. %@, 83, 87, 153, 159. Co, lib. 4

Beverlies- cafe weft. 1. C. 17. Co. lib. g: 38. B. . B
_ . 7

for the crows of Scotland, the form and inftrument of this
| S - : homage




6 The Prerogaiive of  the

I Fames Steward, king of Scots; fhall be true g
¢ fauthful unto our lord H. by the grace of God, king of
€< Eng/am! and France, the noble and ﬁzpért'a‘r' lovd of
$¢ Scotland, and to you "I make my fidelity for the Jame
¢ kingdomy which I hold and claym of you'y and I Shall
¢ bear you faith and fidelity, of life and limb, ang
: < worldly honour againft all men, and Saithfully I fal}
2 “ acknowledge, and fhall do you. fervice due for the
i - ¢ kingdom of England aforefaid :*So God me belp.”’
 Cap. 13. To conclude with juftice  Fortefcue, who tells us,

vide Sel- that :Scotland was fubject to England, asa dukedom,

ﬁ‘:: den’s

- and was after advanced to a paliticand roval kinodor
notes on ' P royal kingdom,

i this chap, periarity_over the kingdom of Scotland, in thefe au-
‘ thors_following: Dr. Duck, lib. 2. c. 10. De authori-
tate furis civilis Romanorum. Matthew Paris, Daniel’s
hiftory, and ‘Truffel’s hiftory of H.6. Camb. Eliz. 4una
1560, Lord Herbert’s H, 8..p. 481. 1 H.7. 10,2,

a2 Of WaLgs.

TH E kings of England .were ever fupreme lords
#.  of Wales, as appears by thefe vouchers : -
Co.3.inft. - BPayid, prince of Wales, levied war againlt Edw, 1,
fol. 11.  this was treafon, by reafon, that David was within the
Co z.inft. homage and legiance of theking of England, and judg-
on flat. ment was accordingly given againft him as a traitor, |
welt. 1. and notas an enemy,. - . T
27H.8, ' It was declared, in the 27th year of H. 8. that the -
c. 26,  king’s moft royal majeity, of meer Droit, and very .
right, Is very head, king, and lord, and ruler of
Wales, , i ey ' j

]

i
E
%

. 3 OfIRELAND o

Co.4.inft. TH AL the king of England is abfolute and. fu=
359. <+ preme lord of Ireland,. is manifefted fo early
as in the reign of king Edgar, who, by his charter of
Ofwald’s law, deprived the married ptiefts, and intro-
dixged the monks ; this inftrumentis dated at Glocefter
9 The pext account we find of our king’s having o=
vereign authority over Ireland, is in the reign of Hen- -

e e

e
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homage I will tranfcribe, verbatim as I find i recorded

And, more may be found touching England’s fu.

-ryzt‘ '

Crowrn of ENGLAND.
t§ 2. for upon that king’s landing at Waterford,
and ftaying there a few days; rex Corcagienfis Dors
mitius, ({aith Giraldus Cambrenfis, who was fecretary
and hiftoriographer to Hen. 2d. and accompanied.
him in his expedition into- Ireland) advenit e, ef

tam Subjectionis Vinculo' quam Fidelitatis Sacramento

regi anglorum fe [ponte fubmifit. He voluntarily fwore
fealty and fubjection to the king'of England. The
fame author farther obferves, that on Henry’s arfival
at Cathel, Dunaldus, king of Limerick, f¢ guoque fide=
lem regi exbibuit : together with all the nobility and.
prince¢ in the fouth of Ireland: and alfo on his arrival
at. Dublin, that Macfhaglin, king of Ophaly, O’Car-

rol, king of Urich, O’Rourk, ‘king of Meath, Ro-

theric (’Conner, king of Connaught, and as it were

‘monarch . of the.whole Ifland, came in, ¢t - firmiffimis.

fidelitatis et [ubjellionis vinculis Domins Regi fe innoda-
runt, ‘This account is likewife authenticated by the
‘aunalift Roger Hovedon (vide annal. Parfpofier fol. 301. )
About thekalends of November, faith he, king Henry:
2d. of England, landed at Waterford, et fibi venerunt
ad eum rex Corcagiencisy rex de Limeric, rex de Oxenies
rex Mediee, omnes archepifcapiy epifeopi et abbates totius
Hiberniz, . et receperunt eum in Regum €8 Dominun Hi-

bernie jurantes ei et hereditus fuis fidelitatemy et Regnand? =

Juper eos poteflatem in perpetuum. Mathew Paris, {peak--

ing to the fameefted, faith, ipfum Henricum in Regem et

Dominum receperunt, et ei fidelitatem & homayium jus
raverunt. : John Brampton'y abbotof Jornaly in his
Hiftoria Fornalenfi p. 1070, fpeaking of the feveral
kings, 'princes, . archbithops, &c.. of Ireland, faithy
that king Henry received from every one of them,
litteras cum._fogillis in modum charta pendentibus regrnum

Hibernic fibi ¢t beredibis [fuis confirmantes, . et teftimo-

nlum. perhibentes -ipfo. in Hibernid eum et haredes fuss:
Jibi in Reges et Domines in perpetuum conftituiffe.” Fhius*
it is evident from thefe extrals, that Henry 2d: and.
our other king’s of England, were in faQ, kings of,
Ireland, although they only ftiled themfelves Lords of.
that kingdom, ’till the 33d. of Henry 8th. when that
monarch tock the ftile and title of King of Ireland. '

. But after all thefe confirmations, the reader may fay,
thas he wag long ago very well fatisfied concerning thel

king ‘of England’s fuperiority ‘over: Scctland, Wales:
Lo . . and

[
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and Ireland; but he would be glad to know what title
the king has to the realm of France: and the rather,
becaufe we give him the title of king of France, inall
our inftruments, &c.-. Lo :

*Tis anfwered, that ourkinghas a juft and a legal
title to that kingdom, upon the account of Edward 3.
king of England, whofe title to the crown of France
is agreed to by all hiftorians to be thus : R

Philip the 4th. called Philip le Bell, eldeft brother

to Charles de Valois, married Johan, queen of Navar,

and by her had three fons, , .
Lovis, fir-named Hutin' or Mutineer, Philip the
Long, and Charles the Fair, and one daughter named
Mabella, that was married - to king Edward 2. king of
England, and furvived her three brothers, who died
every one of them without iflue of their bodies lawfully
begotten. , - S

Thefe fucceflively; one after another, had enjoyed the
erown of France ; but after the death of the third bro-
ther Charles, a pretended fundamental law of that king-
dom, (called The Law Salique) excluding women from
fovereign inheritance was broached by Philip of Valois,
fon of Charles the younger, brother to Philip le Bell,
who endeavouring to put the Salique Law in execution,

“Taid hold of the crown, againft whom, .in the right of
* his mother Ifabella, our king Edward 3. oppofing and

quartering ‘the arms of France, which was Semi de
Luces, proclaimed his title to be king of France and
England, and in hoftile manner entered France with
banners difplayed, where he performed fuch marvellous

“exploits; that whilft any records laft, cannot be for-

gotten. o _
~ There he continued viGtorious - during the time of
Valois,. and left his fon thie Black Prince, to profecute
the claimy who, to his eternal honour, took not only

John, the French king. prifoner, but braved Charles 5.
" to his teeth unanfwered, that wife king thinking itno
' %ood policy to meet a roaring lion in thefield. ~ Since
dward 3d. time, our king Henry 5. advanced his ban-.
ner, and challenged the fame rightful ‘fovereign inhe-
~_ritancey and ‘proved moft fortunately victorious. :
Upon the fame account H. 6. was crowned at Paris,

king of France, receiving the oaths of “homage and

fealty, of all the nobility of France prefent, and of all

the
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Csvrnt of ENcrawnp.
the citizens and inhabitants of that city, and the places
adjacent. . ,

Having prefented to the reader a furvey of our'king’s
title to the crown of France, it will not be impertinent
that the validity of this pretended Salique Law be now
inquifited and examined.

The pretended Salique Law is this, That the crowsi
Jhall defeerid 1o ihe neit beir maley and exclude all fe-
males. ' _

The unjuft furmife of this fame law, T fhall endea=
vour to refell, both by reafon and examples.

1. By reafon, in terram falicam mulieres ne fuccedants
is the text on which the French build this law; I
fay, this law was made in Germany, to difcounte-
nance the dithoneft manners of the German women;,
and had no relation to France: for Pharamond, whoemi
the French affirm to be the author of this .confti-
tution, deceafed above thite¢ hundred and fifty years

before the French were placed beyond the river Sala;
" the one dying at. four hundred twenty-fix, and the

other being feated there Anno 805. Now, let any man

_ that underftands the nature and import of a pofitive

law, judge whethet there be any colour of reafon in
this extravagant folution : for alaw is the direction of

the perfon that governeth; to be obferved by thofe that -

are governed. How then can the Gallican erown de-
volve, or defcend according to the cuftom of the Su-,
lians, if the Freneh crown be not fubjeét to the people
of Salia? but where this country of Salia fhould bey,
no geographer. or hiftorian, ancient or modern can
tell us.” : '

2. As for examples—we will cite among(t others,

~ Pepin, Hugh Capet, and Lewis 9. who enjoyed the
French.crown, not by. virtue of the Saliquelaw, but

as heirs generally; or otherways.

- Firft for Pepin; he having puf:, Child=rick into a&v

monaftery; had not any colour of title, but as he was

chofen by the parliament of Paris; fothat it feems the

parliament of Paris may do what the king and general--
aflembly cannot, "and alter the moft fundamental ‘con- .

ftitution of France, which at other times is imxnutablc, ‘

not to be altered by the king, and ftates-general.

- Secondly, for Hugh Capet, who, to make his title,
good againft Charles of Lorain, the right Mafculin.

C _ : heir
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The Prerogative of the
heir to Pepin, did derive his pedigree from one of the
Daughters of Charlemain, fon of king Pepin.

Thirdly, for Lewis 9. He (a moft religious prince)
could not be refolved in confcience to take upon him
the government, untill he was fatisfied, that by his
grand-mother’s {ide, he was defcended from the right
heirs of Charles of Lorain. In fhort, I admire with
what confidence the French can urge this law againft
others, and yet praftice the contrary themfelves, As
for inftance, Charles the eighth, having married
Claude the dutchefs of Britain, (and by that tide pof-.
fefled the dutchy) by whom he had Claude, married to
Francis the firft, who had iflue H. 2. that had iffue
Francis 2. Charles 9. H. 3. and Hercules, and Eliza-
beth married to Philip 2. of Spain, and Margaret to
H. 4. Now Francis, Charles, Henry and Hercules,
dying all without iffue legitimate ; we Englithmen
would fain know, how, againft the Salique Law,

Charles and his pofterity fhould have a title to Britain,

~and yet king Philip and his pofterity, be debarred of
it, by virtue of this pretended Salique Law. o
For a conclufion to what I have faid, touching the
validity of this pretended French Salique Law ; I fhall
fubjoin the fentiments of Sir Thomas Ridley, in his
view of the civil and ecclefiaftical law, part2.c. 1,
fect. 8. And he has been pleafed thus to exprefs him-
- felf.
¢ Succeffion in kingdoms, fays he, in moft part of
¢ the world, in former time hath been, and at this
¢ day is, by right of blood (afew only excepted, which
are elective, as the kingdom of Poland is at this day).

And in fucceffion, the eldeft fon taketh place before” -

[

<

“ the reft; and if there be no heir male, then the

¢ eldeft daughter fucceedeth in the kingdom, and her

¢ iffue; for kingdoms (as alfo fucceffion in other digni-'

¢ ties) are impartible. And yet France (to exclude

¢ Ed. 3. from the inheritance of the crown thereof,

¢ who defcended of Ifabel, the fifter of Charles the fair,
and fo was next heir male to the crown of France),
alledged for themfelves the law Salique, pretendin

~none, who claimed by the woman, albeit, h

lorg as there were of the male line alive; how far
foever they werg off, in degree fiom the laft king
' : R ¢ decealed.

<

4

[4

¢ was the gext heir male in blood, was to fucceed, as'
<

[4

i
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¢ Jeceafed. But this is but a meer device of the
¢ French, fathered upon fome rotten Record of that

¢ part of the gallic nation, called Salii, of whom other-

¢ wife they have nothing memorable to fpeak of, as
¢ being the bafeft nation among them all, of whom
¢ they report their people to have been compounded ;
¢ but this device ferved their turn then, whether it
¢ were antiently invented, or newly coined.” o

T'hus much for the title that our kings have to Scot-
land, Wales, Ireland and France. ‘T'oproceed now
tomy fecond deduction ; that the regality of this realm
will fuffer no divifion, : :

| 2; That the fovereignty of England is indivifible. -

H E dignity royal of this realm will not endure

divifibility = as it will comport no fuperior, fo it
will admit no competitor. 'I'he world may as foon
be governed by two funs, as this;k'mgd_om by feveral
fupreme legiflators : for ;:;yal dominion is a plenitude,

non capit plures in folidum. . .

qux’fhe ro;al gignity offa king or monarch, (fays Coke) Co.4.indt.
from which fountain all other fubordinate dignities are 24 .«
deduced, tanquam lumen de lumz'ne? are d_erlqu Wfth?“t
‘any diminution, will fuffer no divifion, regia dignitas
eft indivifibilis. .
‘/»ZAgain{ (fays Coke) the dignity of the crown of Eng-

land, is without all queftion defcendable to the eldeft (1325 I:'t-

 daughter alone, and to her pofterity, and fo it hath 25 H. 8,

been decl}ared by a& of parliament : for regnum non =5 °
eff divifibile. ' )
ﬁMoéover, let the reader review and confider all po-
liticians, and they will grant, that fuprema potefias ¢/
in indivifibili pofita, fupremacy and fovereignty is an
indivifible and undivided entity., How can we fhare
it then amongft more or many.? . ,
Befides, that the fovereignty of England, isan en-
tity undivifible, I fhalloffer to prove by arguments, o
the following dilemma. ‘ . '
“Though government, for example, differs in ﬂ»ec{f,
vix. Monarchy, Ariftocracy, and De.mocracy, yet in
all of them this power or command is the fame and.
equal, viz. Supreme; and this power or command
‘muft refide in one objeét or one being, viz. in one
St T Ca Man,
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* Man, ih one Court, in one People: but if it be dje

vided into two or more, it Is either fupervacaneous or

deftructive : for thofe two or more, in whom this di-
vided empire doth confift, muil either agree or difa-
gree in the fame  thing 5 if they agree to will or nill
the fame, then it is fupervacancous: for it had been
all one, if but one part had willed it, and frufla fit per

piura, &c. but if they difagree in willing or nilling the -

fame thing, it is deftru¢tive. For it is impoffible for
the fubject to obey, becaufe the law itfelf is a contra-

diction, and if the fubject obeys one, he difobeys the
other, and to obey neither, brings Aparchy and confu<.”

fion upon all .the governed : what is left then but the
fubject to be divided, as well as the power. Andg
¢ kingdom divided in itfelf cannot ftand;’ neither are
the governorsin whom this divided power or command
does confift, in any better cafe than the fubject: for,

Nulla fides regni fociisy omnifque potefias

Impatiens confortis erit.

‘This fame argumeht,‘ the Papalini would fainb evade

with a diftinction of theirs ; they tell  us, that caufes

are two fold, fpiritual and temporal ; though neither -

the fovereignty in temporalibus, nor the fupremacy in

Spivitualibus is impartible, not to be divided into twa.

or more, yet the fovereignty may be vefted in one per-
fon, as in the king ; and the fupremacy in another,
~asin the pope: fo that the king fhall be fovereign in

matters fecular, and the pope, {upreme head in caufes

ipiritual and ecclefiaftical.

This is a diftinflion (fay we) without a diverfity ;
for the king of Kngland as king, is fupreme governor
as well in caufes fpiritual, asin miatters civil; the fo-
vereignty of England, being a replete compa&ed body, -

and impartible. If the church interfere, and clafh:
with the ftate, and ftruggle for a joint partnerfhip,

how can the fcepter continue its prerogative, or the

people their privileges ? in a word, the fpiritual and:
temporal authariry are (and ought always to be) wreath-

«d in the imperial crown, or it will not be worth-

wearing.

If what T have faid, be not fufficient towards the.

confufion of this popith diftindtion, let the reader read:
B the
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the cafe of Premunire in Sir. John Davis, his Irifh Re-
ports, and [ am confident, he will )ufige it a meer va-
nity, a Chimera, or fantaftical nothing, fit to be fent

‘to purgatory for a token.

As for our Mifo-monarchical fectaries, they endea- .
your to extricate themfelves out of this Dlle'mma, -by‘
intoxicating the vulgar, with a new {’cgte-qewfe_d»prm:-
ciple, wiz. that in monarchy, the legiflative power 1s
qommunicable to the [ubject, and is not yvadically in fove=
reignty in one but in more 3 {o that that they fancy a
mixture or co-ordination, in the very fup.remacy itfelf 5 .
that the monarchy, or higheft power itfelf is compound-
ed of three co-ordinate eftates ; and this fome call a mixt
wonarchy.  'The vanity of which government will be.
evidenced by thefe following arguments:

The firft is this, monarchy compounded of three. co-
ordinate. eftates, in plain Englith fpeaks this nonfenfe
the power which ene only hath, is in three jointly and
equaily. : ' o

The fecond fhall be this: if there be a co-ordination
in the fupremacy ; that is, if our king, the lords and
commons, are jointly, the fupreme governor, the cor-
relatum is- wanting, none are left over whqm they
fhould reign, we fhould have -a kingdom without a -
fubje&t, becaufe all. may challenge a fhare in the {ove-
reignty. . . ‘

- The third and laft argument may be this, all agree:
that there are three forts of government, Monarchy,
Ariftocracy and Democracy; now if they may be
mixed, then f{ure there may be more than three, viz..
Monarchy, Ariftocracy and D_emocracy;- Mc')narchy:
mixed with Ariftocracy ; Monarchy m}xed Wlth De-
mocracy, and Monarchy mixed both with Ariftocracy
and Democracy : Ariftocracy mixed with M(?narchy,
Ariffocracy mixed with Democracy, and. Ariftocracy
mixed with both. And fo Democracy mixed with
Monarchy-, Ariftocracy and both ; fo that either thefe

three forts of government will admit of no mixture,

or elfe there may be above three forts of regiment ;
and what muft this government be called ! could any.

perfon give a name to it, it maft be either .Ariftomo-

narchy ‘or Demonarchy : in plain Englifh, the chief

' men-government of one man alone, or the people- |

government of. one alone, SN
e : A Havxng

,
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Having given the reader my arguments to difcover

~ the deception and weaknefs of this Antimonarchical

Mr. Dud-
. YeyDiggs,

- licly made known, gives the law, quodgungue principi-

~ tained to themfelves the rights of coining money, mak--

principle, which on this mixture or co-ordination, in
the very fupremacy of power itfelf is grounded, I will
demonttrate the true meaning of that, which our new
ftatifts call a Mixt Monarchy.

If we fpeak correctly, there cannot be fuch athing
as mixtum imperium, a mixt manarchy,..or a mixt Arif
tocracy, - or mixt democracy; becaufe, if there are
divers fupreme powers, it is no longer one flate. If
the fupreme power be but one, and that authority be
le dernire refort de lajuflice, or unto which the laft ap-
peal muft be made, and againft whofe fentence, though
unjuft, we have not any legal remedy. This. muft be
placed either in one perfon who is the fountain of all
jurifdi&ion, and then it isa Monarchial government,for
1n fome nobles, and then the regiment js Ariﬂocraticial,
and the fentence of the major part of them becomes
law to all effeéts, whether concerning our goods or
lives : or if the civil conflitutions of 7 ftate, diret us

to appeal to the people, this is an abfolute and true’

Democracy. By a mixt monarchy, therefore (not to
quarrel about words) nothicg but this pofition can rea-
reafonably be underftood, that it is not Mmeu€a(ircia, or
Tewfenns posegyie, in which the will of the prince pub-

placety legis habet wvigorem ; but Balinie xald séuer, a

government not arbitrary, but reftrained by pofitive-

conftitutions, in which a piince hath limited himfelf
by promife or oath, not to exercife full power. This

grant is of force, becaufe any man may either totally
refign, or diminith his rights by covenant,  Hence it

1s, that in monarchies all kings have fupreme power,
though they have not all the fame jura regalia ; ‘their
prerogatives are larger or narrower, according to their
particular grants. For example, our kiugs have re-

ing great officers, beftowing ‘honours, as dukedoms,
ba.romes, knighthoods, &', pardoning all offences a-
gainft the crown, making war and peace, fending am-

baffadors to negotiate with foreign ftates, é'c. and they -

have reftrained themfelves from the ufe of that power,
which makes new laws, and repeals old, without the

- confent of the lords and commons in parliament, as

likewile

CrownN of ENGLAND, 15
likewife from raifing money on the fubje&, without
their confent. .

More may be feen for the further difcovery of this
cheat; I mean, our new flatift’s mixtureof govern-
ment, in Mr. Roger Coke’s obfervation on Mr. Wites
Grounds, pag. 20, 21. Dr, Ferne, in his trac, entitled
Confcience fatisfied, fect. 4. In Sir Robert Filmer’s
two picces, and in a treatife, entitled Sacro-fancta Regum
Majeftas, cap. 8. pag. 95. cap. 9. pag. 103. cap.IO.
pag. 105. Thislaft piece was printed in the year 1644,
and dedicated to the marquifs, afterwards duke of QOr-

mond. . :
3. That regality of this reakm is incommunicable.

N U M imperium (fays Tacitus) unius animo re=

gendum ¢ff 5 councel may be in many, as the -
fenfes, but the fupreme power can-be but in one, as
the head ; and therefore, neither it, nor any of its el-
fential attributes can be totally communicated to any
fubjeét.  As for example ;

The king cannot grant power to any fubject to par- 1H.4.5b.
don a felon; becaufe it is a prerogative which is not
grantable, . "

So a corporation is a thing which ought to be infti-. 2H.7.13¢
tuted by the king himfelf, and by his.own words, and a
therefore he cannot give licence to another to make
a corporation. . .

So the king cannot grant to any other perfon, to Co, lib.7,
make of Aliens born, Denizens; becaufe, it is by the Calvin’s
law infeparably and individually annexed to his royal Cafe.
perfon, and is a high point of royal prerogative. .

Braéton tells us, zhat the rights of the crown cannot. Lib. 2. ¢
be granted away. Thofe things which belong to jurisdic- 24-Rum It
Yion and peace, and thofe things which are annexed to
Juflice appertain to none but 1o the crown and dignity of
the king ; mor can be [eparated. from the crown ; nor be .
pofelfed by any private perfon. ' o

The king cannot grant to me, to makemy juftices 20 H. 7.
of peace, no more than he can grant to me the pardon- f. 7.a.8.a.
ing of telons: for he is the Chief Juftice, and ’tis an-

Rext to his perfon, from which it cannot be, fevered.

But after all this, it may be objeéted, that the chief

governor of countijes palatine had jura regglia, as fully
o , as
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as the king had in his palace (for they could pardos
treafons, murders, felonies, and outlawries. They
could make juftices of eyre, juftices of affize, of gaols
deliveries, and of the peace, &Fc.) And therefore fo-
vereign power, and the eflences feem to be communij«
cable to fubjecls. .

To this objeftion, this anfwer may be returned,
that the power and authority of "thofe that had counties
palatine, was de facto, king-like; but this kingly
power was afterwards refumed from them, and united:
again to the crown, by the ftatute of 27 H. 8. if not

for the illegality of the communicativenefs; yet for -

the inconveniencies that arofe from fuch communica-
tion ; and yet, whilft thefe earls palatine had royal au-
thority in all things, there was an acknowledgement
of the king to be their fuperior lord ‘and fovereign.
And fo fays BraCton, comites palatini regalem babent
poteflatem in ommibus, [atvo demino regi fieut prizcipi.
The fum of all is this, bis majefty’s prerogatives
are as the lawyers fpeak, in indivifibili pofita que dif-
trabi non poffunty minui non poffunt, are {o indivifible
in themfelves, and naturally and intrinfically inherent
in the crown, in his fovereignty and fupremacy, that
they tannot be made away ; or fo communicated to

_ the fubje®, ut defluat radix fupreme poteftatis, to de-

~veft himfelf of them, ad minuendam majeftatem to leflen

fovereign majefty, although, by truft and delegate
power, the execution may be entrufted to others, ad
minuendam folicitudinem, to eafe him of unfupportable
burthen. ‘Thefe effential attributes of fovereign powery

~ are fitly refembled by the royal crown, from whichy

if you take away the leaft part, you fpoil'it fo in-its

" pature and fhape, that it is no more a crown.

& That the Royalty of England is unalienable,

Y the laws of this realm, it is not in fhél power
of the king to collate his crown by any difpofitive

* or teftamentary will, or by any other aéty the right
~ defcending to the next of blood; only by the cuftom

and law of the kingdom ; and therefore it hath been

~declared by the lords and commons, in parliament,

 that no king can put himfelfy nor his realm, nor bis peo-

ple in fubjection to any other patentates withous the affent

s

b gy

Courrt of Ev6LAND.

wf the lords and commons in parliament 5 wherefore if

king Fobn bad furrendred bis kingdems of England and
Ireland, to the pope, by the common council of the barons,

as his charter purported, yet it bound not 5 for it was not. .
dome in parliament by the king, lords, and commonss

And albeit it might (as it appeareth, it cannst be done
without authority of parliament ), yet this is contralegem
& confuetudinem parliamenti #9 do fuch a thing.
aufi (fays our ancient Brition) ne purront rien aliener
en droit de lour corone, ne lour royaltie, que il nefoit
repealeable, pur lour fucceffors. o
- More of this learning may be feen in Grot. lib. 2. c. 7.
nu, 25, de. jure Bell: & Pacis. 1 H. 7. 10. a.” Co. lib,
12. f. 28, Cowels injl. 2. 8. Swinburn’s traét of
Wills. Dr. Ducke lib. 2. ¢. . xu. 5. de authoritate juris
civilis. . Dr. Zouch pars 1. [eft. 3. nu. 2. de jure inter
gentes. pars 2. [ecR. 7. de juditio inter gentes. v
. Agtreeable to this dotrine, I pofitively affirm, that
no king of England, (the Englith monarchy being by
ancient cuftom, and fundamé&ntal laws of the realm,
merely fucceffive, either to the heirs male, or heirs
general) can any ways difpofe of this kingdom in pre-
judice to the next heir in blood, according to the cuf-
tom, (I mean, male or general) no not though the
parties interefled in the fucceffion fhould commit trea-

fon, or fhould be excluded, by act of the ftates or par-

liament. : ; I
" That treafon cannot avoid a lawful fucceflion in
“blood, we have an examaple in our king H. 7. who ftood
attainted of high treafon, at the time of his coming
into England, and yet no reverfal of the attainder was
made; for all the judges of England (after commu-
nication had amongft themfelves) did agree, that the
king was a perfon able, and difcharged of any former
atrainder 7p/o facfo, the moment he took upon him to.

~ reign, and to be king ; and the reafon then given' was,

becaufe the imperial crown once worn, quite taketh.’
_ 1 H. 7. 4. b. Plowd. Comment. 225..
~ Co. Litt. f. 16. b. lord Bacons, H. 7. anno primo, &

away all defeéts.

Roys Cap.

17 ,{

34
de Donus.

Cambd. Eliz. anno 1559. Thus it manifeftly (by the‘Co.lib.y.'
way) appeareth, that by the laws of England, there Calvin’s

can be no inter=regnum witbin this kingdom, and that cafe, Hil. -

by difcent, the next heir in blood is immediately com- 1.Jac.Re
pleatly and abfolutely king, without any effential ce- gis in cafe
L D ' remony, of Watfon
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and Clark remony, oract to be done ox P2/2 facto; and that the coy

popifh
prieﬁs',

C0.3.Juﬂ:

a2 how were they, I pray obferved ? and lallly, -

ronation is buta royal ornament, and outward folempj.
zation of the' difcent; a ceremony to thew the kine
* unto the people. That is to fay, coronation isonly 3

+ ceremony, and fuch a ceremony as doth not any thing,

but only declareth what is done : the king was king be.
fore it, as much as he is after it; only by it he is de-
clared to be what he was before, and what he fhould
have been ftill, though he had not been fo declared,
I pray you; what folemnity was ufed at the coronation

of king James in Scotland ? for he was crowned in the

cradle, and by a people, who had profanely banifhed
all manner of ceremonies, Sed: diverticulp in viam,

But, whether an aét of Parliament may exclude the
fucceflion in blood, is the greateft queftion. And we.
for our parts have ftatutes that make it treafon to deny
it, but never otherwife made than only for fear or flat-
tery of the prefent prince, and never obferved; in the
civil wars between the two houfes of York and Lan-
cafter, how many flatutés have been made to the dif-
inherifon of the title of York, and all vanithed 'in
fmoak ? » |

The ftatute of 25 H.8.c. 22. in difherifon of queen
I\"Iary, and confirmed by another ftatute of 26 H. §,
the great a& of 35 H.'8. c. 1. which gave authority to
the king, in cafe his own line fhould become extin&,
to difpofe- of the kingdom, either under his great feal,

~or by will ; have we not feen ity to the great and un=

dpeakable joy of us all, moft happily negleéted fo far,

- asthat the very cafe, which in that fatate i put, of

the extinguithment of H. §. his line, and a will made,
fuch as it was, to the difinherifon of the Scettith line,
the validity of it was never fo much as once eonfidered
upon by our council and lords, for it was wholly im-
material, whether the will was a will or not, fince the
act of itfelf was a void a@& that fhould have given
ftrength to the will, I i
T'o what Thave faid, touching fucceflion in heredi-

~tary moparchies, I fhall prefume to add. the oppinion
~of two moft learned and ingenius authors ; namely,

Mr. Roger Coke, and the late earl of Clarendon.
The former has thefe very words, ¢ No human law:
¢ can create a_human right, Jura fanguinis mully jure
cooe - ‘ ¢ civili

TS R
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Crowx of ExcrLanD,
¢ ciwili dirivat: poffint 5 nor is this right of fucceffion:
¢ from divine pofitive laws, but obferved as well where

¢ God’s revelation of himfelf is not received, as where‘
¢ it is; and if according to therefolution of all the

. ) R . . .
‘. moft learned and reverend judges in Calvin’s cale,

jection i 0 hu “the law
¢ fubjetion is from no human law, but'from the I: "
¢ olf xjiature, then of neceflity muft regal right, and in-
¢ heritance be from the law of nature; for no manfup-
¢ pofeth fubjection where he does not prefuppofe power,-

¢ The will therefore of Hen. 8. where for want of

i Edward, Mary and Eliz. he gives the Eng-.
:;i{rfllien?gnarchy to’ the .iyﬁ’ue of Frances, andkEhanog,.i
¢ daughters of Mary his younger ﬁﬁer,x befor.et;F ﬁ;
¢ right heirs of Margaret, his eldeft fifter, wife o
¢« James the fourth of Scotland, was void, .and not to‘
¢« be allowed; and fo was that of"Edward 6. who
« difinherited his fifters, Mary and Elizabeth, and gave.
¢:the crown to Jane, daughter of Frances the French.
¢« queen aforefaid, by Charles Brando_n,« duke of Sut—:

« folk, and fo were the acls of Pa’rlxqm‘ent‘made by
¢« H, 4, H. 5. & H. 6. which intailed the crown upon
¢ their “heirs, fo were the a&ts of Henry 6. ‘thch»
¢ intailed the crown upon him and his heirs males of
¢ his body ; and fo were the aéts  of the 1 of R 2 Es’
¢ H. 7. which intailed the crown upon them, and eheir -
¢ heirs. Neither is: fucecflion gnd_mhel,j_itan-cq of.crowns..
¢ declared by any human law in the ,\World’ \thgn}t L
¢ know of, but only the p,ret‘endcvd.;)‘ re;nch balblque-i
¢ > By . T .«

‘l%yii.é Earl of Clarendon, in ‘his: furvey of thg’e dang_e;— A
rous errors of church and fldte, in M* }E{’obs'g‘beol‘{’ .
intitled, Leviathan, pag. 61, e;gpmﬂeth himfelf ,tvh'“‘s." -

¢ Methinks his own natural fear of danger, Wb‘ch_/
¢ made him fly out of France, as*'foon as his sztuzm‘bmz A
¢ was publifhed, and brought into 4{hat km_gdom,
thould have terrified him from invading the right of
all hereditary monarchies in t_he w.orl‘d,- by de‘clz}‘n.n’g,
that by the law of nature which is immutable," it’is

: int who fhall fucceed him in
fucceflion, and to appoint who' thall fucceed h :
t{he' gover;xment s and that the word (heir) doth not -
of itfelf imply the children, or’ neareft kxxldrzd'?fg _
' ' oeve qeclare” ..
‘man ; but »vhomfo;vc%t vzman fhall any way She s
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¢ he wou'd have {ucceed him, contrary to the known
¢ right and eftablithment throvghout the world, and
¢ which would fhake, if not diflolve, the peace of all
¢ kingdoms.” R T

Thus much may fuffice (and T bope fufﬁcient‘lyj to.

prove, that the defcent of-the crown cannot (de jure}
be impeach’d in the right lire.

Having thus fufficiently proved out of our books,~

that the power of the kings of England is an exempt,
 abfolute, fupreme, and independent authority, acknow-
ledging no fuperior, but God Almighty, not to be di-
vided;, communicated nor transferred to any perfon
whatfoever, without previcus affent and confent of the
nation in parliament affembled. I proceed to fhew the

- reader in the next place, that George the third, our

now gracious fovereign lord and king, is the lawful
and undoubted heir of the blood royal of this realm, as
appears: by the pedigree following: and confequently
his moft excellent majefty, has the fame abfolute, fo-
vereign. and. regal power over the fubjects of this na-

tion, that his royal predeceflors, the kings and queens -

- of England, have heretolore claimed and enjoyed.

“widow of H.

. g:andfon; of Ed. 3- king of En’g}and. -

By the fa-
ther’s fide,

x - E 1% e .,, o ‘,« L
C The Royal Bezﬁ!?"ee qf E NGLAND,

ENRY 7. by the father’s fide was the fon of
Edmond ear] of Richmond, the grand-child of
Uwen, the fon of Meredith Tudor, and Catherine the
; H. 5. king of England, and daughter of
Charles the fixth king of France. =~ 7
2. Bythemother’s fide, he was the fon of Margaret,
grandfon of John Ghent duke of Lancafter, grea

: iEZ&aéetbi . |

1. By the father’s ide, wa"siihe‘ daughter.of Edward ~

the fourth, king of England; grand-daughter of Rich-

‘ard, duke of York; great grand daughter of Richard

of Cambridge ; great, great grand-daughter of Edmund
duke of York ; the fifth fon of Edward the third;. king .
of England, S A ‘

: o 2. By

m % 533‘ oo

Crown of ExcLAND)

2. By the mother’s fide, fhe was the daughter of By the
Eliz. grand-daughter of Richard of Woodyvill, earl of mother’s £

fide. e

Rivers, and Jacoba dutchefs of Bedford. - :

By this H. 7. and his wife Elizabeth, were begot-
ten. : . '
1. Arthur, who died without iffue.

2. Henry, who reigned after his father,

3. Edmund, who died in hisinfancy. ,

- 4. Margaret, who was married to James 4. king of
Scots, who begat on her. ‘
James 5. king of Scots..
. _Arthur, »
Alexander,
and one Daughter,

This Margaret’s fecond hufband was Archibald

- Douglas, earl of Argyle, and fhe had by him, Margaret
‘who was married to Matthew duke of Lenox.

By this latter Margaret and Matthew, were born
Henry, who died in his infancy ; and Henry Darley,

" who married Mary queen of Scots ; and by her begot

James 6. of Scotland, and firft of England, king; and
Charles ear] of Lenox, the father of Arabella.
5.  Elizabeth, who died a child. _

- 6. Mary, fiilt the wife of Lewis the thirteenth king
of France, by whom fhe had noiffue, and then the was
the wifeof Charles Brandon duke of Suffolk ; whohad
by her, Henry, Charles and Frances. This Frances

- was married to Henry Grey, marquifs of Dorchefter,

and betwixt them was begat, Jane regina infelix.
~ 7. Catherine, who died a child,
Henry the eighth, married firft Catherine, the relict

of his brother Arthur, and on her begat, Henry, who

died in his youth; Mary, who afterwards reigned ;
Henry the eighth being devorced from this Catherine,
married Ann of Bolen, by this queen, Henry the eighth
had the lady Elizabeth, who afterwards reigned.
The fecond wife being beheaded, Henry the eighth
married Jane Seymour, by whom he had Edward the
fixth, who immediately after his father, reigned, and

died without iflue. - ‘ '
‘ Mary

e
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- Mary was mairied to Philip king of Spain, and dicg ‘! o | :
without iflue, - - Crown of Encrax D, 23
Elizabeth reigned, and was never married,_ | o ,
- James 1. of England. - ‘ ' " Henry 7th,
By the father’s fide, was the fon of Henry Darley ! ¥ L Maroaretom— Avnh r
grand-fon of Mathew ear! of Lenox, great grandfon o% : § géi?esot;] §ci£? El dagf%iiflf hter Archibald daughtgr , 1¢
~ Archibald Douglas, and Margaret, the eldeft daughter | & g ) g
of H. 7. | : ’ | | 1 o
- By the mother’s fide, he. was the fon of Mary, : o ! o i
queen of Scots, grand-fon of James 5. king of Scotland, ! : '
great grand-fon of James 4. king of Scots, and Mar- 1 |
garet, the firft begotten daug_hter of Henry 7. B James the 5th, Matthew E. of . 1
‘ , \ : Lenox. Margaret.
\ l MaryQ. of o . DA : 5é
‘ 5C0ts stmm—om—Henry Darley ’ ' :
| B
t - James 6th, king of L | 4
Scotland and 1ft, ' . T
Upon the pedigree here fet forth, was grounded 4
3 the recognition of the lords and commons, in the firft G
T year of the faid king. And it was, That immediately By
 Henry B upon the diffolution, and death of queen Elizabeth, the i
S e y : imperial crown of England, and of .all the kingdoms be- Jac. 6. “4
longiug to the fame, did by inherent birth-right, and law~ 1 13 Oa i
Jul fucceffion defeend, and come to his moft excellent majefly, iy
as being lineally next, and Jole beir to the blood royal of "}g
this realm. ' B o | R
And it is worthy obfervation, that the whole right o
of ‘the Saxons and" Normans, and of the houfes of %g;s,
York and Lancafter, were intirely united in king {':
James. o ? i
' This
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“This James, ftiled king of Great-Britain, married
Ann the daughter of .Frederic 2. king of Denmark and
Norway, by whom he had iffue, two fons and three
daughters, viz. ‘ :

1. Henry, who died in his father’s life time, in the
flower of his age, withcut iffue. . :

- 2. Charles the firft, (the royal martyr). ‘

3. Elizabeth, who was married to Frederic V. elec-

tor palatine of the Rhine, and king of Bohemia ;- of

this intermarriage was born the moft excellent princefs

Sophia, who, in the year 1658, was married to Erneft

duke of Brunfwi¢ Lunenburg, afterwards eletor of
Hanover, great, great grand-father of the illuftrious
Monarch, who now wears the imperial crown of
Great-Britain, ,

4. Mary, who died young.

5. Sophia, who died in her infancy. o

On the demife of James the firft, Charles 1. his

only furviving fon, fucceeded next. Thistinfortundte

prince took to wife,” the princefs Henrietta Maria,
daughter to the French king, Henry 4. and left
behind him three fons and three daughters, wviz.

‘1. Charles, afterwards king of Great-Britain.

2. James, afterwards James the 2d. king of Great-
Britain. '
3. Henry, duke of Gloucefter, who died unmar-
ried. - . .

N

5. Elizabeth, who died a prifoner in the e of
Wight. Ce : R f

6. Henrietta, married to the duke of Qrleans, only

brother to Lewis the 14th. .

Charles the fecond, eldeft fon léf Cha‘rlebs' the“w ﬁ;r,'.ﬂ,

fucceeded his father, and on May. the 8th. 1660, was
- proclaimed at London ; he mariied Catherine of Por-

tugal, but had no iflue, he was therefore on his: de-
mife in 1684, fucceeded by his brother the duke of
York, by ‘the name of James the 2d. who, while he
was duke of “York, had married Ann eldeft daughter
of Hyde; earl of Clarendon, by whom he had iflue,
the queens, Mary and Ann. By his fecond confort,
an ltalian princefs, he had feveral, though fhort-lived

children, except another Mary, who was born, ;r;g
i

4. Mary, who married William prince of Orange,
. father to king William 3.

Crown of Encrann,

died in France, aged twenty. But this James openly
admitting father Petre, with feveral popith lords into’
his privy council, introducing popith judges into the’
courts of juftice, and in dire& violation of the coro-
nation-oath, which he and his predeceflors (from the’

reign of Henry 8. had now eftablithed and confirmed
into an indifpenfable conflitution of flate, the violation
of which conftitution, works of itfelf, an inability to
reign over the proteftant empire of Great-Britain, he,
through a felf-evident convi€lion of fuch inability, vo-
luntarily abdicated thethrone on the 11th, of December

1688, and as this realm admits of nouter regnum, the. .

vacated crown, devolved on his elder daughter Mary,
as the peareft proteflant heir, and iz hber right on her
hutband William prince of Orange; by the names of
William 3. and Mary 2. but Mary dying in 1694,
and William in 1701, without iffue, *~ =~ '
Ann, fecond daughter of James 2. fucceeded king
William : this princefs, for the fecurity of the proteftant
religion in 1683, was married to his royal highnefs

prince George of Denmark, and had ifive, two fons,

and four daughters, who all died in their infancy.
Before I mention the kings of the houfe of Hanover,
it will be proper to fhew the feveral branches of the
blood royal of England, and the fettlement of the
crown in the Proteftant Line. ’
There are two branches of the prefent royal family ;,

the one Proteftant, and the other Popifh ; the latteris

nearer in defcent, but the former inherits the crown
by the laws of the realm. ;
Henrietta, the youngeft daughter of Charles 1. was:
married to Philip’ duke of Orleans, only brother to
Lewis 14. by whomthe had two daughters, the younger
of which was married to Vi&or 2. duke of Savoy.
Their iffue were Charles 1. king of Sardinia, and two
daughters : the elder married the late duke of B'urgu'n-
dy Dauphin, father of the French king Lewis 15,

- the other married Philip 5, king of Spain.

The palatine branch contains a nur_n;erqus,i{rue.;
The root is the lady Elizabeth, daughter of king,
James 1. who married Frederic 5. eleftor palatine of

the Rhine. In 1619, he was crowned king of Bohemia, .

byt lof} both that kingd%m and the palatinate upon the,

E o defeat
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defeat of his forces near Prague, by Férdinand the e
peror ; and died at Mevxtz, 1632. - The princefs Eli-
zabeth, his queen dowager, died at Craven houfe in
Druxy-!ane, London, 1661.

By the faid princefs he had fix fons, Char]es, Ru-
pert, Maurice, Edward, Phil: p, ‘Guftavus ; ‘and four

- dau"hters, of which qophia only had childremn. And

of the fons, Charles and Edward only had iflue.-
Charles fucceeded his fatheri in the pa]atmate, by the
treaty of Munfter, and left one -fon and a daughter by
Charlotte his wife, of Hefle-Caflel. Rupert and"May-
rice, both died batchelors ; the firft in England : Ed..
ward lived in France, where he turned paplf’c and
married Arn of Mantua, from whxch match came 2

numerous offspring.

~ T-he fon of Charles fucceeded alfo by that name in
the Pulatinate ; but dymg without iffue, the Pa]atmate
fell to the popith f’urxly of Neuburg.

Elizabeth, day ighter-of the’ eIe&orCharlls was the
fecond wife of Pnilip, duke of ‘Orleans, ‘who had by
her the d ke of Orledns, regentof France 5 and Eli-
zabeth married to Leopold duke of Lorlam, who was
father to f*rancxs and Charles of Lorrain; Francis
married the quecn of Hangarv, Charles mamed hcr
filter.:

Edward, the yourweﬁ fon of the unfortunate kmg'

of Bohemta, married, as I faid before, Ann of Ma;
tua, by whom he had ‘three daughters, Ann, Bcne«
dict, and Lucy, which laft never mamed '

Ann married the prince of Condé, of the houfe of
Bourbon ; ; Benedicta marricd John'duke of Hanover;
by whom he had two daughters Charlotte, the fir{f

matrried the duke of Modcna an\d VV:lhe!mma married

the emperor Jofeph,

I conclude with the proteftant branch of the royal |

family, in the houfe of Hanover, which begins with

the princefs Sophia, fifter to Chailes and Edward afore+
faid, whofe offspring we have feen,

'I his moft excellent princefs, the fourth and younaeﬂ:

- daughter 6f Frederick 4, eleCtor Palatine of the Rhine,
and” king of Bohemia,” and of Elizabeth of Great-

Britain, ‘was’ in the year 1658, married to Er nelt duke
of Brunfwick and . Lunenburg, .afterwards’ eleétor 6f
Hanover ; which duke Emu{b«fucce,ded to the bifhop-

- rick

_Mammnhan, the third fon, deceafed

CourT of EncrLanwp.

mL of Ofnabrug; and alfo to the dukeuom of Hano-
Yer; upon the death of his elder brother John, who
died without male iflue, 1680. ‘

_ The ele¢tor Erneft had iflue by the faid ,Sophiil,,
‘George, afterwards king of Great-Britain; Frederic flain

inTranfilvania 16go,valiantly fighting agamﬂ theTurks;
(,harles, the
fourth fon, {ldin at the battle of Laﬂanec& in Albania,
1690, Chriftian, fifth fon, fhot in the river Danubé,
croffing to charge the l‘rencl", at the battle of Mun-
derkingen, in 1703. Erneft duke of York and bifhop

, ofOfnaburg Sophia, their only dauohter, was mar-

ried to Frederick, the firft king of Pruﬁia, who married
with his couﬁn-german, Sophia Dorothy, only daugh-
ter of kmg George 1. and had Charles king of Pru{ﬁa,
and a numerous iffue.
 Purfuant to .the a& of fettlement oh the death of
queen Ann, the princefs Sophia alfo dying two months
before ; George the next indifputable proteftant heir,
.was on the 1ft. of, Auguft, 1714, being Sunday, pro-
claimed king of Great~Br1tam, &c. by the unadimous
voice of the people.

But George the 1ft. demifing in 1727, left iffue by
his royal cbnfort the lady Sophla, daughter of his uncle
the duke of Zell, one only dawrhter named Sophia,
married to Frederick 2. king of Prufﬁa, and one only
fon, George prmce of Wales, who immediately fuc-
feeded by the name of George 2. whojy by his confort
Caroline princefs royal of Pruflia, had ufue two fons
and four daughters, ViZe ’

1. Frederick, prince of Wales, mamed to the mofk
excellent princefs Auguﬁa, fifter to Frederic 3. duke
of Saxe-Gotha.

2. William, duke of Cumberland.

3. Ann, married to, the late prince of Orame and

Nailau.

4. Amelia Sophia, unmarried.

5. Mar 3 married to: William, now landrrr ave of

* Helfe' Caffe
6. Lcuxfa, late confort to Frederic 5 king of Den- :
- mark.

Frederlclf by hls corifort, her royal highnefs the

| princefs of YValés now Iwmg, had iffue ﬁve fons, and '
four daughters, hamﬂly

E2 7 1.Geogs,
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L. George, our prefent illuftrious' monarch. ‘
J b2 Edward ‘Auguftus, now duke of Yotk and Al.
any.- : - T
. 3}.1 William :Henr‘y, )
4. Henry Frederic,
. 5. Frederic William. o ,
6. Augufta, now bethrothed to the hereditary prince
"of Brunfwick-Wolfembuttle. ' ‘
. 7. Elizabeth Caroline, deceafed.
. 8. Louifa Ann, S
9. Caroline Matilda. ‘ o ‘
His royal highnefs Frederick prince of Wales, de-
_¢eafing in 1751, and George the fecond in 1759, ‘the
imperial crown of Great-Britain, devolved cn1 his eldeft
' grand-fon, George the thitd, our prefent, incompara-
-ble- Soyereign, = S ‘
. 11hall add one wotd with refpect to the pre-eminence
f our kings, a pre-eminenice fuperior to that either
of France or 8pain, as appears in a debate of this kind
boldly afcertained, and peremptorily infifted upon by

() Sel-

J .‘ - . . : '
gg?ﬁs rg;:.h}w,(a)when it was urged and alledged by them, as an

3. g, -argument in the contelt between our Henry the fifth’s
fedt. s. ‘]ggatcs,‘ gnd thofe of Charles the fixth, the then

French king, for precedence 5 < fatis confiat, (fay they)
~archbith- (b) fecundum Albertum magnum: et Bartholemeum' de pro-
op of Ar-.prietatibus rerum, quod tato mundo in tres partes divifo,
magh, of feilicet in Europam, afciamet Africam (for America was
the religi- not then difcovered) Europain quatuor dividitur regia
on ofthe feilicit primum Romanum, fecundum Conflantiropolitanum,
;xincxent L- tertium regnum Hizerniz (quod jam tranflatum oft in
L 4P~ Anglos) et quartun regnuin Hifpanice. " Ex quopatet, ‘quofl
) g, " Anglice et regnum fuum funt de eminentioribus ef anti-
Councit. squioribus regibus ef regnis TOT1US Errope.”  And ac-
Conftang, COrdingly ‘the antiquity and précedencé” was then al-
ff, 29, lowed bim, wholly or the account of hig kingdom of
M. S. i lreland.- And agreeable to this right of precederices
Bib. Reg. Pope Urban the'fecond; caufed the archbithop of Can-
" motin the terbury, when in the council of Cleremont, to fit it
- printed - hiy feet, and DECREEDS that hé Thould také the fame
als. Place in all foture councils, tanguam alterius orbis pon-

tificem”y and as a farther proof, it is’ on recordy that’

upon the divifion of Chriftianity into nations, at the
two general councils of gﬂoaﬁande'aﬁd‘ Pifa; (the firfly

“our knglith orators in the council of Conftance, Anno .

Crown of ExGLAND., ‘29

‘by much the greateft that ever wis held; the laft, not

“the leaft) England gave voice as one fourth part of

Chriftendom, the other three parts were France, Get-

~many, and Ttaly, which being Iberia Major, con- -

tained Spain, as Iberia Major., - o
Now George 3d. wearing the imperial crown ef
Great-Britain, France and Ireland, with other and
much mére extenfive dominions dependanten the Bri-
tith diadern, and being our undoubted and- lawfal
liegeé lord, according to the forementioned pedigreee,
“may chailenge (amongft others) thefe prerogatives
following, as mcident to the imperial crown of Great-
Britain, fomie of which are the very effence of fove-
reign power, and fome of them annext to the regality

by the municipal laws, and old cuftoms of the lands.

1. Prerogative.

- His Majefty as to the coercive part of the law, is

fubjest to mone under Ged.
G O D intending ‘the goed of mankind, which is Liber ab

not to be obtained without prefétvation of order; omini je-

_hath commanded us to be_fubjéct to the fupreme au- gum Cow

‘thority 3 not to offer afiy mianinier of vidlerice to'the attione.
perfon of him, in whom'is vefted fovereign majefty.
“The fan&titude of whofe perfon is fo great, that we
‘are not to fpeak evil of ity no, not to think, much
lefs to hazard the power;' or injure the perfon, either
by force or judicial proceedings. W
~ The authorities that I :intend for the proof of this
prerogative are thefe: .

Bra&on and Fleta, fay thus: If any thing be de- praq. 1ib,,
“manded of the king by a fubje&, (feeing a writ lieth §,¢.°8, -~

~ _not againft him) he is put to his petition, praying to lib, 5.c.1.

“correét and aménd his own fa; which, if' he will de defal.t'is
not, it isa fufficient penalty for him, that ke is to ex~ Fleta lib.

- peét a punifhment from the Lord. * No man may pre- 2. 6 17-
. fume to difpute of what the king does, much lefs to . i
Cxefifthim. o N R

- Sir John Markham, chief juftice, told king Ed. 4. I- JH. 7-

- “that the king cannot arreft any man’ for fufpicion of 4%

- treafon
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treafon or felony, as other of his lieges may * for thae

if it be a wrong to the party grieved, the fubje& has
no remedy. , , S L
3Ed. 3. The king has no peer in his land, and therefore
19. Co. 4. cannot be judged. L U
Inft. 17. Our law fays, that the king can do no wrong; and
Co. lib. 1. therefore cannot be punifhady and the reafon why it
44.b, is faid in our law, that the king cannot do a tort, is;
Iél;":d'z “becaufe nothing can be done in this realm by any a&
Co. Li of the king, as to the-fubject’s lands _or libertiesy but
19. b muft be approved by the eftablithed laws of this realm,
which the judges are {worn to obferve and deliver, be-
tween the king and his fubje&ls ; and therefore the
‘judges and minifters of juftice, are to be queftioned and
punifhed if the laws be violated, and no refle&tion to
be made on the king.  Si factum injuftum fuerit (fays
Bra&on) perinde non erit faftum regis.
gg{vlil:;j' their treafon, this moft horrid opinion, wviz. )
cafe. That homage and the oath of allegiance, was more
~ by reafon of the king’s crown, (thatis of his politic
capacity } than by reafon of the perfont of the king, up-
pon which opinion; they inferred thefe curfed prin-
ciples : '
1. If theking demeaned himfelf not according to
reafon in the right of the crown; his lieges are bound
. by oath to remove kim. C
- 2. Seeing the king could not be removed by fuit of
law, it was to be done by force. R
3. That the fubjects be obliged togovern in default
of him. . _
~ All which moft abominable tesets were condemned
by two parliaments, one in the reign of Ed, 2. called

Exilium Hugonis le Spencefy and the other in the reign

~of Ed. 3. And the feparation of the king’s per(on front

~his power, is the principal 2rticle condemned. '
12.€arol,  To conclude, it was declared by the lords and com-
2 Regisc. mons .in parliamenty That by the undowbted and  funda+
30. mental lows of the kingdom, neither the peers 2of - this
The at~ realm, nor the commons, nor both together in parliaments
tainder of nor the people collectively, nor reprefentatively, nor any
feveral  other perfons whatfoever, ever had,” hathy or ought to

goilty of 1. 7 :
the hornd ‘.E”g[m‘zd . With

s

The Spencers in Ed. 2. Time, hatcht to cover

have any coercive potver over the perfons of the kings of -

Crown of ENcrLaND, 3F

With our laws do concur the laws imperial, Sacri- murder of
legii inflar eff vefcripto principis obviare : unde ipfe legibus king Cha,
chvilibus mon affringitur. - Nam in omnibus imperatoris é "
excipitur fortuna cui ipfas leges Deus fubjecit, : ac;uc cus
" Princeps legibus folutus ¢ft, fays Fuftinian ; That is iEe &s 4 de
to fay, the power of all monarchs, is legibus foluta, ; are gr.in-
fubject to no over-ruling power of man. Conceive it cipis,
not fo, that kings are ‘free fiom the direCtion of, and °
obligation to the law of God, nature, and common-
equity 3 but from the coercion human, ‘or any human
coattive power, to punifh, cenfureor dethrone them,

More of this excellent learning the reader may fee in-
do&tor Duck, 4b. 1. ¢c. 3. num. 18 2. de authoritate
juris cuilis. - Sir Walter Raleigh, Aif. pars 1. lib. 2.
¢ 4 fect. 16. Mr. Rober Coke, lib. 2. ¢ 3." num.

2. Prerogative.

-4

Power of making Laws.

T HE king in a double refpe@ is the life of our Legem

= laws, he is the life of "our peace, without which ferenda-
our laws are put to filence; and again, becaufe laws rum fum-
are liter& moutuz without the ftamp of his royal autho~ M3 potef
rity: and theréfore the agreeing votes of the two 2
houfes of parliament are not conclufive to his majefty’s
judgment, nor can they carry with them his royal
aflent, whom they do not reprefent in'anykind ; nor
is the king any further obliged to concur with the
votes of the lords ard comimons, than he fees them
conformable to the laws of God and nature, agreeable
with his facred rights and prerogatives as a fovereign,
and tending to the general good and welfare of his
loving fubjeét: L
~ In proof of this pofition, thefe authorities may be

Though a bill hath pafled both houfes of the lords
and commons 'in parliament, yet before it be a law,
the royal aflent muft be afked or demanded, apd ob-
tained, o L. T ot
T It

T
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Tt is no ftatute if the king’s royal fanion be not to

“it, and he may difaffent ; for the king in parliament
hath a negative voice, and therefore in a claufe made

~ petitions as pleafeth himfelf.

‘13.Car.2,
Regisc.1.

4. H.7.

18. b,
Co. Lit.

2 H. 5. both houfes of parliament do acknowledge that
it is of the kings regality, to grant or deny fuch of their

It is declared, that there can be no legiflative power
in either or both houfes of .parliament without ‘the
king.

. . But upon what hath bee:’i faid, it may be obje&ed,v

that feeing his majefty cannot enaét laws without the,
lords and commons, (for every ftatute, as appears in
our books muft be made by the king, with the affent
of the lords and commonps) the legiflative power is not
folely in the king, but in him and the two houfes of
parliament ; fo that they fancy the two houfes partners
of the fovereignty, and turn the monarchy of England,
into a tripartite and co-ordinate government, which
othess call a mixt monarchy.

I anfwer, that to the two houfes of parliament, be-

| longs a right of  privilege, for the making of laws, by

yielding their confent ; but that they have a co-ordi-

~ nate, co-equaly corrival and ccllateral power with the

fovereignty of royalty, all able jurifts, and true politi-
cians™ utterly deny ; for the houfes are called together
by the royal authority, not to be dictators but Couns
cellors 3 not to be Partners in the Legiflature, but Pe-
titioners ! as appears. by the wery form of paffing bills
at this very day obferved, Le Rqy /¢ veult & fuit come
il ¢/t defirey, which form of words fhew, ‘that the foga-

“tion oflaws, belongeth to the two houfes, but the Le-
giflation ta the king, it is the king’s great prerogative -
to be.thus pre-roged; their al, that is to fay, the act

of the two houfes is the Preparative, his only Juffive s
or if you will, though the king doth not abfolutz folus,
yet principaliter folus, he maketh laws concerning mat-
ters ecclefiaftical, capital, civil, martial, maritime,
and the like. ) o ‘
- But yet farther § if the twa houfes of parliament
do retain their proportion in the legiflation, thatis to
fay, if they have a co-ordinate or concurring power,
with the king in enadling laws ; thep they muft have

it, either Originally in themfelves, or from fome other

quarter, by way of Derivation. ¥

CourtT of Envciaid,

Firft, they cannot have this coord'nation of power;
briginally and radically vefted in themfelves ; for (as
to the lords) Mr. Bracton tells us, that the earls and

arons, were not before the firft king; for fays he, . |
Keges alficiant fi51 Conntesy, & Barones, ordinantes eas, i Dodndg-..
magns Honore: earls and barons-ire made by the king, te[s trat of

: NGA o T <2 the nobi-

and affumed for counfel, therefore invelted with a long litv, ba
robe; and for defence; therefore girt with a fword ; 8‘};}.Pc§_~
which “fiews, the power they have is not origi- |jp %.Ne:
hally in themfelves, but procecds. from the kings vils' Caf
grant and favour ; they are meer conceflions of Co. 2. Int
grace. - o - - 53 6. lib,
As for the houfe of commons; I hope they will not 12. earlof
pretend to any ancient or better title than the lords Sh,"eWﬂ?“'
tan ptetenhd to, Sure it is (fuys fir Robert Filmer) that *¥'S cales
during the heptarchy, the people did not ele&t any
knights, becaule England was not then divided into

fhires or counties.’

- All our books can inform us, that the king is Priz-

vipium, Capiit, & finis Parliamenti, and that every
member, as well as both houfes, have their right, and
fitting there from him; they are fummoned to {it in

“that council, by virtue of the kings writ and aut}iority;

without whofe call they cannot meet together, and.at
whofe pleafure they are diffolved in law and bound to
depart to their own homes, S B
- Secondly, a5 the two houfes have not 4 Partnerfhip
in the fupremacy; or Legiflation originally in thems
[elves, fo neither have they ity by way of derivation ;
if the houfes have a coordinate, coequal, and corival

~authority in ena&ing laws, derivately, then it muf

proceed from the king, one of thefe two ways, that is

o fay, either by way of grant, or by way of cuftom and

prefeription.” . o (
1. They cannot have it; via Conceffionis, by way of -

grant; for kings reign by a higher than any human {;de trez:
law, and. thereiore no aét of any king ¢an diveft himfelf 4 intitu-
or fucceflor of any eflentialattribute of power due to him led Sacro=
or to his fucceflor. 'And if kings aGtions did oblige them=- San&aRe-
felves or fucceflorsy then were this crown not free, but gom Mas
fubject to the pope; becaule our king John made it fo; jeRati.
but 1 do utterly deny, that ever any king of this realm

- did ever grant the parliament or eithér houfe, a con=

curring power or fellowfhip of making laws with him ;
R ‘ ‘ B
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tis true they have an indefeifable right ad aliquid, to
" fcmeadl, of exercifing the fupreme power; thatis to
fay,to the making of laws, by giving their aflent, without
which no ftatute is binding. Ce. 4. Inft, 25. Co: Litt,
159. b ' o ‘

And. this right bélongs to the houfes, by a funda-

mental conftitution of the kingdom; a findamental [
fay, not of monarchy fimply, but of government as it now
ftands ; a fundamental not of the regal power, but of the
people’s fecurity : for government may receive a change
and qualification, by confent of king and people, from
more abfolute, to qualified, or reftrained, and fuch a
conftitution is a fundamental, becaufeall after-laws are
built upon it, but not a fundamental to the regal power,
for it gives no new power to-the king, as it does to the
two houfes, but rather leflens his power, by limiting
upon agreement, that he will not impofe any laws upon
‘his people without their confent.

2. 'They cannot have it via praferiptionis, by way of
prefeription; for no ufage, prefcription or cuftom can
take place, where there are records or proofs enough to
the contrary; and whether there are not proofs to the
contrary, let the reader take fo much pains as to view
the ftyles of the alls printed from g. H. 3. untill H. 4.

] ~ histime, and he will find, that the king always made
Vide Mr. the law, and the lords fpiritual and temporal did affent,
Roger 4t the inftance, requeft, or petition of the commons,
?Oke lib. o by the king, with the aflent of the lords and commons,
~3.¢.3.0f which was not or but rarely ufed, unlefs in Richard the

the muni- s e P 3 ol
cipal laws fecond’s time. In Henry the feventh’s time, the com-

of Eng. Mons got to have their affent as well as the lords in -

land, £, - pafiing laws; and this manner of pafling laws continued
115. 116, generally untill Edward the fixth’s time, when théy
were made fometime by the king, with the affent of the
lords fpiritual and temporal and commons in parlia-
ment, and fometimes by the parliament. But the
form - of enalting- laws by the king and the lords
fpiritual, temporal, and commons affembled in par=
~liament was. feldom or ever ufed before queen Mary’s

‘time, ) b - ;
So that we- may very well conclude, by what has
been faid againft coordination, That the making of laws

is @ peculiar and incommunicable privilege of the fupremeé

power 5 and that the office of the two houfes in this caf? ?‘
L S 7 ’ 0ﬂ}'
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only confultive or preparatrve, but the characer of the
power refis in the final fanition, which is in the king ;
and therefore when the lords and commons prefent any.
bill to the king, and he pafles it; this is an a& of
parliament, which is no more a law of the lords and
commons, than the laws pafled at thie petition or ros
gation of Celius, Caflius, Sempronius &c. were the
laws of Celius, Caffius, and Sempronius.

-Let the reader note this maxim for a conclufion, viz,
though the king cannot make new, or abrogate old
laws, without confent in parliament;” yet the interpre-
tation of thefe Laws folely belongs to his majefty ; for
Mr. Bralton in the reign of H. 3. tells us, that in
doubtful and obfcure points, the interpretation and will
of the king, is to be expefted, Simce it is his part to
interpret, who made the law. In aword, ourking hath
as much right by our conftitutions as that civil law gave
the Roman emperor; Inter equitatem Fufque inter pofitam
Interpretationem nobis folis & licet, & oportet infpicere. L.
L ¢. de Leg. & Conflit. or that other; Rex folus judicas

de Caufa & Fure noni definita.

3. Prerogative,
Power of calling and affembling Parlioments.

T HE king is armed with divers councils, of which Jusconvo-
the court of parliament is' the higheft and moft candorum
tranfcendent, confifting of the ‘kings moft excellent comitio-
majefty, fitting there as fupreme head, in his royal rum.
politick capacity, and of (a) three eftates, the lords

(a) for in our laws, the clergy, nobility, and commonalty
are three eftates, - We your faid moft loving, &c. Subjeds,
viz. The lords fpiritual and temporal, and the commons,
reprefenting your three eftates of your realm of England. ¢
Eliz. c. 3. The clergy being one of the greateft flates of
this realm. 8 Eliz. c¢. 1. 'This court confifteth (fays Coke
in 4. Inft f. 1.) of the king, &c, and of the three eftates
of the realm. Of the lords fpiritual and temporal, and
commons, o ‘ o o

Fa2 - Apiritual,
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fpiritual, the lords temporal, and the commons of the
realm, the callingand affembling of which three eftates,
is a part of the fupreme power or regal prerogative,
infeparably aunext to the facred perfon of the king ;
on whole royal pleafure, as the convoking, {o the
appointment of timie and place for the holding of parlia-
ments, their prorogation, adjournment, continuation,
diffolutjon, do folely depend. o o

Co. Lit. gative, are thefe: ‘

110.2Co, Noge can begin (fays Coke) continue, or diflolve

4. Inft. f. the parliament, but by the king’s authority.

€ 1. of parliaments, hath always belonged, as it qught, to
his majefty and his royal progenitors. ' ~

liaments, S : - :
Co. 4.Inft  Nore, as all commiffions concerning the adminiftra-
f. 46. Rot tion of juftice, do determine by the demife of the king,
Parl. 1 H, fo upon his deceafe, a parliament then in being, is ab-
5. num.  folutely diflolved ; yea, though an act of parliament be
20. made, that the parliament fhall not be diflolved, but by
alt of parliament, as the ftatute 16, 17 Car. 1.c¢. 7,
Which parliament is declared to be diffvlved upon the
death of the royal martyr. Vide 12 Car. 2. o 1,
and 13 Car. 2.¢. 5. By 6, Anp.c. 7. it is declared
that-the parliament {hall not be-diffolved by the death
of her majefty, or her fucceflor; nor the privy council,
offiters civil and military &ec. difcharged, but to a&k

act ftill leaves the royal prerogative in its full force, by
not prefuming abfol

next in {ucceflion the opti
them or not, - e

The authoriiies intended for the proof of this prero-

6. &. 28,  TIn the reign ofking Charles the firft, it was declared,
16 Car. 1, that the appointment af time and- place for the holding

16 Car. 2. In the reign of Charles 2. It is acknowledged,-
Regis.  that it is a prerogative inherent to the imperial-
crown of England; the calling and affembling of par-

: fair juftice en execution des Leyes, Grace, en granter par-

and continue in their offices for fix ni_i)nth's,_ unlefs’
prorogued or difcarded by the fucceflor. So that this

utely to determine all offices on

the demife of the fovercign, butleaving the fovereign:
on whether he will determine .

4 Prerogative,
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4. Prerogative,
Power of life and Death.

f USTICE and mercy (the brighteft flars in the Poteftas
{phere of majefty) are incidents infeparable to an vite ac
imperial throne.  Theexercifing the fword, as well as necis.
of calling parliaments; of punifhing, rewarding, and.
pardoning, as well as reigning, is a prerogative inherent
to the crown of England. \ ‘ L
The authorities for the proof of this prerogative are .
thefe. : ' . : o
Rex (fays our Bracton) peteflatem habst judicandi, Lib.3.c.8.
de Vita, & Membris, vel tollendi Vitam, vel concedendi.  deCérona.
Vita & Membra hominum ad tuitionem, wel ad peenam Fleta lib.
cum deliguerinty in potefiate Regum [unt. c. 16,

A Chefeun Roy, per reafon de fon office, il appent aVQE d. 4. '

2. a.

‘dons, &c.. , S o .
Jam [i quifpiam rei capitalis, reus propofierit regis mi- Interleges

[fericordiam pro foris fallo [uo timidus mortis, vel mem~ Edvardi

brorum  perdendorum potefl ei lege fuw dignitatis conds- Lambard,

unares fi velit etiam mortem promeritam, . fO]f 143.
But it is to be underftood; as indeed the ftatue of

2 K. 3. ¢. 2, explains it, that no charter for murder,

e, is to be granted, but where one killeth another in

his own defence, or by mifadventure: and by the ftac. -

of 14 E. 3. c. 15. it is further explained and promul-

gated, <¢ that no pardon of the death of any man to be

granted, or other felony, but where the king may do’

it, confiftent with his coronation oath ; and by 16 R. 2.

¢. 9. the king thought. proper to notify and declare,

that where the offence is found wilful murder, no par-

“donis to beallowed, and in appeal of death the king:

will not pardon.” . :

By the ftatute of 27 H. 8. ¢. 24. Itisdeclared, that
no manp can pardon treafons, murders, man-flaughters,
or any kind of felonies, but the king only. - .

With our Iaw doth concur the civil law; @ majeflan 7
tem fpezfi’a;‘ poteflas vite ac necis. cum folus princeps pri- pars 4.

. mario Babeat jus gladii y unde poena minui, & reflitutio fet. 4. de

i jniegrum concedi duntaxat a primcipe poteft, jure prin-

v 5 Pre-: cipis.
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5. Prerogative.

Power of reftoring infamous perfons to their Sors
/ mer Credits. -

Jus infa- .Lthoug_ the poet tells us, paena poteft redimiy cilpg
mes famza perennis erit, pardon may difcharge a man of pu-
reftituen- Nifhment, but the fcandal of the offence remains ; yet
di. in our law, when the king doth grant a pardon to any

fubject, for an offence perpetrated againtt the dignity
of the crown ; the king by that pardon, doth'not only
take away the punifhment, but likewife cleareth the
perfon of the crime and infamy inwhich no private'man
is interefted, but the common-wealth, of which the
king is the head, and in whom all general injuries re-
fide, and to whom the reformation of all public wrongs
doth appertain; and therefore, a man can no more call
another thief or traitor, after a general or fpecial par-
don, than to fay, a manis a villain, that is manu-
mized: _ “ ' o

In proof of this prerogative, this authority may be

roduced. : ,

An action of the cafe was brought, for calling a man
thief; the defendant juftified, alledging, that the plain-
tiff had flolen fomewhat: the plaintiff replied, that
ton v fince the fuppofed felony, the general pardon in the
W’ﬂki'ﬁc 7th. year of the king was made, gmd makes the
£. 67, gy, ulual averment to bring himfelf within the pardon ;
204 > upon which averment the defendant demurred, and it
was adjudged for the plaintiff: for the whole court.
were of opinion, that though he were a thief once, yet
when the pardon came, it took ‘away not only paenam
but reatum : for felony is contra coronam & dignitatem
regis. : ) _

To fthew further, the force of the king’s pardon, T
will fubjoin this cafe, wiz. =~ =~ ‘

zEd. 3. If in an appeal of felony, the defendant doth

Cor. 134. offer trial by battle ; the plantiff may counter-plead

Co.3inft. ;¢ by faying, that the defendant being apprehend-

fol. 237, g, . efcaped or brake prifen, which prefumes a guil-

tinefs : now, if the king pardon the breaking of pri-

fon, the counter-plea fails, and the defendant fhall be

- reftored to the battle : and yet the reafon of the pre=

' ' fumption

Hobar’s
Reports,
Cuddiag-
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tion of the guiltinefs is the fame after the pardon,

gtsxmis was gefore.g But the reafon of the cale is, that
the king’s pardon doth not only clear the offence itfelf,
but all the dependencies, penalties and- difabilities in-
cident unto it, and that againft the appellant.

That his majefty hath power not only to confer
grace, but alfo to deliver fubjects from the reproach of .
their former mifcarriages : let the reader look into the
ftatutes of 12 Car, 2. c. 11, - 13Car. 2. ¢. L.

6. Prerogative.
Power of creating Magiftrates.

Nnexed 'to the fovereignty of England, is thé Poteftas
right of judicature, of hearing and deciding all cox(mllhtua
controverfies ; for this kingdom (as all other kingdoms en O_T&Im
in their conflitution) is with the power of juftice, ac- :’:1?]%1] l::i-
cording to the rules of law and equity, both which be- jultitiam
ing in the king as fovereign, were {'ett}ed in feveral
courts, as the light being firft made by God, ‘was atter 4 .
placed in the great bodies of the fun and moon; and
therefore ‘the lord chancellor, (or lard keeper) the
judges of the realm, and all other juftitiaries, are but
minifters to his majefty, who (being not able alone
to manage all matters and proceedings in law) hath
delegated the power of juftice to thefe perfons to be his
inftruments 3 by which delegation his majefty’s power
is conveyed to every place, where the virtue of xt. is
extended. ) ]
The authorities to be produced in proof of this pre-
rogative, are thefe : : . . :
I will begin with Bracton, (a man worthily famous
for his knowledge, in the civil and common law). - ' ;
 Sciendum, fays he, .quod ip[z- PommmRex, qui ordina 13, 2, ¢
riambabet jurisailtionem, & dignitatem, &S poteflatem Juper 24.
omnes, qui in regno fuo funt : bqbet enim omnia jura in.
manu [udy que ad coronam & Ifzzcale{n pertinent ?ouﬁa-
tem, & materialem gladium, qui pertinet ad reg:; f:;ij;;

expedien-

ey "“.‘A‘I"-I-.m“‘ml;
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nacylum ¢ habet etiam Juftitiam, & judicium, guz it
Jurisdictiones, ut ex jurisdictione fud, fic ut Dei minifler;.
& wicarius, tribuat #nicuique quod Suum fuerit : babet
etiam coercionemty, ut a’elz'ngumtes puniat, et coerceqy,
ftem habet inpoteflate fhia leges & conflitutiones, affifas in
regno. fuo provifas, 8cs ipfe in proprid perfond Jud ob-
fervet, & fubditis fuis faciat obfervari, nibil enim Prodeft
Jura condere, nifi fit qui jura rueatur. The Englith of
it is this; the king hath fupreme power in all civit
caufes, and is over all petfons ; all jurisdi@ions are in
*- him ; the material fword of right betongs to him, and
whatfoever conduces to peace, that the people com-
mitted to his charge may lead peaceable and quiet lives,
The power of holding affizes is derived from him, and
of punithing delinquents; for laws were vainly enaéted
if there were not fome perfon enabled to protect us by

defending them, &¢. . '
The author of the book called the Mirror, exprefles
himfelf thus : Fudgment vient de jurisdiction que off I
Cap. 4. 4 pluis grand dignity que appert al Roy.  Furifdition ne

fe&. 2. &. peut nul_affigner forfque le Roy. Le Roy per le authoritis

el 4. de fa dignitie fait juftices en divers degrees, & limit 4

chefcun poiar. o o ;

King E. 1. in the beginning of his book of laws,

called Breton, declares, that be is God’s vicegerent, &5

thit he kath diftributed bis charge into frveral portionsy

confefling himfelf not able alone to hear and determine

all the complaints of his {ubjects, )

Lib.reay  Non poteft aliquis (fays Fleta) judicare in temporalibus
nifi folus vex, wvel fubdelegatus : B

:; I’é. 7c " 4l commencement, tout I adminifiration de . juftice. fut

en une mainy Viz. en le corone; dinguess apres. multiplis

tation de peupley adminifiration, de juflice fut devides - |

C.

Co.lib.1z. ~ The king himflf is de jure to deliver juftice to all

cafe of  his fubjeéls, and becaufe he himfelf cannot do it to all

confpira- perfons, he delegates his power to - his judges, who

¥y £ 25+ havethe cuftody, and guard of the king’s oath.

Brad- 15 enadted by 27 H. 8. c. 24.. That no perfon of
Aig\ﬁ;‘m&' whatfoever condition, fhall have any power to make

P 28, and 2Ny jufticesof the peace, or juftices of goal-delivery 3

46. "7 but all fuch officers fhall be made by letters patenty

under the great feal, in the name and authority, of .the
king and his heirs, in all fhires, countics, counties
S : | \ palatine,

]
4
;
9
i
i

i
E
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palatine, and other places of the realm, This a&t is a

recontinuance of liberties taken from the crown. o
- - Sine warranto jurifdictionem nemo habet, faith Brac-
ton 3 ‘nof can any one appoint a fubftitute under him,
but every judge is bound to officiate proprid perfond,.
the juftice in eyre only excepted, and that by a parti-
cular ftatute for particular reafons there exprefled.

- With our laws agrees the law imperial, ad curam
principis magifiratuum creatio pertinet non ad populi fa-
voremin L. vinc. F. ad legem amp. T

+ Creatio magifiratuum (fays Zonarius) maxima pars eft

imperatorii muneris.

7. Prerogative,
Pewer af making War, and the Jole difpofition of
e e the Militia. ; : ’
T is the office of the king to defend, and by arms Jus belli
to protect his people; and the power of war,  as the fufcipiens
power of the fword, is a branch of his imperial authorj- di.,
tys and that no way impartible to any perfon but either .
to the ‘king himfelf, in whom refides the fupreme -
power, or to-thofe that ‘are commiffionated byhim,
~Authorities in proof of this prerogative are thefe -
Wars make aliens enemies, and tellum. indicerebe L
longeth only to the king: | L - Co. lib, 7.
‘No fubject can levy war within the realm, without Calvin’s

athoritv € o the ki e hin c o cale.
authority.” fiom »the kmg, for to him only it apRertain- o, g

eth, .~ . AN
“The: prelates, earls, barons, and commonalty of - this b %n’ 2.
realm declared, That to.the kin it belongeth, and bis part C'o:lib?'g‘:
it isy through his royal figniory firaitly to defend by force Wife-
of arms, and all sther” force againjt bis peace at all times, man's
when it fhall pleafe. himy and to punifb them which " fhall cafe.
do 'lcamrqry,jm;ording\ %o the laws, and ufages of this his Anp.BEdy
mealm, . oo A And jages.of tou bis o
And accordingl

: cordingly in parliament, in aftet ‘t'imes;”the_‘ '
king alone did 1

e his ?rgdamat'iw;sy to- prohibit
& ' bearing’
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bearing of arms by any perfon, in or near the &‘t'ﬁ
where the parliament was, excepting fuéh of the king’y

fervants, as he fhould depute, or thould be deputed by

his commandment, and alfo excepting the king’s mi-
nifters. ‘ o k
- And this power of raifing forces to be folely in the
king, is fo known, and infeparable a right to the jm-
perial diadem; that when in the reign of H. 8, thers
being a fudden rebellion, the earl of Shrvebliry, with.
out warrant from the king, did raife armies for the fup-
preffion of it, and happily fupprefled it; yet was he
forced to obtain the royal pardon. - .. .
If any levy war to expulfe ftrangers, to deliver men
out of prifons, to remove counfellors, “or againft any
ffatute, cf to any other end, pretending reformation,
oF' their own heads, without warrant from the king,
this is levying a war' agaipft the king, becaufe the}f
ia'kc upon them royal authority, which is againft the
ng. ‘

€o.3.Inft. If any perfon by mutual aﬁént; do ufe jufts, or tur-
16o.1.H. naments, or play at {word and buckler, or any other

7. 22,

-

Britan, c. )

2o. Co.

deeds of arms, and the one killeth theother, thisis
felorny, becaufe it is not lawful to ufe them without the,
king’slicence. . , : I :
No fubject can build a caftle or houfe of ftrength
imbattelled, or other fortrefs defenfible, without li-

Litt. 5. a, cenfe frem theking.  Although thefe authorities afore-
Co.2.Inft. faid are {ufficient to demonftrate to the reader, that by.
30:Co. 3. the laws of. the land, the power of'ra;iﬁng forces or.
Jult, zo1. armies, or levying war, for the defence of the king-

13 Car.z,
c. 6. vide
14 Car.z.

<. 3.

dom, or 9therwifk;, hath always belonged to the king,
gr;,d to him only ; yet I will add one authentique evi-
dence more, and it fhall be the ftatute of 13 Car. 3,

¢ 6, which is not a conftitutive law, but an act decla«

rative, not'introduéory of 2 new law, but declaratory

~ of the old fundamental laws of this:realm in this point

~of prerogative, - .
In the reign of Charles 2. it was declared, that with~

~of all the forces by fea and land, and all forts and
places of firength is, and by the laws of England,

~ ever was: the undoubted right of his majefty, and his

R (o royal

e

in his majefty’s realins and dom’nions, the fupreme go-
* vernment, command and, difpofition of the militia, and
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yoyal predeceflors; kings and queens of England, and
that both or either of the houfes of parliament, cannot
br ought to pretend to the fame, nor can, nor lawfully
may raife-or levy any war offénfive or defenfive, againft
his majefty, his beirs, or lawful fucceflors: '
Note, that the kings of this realm ftill ufed to refer

caufes petitioned in parliament, to the proper places of .

cognizance and decifion; but for matter of war and
peace, the kings ever kept it. in [crinio peftoris, in the
fhrines of their. own breafts, afliffcd.and advifed' by
their council of ftate. As for example:

In the 4th year of Ed. 3. the commons petitioned,

that the king would entér into_certain covenants and

tapitulations with the duke of Brabaiitj in which pe-
tition, there was .alfo. inferted fomewhat touching a
money-mdtter ; the king’s anf{wer was, that for what
concerned the monies, they might Hardlé it, and ex-
amine it 3 but touching the peace, he would do as to

‘himfelf feemed good.

~ In the fecond year of E. R. 5. the tnerchants of the
fea-coafts, did complain of divers fpoils upon their fhips

and goods by the Spaniards. The king’s anfwer was; -

that with the advice of his council, he would procure
temedy. . . ) ‘ -

~ In 50 Ed. 3. The merchants of York petitioned in
Parliamentagainft the Hollanders ; andd efired the Dutch
fhips might be ftayed both in England and at Calais.
The king’s anfwer was, let it be declated to the king’s
council ; and they fhall have fuch remedy, as is'accord-
ing to reafon. I will add one more, and that is a very.
remarkable precedenit ; and it isin 17 R. 2. This king
made offer to the comihons in Parliament, that they
thould take into their confiderations matters of war and
peace then in hand. The commons in modefty exs
ufed themfelves, and anfwered: the commons will not
prefunie o treat of fo bigh a charge. Thereader may
fee more of thefe matters in fir Francis Bacon’s Reports

in the houfe of commons, of fpeeches delivered by the

earls of Salifbury,, and of Northampton, and at acon-
ference; touching the petition of merchants. Parl. g,
Jacob, - - _ o

Agreeable to our laws is that which the do&tors of
the imperial law aflert, wiz. Jn communione mjlitari

primus efty & fupremam pateftatem. obtinet imperator

i
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nam poft quam lege regia, populus in impératorem ohnen
fum{z potefiatem contulit, ad: ipfum -etiam belli ¢ pacts
-arbitrium devolutum eft. o

In theCodes of Juftinian, is extant the contftitution
of ,'thg emperor’s Valentinian & Valens; nulli, prorfus
nobis infeiis, atque inconfultisy quorum libet armorum mo-
vendorum - copia tribuatur. Agreeable to which is that
of St. Auftin: Ordo naturalis mortalium. paci accomodatus
hoc pofcit 5-ut [fufcipiendi belli authoritas at’quet'conﬁlium

 penes principes fits o o

3. Prerogative.”

Power of making leagues and trices with foreigh
Princes, '

Foederum” S it appertaineth to his majefty, to provide that
percuflio 4 peace be continued in the heart of his empires
senes re- and that things contrary to public quiet be by forefight
gem.. p’reven’ted and avoided ; fo it is inherent to his royal
dignity, to procure aity, to make leagues and truces
with foreign ftates, and to maintain them, by prevent-

ing whatfoever may tend  to the violation of truce and

fafe conduct. ' e . :
The authorities for proof of this prerogative are

thefe ¢ ‘ ' ' e :

Co.lib.». Leagues betweert our fovereign and others, are the
Calvin’s only means to make aliens friends ; €5 faedera percutere;

cafe. ~ to makes leagues, only and wholly pertaineth to the:

king. . .
2H.5.c.6, . Lo the king only'it belongs to make leagues ‘with
foreign princes, - - - o0 :
19E.4.6. Brian held, that if al/ the fubjeé&s of England would

Co.4.Inft. make war withany king in league with the king of

England, without the affent of the king of England;
that fuch a war was no breach of the league, :
Al addrefles of ftate are made to our kings without.
any obligation to bind the crown to communicate any
 thing to any of the members of the great councily privy
‘g’puncxl, or common council, much Jefs to either ot the
v - - minilters

1. 152,

ininifters of ftate, whether fecretaries or not, however
fworn to fcrecy and truft.  Nor requires there a more

" to be fafe and fecure in the places where they refide, recipien-

fk
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pregnant inftance of the king’s inherent and determinate
prerogative in this point, than that verbal order of
Henry 8. to the lord Grey, governor of Bullen in
France, who, upona.difpute about demolithing a forty
the French were then erefing by the name of Chafti-
Jon’s garden, contrary to the fenfe of all the lords of
his council exprefled in fcriptis on their part, and onthe
king’s part formally confirmed by an'order delivered out
in his own lettersy did neverthelefs by a verbal commif~
fion only, privately whifpered to lord Grey; juftify
that nobleman in flinging down that work, which at -
was a manifeft breach of the peace with the Frenchy,
and confequently would have been a capital crimein
the governor, had not the kinghad an inherent power in
himfelf at all times and upon all occafions, to break or
make leagues or tfuces, either per fe or per depiitatio=
nem. I ; 4 .
With our law concurs the learned Grotius, pacfione Lib. 3. ¢,
inire (fays he) que bellum finiant, eorum ¢ff quorum eft 20,nB:2 13

dbellum 3 rei emim [uct quifgue moderator.
Livy fays; Federa effe, que fiunt juffu fumme potef-
tatise : o v S :
~ Tacitus, of the emperor: denec referantur Ltere, an
pact annaeret. S A
Seneca : Imperator. feedus. percuffit, videtur populus
Romanus percuffiffe, & faedere, continetur. L
In regnis, regnum eft faedus facere, fays another.

0

g = Prerogative.
Power of fending and receiving Ambaffadors.

¥ T is the law of all countries, that meflengers of Jus it

peace, and fuch. as are employed to procure and tendi le-
matntain amity, ought to be defended againft all injuries, gatos, ac
Now who can be a competent perfon to receive fuch ne- di.
gotiators, but he that can afford them fafe condu&t ?
o . S and
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- and who can perform that, but he -that hath authority
to inflict penalties on thofe that dare offer violence untg
fuch facred perfonages? and none caninfli® punifhment;
but his majefty, who is the fovereign, life, and head of
the law; and therefore Yus Legationum belongs only tg

the dignity and royal eftate of the imperial crown of

England. ‘

h"}“he proofs intended for thefe prerogatives are
thefe., - o :

Cam.Eliz  Nulli nifi Abfoluti Principes ¢ qui majeflatis Furd
annofiat. babent, legatos conflituere poffunt, (fays Mr. Camb-
in Englith den) none but abfolute princes; and fuch as havé
Co.4.Inft. ¢he prerogative of majefty ca@ conflitute ambaffa-
£153 dors. o _ -
Of ancient time, and until later days (fays Coke) no
£.155  ambafador came into this réalm, before he had a fafe
condut from the king: for as no king can come
into this realm, without licenfe or fafe condut, fo no
Prorex, who reprefenteth the king’s perfon; can de
1t. ' '

_Hufley faid, that in the time of K. Ed. 4. a legate
from the pope came to Calais, with an intent to come
-into England; but the king would not fuffer him
to come into this realm, untill he had taken an oath;

that-he fhould attempt nothing againft the king

or his crown. That this was the ancient law of
England, ‘appears in our Cambden’s Eliz. Anno
1561. : . v , .

"To receive ambaffadors, Curtius tells us, that it was
king-like. .

Et priftina quidem Regia Jpecies manebat 5 nan
& legati gentium Regem adibant, € copiarum duces
aderanty & wveflibulum fatellites, armatique complevers
ant, " . ‘ S :

) ‘fbu' Prd*
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10 Prerogative. -
T be power of coyning money.

T;H; E coining ‘of money is a prerogative of foye’-.cjlu;dc;u-r,
_reign power, and reckoned amongft the Regaha s den ; fey
of the "crown ; hence is it, that no money can be cur- ?0“3 t::nf
rant, but by the king’s authority 3 _an’d in cafe any {yb- “i°“e
je€tprefume of his own head to coin money, heincurs =

“the heinous crime of high treafon: and as it is his ma-
. jefty’s right to make money; fo it is his prerogative to

make any foreign coin currant within his dominions,

by his royal proclamation. o
- The authaorities to be produced for proof of this pre-
rogative are fuch asthefe: -
It doth appertain to the king only to put a value to s °n";’-! %
the coin, and make the price of the quantity, and to vi(c)le 'SDa-:
put a print to it, which being done, the coin is cur- s Row
rant for fo much. ' o o . ports le
* The money of England is the treafure of England, cafe de
and none is faid to be treafure~trove, but gold and mizt mo~
filver ; and ‘this is the reafon, the law doth give nies.
to the king mines of gold and filver. . Co.z.Inft,
To counterfeit the king’s coin, 5 declared high 577+
treafon, by 25 Ed. 3. c. 2. de proditionibus, ,
Alfo counterfeiting, impairing, &f¢. of the king’s
coin, or foreign ¢oin made current, is thade high trea-
fon, by the 14 Eliz. c. 3, 4.and 18 Eliz. c. 1, 7. ‘

Refolved, that Spanifh filver was lawful money of

Co. Lit,
s Tar P : . e £ Dhil 207. lib,

England by proclamation, in the time of Phil. a-n.ds.Wadc’&

Mary, and fo were French crowns : for the king by his 206

proclamation may make any foreign coin lawful mo- ~

ney of England.” This prerogative is purely imperial,

and fo uncontrolled that we find fome of our’ kings

have impofed on us copper, others Tinn, and Henry-8.

when at Bulloigne in France, iffued out leather money,

making it as current as filver or gold ; nor have any of -

~our kings at any time communicated this privilege to,

any of their fubje&s (though’ fome of them have had

gven the title of Kine conferred on them) but ‘have
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always kept this power in their own hands, as one of
the great infeparabilia, not to be parted with. - = -
With our law goes hand in hand the law imperial;
Fus cudende monete, nifi cui ab imperatore canceffum,
Juerity nemo ufurpato. B o

Budelius Monetam feu nummos cudere, non cujufvis ¢ft, non

de re

numma. privatiy non cujufvis civitatis, f(ed ejus -tantum, ‘qu¥ ma<

i lib. 1. gifiratum gerite Id enim, j.u: nter ‘regal‘z?a jurq cenfetur,
c. S Goghofr. .Pr;mep; ad qrbztrz,z;mf{mm, irrequifitoaffenfu,
Subditorum valorem monetw conftituere potefty quia po~

pulus, quantum ad hoc, omnem potefiatem, & Jurifdics

tionem in ipperasore tranftulife dicitur,

1\

e

~11. Prerogative.

The power of Ennobling.

giving light, heat, and comfort unto all living,
creatures without any diminution of the folar virtue,
~ either in fubflance, courfe, or brightnefs, fo from the

. .facred - power and. royal authority of the. kings and
" queens of England, all dignities do proceed ; yet theix
- own princely and fovereign power, in fud primé fub=

limitatg, doth got fuffer or {uftain any blemith or de-,

triment. : o L
Ca.4:Inft. - The proofs for this prerogative are fuch as thefe :
243, From the royal dignjty of the king, all. other fub-;
- - ordinate dignities, tanguam lumen de lumine are derived,,
Co.lib,12. without any diminution, :
countefs

bery’scafe *, THe king is the fovereign of honour and dignity,.
€o. Lite, jnd therefore if ‘a baron dics having iffue divers dapgh-.
Ifsf?'hl’"t_erg the king may confer the dignity on him who.
12. 41z, marr‘iesfa}ny of them. , . : Do
Sir Edw. - So in like manner, none may {urrender, give up,.
Terril’s  transfer or part with the honour, degree, title, or digs,
cale, 14. - nation majefty ‘hath given or imprefled upon him to
Caroli  dny pérfon whatfoever ; but it muft neceffarily return,
primi. o the {ame royal fountain, from which it firft took

~ : its,

Xus fiobi- A S the beams of the ’fun-fpraad’ thcmfélvv‘c,s i&g ~
 liandi,

" All honour and nobility. is derived from the king,
- of Shrewf- 4s the true fountain, = cy

- of Defender of the Church or Faith, ftom po higher -
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is creation, and that by matter of record; asinthe
cafe of 2 Baronet. o o

As- it appertaineth to the king to confer titles of ho- Co.4.Inft.
hour, fo at the comimon law, the king by his preroga- 36, 41, -
tive royal, might give {uch honour, zm.d p!a.c_mg or {.8.c.10,
precedance to his councellors and other his {ubjeéls, as
fhould feem good to his royal wifdom. . o i

~ With our. comtiion law concurs the civil law : inter Zouchens
nobiles primus eft -imperator, cum omnis ordo ab ipfo pen= pars 2.

deat, ordinis cujufque arbitrivin primo eft penes imperato- fect. 2. de
rent.. L ~ . nobilitate

Princeps ingenuum facere poteft, poteft & nobilem face- Gothofre-

w9

ey & ut galli loquunsur, 11 peut faire d’un villein, un dus ad D,

e 4.10. 24
ghivalier. - (2:4-10

12. Prerogative.

The fupreme care and fuperintendancy in Churchs

matters, is vefted in the King. - :

T H E higheft prerogative (feeing it is purely fpiri- géus,;f;“mﬁ?‘
tual) is the jus rerum facrarum, to which no :;és»re_. -
princes in the world have a fairer pretence than o_urs.'P'em o
E‘or the kings of England are the only kings in all & ol
Chriftendom, that can boaft an originally diﬁin&j?ﬂ@ :
national church. =~ And though our kings never atany-
time exercifed the facerdotal funétion, by performing -
dWine worfhipin the church, yetthey were from time
immemorial the rightful overfeers (Emoom) touching all
ecclefiaftical fupremacy and jurifdition ; and accord-
ingly took upon them to rsprefs the novelties of {chifms
and corrupt opinions, to reform the indecencies and
confufions in facred adminiftrations, and to DEFEND
the church of England againft all facrilegious, inva-
fions upon her rights. and revenues. -

It is a grofs error to think our kings claim the title

#ra than the reign.of Henry 8. for we find it in com=
mon ufe with us, three hundred .yeprs,,bgﬁqge that
1eigngas appears by feveral writs of kin ‘Ri}:\hf{(}l_ 2.
ta the fheriffs :“the old "ﬁiﬁruns'thu\s, % Fidei “cujus

o B : to
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nos Defenfor fumus, et volumus,” nor was this a~ tiife
newly aflunied by Richard the 2d. for Conftantine the
Great, (fon of Conftantine Chlorus both emperars,
both matives of Britain) firft took the title of Defenfor
Fidei; (athoufand year before thelaft mentioned reign)’
relerving to himfelf and in‘himfelf, all fpiritual as well
astemporal power, = . o '
s Matthew, (firnamed Parker) archbiltiop of Canter-
~ bury, aprelateof great erudition, and deeply fkilled in
the knowledge of antiquity, publifhed a book in Latin
1573, where be affirms in thefe exprefs words that
“ Rex Anglice olim erat conciliorum écclefiafticorum prefes
Uindex temeretatis Romane, propupnatur religionis, nec
- Callam babebant epifeopi authoritatem prcter cam quam &
rege refercbant.  fus teflamenti probandi non habebant, .
adminifirationis potcflatem cuiq, delegare non poterant.”’
Now, becaufe the {upremacy, in ecclefiafbicis, is fo
nice a point as the popith faltion render it, many of
whom not comprehending the legadity, (for who fo
- blind as thofe who will not fee) much lefs the neceffity
of its being intrufted with the king only ; it may be
reafongble to examine the matter of right by the matter
of falt, as that by common ufagze, which our common
£ lawyers date, du temps d'ont i/ ny d de memaire an con-
é’(l)o é":rur traz’re,‘.frq'm‘the‘au'thor’ity of which age, we :may‘c:oncl‘ud'e
Lit. L. 2. the praétice, vwhq’EcVe‘rx‘t has been, to have gained the
fect. 170, form and. effett as well as the honour and Yreputt?'ofla
Cook fur 18w according to that known maxim, quod prius ¢ff
Lit. 1, 3, fempore, potiuseff jure. y ‘ ' .
fet. 659. Pals we then through thofe four noted periods of
-7 Chriftianity : 5 From the time of Cymbeline anpo
- 156 the firft profefled believer in the Chriftian per-
fualion of ‘any prince in the known world, on which
account his countrymen changed his name into that of
Levermawer, 7. ¢ the Great Light'; for which reafon
alfo, the Romans called him Lucius ; a mame (as one
of our hiftorians figuratively obferves) that feems to
have been written with the beams of the fun, to the
Antent it might be legible throughout all ages, to that.
_of Conftantine, the fuft Chriftian king, or emperor of
‘the Romans, reckoned about a hundred and fifty yedrs.
2. From that time till the convetfion of Ethelbeért, the
firft Chriftian king of the Saxons or Englith, fup~
pofed to be three hundied and fivty - years more.
h SR A S s ey ) 5. From

o o ST A e e i e S o S et e - o o e e i e

- Cymbeline, otherwife Lucius, and thofe 'daimingv 25 AfRf

ey oy
 tionis.. For (as the lawyers have it) cujus ¢ff dare ejus .

_is upon that daccount, both by Eufebius and Socrates
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. From that period to the time of the firft king of the
Norman line here, which was not folittle as ﬁvg.hugl_- L
dred years more, at what time the pope ﬁrﬁ put in ‘*({; ‘
claim.* 4. From thence to the time he let go his 1}1301. '
again, which was about the beginning of queen . lf%
zabeth’s reign { whofe ambaflador the Romifh ponti
refufed to treat with) making up near five hu_rl(jfreci‘ years ‘,
more, and if in all that long feries of‘;chnﬁlgmty,- it R
fhall appear by confent of all ecclefiaftical writers, in.
all times, that our king has ever been deerqu‘yto be.;
pa’[)a‘ patrie, jure proprietatis; & V_Etaﬁus Pez in Regu{g,’
jure poffeffionis 3 1 hope then the imputation of herefy
and {chifm laid upon Henry the eightby Paq‘l thexthlrd,{ |
for taking upon him to be -th’e.fupremp.'hga,d.of the. -
church within his own dominions, will yam[h as a’
refult of ignorance or prejudice, and our pr‘efent »kl‘_nvgs-‘
be judged in remitter to their antient right, or (as the
law-books exprefs it) Enfan melior Droit.

I take to be ftated pl. 4. 35
& rations dona- Aiﬁ‘- 11‘3
2t difponere : now that all the vbi{hopnckls' of th's 1{-1e1 2‘;" i”[
were of Cymbeline’s foundation and donative, -appgzar;;

by all: ecclefiaftical hiftorians. And hz firft reluced "y
the rudiments of the Chriftian Religion into -p-ra&ncc,’ Remit. 114
as divers of our ooclefiaftical writers inform us, by efta-
blithing with his royal authority, a'rchb_x{”hops g_nd
bithops'in the church ; inftead of the Roman Flamins

and  Arch-Flamins, whe, before his time, - were

the chief officers in-the Paganith temples, and by

this Inftitution, the Britith charch bad the flarc

of all other Chriftian “churches. in t.he ~v.vor.1d, in

point of honour, as well as order, feeing it Is uni= .
verfally allowed ™ there: is 'no conftat of fovhxlgh a e
title as that of Archbifhop, in any of the Eaitern
churches at-that time.- Thus the firft Chriftian canons

recéived their fan&ion ex Divinitate Principis (as the
canonifts exprefs it) till fuch timeas that tc.)vundath‘n, “
laid by him was buried in the rubbifh of D-loqleﬁap s
perfecution, ~ After which we have no proof pf any ec= .
clefiaftieal polity -till the t:me’of.‘(,onfcantme, w;hq,.

havine recovered the church out of its ruins, and laid a

Hew i%tpcr{’tru&u‘reyof his own upon the old foundation,

immediately from, by, and after him,
in a double right: rationes fundationis,

H2 : ftilled
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' ftiled the Great' (and. it is well they called him not the
Eufeb.vi Univerfal) Blﬂlg)p: his power being no - lefs extenfive
C‘;:ﬁa';ltt. than his dominions; the firft of them pointing at hig
cap. 2 j, power. in general, calls him 704 073 @ed Kaderapno.
4. “24 L ?wfmww@* ; the laft refbrring to his more "il,nt;nediaﬁte'
Socrat,  Powerover the clergy (for to fay truth, he precided

hift. Ec. @ven .irt,ROme-itfelf) ftiles him *Ealonon@ 7or "Ewmoxondy,
| clef 1. e. Epifcopug Epgfcapor;zm, _or,.in_other words, Pon-

¥

i © Hfex Maximus, S T A
! - Fronvthe time'of this Conftantine the Great, till that
, of pope Gregory the Great, neither heard the natives
. or.churchimen of Britain, any thi'ng of the church of
Rome, nor they of Rome any thing of the church of
. - Britain 5 nor will this affertion feem flrange, when we-
reflect, that Rome was at that time but a private dio-
_ cefs, not having credit enough to give laws even to all
the churches ';ofvlta]y,‘ much lefs to irﬁpb{c. ;an‘y_‘upon:
‘ thole further off; for. every. perfon of literature knows
i Sygonius that. Millanees (not to .mention any. other) conteft-
lib.g. de ed with. the Romans for the precedence mai1yf,yca.rs,
LI Reg.-.lt.a- after: and as a farther and inconteftible prodf it isin-
;- = glgts difputably knewn, that as foon as Auftin came hither,
:;‘gmgrg: he, foynd part.of this ifie Pagans and . part Chriftians;
fianum but the latter feemed to him to be .more inhofpitable
" Rom. le. t.han the;oxher«;i,at leaft, .they were fo far from {ubmit-
- gibusfub 1A to his-legating authority after the ignorant Pagans
Jicere. ad owngd it, that they fell from arguments to arms,
_and the miffionary having no probubility of fuhjugating
.+ Hecaufed them under his jurifd:@on, baptized almoft.as many
J 1200 of them in bloodas he did in water ; but as it appeared

! Z\f:“kﬁr‘;f that'he brought them no new faith, fo neither would

tains to

they fuffer bim to bring.in any new laws amongft them,
i bemur »defcp'd‘in_g their own . church fo well. wi‘th‘, thcir,}o_wn’
f. *theredae C3RNANS, -that neither he, nor apy of the Roman com-
{  onetime, Munity could break in. upon them, or infringe theix
‘ - liberty in the leaft for the fpace of near five hundied

years, when Henry the fccond, reducing both flate

and church underlike paélion of fervitude, forced them
| by the laws of .conquelt to part as well from their ec-
: .o elefiaftical as civil rights; and at. the fame time they
! B ~became no church, to become .no people, being fo,
- cantonized- with Fngland, that they were no longer
~confiderable ; whicly had yet been impoflible for hirg
P L P ten e B e

 Lale.

- better qbfervation of the lord’s day, fome for the due
“keeping of l.ent, others for  the: right adminiftration
- .of the Sacraments, the regulation of. matrimony,. and

Crowyof ENGLAND, - 83

- ¢0 have effeCed, had he not at the fame time he fet'up

hjs own, declared againft the pope’s fupremacy.

" But to proceed to that of the Britains, to confider

the, primitive ftate of the Englifh church, it may yet be -
allowed for good prefeription (and that we know is 4 -« =
title implies a long continued and peaceable, pofleflion Lit. fe&t.
derived 4b authoritate legis) if it can be made out that ¥7°-

any of the Saxon kings, converted by the -aforefaid

Auftin from. the time of the proto-chriftian king Ethel-

bert himfelf; until the Norman conqueft, did at any

time fo far agnize the pope’s authority, as to forbear

“the exercife of ang part of that fpiritual dominion

which they challenged proprio jure. - For as it is evi-
dent that they did conftrain as well ecclefiafticks as R
laicks to fubmit to the fipal determination, aswell of = ..
{piritual as ciyil pleas in their temporal coutts, fo they
not {eldom made the ecclefiaftical cenfures without,

. and {ometimes againft the confent of the bifhop, ifitdif- -

pleafed them, even after excommunication pronounced = =~ "
nor did they difpenfe even with the offences themfelves, Leg, -Al-
if they were only mala per accidens, and not malg in fe fred cap.8
{as ithe cafnifts diltinguifh.) Nay, they did not permit p. 25.-
£ven nuns to marry againft the ufual pradtice of thofe As were
times, and the judgment of the church, doing many prieft g‘*}."
other things of the like nature, which- whofo reads“a%e" al-.
M. Parisy Florentius Eadmerys, &c. will find more turdy,non
: L1iore Laamerys, X , IOIe L g dency,
at large than becomes the brevity I defign; and all this plaralities
they did without any exception or fgandal, or, (to g&c
ule Baronius his own phrafe) fime ulls Eccléfiarum Baronius -
¢ T .. tome 3.
Indeed fuch was the.plentitude of their ecclefiaftical anno 3?2.
power, that each king of them was (as the prieft N. 100.
‘prayed at their coronation they might be) ficut Aaron in See_“the:
tabernacubs, Zacharias in templo, Petrus. in Clave ; as Oldformus

vv their leveral edi@s vat . o, lar conti-
appears by their feveral edi@s yet extant ; fome for the nued 6l

Hﬁ.time .
Leg. alur-

SR PRy ed. c. 39,
-afcertaining the degrees of -confanguinity, fome for p 39:

permitting divorces, otherg for perfeting contradts ; Bedel.ib..’;

0 fine, they did whatever might become the wifdom cap.8. ™

~and honour of {uch as had the fole.care of the church, Jornal, 1,
all chriftian obedience being enforced - providentid €5 761. ¢, 3.

potenid regis (as Hoveden exprefles it) or as. we find

{,




T T e T e

S

‘Tom. 9.
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mﬁ§ch ;}tm fome records, juflitic & forvitudine regis; for
5 2 & 7 st}zi¢ver-;h¢ ’blﬂ]OR was always joined in commiffion
Degalur- with the lay magiftrate, as having in him jus ordinis
ed, ut fu-
pra; o Gorma s € .
Hoveden filfpur_mg the regal authority, and to take off all clath-
fol. 410, ! , _
z H. 4. fa)’a in "M'. ; l?ans’s_ own words, ne contra regiam corps
N' 44. 7mams @,‘(Z‘zgmtaz‘e‘m aliquid flatucre téntaret Epifioput,
Bellarm, Wwho wes to the kingas the arch-deacon to him tanquam

(as {fome divines call it) yet this was not fo much in’
affirmation of his ecclefiattical as for prevention of his

ing, inter placita regis & chriffianitatis jura, that'is to

%{’gnnf. oculus regis, as the other was. tanquam oculus epifcopi.
tb. 4. But the greateft inftance of all was, that of the in- -

.;Tc;\iiié.lfn :;:ﬁltp{?' of ;he bithops by . tbe king ; who gave them
St Re- fue'l rm,"g‘::;_lpd the paftoral ftaffe, the antient emblems of
prig pream d)gnxty and'auﬂj‘o_rxty, which  he himfelf had
Tan. An- accgpﬁe& at. }:ns coronation : the firft fignifying the
glor.lib.x, POWEr of joining fuch an one to the church ; the laft
pag: 85. denoting: the jurifdi&tion ecclefialtical, in foro interiori,
o oxjvas“{qmg’t_erm it, in foro anime ; but he kept the
* Acepter in 'his own "hand as the proper enfign of that
~ jus potentiz, or fovereign power, by which he ftood
~particularly obliged to defénd the church 3 to which
.. king Edgar doubtlefs referred when he told his bifhops
at a'genaral convocation, ego Conflantini, wos- Petri
gladium habetis in manibus; and as Chrift commanded
'Peggr, as fo‘pn as he had drawn his fword to put it up
again ; fo did he (as Chrift’s reprefentative) forbid St.

| Dunﬁgn {(who would be thought St. Peter’s) to fheath
- his weapon ‘when he began to draw 'upon the lay ma-

 As So- giftrate, and would have been medling with "thofe

.CF"??‘?S ex'_ Ehings'thaf‘wére Te 'Enris Tno ’Exn?o;a'fac{, forbiddin'r an?‘
prefles it, 1nquiry to be made, 4z peccatis [ubditoram : ‘a(‘!d‘t\z this
.. that in all general councils the king himfelf prefided
tanguam papa patrie ; thus Ina (for T chufe to begin

- with him, becaufe Baronius "ftiles him Rex maxime

pius) prefided in: the great {yndd at Winchefter, anno

ann0740. meeting gave the law ¢o all the clerey, r
‘ f ee . > faw ¢ 7y tanquam paflir
N. 14. | paﬂﬂor'urrz‘: ; -'th'eﬁllke,dtd Ethelred ubxzder the ﬂij!)e‘/of
ib, 761. Vicarins Chrifii 5 after him again Canute prefided in
Vide Tjr, 2nother councilat Winchefter by the title of :Dei Pra¥s
G;xfEdgar'm.]ceg an‘d. gn.othcr;‘t‘ime at Southampton, urider the
: ﬂx‘l‘e qf‘ Divini Juris Interpres 5 neither was Edward

146, 16, fhe conféflor behind any of them, when he made his ee~
o ’ " clenattical

733, by the title of Picarius Dei. - Edgar, at another

“his kingfhip, was obliged to be folicitous, tam de P

Sacerdote.
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defiaftical laws by the title of Picarius Summi Regis. Thefe Eadmer,
vitles [ have the rather mentioned to fhew what divine 155» 6.
office was ‘eftecmed to be in the king properly, who Leg. Ca-
having a mixture of the prieft and prophet with that of nut, 1'626"
Jalute animarum, quam . de Satu regni, as Jarvalenfis cbnf:ef.bgt
exprefles it ; and thus our wife' law-makers heretofore 1, 1, 5
{not to fay law-mafters) who were very nice in wording Leg, Inz.
gll the antient ftatutes relating to the fupremacy; in bprefax,
have not ftiled the king a fpiritual perfon (although p, 1.apud
they knew him to be *Emonuondgens ) but perfona mixta cum J Ok:'va‘neéni;

, - col. 761
. And accordingly it is well argued by Dr.South, a #1.
writer of no mean note, that his authority muft be equi= ,Vl,d- m_’“’ '
valent with any of thofe popes, at leaft, who were Inut. an-

P : o . madvert
laicks at the time they were chofen to that fupream upon the

" dignity. For, whilft there is no qualification in their o1 500

office “of papacy to render them fo far ecclefiaftical as pjqq¢i.

" to confecrate any bithop perfonally, but that of ne- ¢ifm Fa-

ceflity they muft do it (as he notes) by their bull; it natizlly
muft neceflarily follow, that that bull (being a deputa- imputed
‘tion granted to fome bifhop to do the office for him) to the ca-
-differs very little, if any thing from that of the king’s tholic
commillion in the like cafe. - and if it had been other- church by
wife underftood in former times, it had been in the Y/f+ -
power of his Unholinefs to have extinguifhed the func-
tion of bifhops in any princes dominions whatever.
The firlt pope who found out a way to fupplant the
“king’s authority in Zcclefiaflicis, by feeming to {upport
it, 'was Nicholas the fecond, one of the moft fubtil of
:all the Roman prelates, contemporary with Edward the
confeffor, one of the weakeft of our kings; whocreat-
-€d a titlé to himfelf by implication, whilft he perfuad-.
ed the king to accept of a bull of confirmation ftom
“him, by which granting him, P/mam qa’wcatz"angm 7EgNE 3 T
&P gmmium totius Angle Ecclefiarum ; he made that {feem den ut fas
‘to be of grace only from him, which before was of pra.
right in the king : of which artifice his fuccefior Gre- =
~gory the feventh, took no fmall advantage, when he
putin for a thare of the fupremacy with Wiliiam the
: Bafturd, making that finzle prefident the foundation
-of his claim. 1. The invefliture ofbifbcps, which [ take to
Ve that directum dominivm ‘held by the king; jure pa-
‘tromatus 5 in acknowledgement of which right, the
clergy
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clergy pay him their * firft fruits. 2. The benefit of

Annatesy ‘which was a chief rent out of al] the {pirid
tualities, 3. The power of Calling Synods, by which
he might impofe upon the government. 4. The righe
“of + Receiving Appeals to Rome, which overthrew all
the'king’s' courts. 5. The fole power of 1 difpofing
and tranfiating bifhops, which made them his homagers’
and feifes. 6. The power of altering and  difpenfing
with Canons. . 4. The privilege of fending a legate to
refide here ; as a fpiritual fpy to detelt all the fecrets of
ﬂ?tﬁ.‘,- and bea kind of check-mate to the king him-
felf. '«

But William - the Bafiard, as he was a prince that
was apter to invade other men’s rights, than to part

‘with any of his own: fo finding his prerogative fuffi-

ciently guarded by the antient laws of the land, then

called The laws of king Edward, (which was not the
- leaft reafon he continued fo many of them as he did}

‘would by no means yield to him fo long as he lived ¢
his fon William Rufus continuing yet more obftinate,
who, after the death of the aforefaid Gregory, fir-
named Hildebrand; would admit of no pope, bit what

~ himfelf approved of: fo that for eleven years together

See Dr,

- Dun 43

Sermon -
preached
on thesth
Nov, at
Paulsferofs

Jeribilitas Papee ; “neither would

there was no pope acknowledged here in England 3
which may be a good prefident for any churchman that
fhall hereafter hold (zs fome of their catholick doétors
have as far as they durft affirm) that there may be Au-
he permit appeals or
any intercourfe to Rome ; which when Anfelme arch-
bithop of Canterbury (who was a natural Italian) at-
tempted-to bring. about, he. firft rified him and then
banithed. him : neither was. his brother Henry the firft
lefs tenaeious of his right, as appears by thofe inftruc-
tions given to- his bithops ‘when they went to meet
Calixt the fecond at the council. of Reimes ; whom he
forbad in the firft place to appeal to the pope upon any
grievance whatever, for that himfelf (he faid) would
be fole judge betwixt them, 2. He commanded them

to tell .the pope Pplainly, if he expeled his antient

* Firft fruits and annates, an. 1534, 26. H. 8. c.-3. were
granted to theking. 4 Sulag an appeal to Rome
is made treafon, 13EL c.8. = 1 No man to. be pre-
fented 1o the fee of Rome, for the dignity of bithop, &a.
25 H.8. c. 10. - L

rent
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Férit here, he would expet a confirmation Of his antient
priviledges. ~ 3. He direfted them to falute the pope
and-receive his apoftolick precepts, fga’ fzzpev:ﬁuas inven-
tiones regno meo inferre nolite. 'The conteft bgtwegn thc;
arch-bifhop Becket, and Henry the fecon‘d,‘(hews wh.atl
temper he was of { for he oppofed both ;he pope md
the bithop fo long; that they had undoubtedly caft hiot
out of the church, but that they.,fearéq he'wou.l‘d not
come in again: only king John, in a kind of fi-l(traF"-v
tion that was upon him, when wrackt betwixt two
extreams of hate and fear, (his enemies preffing hard
upon him, - whilft his friends forfook him) to avoid be-
ing {plit upon either reck, caft hlfn{?](upon the qmck
fand of the pope Innocent the th:rdsproteéthn? fub-:
mitting to anf act of pennance that fhewed the weaknefs
of his fdith-more than of his right, his renouncing
the fupremacy at that time, being no’' more to be
wordered at than his renouncing chriftianity itfelf

at another time; but his fon recover’d the ground

his father loft, when He brought the whole kingdomi

to refent the indignity fo far, a$ to join with him
in demanding fatisfaltion of the fame pope, dnd not

content with a bare difclaimer, fOrc'ed the ir_ifqle'n tléga;é{
to fly the kingdom, #imens pelli fui (as the record hath

it) neither ftopt the parliament there, but vot.i"ng;»tl.l'a“t:;‘
{ubmiffion of his father a breach of his coronation oath,

entered fo far into the confideration of the whole mat-

ter of the pope’s ufurpation, as to make  that ftatute
of provifo’s, which after brought in thofe other2y

and 38 Edw. 3. and that brought on the treaty be-
twixt that king and Gregory the Elevent}j,‘ which af-
ter two years debate ended With_‘t‘hxs‘ exprefs agtcement,
Ruod papa de catero refervationibus “benefitiorum minime
uteretur, which dignities Henry the fourth, made no

A\E’allﬁ’ng"-‘,
ham hit.
1374, P
184,

{cruple tn collate to his own ufe, notwithftanding his .

being anointed with that oil which cam’e'?fijom'h'e'z;v_e'nx,“
whofe virtue was to incline all” the princes  that were
iraugurated - with it to’ be favourable to the church:

his fon Henry the Fifth (for his exemplary piety fliled -

the Prince of Priefts) thought fit to demand of Martin

the [ifth feveral eccleftaftical priviledges, which his'

predeceflors had:

o

got from the kings of England at feve- -

ral times, and his ambaffadors finding the pope to fick ™

atit, dnd give them no ready anfwar, told h_im’p}ain]y,a
that the king their mafler intended to ufe his own
mipd
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unlefs altered or repealed by ftatute law. And therefore Co. Iib.’g. ~’
the kings of England from time to time in‘every age, Cawdry’s N
have granted difpenfations in ecclefiaftical affairs, as we €3¢ : l‘,
find them amply teftified by the charters of Kenulphus, B
and William the Norman, firnamed the Baffard. "

Befides, many of-thofe ecclefiaftical laws now here

58 The Prerogative of 1he
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Iﬂ .. mind in the matter, whether he confented or né,
’ I?. C‘i};itc'h- Ut pote quee non & neceffitatis Jed f;mori’s caufa petat.
T'hus the papal power as it was interrupted in all
ley. p. 56, . . L . : oy
h .5 Edito, times, fo from this time it fenfibly languithed, till it ‘
' gy7.Edito, A Lo . .
i an. 1617. received its fatal blow from Henry the Eighth, who |
(if I may fo fay) did, as it were beat out the pope’s- " ; aws
brains with his own keys; and bad he not afterward in force, are not laws der.l.ved from the pope, but were ‘
- uled violence to. himfelf, by referring the point of his : extracted out of the ancient canons, as well genetal ,“‘\;
{upremacy to the parliament, to be confirmed by ftatute ‘ ‘as national. /zde Davy’s Reports, 72. b. 73. ale s
law, that was {ufficiently firmed before by the common cafe de Commenda. Anderfon’s Reports, Evans and .
law; - that cannct change, he had undoubtedly been '
more abfolute lord of himfelf than any chriftian prince
whatever, and acknowledged head of the church, nullis
exceptionibus (as Tacitus exprefles it in another cafe 1)
» but laying the burthen of that weighty queftion of the.
it fupremacy upon the fhoulders of divines, which had.

Afcough’s cafe. Co.lib. 4. Holland’s cafe, - A

And farther ; although fome of the pope’s canons, are b
here received (I deny they were impofed,) and ufed ‘ ;
in this realm, yet by fuch an allowance, reception and
ufage, they became part of the ecclefiaftical laws of g
this nation’: and for this caufe the interpretation, dif- ]
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been better fuppoited by thofe of the great lawyers,

he was perplext with many fcruples; and in the end.
forced to enter the lift in perfon, and - fight the pope.

Antiqu.  at his own weapon, the pen; in which combat, (by

Brit. ‘Ec- gredt good fortune, being a great mafter of defence that.

clel p.384 way) he had the better of it, and by the authority
37- :

of his example drew many to f{econd him; fo that.
his fupremacy was afterwards juftified by the whole -

tonvocation of divines in both the univerfities, and
moft of the monaftics and collegiate theologifts of the
whole kingdom, four only excepted; who adventured
to aflent the pope’s right. -

- I thall now obferve by wéy of recapitulation and fui- ‘.

ther explanation, that all the ecclefiaftical laws of Eng-

v land, were not derived, nor brought from the court of .
o Rome: for, along time before the canon law was au- .
L thorized and publifhed (which was fince the Norman

line} the ancient kings of this realm, Ina, Alfred,
Edward, Athelftan, Edmund, Edgar, Canutus, and
Edward the confeflor, have by the advice of their own
clergy, within the realm, made divers ordinances for.
. the government, of the charch of England. - Vide our
Vid. Da- Saxon laws, by Mr. Lambard. -

i);scaléeegé vincial fynods have been held, and many conftitutions

commen, have been made by William the firft. R. 1. Ed. I, &7c,

Ia. all. which are 'part of our ecclefiaflical laws to this day,

unlels

And fince the coming of William the Norman, pro--

penfation and execution of thofe tanons, belong only
to the kings of England and their minifterial and ju-=
dicial officers within their own dominions; and the
king of England and his judges have the fole jurifd_ié{ion
in fuch cafes, and the bifhop of Rome has nothing to
do in the interpretation, or execution of thofe laws
within the king’s dominions, although they were firft
devifed at Rome, no more than the chief magiftrates of
Athens or Lacedeemon could claim jurifdi€tion in the
ancient city of Rome, becaufe the i{iWS of the twelve
tables were brought from thofe cities of Greece :
no more fay 1, than the mafter of New Qo}ledge in
Qxford, fhall have command and jurifdi&ion. over
King’s Colledge in Cambridge, b‘eca‘ufg‘,‘ the pri-
vate flatutes by which King’s Colledge is governed,
were for the moft part taken out of the foundation~
book of New Colledge in Oxford : and certainly by the
fame reafon the emperor may claim jurifdi@ion in ma-

‘ritime caufes within the dominions of th‘e’ki‘ng of Eng-

landy becaufe we have received and admitted the u(e Q‘F/
the imperial laws, for a long time, for the determma..~
tion of naval caufes. IR o e
[ fay further, feeing feveral of the pope’s canons were
rejeCted by temporal princes. As fore;‘;ampe:

- 1. The canon that prohibited the donation of bene-
fices per manum Laicum, was always difobeyed in Epg-g :
land, France, Naples, and diversother countries.

- La ~ 2.The
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60 The Prerogative of the 3 CrownN of ENGLAND.

! ) -+ 2. The canon to make infants legitimate, which 1 timtbehalf.Within the realm ; and in that cafe from him
‘ lieth no appeal.

L were born before efpoufals, was particularly rejeted in At the parliament holden at Clarendon, it was ena&- 10 H. 2.

i : thisrealm ; when in a parliament held at Merton omnes ~ c. 8.

& . - made to the

i comites, & baromes una woce refponderunt 5 nolumus leges ed an;lv (Jlgclared, that no appeals ﬂ’o?ld be n

: Anglie mutari, que huc wfque ufitate funts 20 H. 2. gourt of Lome. . . R, T 21
L €. g Co. 2. in?h f. ¢8. fgjo, Lift, 24_5_f a. ¥ It is declared in 24 H. 8. That the king is inftituted 24 H. 8, .

| 3 ] , ; ield |
b 3. The canon that exempted clerks from fecular 3 by the goodnefs of God, with er}mﬁ [}ggzgst%%:}f;n ¢ 12 .
B power, was never fully obferved in any kingdom of juftice, and final determinatign of ail {ud] DSV i
k Chriftendom. | - this realm in all caufes without reftraint or provoca

) e . : he world.
4. The canon that oufteth battle in a writ of riche tion to any foreign potentate of t ‘ . .
P w;g not here received. ¢ = A general prohibition in 25 H. 8. that no one thall 25 11 8

c. 19.

T T h e T LT

5. 'The king of England and his council, did not -

receive the conftitution of the bithop of Rome, at
Lyons, which excluded men twice married » or Bigamy,
from all privilege of clergy.

Seeing, 1 fay, fuch canons as thefe were rejecled ;
itis an argument undeniable, that thofe canons or con-
ftitutions, had not their force from any authority which
the court of Rome had to impofe laws on the Englith
kings ; for, by the very fame reafon they rejelted the

be purfued out of the realm to Rome, or ellewhere.
Our law, (fays Sir Jo. Davis) in his preface dedica-
tory, doth demonftrate the ftrength of wit qnd reafon,
and felf fufficiency, which hath been a._lways in the peo-
peof the land, which have made their own laws out
of their wifdom and experience, not begging or bor-
rowing a common-wealth fromRome, or from Greece,
as all other nations of Europe, but having fufficient
provifion of law and juftice within theland, and have
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need juflitiam & judicium ab alienigenis emendicare.

/ . canons above mentioned, they might have rejected all Note, my lord Coke fays, that though the Ratutes of Co 4.Tft.

-others that were received.

'13.  Prerogative.

The bigheft and lafp Appeal appertaineth to bis

Mazyefty.

Extremze] HE dignity royal of England being not feudatory |

provocati- to the majefty of any other prince, asto a fuperior
onis jus. lord, but imperial, and” independant; our king hath

plenary power and jurifdiGion, to put a final determi-.

nation to all caufcs whatfoever, without provocation to
any foreign potentate ; and therefore from his majefty’s
fentence lieth no manner of appeal. B
The proofs for this prerogative are thefe :
Doftor &  The king and his progenitors, kings of England,
Sta. without time of mind have had authority to determine
lib.2..36 ¢he right of patronages in this realm in their own courts,
and are bound to fee, that their fubjells have right in
‘ ' . - that

| : : , o ' 24.and 25 H. 8. do upon certain appeals make the fen- fo. 341.

tence definitive, as to any appeal ; yet the king after
fuch definitive fentence, as fupreme head, may grant a
c¢ommiflion ad revidendum, becaufe that after a fentence
definitive, the pope, as pretended fupreme head, by the
canon law uled to grant a commiflion to review, .and
fuch authority as the pope bad de faclo, dot_h of right
belong to the crown, and is an.nexed unto it by the
ftatutes of 26 M. 8. c. 1. and 1Eliz. c. 1.

That the laft appeal belongs to the fovereign power,
Tacitus can tell us in the fourth book of his Anpals;
Lifque inflantibus ad principem provocant; and Agrippa,
who faid unto Faftus, This man might have been fet at
liberty, if be had not appealed unto Cefar,

14 Pre-
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62 The ,P;?erogatz'fae of the

14. Prerogative.

The powwer of Fozfndz'hg‘ CoZZéc@é;; .Gufidés, and

Fraternities,
E(ngg?g Sitis lthe fole power of almighty god to create
oo LA natura perfons, fo tis a privilege royal in hig
featos o ma}Jeﬁy,' to found bodncs‘pohtfck, to give them life and
Situendi, being, to rx?ake therp (like himfelf) immortal, Hence
King js DO Corporation (be it temporal or ecclefiaftical) can be

faid in our €rected within this realm to continue in fucceflion, and
law never to be capable of endowments without the authority and

to die, . licenfe of his moft excellent majefty.
The authorities to back " this prerogative are -
' thefe: '

9H.6.16  The king only may grant a licenfe to found a fpiritual
g-- Iib corporation. v ' ‘

0:D-4+  The pope cannot found or incorporate a colledpe
adam’s Ly POPE . ; g
and lam. within this realm, neither can he aflign or licenfe others

to give temporal livings to it ; but it ought to be don
I;gr;s ff(e' by the king himfelf, a%d noother, s - e
Co. 3.Int  Altho the baronage of England might build churches
2oz, without the kings licenfe; yet could they not erec a

fpiritual politick body to continue in fucceflion, without

the king’s licenfe. '

Any man may ere&, and build an houfe for an

hofpital, fchool, working-houfe, or houfe of corretion,

or the like, without any licenfe: for that it is but a
Co. 3.Inft preparation, and may be done as owner of the foil, but’
20z, by the common-law, could not incorporate any of them

without the royal licenfe. T
49 Aflpel, ~ The cuftom of London to make corporations, was
8, lecafe held void: for the king only can do it by his prero-
de Whit gative. o :

g;‘gsiib In _fzivc_)ux' of trade, thg law giveth tl}e king 'po"wer to,
g f Izs.-' erect Guildam Mercatoriam, a fraternity, fociety, and
The cafe. PCOTPOration of merchants.. S v

of Every body politick or corporate, be it ecclefiaftical
don. or lay, may commence and be eftablithed three manmner

of ways, viz. by prefcription, by letters patents, or
by act of parliainent; and to any of thefe ways is
~ - the

Crown of ENGLAND. 63

the royal aflent, allowance, and approbation ‘necefl-
ary. . ) . '
yTh-e civil law runs thus: Negue Socictates, neque
Collegium, neque bujufmodi Corpus paffim omnibus habere
conceditur.  Collegia autem certa funt, quorum corpus
conflitutionibus principalibus confervatum ¢ff. D. 3. 4. 1.
Collegium, fi nullo fpeciali privilbgio fubnixum fity here-
ditatem captre mon  poffe, dubium non ¢ff, Cod. 6.
24. 8. ; :

15. Prerogative.
Power of difpenfing with Politick Laws.

NJ O a& of parliament can bind the king from any Jus difpen
prerogative, that is folely and infeparably annext fandi,

" to his facred perfon, and royal power; but that he may

difpenfe with ity by a won obflante. .

As for example; it is provided by the ftatute of 23
H. 6.c. 8. That all patents made of any office of a 2- H. 7.
fheriff for term of years, or for life, in fee fimple, or 9 O-
A : : < . 13 H. 7.
in taile, are void and of none effeét, any claufe or word
of Non obfante, in any wife put in fuch patents to be i =
made, notwithftanding ; yet the king by his royal fove- ¢
reign power of commanding, may command any perfon Grendon,
by his patent to ferve him and the weal publick, as fhe- bithop
nff of fuch a county, for years, or for life, &c. with a of Lin-
fpecial monm offante, contrary to the ftatute, which coln. zo3.
pretendeth to exclude zon obflantes. ‘ s,

So none fhall be a juftice of affize as appears by the 8. R. 2.
ftatute of 8. R. 2. c. 2. in the county where he was ¢ 2.
born, or did inhabit, and yet the king, with a fpecial
non obflante way difpenfe with' this law; for this
difpenfation ibelongs to the infeparable prerogative of
the king, viz. his power of commandment to ferve,

T'o what I have {aid, relating to this prerogative, I-
will fubjoin certain rules, by which the reader may
the better difcern for the future, the true extent and
latitude of :he king’s difpenfative power ; that is to fay,
with what he can, and with what he may not difpenfe.

And my rules are fuch as thefe:
' ‘ ' 1. When
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1. When an a& of parliament is made that difabletly , . ‘ ¥
n any perfon, or maketh any thing void or tertious for the penalty, Co. 1. Inft. 122. a. Co. lib. 11. the cafe i
the good of the church or commonwealth, in  this of Monopolies 88, Co. lib. 7. penal laws. l'l
i law all the fubje&ts have an inteteft, and the king 4. Noa& of parliament can o bind the king from L
* himfelfmay not difpenfe with it {(no more than with any prerogative thatis folely and infeparably ax}Pexed . Iy
iy the common law. As for inftance. SR to his royal perfon and power, but that he may difpenfe .
- - It was refolved by fir Thomas Egerton lord chan- with it by a non_obflante, vid. 2. H; 7-6b. 13. H. 7. U
i cellor of England; and Coke upon conférerice withy other 8. b. Plafwden’s' Com. (irenf!o? v, L eﬂffgue.de Lincolne 2
;f; jUdgeS, upon . a queﬂion rcferred unto' them byk)ng 502. b. CO. llba 7- (aalVInS CafE. (_,0. hbo 12. fol. 5:";
" ames: ‘That one fir Robert Vernon cofferer to the 18. PR ‘ ' d 8
3 king, having contraéted . with Air Arthur. Jugram for 5. And laft rule is this, when ftatutes are enalte
ﬁ money to-aflign his office ; and fir Arthur having ob- to put things in ordinary form, and to eafe our fovereign A
o tained a grant of it from the king; It was, I fay, re- of labour, thofe laws do not fo deprive him of power, i
i folved that the bargain by the ftatute of 5 Ed. 6.c.1.6.  but that he may difpenfe with them : as for inftance, the -
i was void, and that the perfon (fir Arthur,) was difabled commiffion of tryal of pyracy upon the ﬁ?.tute of 28 4
Py to take that office, as at no time during his life, he H. 8. c. 13. is good, though the chancellor do not b
i can have it, although it become void, by the death of nominate the commiflioners, as that ftatute appoints, lﬁ
i 2ny other officer, and a new grant be made unto himy 4 Eliz. Dyer f. 211. e R I
U with a non obflante of the ftatute afore(zid. Co. 1. Inft, The queen made fheriffs " without the;uages, not- b
I 234 a. Co. 3. Inft. 154. Cro. 2. part 386. The king withftanding the ftatute of 9. E. 2. Mich. 5. &. 6. A
%L v. bithop of Norwich. Hobarts reports Roy v. bithop of Eliz. Dyer 225.b. : . Gy by
) Norwich f. 5. ; o The office of alnage g‘rar?ted by the queen without 4
As the king may not difperife ‘with the ftatute the bill of the' treafurer it is good with a non obflante "
- of 5. E. 6. nor with the flatutes, viz. of 3. E.4. againft the ftatute of 31 H. 6. c. 5. for thefe flatutes, Mich. 13.

and the like were made to put things in ordinary form, & 14.
and to eafe the fovereign of labour, but not to deprive Eliz.Dyer

him of power; and therefore the king is not reftrained f. 303. b,

'C. 4. of manufaGtures, Co. lib. 11. Monopolies f. 8.
15. R. 2. ¢. 3. of the admiral jurifdiGion Hill. 7. Jac.
Hiemaus cafe. 31. Eliz. c. 6. of fimony Co. 3. Inft, 154.

Co. Litt. 120. a. Hobart f. 75. 5. Eliz. c. 1.7of
knights for taking the oath of fupremacy.-Co. 3. Inft.

I54e |

2. When a flatute prohibiteth any thing upon a
corporal pain, there the king may difpenfe ‘with the
penalty. -~ As for example, if any man tranfports wool
beyond fea, to any other place, befides the ftaple, it
thall be felony; in this cafe the king may licenfe a man'
to do it, and he thall not be impeached of it; and fo-
tis of all other like forfeitures given to the king, 13.
H.7.8.b. 1 H. 7. 12. 2. Vide. Co. 3. Infh. f. 74+

- on the ftatute of 5. H. 4. c. 4. touching multiplica-
“tion, ‘ ‘

3. Where a flatute prohibitetﬁ.ény thing upon a
penalty, and giveth the penalty to the king, or to the
king and informer, there the king may dilpenfe with

' S | the

by fuch laws, but his regal authority remains full and
perfect as before, and he can difpenfe with them as king ;.
for all a&s of juftice and grace flow from h:m. :

16, Prerogative.

General Laws bind not the Kz'ng.b o

4 i'\ H E‘king‘igg&efpe& of the dignity and fuperex- -

cellency of his perfon, is not included within
general words, and therefore being not par_,t:(:ul?rxzed
in”an a& of parilamant, is exempted out of it,.be
the ftatute in the affirmative, or negative. ~As for ex~

ample : K ‘- " ' The
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Plow,

‘Com,

Berkley’s .

cafe,

part Ar-
miger v,

Hul!and.

The Prerogative of she

The ftatute of Weftm. 2. c. 5. which gives the ples
of Plenarty by fix months, doth not bind the king, -

becaufe the act is general, and the king is not na-
med. T
‘So by the ftatute of Magna Charts. ¢. ¥1. its pro-

vided in the negative, that Communia placita no#t fequantur

Curiam noftram, fed tencantur in certy aligus loca s but
this doth not bind the king : (or he may have u Quarq
impedit, in the kings-bench; becaufe a general a& dotl
not extend to the king, '

So the king by his prercgative, may licenfe a new

bithop to retain his parfonage in Commendam, not-
withftanding negative words in the ftatute of 25 H. 8.
‘bécaufe not exprefly named in it.

Vide more of this kind of learninz; Plowden’s Com.
240. Berkley's Cafe. 4 & 5 Phil. & Mar. Dyer 155.
a- Cro. 3. part. A:icough’s Cafe in the court of
vearde.

YR AR

r7. Prerogative.

- Judges are bound to take notice of all fatutes that

Co.lib. 4.
Holland’s

cale,

concern the King, though they be fiot pleaded.

I T is due by oath, and office to watch for Bim; who
wakes for us, nequid detrimenti capiat Respublica 3 and
if charity begins at it {elf, fo ought juftice to do, that
bis majefty who granteth juftice to all, fhould not bé
wanting to himfelf, and therefore *tis great reafon, that
the judges, who are conduit pipes and cenveyances of

the king’s juftice, thould always take cognizance of

thofe laws which advance our fovereigns intersft, though

they be not pleaded. A I
1o procf of this prerogative, this one autherity is
cflered. ' AT e B ‘
In all a&s of prrlianizng, though the matter of them
contains individual or particular things ; yet if they
touch the king, the judges ex officis, ought to take
cognizance : for every fubje€t has an intereft in the
!gn;g, as the head of the commonwealth; and if the
lnferiour ‘members cannot eftrange themfelyes of the
- actions

Ry

CrownN of ENcLAND,

actions or paffions of the head, no lefs may any fubject
é{irange himfelf of any thing that concerns the king,
their fupreme head 3 and therefore it is, that the law
accounts all ftatutes that concern the king, general
laws ; and takes notice of them, though they be not
leaded. , - ‘
d Vide more of this learning. Co. lib. 4. Lord Crorrl-
well’s Cafe Co. lib. 8. Cafus principis 28. a. Plowden’s -

~ Com. Willion v. Berkley 231.

18. Prerogative,

No length of time can weaken, alier, or defeat the
| - Kings intereft. '

N EITHE Rcuftom nor prefcriptionough.t to exalt
its felf againft the kings prerogatiye,. neither can
any laws be imputed to him, becaufe it is prefumed,
that his majefty is always imployed, about the affairs of
the kingdom, and has not leilure (as fubjets have) to
Jook after his own particular rights and interefts, and
therefore vigilantibus & non dormientibus ;fz{ra Jubveniunt
is a rule for the fubjeét; but no prefcription or length
of time, runneth againft the ki?g,_ n&)r can bring uny
rejudice to his royal rights, as for inftance. .
P g)u{’com of Longon t§ retain goods p]edg.ed, ?111 fatis- z5. H. 6,
faGtion be made, doth not extend to the jewels of the 26. a.
crown; fo if.a man hath toll or wreck, or ftray by llgm_{ys
i{cfcripﬁion, this exteuds‘ not to. the goods of the A .ﬁ‘fc’; {i 3c'Ie
ing. .

So if lapds {in which the king hath a right to '(I?‘gnii;c:z.

enter) be aliened before the king enter, yet the king o o 1,8,
may enter into whofe hands foever th‘e lands ihall 13. H. 7
come, becaufe nullum tempus occurrit Regi. ¢ 9. H.

~ The reader may meet with more of this kind of ¢ 3 5

Jearning in Mirror cap. 3. li’lowden’s Com, f 243. Co.

lib. 6. Bofwell’s cafe Co. Litt, 294. by

R K 2 | ’ ';9. Pm.;
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6 | The Prerogative of the

- I9. Preroga'tive.‘
 The ng is Lord Paramount.

Dominus N HE Feudifts divide lands, in which a perfon hat}

Afuperom- a perpetual eftate, into Feudum € Allodium ; the
nes. firft is that which a man holds by ack nowledgement of

fuperiority and attendance ; the latter, defined to be
~ land, that one poflefleth in his own’ right, without
~any {ervice or duty 5 this laft is a property in the fuper-
lative degree, which in this kingdom folely belongeth
to his majefty, the lord Paramount; the fountain from
which all lands were firft derived, and to which they
revert upon breach of allegiance, as comimitment of

treafon, &c. - '
T'he authorities to be produced in proof of this pre-

Brafton, rogative, are thefe : ’

Co. Lit.  Predium domini regis ¢ft direffum dominium, cujus
fo1.b. nullus author ¢ff nifi Deus s and therefore the pofieflions

of the king, are called, Sacra Patrimonia, becaufe the
king hath no fuperior, but (5od Almighty.
Terms of Property is the higheft right that a man hath, or can
lawf.246. have to any thing, which no way dependeth vpon ano-
b. ther man’s curtely ; and this none in this kingdom «can
have in any lands or tenements, but only the king in
the right of his crown, becaufe that all the lands thro>
the realm, are in nature of fee, andare held immediate-
ly or mediately of the crown. -
Co. Litt. Alllands within this realm, (fays Sir Edward Coke)
65. a. g8 Were E)rigifxally der.i‘Ved fromy the crown ; and therefore
a. Co, 4, the king is fovereign lord, or lord Paramount eithes
Intt, 365, mediate or immediate of all; and every parcel of land
Co.4.init, within the redlm. S e o
The fovereign lord(hip of the emperors, was thus
defcribed by Seneca, /b. 7. de beneficiocap. 3 & 4.
- Omnia rex (fays he) imperio poffidet finguli dominio 5 ad
imperatores poteflas oimnium pertinct, ad fingulos proprie-
tas : in iis ot fuprema poteftas ‘& gubernatio; non pro-
prietas rerum fingularum. Vide Do&or Duck, lib. 2.
¢. Y. un. 6. de authoritate juris civilis, Earl of Clas
rendon in his furyey of chap. 24, of the Leviathan.
i ' ' 20. Pre_

Crowngf ENncranp, 69
20. Prerogative.

The king for the public good, can deprive a fubjels
" of bisvight. o

T HOUGH, fince the law of property hath beeri in=
troduced, every man may challenge this or that to
be his own, yet in cafe of public:neceflity, for the fafe-
ty of the kingdom, his majeftv may revive that priftine
right of ufing things, as if they ftill remained in com-

mon. This do@rine is founded upon the old rule,

Salus papuli, fuprema lex eft; wherefore the property of

the fubjeét fhall not fo exclude the royal dominion of

our fovereign ; but that he lawfully may (in cafes of ne~

ceflity, for the good of the commox}weal) ufe his fo-.

yereignty, and fupereminent dominion. ]
As for example ; when the enemy comes againft the ¢q, 1ib,

realm, to the fea-coaft, it is lawful to come upon any y,, f. 12,

land adjoining to the fame coaft, to make trenches or & 13.

"bulwarks for the defence of the realm; for every fub- 8E 4.23.

jeék hath benefit by it ; and in fuch cafes of extremity, 3 H.8.15.
they may dig for gravel, for the making of bulwarks; 21 H. 7.
‘and for the common-wealth a man fhall fuffer damage, 27- b.

as for faving a city, or town, a houfe thall be plucked

down, if the next be on fire : and the fuburbs of a city

.in the time of war, for the common. fafety, fhall be

plucked down. And a thing for the common-wealth
every man may do, without being liable to an aétion ;
and in this cafe the rule holds true, Princeps & respub-
lica ex jufia caufa poffunt rem meam auferre. '
What the fupreme power may do in cafes of neceffity,
and public danger, wide Mr. Roger Coke’s obferva-
“tions on Hugo Grotius, page 48. And in his fourth
hook of Juftice, c. 1. num. 5. Doétor Sanderfon in his
Prele@ion the tenth 4z obligatione confcientie. How the
maxim, Salus populi, fuprema lex, is to be underftood,
fee DoQor Sanderfon’s Preleétion the tenth, through-
“out, and the autkor of that moft learned and profound
tralt, intitled, Sacro-fancta Regum Majejlas, c. 16.

a1, Pre-

e i

RE PRI S SRS A

B ol

4

e
i
i

25




;rQ _ The Prerogative of the

21. Prerogative.

Goods, in which no man can claim property, be.
long to the king.

T HOSE things in which no man can claim proper-

~ tydo-appertain (according to nature) to the firft oc-

cupant.. ‘Thus here in England of ancient time, wrecks

- and other cafualties, as treafure-trave, waifes, ftrays,

and fuch like, did belong to the firft finder; but aftes-

wards the law appointed them to the king, as fove-

reign and fupreme head of the commonwealth. '

‘The authorities ‘for proof of this prerogative, are

fuch as thefe : ' ' ‘

Lib. 2. c.  Habet rex (fays Brallon) pre ceteris omnibus in regm
24 0. L. fuo, dejure gentium privilegia propria, que de jure na-
, turali effe deberent inventoris, ficut Thefaurusy, Wreccum
maris, Balena, fturgio, waivium, que in nullins bonis

effé dicuntur 5~ ac etiam alie res, que dominum non ha-

bent, fuut animalia vagantia que nullus fequitur petit vel

. -advocat, '
Lib. 1. ¢. _ Fleta thus: Thefaurus licet inventoris erat, jam de
43, Jure gemttum, regis efficitury & alia quedam, que in

- nullius bonis effe dicuntur fieut Wregcuw Maris, Balgng,
Sturgto, & Watvium. ‘ '

§H.4.z.b  Allgoods in England in which no body has prbpexfy,
are adjudged the king’s by his prerogative. B

Vide more of thefe matters in Bra&on, /5. 3. Trach |

206 30 s 4o Fletay lib. 1, ¢. 45.

22, Prero=

~againft us,

Crown of ENGLAND, 41

22, Prerogative.
The king is the fovereign lord, and proprie“to‘r af |
- the narrow feds. R

T HE king of Great-Britainy is tlie lord and pro<

prietor of the circumfluent, and furrounding feay
as an infeparable and perpetual appendix of the Britifh.
empire ; he hath' time out of mind enjoyéd fupreme go<

~vernment and jufifdiction, in prefcribing laws for the

prefervation of peace and juftice, in giving rulés of na-
vigation to fuch as pafs threugh it, in exercifing all
manner of authority in matters of judicature, and in
receiving all {uch profits and commodities as are pe-
culiar to every kind of fea-dominion whatfoever. '
- That the king has enjoyed feveral fuper-eminent
rights in the Britifh feas, as fpecial figns or pledges of
fovereignty and dominion, fhall be evidenced by re-
cords, and the marks or figns are fuch as thefe. ‘

1. Making laws and exercifing fupreme naval jurz'fdz'c«.

tion over all perfons, and in all cafes

Very many foreign nations, as well as the eftates of
England, did in a libel or bill of complaint, publicly
exhibit in the time of king Edward the firft, and king
Philip the Fair, before a court of Delegates, efpecially
in that behalf by them appointed, in exprefs terms ac~
knowledge, that the king of England hath ever been
lord not only of this fea, but alfo of the iflands placed
in it par raifori du Roialme d’ Angleterre, upon the ac-
count of the realm of England, or as they were kings
of England, which truly (fays our Mr. Selden) is all
one, as in moft exprefs terms, to afcribe this whole
fea unto them, as far asthe fhores or parts lying over
Sir Edward Coke hath fet down the record itfelf at ° ~
large in French, which I fhall not, for brevity’s fake, Co.4.inft.

~ here repeat, but only give my reader an extraét of it fi 14. 21,
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- Rot. Parl,

22 ’ ‘The Prerogative of the
--- Do declare, That the kings of England by reafsit
of that realm time out of mind have been in peaceabls
poffeffion of the fovereign dominion of the fea of England;
and of the tflands fituate in it, by ordering and eftablifh-
~ing laws, fiatutes, and countermands of arms, and vef-
Jilsy ot/aé_rfwf/if_ Surnifbed than for merchandizing, and by
taking fecurity, and giving protection in all cafes needful ;
aud by the ordering all other thitigs; requifite for the main-
iaining of peace and right amung|t all other people, as well
. Of other figniories as of their own paffing trho’ the fame.
Co.4.inft. * The laws of Oleron, which (after the Rhodian laws
144. were antiquated) have now near 500 years been re-
ceived by all the chriftian world, for regulating fea
affairs, and deciding of maritime controverfies, were
firft declared by our king Richard, at his return from
the Holy Land, and by him caufed tobe publifhedin the
ifle of Oleron, as belonging to the dutchy of Aqui-

tain. ,

To thefe let me add, the recognition or acknows-
ledgment ef fea dominion of the kings of England,
- made by the Flemings, inan embafly to our king Ed-
ward the fecond, when the ambafladors of Robert earl
‘of Flanders, complaining of their goods being taken at
fea, and -imploring remedy of the king of England;
they faid more than orce, that they were taken upon
the Englifh fea, towards the parts about Crauden, with-
in the power of the king of England, and brought
into England ; but that it appertained to the king of

Rot. pat. England; to take congnifance of the crime, For that

34 Bd. 2, 2y 55 Jord of the fuid fea, and the aforefaid. depradation

Membran

o Ao avas committed upon the \afo;r‘i[az"c_i Jea within.bis territory
/ f‘o an dor- and jurifdiction 5 which are the wor ds of the record.

2. Granting Li@eizfc or liberty taﬁrzigmrs ',_tak Jib inthe

We find that a licence for fifhing hath been obtained

by petition from the kings of England. G
There is a clear teftimony of this prerogative:in a
2. R. 2, record of the 2 R. 2, concerning thofe tributes or cuf-
part. 2, toms, that were impofed in' this king’s reign upon all
Art.38,in perfons whatfoever, that ufed fithing 1n the fea. - The
Schedula. " words of the record are thefe in” our Englifh idioglx.‘ g
) : femy
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ftem; To take of every Jifber-toat that fifbeth upon the

 fea of the faid admiralty for herrings, of what burthen

foever it be, for each week of every ton fux-pence. \ :

Moreover, it appears by a record of king H. 6. that Rot. Fran
he gave leave particularly to the French, and very many cie38.H.
other foreigners, for one whole year only (fometimes g'«, Mem.
for fix months) &c. #0 go and fifb throughout the feqs at °*3% 9+5

- all timesy and as,often, &c. But this leave was granted 4

under the name even of a pafsport or fafe conduét ; yea
and a proportion was prefcribed to their boats, that
they fhould not be above 300 tons.

Licenfes to fith in the Britifh feas, have been alfo
granted by H. 6. to the dutchefs of Burgundy ; to thofg
of Brabant by E.4. to Philip king of Spainby queen Ma-
ry, for the Hollanders to fith upon the Notth coafls of
Ireland, for the term of twenty-one years, paying
yearly forthefame 1000 l. which was accordingly paid
into the Exchequer of Ireland. .

Moreover alfo, in our time {fays the famous anti- Lib. 2. ¢;
quary Mr. Seldenj leave was wont to be afked of our 21.0f the
admiral, for the Frenchmen to fith for Soals in the dominion
neighbouring fea, for king H. 4. of Fiance his own of the fea,

-table; as it is affirmed by fuch who have been judges

of our admiralty, and commanders atfea of an ancient
ftanding ; yea, and that the thips of thofe Fiench
were feized, as trefpaflers upon the fea, who prefumed
to fith without this kind of licenfe; ‘

Mr. Cambden in his difcoutfe of Yerkthire, faith;
that no ftranger durft let full a net'into the fea, till he
had obtained leave of Scatboreugh caftle.
. In thefeventh year of the feign of king James, this 6 to Maii
right was afferted by proclamation, and all perfons ex- anno Do-
cluded from the ufe of the feas upon. our coafts, with- mini

- out particular licence ; the grounds for this exelufion 1609.

you may, fee in the proclamation itfeif. = . :
.But it may be demanded, whether other;‘pfmcgs} 7
have fuch right of recciving tribute for fifhing, and
other matters in other feas?

- It is anfwered; that they have, and do at thisday .
receive tribute of ftrangers, At Coole, the empreis.
of Ruffia ;'and Wardlings and Sound; the king of
‘Denmark ' all the princes of Italy, b_ord_cr,ing‘-u‘p.on‘ the
feasdo the like ; as the Venetians in the Adnat;que
o L ’ ez 3
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fea; the Genoele, in the Liguftique; the Tufcans,
- in'the Tyrrhene; the pope, in that which is called the
Churches Sea. ‘ ‘ '

3. Granting Licenfes of fafe Condult ta Stran-
: gers. : ‘

Strangers (by the law and cuftom of the Britifh feas)
either in coming to England, or going to any other place
(without fo much as touching upon any of his majefty’s
dominions) have ufed to take fafe conducts, and licenfes
of the kings of England, to fecure, and protect them in
their voyage or paflage; of which faéts we have clear
te{timonies on records. -

Ret. Fran  Our Henry the fourth granted leave to Ferrands
ciz 5 H. Urtis de Sarachione, a Spaniard, to fail frecly from the
4.membr. Port of London, through our Kingdoms, Domintons, and
11, Jurifdictions, to the Town of Rochel. .
-~ Itis munifeft (favs Selden) that in this place, our
dominions and jurifdictions, do relate to the fea flowing
between. . v ' ,
s H, 4. When Charles the fixth, king of France, fent am-
Membr, baffadors to Robert the third king of Scots, to treat
14 about the making a league ; they upon requeft made
to H. 4. obtained pafl-ports for their fafe paflage ahd
Prater-Navigation, Par touz nos povoirs, deftreis et
Sronioriesy per Mere, et per Terre, that isy through all
our powers, ftreights, and figniories, as well by fea as
by land. , ' ' '
- It is (fays Selden) worthy of obfervationy that thefe
kind of letters for fafe conduct and paffage, were ufually
fuperfcribed and - direCted by our kings to their gover-
nors of the fea, admirals, vice-admirals, fea-caprains
to wit, the commanders appointed by the king, to pro-
tet his tervitory by fea, whereas notwithftanding, we
ind no mention at all of any fuch commanders, in
thofc pafs-ports of that kind, which were granted here-
tofore by the French king, to the king of England,
when he was to crofs over into France. Lettets of
" Rot.Clauf that kind were given to our Edward the fecond, by
13 Ed. 2. King Philip the long, fuperfcribed only thus: Philp by
rumb 7. the grace of God king of France; To our Fudges and
in durio.  Subjecis greeting.  But the realon is evident, why the
king of England waa ;wont to direét his letters to his’
SRR : - commanders

L
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commandzrs of the fea, and the French king at that
time only to his judges, and fubjects in general. Be-
caufe the king of England had his fea-commanders
throughout ‘this whole fea, as lord of the fame; and
therefore when he croft over, it was not reafonable that
the French king fhould fecure him by fea, it being
within the bounds of the Englith territories. To thefe
authorities, 1 fhall add but one more, which is this;
John king of Sweden, in thatletter of his fent to queen
Elizabeth in the year 1587. defired leave for Olavus
Wormaus, a Swede, to carry merchandife into Spain,
acknowledging that he muﬁ. of neceflity Marftz_ma
Reging ditiones pertranfire, pafs through the fea-dominions
of the Queen, which are the very words of the letter,
in fir Robert Cotton’s library. A

Thefe forementioned authorities do fufficiently affert
on the behalf of the kings of England, the dominion
and pofleflion of the fea, from that leave of preter-
pavigation or paflage, which hath been granted by them
to foreigners. ' : ‘

4 Impofing and recciving Tributes or Cuffoms, for the
3 Guard of the Englith Sea. ’

Concerning the tributes or cuftoms that were wont,
to be impofed, paid and demanded for the guard and
prote&tion of the Englifh fea, there are very many
ample, ancient teftimonics before and fince the reign.
of the Normans; but I {hall content my felf with one

_or twa. .

It is manifeft, that the tribute firft exalted in the
reign of Ethelred by Anlaff the th'ird,, and afrerwarls
impofed in the time of the Englifh Saxons, for the
guard -of the fea, which was called Danegeldt, was

" wont now and then to be paid heretofore under the

Norman kings. , B
It was paid in the reigns of William 1. William 2.
H. 1 and king Stephen alfo. And Roger Hoveden ,
faith exprefsly, that it was ufually paid, untill the time 5 .
of king Stephen. - . Parl. 1. p.
In the parliamentary records of king R. 2. we find 276.

that a tribute or cuftom was impofed upon every {hip Rot. Parl,

that paffed through the northern admiralty (thatis, in 2, R, z.
the fea ftretching it felf from the Thames mouth, all part 2. _
along the eaftern fhore of England, towards the north- Arto 38.
eaft,) for the pay and maintenance of the guard, or in Sche-
L3 - proteéiion duia.
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proteCtion of the fea; nor was it impofed only upon the
thips of fuch merchants as ‘were Englith, but alfo by
the fame right in 2 manner upon thofe of any foreign-

ers whatfoever, no otherwife than if a man that is
owner of a field, fhould impofe an annual rent for the

liberty of thorowfare, or driving cattle, or cart through
his field. " Payment was made at the rate of fix pence a
tun, upon every veflel that pafled by.

Vide more of thefe matters in Mr. Selden’s Mare

Claufum, lib. 2. c. 15.

5. Prefecribing Limits to Foreigners that are at enmity
' with each other. '

Another evidence ‘of the fea-dominion of great
Britain is drawn from- the laws and limits ufually fet

by our kings in the fea, to fuch forcigners as were -

:la't{henmity with each other, butinamity with the Eng-
l . . B .
About the beginning of the reign' of James king of
England the reft of the chriftian world was every where
at peace, but the war waxed hot betwixt the {paniard
and the ftates of the united provinces by which means
it happened,jthat both thofe parties, being in amity with
the Englith, did infeft one another with mutual and
, very frequent depredations in the Englith feas ; touching
the lawtulnels of thefe depredations divers queftions
arofe amongft the king’s officers, in the court of admiral-
ty 5 our king following the examples of his predeceflors,
Procl. 1, did as lawful fovereign, and moderator of the feas, fet
Martis 2, forth a proclamation, appointing certain limits upon’
Jac. an, the Englith coafts, within which he ordained there
1604. in fhould be fafe riding for both parties, with fafe paﬂ"age;;'
Rot. Pat, yea, and declared that he would give equal proteétion
2. Jac.  to both in fuch manner, that within thefe limits,
Regis part neither might the Spanijards ufe any hoftility againft
3% the united Netherland:, northofe againft them, nor the
fubjects of any nation whatfoever againft thofe of ano-
ther, without incurring his difpleafure.
Vide more in Selden’s Mare Claufum lib. 2. ¢

=

: ’ 6. Tba

Crown of ENGLAND.
6. The firiking of the Top-fails, by every Ship of any
Furcign Nation whatfoever, if they fail near the Kings
o Ships

Tt is affirmed by all that are ufed to the feas, asa
fact indifputable, “that this intervenient law, or cuftom
of ftriking fail, hath been very ufual to the Englith and
other nations ; and that it is very ancient, and received
for near 600 years, appears by the following record
at Haftings, a town fituate upon the fhore of Suffex.
It was decreed by king John (in the fecond year of his |
reign, or of our lord 1200) with the aflent of'.the pee:s ;
that if the governor or commander of the kings navy,
in his naval expeditions fball mest any Ships whatfocver
by fea, either laden or empty, that fhall refufe to flrike
their fails at the command of the kings governar, or ad-
miral, or bis licutenant, but make refifiance againfl them
which belong to the flect 5 that then they are to be reputed
enemies if they may be taken, yea, and their fhips and
goods be confifcqied as the goods of ememies. And that,
though the maflers or owners of the fhip fhall alledge
afterwards, that the fame [hips and goods do belong to the
friends and allies of our lord the king.  But that the perfons
‘which fball be found in this kind of jpips, areto be punifhed
with imprifonment at difcrction for their rebellion.

It was accounted treafon (fays our Selden) if any
fhip whatfoever had not acknowledged the dominion
of the king of England in his own fea, by {triking
E) ‘ ’

To be thert, that the flriking of fails is done, not
only in honour of the Englith king, but alfo in an
Lumble recognition and acknowledgment of his fover-
eignty and dominion in the Britifh feas, is prefumed a
point out of queftion. Sure the Frencix cannot doubt
of it, who by fuch a kind of flriking, would have had
themfelves heretofore acknowledged lords of our fea,
but in vain; that is to fay, they were much overfeen
in the former age, in fetting forth two edifls, or
ordinances, toacquire and ratifie fuch a kind of ftriking
fail to themfelves by all foreigners, as they were'in fo

- rafhly challenging the feadominion of the king of

England. : v

- Vide edi&s in Mr. Selden’s Mare Claufum Lib. 1.

¢ 18. &. lib, 2. ¢, 26. o
' \ To

77

W

M

s

T g

b




- memb.1,

Ret, Par,
51 H. 1.

-~

The Prerogative of the
To thefe four fpecial marks of fea-dominion, T will
add the teftimonies in our law-books, and tl";e mof
received cuftoms by which the fea-dominion of the
king of England, is either aflerted -or admitted.
It muft be acknowledged that fome of the ancient
authors of our law, after they had read through the

~civil law ?lfo, were fo ftri€t, in following thofe
determinations word for word, which they found con- -

cerning_the fea in that law, that when they treated
de Acquirends Revum Dominia, of the manner of acquir.

ing the dominion of things, they transferred them into -

their own writings. Irom thence it is, ‘that My
Braflon faith, Lib. 1. de rerum divifione c. 12. nu. 5 b’
6. Ey the law of nature all thefe things are common
running water, the air and the fea, and the fhores of the
fea as acceffories or dependants of the fea.  Alfs if burldings
be raifed in the feay or upon the fhore, f/ﬁey become t/&ef?s
that build them by the law of rations; and a little after
a right of fifping is common to al in haven, and in rz'wrs:
But this very man afterwards lib. 2. ¢, 24. nu. 2. &.
5. f. 56, & 57, fays, that by the kings grace and favour
were exempicd. from paying tolls and cufloms, tbrozm/aoa;
the whale kingdom of England in the land, and in the Jea
771(1 throughout the whole kingdom both by land and .éj
ca. '
_ A freedom was granted from {fome payments to the
citizens of London, throughout the whole kingdom, as
well by fea as by land. " S
-~ Of purpreftures (fays Bra@on) made upon our lord
the king, etther om-land or on the fea, or tn fweet
waters, either within the liberties’ or ‘without, or in’
any place whatfoever ; by which words of Bradon'is
1s recognized the dominion of the fea tobe as much the
right of the king, asthe land. - A ,
Robert Belknap, one of R. 2. his judges tells us,
t};at the fea is fubject to the king, asa part of hfs‘Enfo
lith kingdom, or of the patrimony of the.crown. His
words in the Norman tongue run thus; La Mere o/
del Legeans del Royy come de fon* Corane d  dngleterre.
He addeth to his 'words (fays Selden) in a .remarkable
way, as belonging to the erown of England, or as, be<
longing to the royal patrimory of England, to the end that
no man might queftion, whether the fea belonged to
the

the king by ther
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ight of the kingdom of England, or

of the dutchy of Normaidy, or' of any other province
in Frahce.” o o o
Another alfo, that wrote in the reign of H. 3. faith, St. Ger-

that of the old cuftom of the realm, as the lord of the manin his

nartow { that is to fay the Britifh) fea is bound to fcour Do, &

the fea of pirates, and fo it isread of the noble king Stud. lib.

Sainit Edgar, that he fcoured the fea of pirates. 2. €. Sl
“T'o conclude 3 upon the authorities that I have here

produced, to prove his majefty’s fea-dominion, was

grounded the declaration of that long parliament, Anno

16 and 17. Car. 2. which was in the preamble of their

“a& thus : that the equipping and fetting cut to fea of

a royal navy, is for the prefervation of his majefty’s an -
¢ient and undoubted fovereignty in the feas.

23. Prerogative.
The king is fole lord of all mzfvz'gaZZe rivers.

HOUGH the king permits his fubjects, for

their eafe and conveniency, to have common
paffage upon all navigable rivers; yet he hathas well the
{ole intereft, foil, ground and pifchary, as the care to
redrefs 2ll nufances and obftrutions in fuch flreams
that are any impediment to navigation and paflage, to
and from the feas, - ‘

In proof of this prerogative, thefe authorities are
producible :

It is found by commifiion, that the river of Lee, Dyer117,
which runneth from Ware to Waltham, and to Lon- a.
don, is the high ftream of the king. - :

H, 8. Granted to ffrange-ways, totam libertatem pif~ Co. lib 7.
cariam, called the fleet in Abbots-bury, which is a je cafe de
bay, or creek in the fea. o : Swannes.

The commiffion of fewers, that was awarded by the
king, by virtue of his prerogative royal, before any
ftatute made in fuch cafes, extends not only to the
walls, and banks of the fea, but al{o to navigable rivers.
And it is recited in the ftatute of 25 H.8. ¢. 10, That %5}?- 8.
: : . S . ) ) : the = .
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Reports,

The Prerogative of the
the king, by reafon of his dignity and prerogativé

royal, cught to provide, that navigable ftreams be
made pafiable, ‘ "

thelves, cafting dung, &c. incur a penalty of 54

Perfons annoying the river Thames,‘by inaking‘

24. ‘_ Prerogative.
Cbzef lord of all poris an_d havens,

T HE king, by virtue of his prerogative royal,

hath the cuftody of the havens, and ports of
this ifland, being the very gatesof the kingdom. He
only in his royal function, is trufted with the keys of
thefe gates 3 he alone therefore hath power to thutand
to open them, when, and to whom, he in his princely
wifdom fhall fee good. :

The king (fays Sir Jon Davys) is guardian of all

le cafe de the ports and havens of the realm; which are Ofia fer
cuftoms, Janue Regni s and therefore the king is Cuflos totius

f. g.b. Regni. He ought of right.to fave and defend his realm,

le cafe de as well againft the fea, as againft the enemies.

royal pil- '

chary,

56s I =

25, Prerogative.
Power of granting letters of marque and reprifal.

~ T HIS privilege is incident to the imperial crown
of England, for the advancement of trade and -
commerce ; and therefore, if an Englifh merchant hap-
pen to be injurioufly deprived of his goods by foreignerss
and cannot obtain juftice abroad, the king can_ grant
letters of marque or reprifal to the party thus wronged,
to redrefs himfelf out of the merchandizes of any fub-
jec of that country, to which the defpoilers do be-
"The authority for proof of this prerogative is

this;
: The

R grand feignior, e chivalier de nofive tealms -ne deit pren-

CROWN 0f E N GL AND. v ?811

The law of marque in fom'ei ;tecort:ls? is ggﬂzg _;;{; fCozch;nﬁ
egiitmy ‘becaufe by this prerogative the king, doth his - Z78:
liege’s right i as in the patliament holden int 11 H. 4. 23,
‘John Cowley of Bridge-water, in his petition, prayed ™
the king, that he might take marque or reprifal of
4ll French goods (having no ‘fdfe condué of the king)
to a certain value, for eertain his fhips and pther
poods taken by the French, in the'time of -the truce.

Fhe anfwer of the kingwas, that upon fuit made to the
king, he fhould have fuch Tletters requifitory as are
needful, and if the French king refufe to do him righty

" the king will then fhew his right.

Vide more, touching letters of -marque. 27 E. 3
17 4 t. 5.c. 7.

26. Prerogative.
v}v’.awer of granting licenfes to go beyond the feas:

¥ H O UG Hby the law of nature eve_ry.man‘ha'th Jus ptré«-
?l his liberty toleave his native country, and to go grinandi.
‘whither he lift; yet the rule.of ‘natural equity is to
_obferved with us, as informer times, ampﬂngf.k;the.Ro.-
mans, viz, That it is -not lawful, if pnyu:lm;al‘fo the
public interefl, according to the 'faymg.'qf 'i.roculus,
Non id anod privatim intereft unius ex Jaciis fervare Jolet,
fod quod focielati expedit. : ‘ . N
f ’% he {uthorities produced in proof of this prerogative
“are thefe : o . o _ N
* Britton perfonating ‘the king, fpeaks thus, IVul-< 123

33 ,"L‘t-

Y ~ 139, b:
der chemin fans conge ‘moftres car iffint -poet Je realme re- 3

mainer difgarnié de forte gent. . s
aI"n the’,@e‘n&h yearj'(o”f‘figl 2. it*‘was'd‘ed‘arz’d‘,) t‘hat it s .Solé%fmﬁv
not lawful for .any -arch-bithops, *bx(i}pps, ‘an’kd"gj’chgr R VAL
perfons to depart out of the realm mt?}qu;ﬁ;kmgs
leave 3 which although they "'*h'ave“‘bbtam?@, _ye}:_tjwer_c
notwithftanding to fecure the king, neinerin their -
going;, or-returning, or ﬁaymg;mpra‘éﬁr& ar'x‘yﬁ,thugg
prejudicious to'his ftate or perfons. -
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to-any of thofe that are in partibug
tranfmarints, and have gone out of the realm withoye
licence, that they return into- the realm by aday cer.
tain, under a penalty, &,  And if they refufe to
come, their lands and chattels fhall be feized to the
ufe of the king for the contempt, o
The civil law joins hands with our law inthis point

of prerogative 3 Edixit emnibus Jenatoribns (fays Di

on of
Auvgultus) nequis corum peregrinaretnr extra Italiam in-
Juflu fuo. - o o .

27+ Prerogative,
Power of granting liberties and Sranchijes,

Jus privi- T HOSE things that we term royal privil

eges,
legiorum liberties and franchifes, as hundreds, leets, wrecks,
conceden- waifes, ftrays, fairs, markets

» park, warren, deodans,
dorum. conufance of. pleas, and the |

ike, may be (though ap-

pendant to the crown) feparated from it, and trani-
ferred to the {ubject, by the fpecial grace of his ma-
jetty, from whom, and’ his .royal. predeceffors, kings
.and queens of England, all ‘thofe. fore-mentioned Ii-
‘berties, with divers others, now .in the hands of fub-
joéls;. were at firft derived. , o '
In proof of this fame prerogative, thefe authorities
.are offered: : e

Bracton, Ea que dicun?ur pr[@z'legia licet perz‘inea;:{t ad. coronam
libiz.c,24 @ corona feparari poffunt & ad privatas perfonas tranf-
num. 2. ferriy fed de gratia 1pfius regis fpeciali, o ’
39 H. 6. Theking can grant toa man a charter of cxemption;
40. a.  that he fhall not be put oh juries,. - SR

. Co.lib.12 ‘The king by his letters patents, 'canv-graf_f‘tato fuch a
the pr efi- Tenere Plasita realia per-

, Corporation,  in, fuch a. town,
dent Z{lil.d f_/analz'a O mixta.
- Council of” 1, 1is not lawful for an
theNorth. or. warr ithout h
Co.lib,1 ©F Warren, without a .
87. . who . 1s.
 wealth,

y.mén‘,tﬁ erect a ,ﬁa:k?chaf@
-~ a dpecial licenfe from: the king,
Pater. patrie, and head of - the commog-

N

S

82 - The Prerogative of the -
- Dyer, - If the king fends a fpecial command, under the pivy
128. b, feal or great feal,

Crowwn of ENGL AND. : C’r‘ag*‘

. 5 . . p ; St afe ‘de

In hocvex Anglorum (fays Cowel) legibus ¢f? Jub ,”.wr’; Monopo- °
wd pfi‘z}z'legia : pro arbitrio ﬁw,f. diim tertio pon m]zyzrzé?fa;,» vion

§,~rfanis [ingulis vel etiam municipiis aut collegirs concedere

nft, 190y
poffit Infir.2.5.

28. Prerogative.

To the king Z‘do@ ‘the czgfl‘odj of Idiot: and
| o Lunaticks. -~ -~

Cara a-
mentium,

F we look into the laws of nature, we fha}léind}:ns;
none are capable of dominion, but thofet at "I:WS
the exercife .of ratiocination 5. however hu?ian i
have introduced 2 cuftom in favour of Idiots, :l;lna; ami
and the like, fo that they now Zredgigpe}blz ftoth‘:;,r' o
enjoy, though not to,ordex: and difpofe o
?ejrti}::,35 1.h¢:g difpofal of their properties beiqngfs b]:ler:;;;
the king, who hath the fupreme care ofda]lﬂn: Su‘ %mm |
in g : ¢ir perfons and eftates, fro
in general, to defend their perfs eftz fra
all ;mnner, of violence, u.furpg,t;x_oril‘.\:and( p%px;_eeirilisn;ng
multo fortiori, it isa duty in ‘_the_kmg t(o he e A
protedt the properties and perfons of thofe that are na-
wral foels and madmen. = o
“In proof of this prerogative take thefe authorities:

he ki his prerogative, fhall have ,ﬂ‘?ﬂ-‘??ﬁ“ ‘dy“” E.z.’ |
of thl;e;al:;sgol,;"yld'ibt%, ﬁx%ding them aqd}thgx;rj}ff‘?fdn_!llte‘_ss ¢. g5 10, |
ne;:eﬂ'éries, tsc. and aféer"_‘tge' }ggath of fuch Idiots, :

rendering the eftates to the right heir.

eqij*h?sncis by Statute ; and by the Co‘r_rvxmox)éﬁlvag,'{glz ~

king has "the cuftody of the body, goods arlxl C i}akg

of Idiots, after office found; but we muft {e{e ™

adiftin@ion; for if a perfon hath once under ;}a!n li?g;

and becomes a fool by chance or misfortune, tfe éér;g

may not have cuftody of him. And with refpect to .

Lo, oty o ol g b
lgn'g‘sﬁ:f{:?ti:: tandf perfons of Idlots ﬂan_d Lunz:txcks,ggltz E:g
" TaTs 322” (’f‘;)t?é"ii:)" %ﬁfﬁ%&&'@hf i;}-f}f;ee , he gﬁi:rbi'
ﬂlﬂ“m ?Teéi‘dihg-«nev'er ‘av%‘ig:izt,*iby fayulg that ew:nihop I

ies Co.2. -

R a
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Coventry an Idiot; at the time of the feoffme

: LY O A nt, and fo h:
;‘e‘&hlmh' been from his nativity, but-upon an office fom(:d,},)g\:
CG:" iS- king fhall avoid the feoffment for the benefit of the

247‘.&.13. Idiot, whofe cultedy the law gngth the king. -

29. Prerogative,

To a thing that may be of profit to the common

people, the king can charge them without affent

of the commans.

A HOUGH the king (whofe authdz‘itj over his

X fubjedls is not only royal but politic) can nei-
thgx; _change laws, norl charge his. fubjells with
fubiidies, &c. without their confent. yet his majefty
can cémrg;: thf?m atd his pleafure, with fuch things as
may be of profit and benefit to the com ole.

., Asforinftance: the common peoge
Colib.1z rhg king may for the- bencﬁt.dfthefﬂﬁje&', make
f. 33. Le an impofition or toll, within the realm, to repair high-
cafe de  ways, ‘bridges, and to make walls for defence.
cuftoms, :I,hg ‘king may grant. a fair, and that toll thall be’
13 E'II;. 4. p;}_lrd,’ g’lythqugh it be a charge upe\‘n'the,fdﬁje‘&; becaule
:,:fégl-panbxsrfgble&s have benefit and eafe by fuch fairs.

Heddy, v. _ ‘:(gdg more, 40 E. 3. 17. b. 18.'a. 13. H. 4
Wheeler. 40 o . | |
559 '

‘go. Prerogative, .
. Nb‘tb‘i}ig‘ykfbé{ i§ incidint to the crown fhall pafs
Saom.ity, without.expref5 and determinate words,

A T ©: make men watchfil in theis affairsy and to

L put a period to many queftions, about the con-
S ﬁl’uihon’ of ‘words; it is mofk agreeable- to reafon,
- that every. man’s words fhould be taken flrongeft.
o e , _— © agemnft

ference to the king,. whofe words fhall,always be taken

‘pot permit any - of them to pafs from the crown with-

- fue in any, action. real o perfonal, and can make them,

o offered ;

CrownNo ENGLAND. &
againft himfelf; but this rule hath its exception in re-
moft advantagious for himfelf; becaufe the king is the'
fole confervator of the law, which is the common--

wealth, and becaufe he is the fupreme head, the law:
hath a more favourable eye to his rights, and will -

out exprefs and determinate words. ~ As for example :

If the king grant all amerciaments,. royal amercia- 2 H.7.7¢ |
Qe

ments do not pais.

The fine pour congé & accorder, doth belong to the Co,2.Inft
king, in fo high a degree of prerogative, that it pafles sr2.”
not by his gencral grant of all fines.

It is adjudged, that by the grant of all mines in Co.lib, 1. !

fuch a {oil, although that the grant be ex certa fiientia Alton-

&5 mero matu, mines royal of gold and filver fhall not wood’s

pafs; but the words [Soil and Mines] fhallbe taken cafe,

‘n a common fenfe, and to a common intent; but to Davy's

have them pafs from the king, they ought to have reports le

fpecial words. ' cafede ‘;“‘
The king grants to me the chattels of felons and ftoms- £+

fugitives ; for what offences {oever, I fhall not have ;H 2

the goods of one that ftands mute : for thefe are for- = 42

{eits for contempt, and this gmnt_{hall be taken ftriét-

ly, becaufe it rufheth upon the king’s prerogative.

31.  Prerogative.
- Power of Denizating Aliens. “

T HF law efteemeth denizating of Aliens a point of fus deni-
“high prerogative, anpexing it individually to the zandi.
facred perfon of the king, who by virtue of this royal
preheminence, can. make letters of denization, to
~whom, and how many he pleafeth, enabling them to
capable of enjoying the laws, liberties, and inherit= -
ances of this realm, in fuch fort, as any. natural ‘borm -
In praof of this preragative, thefe authorities are

 : A Den-
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+19E.4.8. A Denizen is
a. Co. Lit Jetters paterits,
;) i29- ;- him,  Quod
! Plowd. : o

S Com tury & gubcrnetury tanguam ligeus nofler infra: ditum
R . . AR SIS L TERE NN J IR S R )

| Berkleyv. rljgefzfzzm nyffu(n :/fnglzce orzzgfzc{u{,* &J’ ‘non alitery wec alis

The Prerogative of the

“by which the king doth grant unto

“f130b, - 'The king ‘may make a particular denization

i+ §Co. Lit, may grant to an Alien, Quod in quibufdam Curiss Juis
{129, a, {i’ﬂglzze, audigtur: ut- Anglicus, & quod non repellatur per
: tllam exceptionem quod fit Alienigena. & natus in partibus,
ot tramfiarinis, to enable him to fue only. T

Co. Litt. . The king can denizate an alien for life

$. 274. b. upon condition fubfequent or precedent.

> ashe

T ~ Civil law : Antoninus pins multis ¢ peregrinis Fus Ro-
N -8 '5,.m«anz6{?fu‘am dedit.  Thofe that were aliens of ano-
?« * ther nation, were received'into the Roman album, and
fobs R .

© - -made citizens'of Rome. = ‘

3 32.-”1 Prerlo'gzitive.m

o ‘]{iigbt;of Tribute. ~ Fo

| Jus Vedti- T RIBUTE is only due to him, in whom refides
it lgaliam, the fuperiofity majeftatical, and therefore-a pit-

hibitation to pay it to Czefar, is an ufurpation on fove--
eign power; angif there be a refufal to render it, ’t's
an aff'ront to God, and a violation of humane laws ;
for tribute and cuftoms are due to his. majefty by the
law of God, the law of nations, and by the laws of the
realm, .
1. By the Law of God. ‘

_ St. Paul fpeaking of the higher powers, enjoineth
fupjeas,' to render ‘to_ all their dues; tribute to whom
N tribute, cuftom to whom' cuftom, and this injunétion
A ;‘f\"’:ru 1s grounded -upon good authority; for we find that our
. 3 = blefled Saviour:him

Cefar the things that are Ceefar’s.

‘one that is infranchifed by the kin'g’s1

lle in omuibus reputetur, habeatur, ‘tensa~

5 In‘tail, or

ey mfelf taught, that we are to.fenderto -+

SR bebit,

~Crown of ENcLAND. R

2. By the law of Nations.

Cicero in his epiftles tell us, that Imperium fine vec-
tigalibus nulle modo effe poteft. NequeQuies ({ays Tacitus)
gentium_ fine Armis, neque Arma fine fiipendiis, neque
Jtipendia fine Tributis habere queunt.

3. By the Laws of the Red[m.

It is (fays Plowden in his commentaries) the office Plowd.
“of the king, to preferve his fubjets in peace, and their go;n.dLe.
prefervation doth confift, in the due execution of the Mairfese
Jaws; and in armour'to defend them againft all hoftility ; -
‘now armour cannot be had, nor juftice maintained. °
~without treafure, and no treafure without tribute and
“cuftoms ; hence it is, that id all cafes where the king
"is put to eXpences, in difcharge of his royal office, for
‘the proteétion of the fubject; the law yieldeth out of
the thing protelted fome profit towards the maintenance
of that charge, as for the upholding of courts of juftice,

"the law giveth the king fines, and the like; for the |
‘fafety of merchants upon the feas, cuftoms, prifage,
‘butlerage, tunnage and poundage, are to the king
“always allow’d to wage war with a foreign enemy,

“and to fupprefs rebellion, and infurretions at home ;

‘the king in parliament may levy aids and fubfidies, but
“without the royal affent and authority, the order of

both or either houfes of parliament for the levying of

“taxes, are againft the fundamental laws of the kingdom, 12.Car.z
“and fo ’tis declared in an aét made in the thirteenth year cz%- e
of Charles 2d. * Lo ) ,

Agreeable to this ufage are the rules of the imperial
law. ‘

Vectigalia fine Imperatorum preeceptos nzque Prefidi,
neque Guratori, neque Curie conflituere nec. precedentia
reformare, & his vel addere vel diminuere licet, -
- Siguis Vettigalia imponere; abfjue illins Licentic aufus
SJuerity Fudicio Civili coercetur, _ R

Non “folent nova weétigakia, inconfultis principibus,
anflitui 5 ergo & exigi aliquid, guod illicite poffideatur,
Competens Judex wetabit et id guod exaftum videtur,
S, contra puris  Rapionem. _extortum ¢fty reflitui Fu-

C.4.623.
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33. Prerogative.

o the king the bigheft and moft eminent love, [és
giance .and veverence of all kinds is dues

T O obey, revere, and love our prince; We are
bound by the laws of God and man’; difloyalty is
- an affront to the higheft, who hath delegated {overeign
power to kings and princes ; for this caufe Solomon
- advifed us, to keep the king’s commandment, and that,
- fays he, in regard to the oath of God ; but thofe {ub-
Co.2.inft je&ts that have not taken the oath of allegiance, are
on the @ much’bound, asif they had, dllegiance being con-
ftat. of DAtural, written by the pen of nature in the heart of
Marleb, every fubjec s it is therefore indelible, * Jt cannat be
c. 10, forfeited, removed nor circumfcribed within the four feas t
but fubjeéts fhall have obligations upon them of duty
and loyalty in what part foever of the world they fhalt
inhabit, and as their love and legiance flows from na-
ture, {o it oughtto be in the higheft degree of affetion,
‘beyond all other relations, yea life itfelf ; for the pub-
lic concerns were ever by loyal hearts preferred before
‘any private intereft; and therefore unto us, he necef
farily muft be dearer, from whom floweth the whole
" unity, and univerfal weal of the realm, His moft ex-
cellent majefty being the pillar + that fupports, the ftar
that guides the fhip of the commonwealthy the fpiritus
“witalis by which we fubfift : for on his life depends the
laws, the liberties, the properties; together with the
.glory of the: Englifh nation. . X ‘ '

. us fumme flelitetis,. - Howora patrem, isa precept of th‘cj
.moral law, which doubtlefs- doth extend ‘to “him thatss
 Pater patre.  Co. lib, 7. Calvin’s cale.  Prineipi fummi re-
rum arbitrium.dii dederunt, fubditis obfequii gloria reliclaefts
Tacitus, _ o E o
~ *Co. lib, 7. Calvin’s cale, Ligeantia naturalis nullis
‘elauflris co.rcetur, nullis metis refranetur, naullis finibus pre-

-mitur, ~Vide Co, Lit. 129. & 13. Eliz. Dyer 330 b, Dr.

‘Srory’s cafe. Cod. 10. 38. 4. D, 50. 1. 6. _ ,
4 ‘Alexander in Curtins 15 called Mucedvnive Columen 55'
Sjdus, o o

&

To

CrowxN of ENxcrLavD! 8y

T ftudy therefore the prefervation of the king’s
perfon, to defend to the utmoft his crown and dig-
nity, againft all violators of royal majefty, felf-love
(if not 1 bounden duty) fhould prompt all fube&s
whatfoever. : :

The authorities offered in proof of this prerogative
are thefe: . ;

In doing homage to any fubje, this claufe always Lit, fe.
ought to be added ( \{Mm le foy, que jeo doy a nofire feig- 85,86,8%:
sior le Roy) both becaufe there is (fays Sir Edward
Coke) homagium ligeum, which is due to the king only,
and alfo becaufe he is fovereign lord over all. ;

And therefore, the reafon a tenant is not fworn in Co. Lity
doing his homage to his lord is, becaufe no fubjet is 68, b,
fworn to another fubje&t, to become his man of life, -
and member ; but to the king only, and that is called
the oath of allegiance. , ‘ _.

Where the king is party, one fhall not challenge the Co, Lit.
array for favour, . becaufe in refpect of his allegi- 156 a,
ance, he ought to favour the king more. 4 H.7,8,

T'o the king (fays Coke) the higheft and moft emi- a.
nent -honour, legiance, and reverence of all kind is Co. Lit,
due, o T e b,

To this prerogative, both Cicero and Seneca, give.
their atteftation. S

The former thus : Eft antiquior parens quam is, qui, The king
ut aiunt, creaverit majori profecio quam parenti debetur is Pater
gratia. o _ pauiw,

1 That it is our duty, appears by the law of nature, the
law of God, and the laws of the realm. 1. By the law of
nature ; Seneca of the emperor, Somnum ¢jus nolurnis excu=.
biis muniunt, circumfufigne defendunt, incurrentibus pericalis’
Je opponunt : nec  hec vilitas fui eff, aut dementiay pro wio
capite tot millia accipere ferrum ac multis mortibus unam - -
animam redimere, $5c.  Plutarc. Primum. wvirtutis, opus gfts
Jervare [ervantem cetera, 2. It appears in the laws of God,
2Sam.’c, 21. v. 16, 17.Cap. 23. V. 15.°16, cap. 18. v. 3.
3. In our law, itis ourduty, as appears in 11 H.7..¢. 1,
18and 19 H. 7. c. 1. Co. lib. 7. Calvin’s cafe. Co.
Lit. fol, 6g. b. ~ And in tlie fatutes of 1 Eliz. c. 3. and
1Jac.c. 1. The lords and commons in parligment pro- -

mifed to aflit and defend the royal majefty, Wish expence
- of lives and fortunes, ‘ -

N . ‘ The '

e
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‘The latter fo, Princeps regefque & quicunque alio noe
mine funt tutores flatus publiciy, non eft, mirum amari ul.
tra privatas neceffitudines, nam fi fanis bominibus, publica
prevatis potiora funt, fequitur ‘ut is quoque charior fit, in
quem respublica convertit, '

 34. and laft Prefogative.-
| Jus fupplicationum.

E EING informed fufficiently, that we are bound

by our natural legiance, to obey and ferve our fo-

‘vereign lord the king, we may, I fuppofe, be eafily per~

fwaded, that it is our duty likewife to make prayers’
and fupplications to God, for a blefling upon the fa-
cred perfon and government of his majefty, to whom

' “we owe, under God, all the peace, liberty, juftice,

propérty #ind profperity we now enjoy.’ A
By the ftatutes of 2 and 3 Ed. 6. ¢, 1. and 1 Eliz.

- ¢ 2. and 14.Car, 2. Regis, is, ordained an uniformity

Califthe-
nes of

king A-
-Iexander.

in Curtins f# & @terna majeftas.

Pliny in-

his pane- -

gyrick to
Frajan, .

of common-prayer and fervice in the church of Eng-
land, in which office there are appointed prayers for

“the king, and this appointment is groanded on fcrip-
~ture, and the law of nature. RS -

L. On Scriptures

The Ifraclites fhouted and faid, Goéi jE;,‘ZJeJ‘/Jé ,%mgr
1. Sam. 10, 24. o ‘

« §t.Paul exhorteth all Chriftians to make ﬁipplieatidhs, | ,

prayers, interceflions, and giving of thanks for all men,
for kings;. &¢. 1Tim. 2. 2, o

2 On jbe »L.aw o9 thufe; | |

. Ego.feram immortalitatem precor regiy ui vita diuturna
Unum ommium votum eft falus principise

ey

" Vivat Rex

| fhall not 3 fubject.

POSTCRIPT.
. AVING apparented, that the imperial crown
of England is, and was at all times d¢ jure, (and
1 hope will be for ever de fac?o) invefted of thofe fore~
mentioned prerogatives, I fhall prefume to detain the
reader (2 few moments with a curfory view of fome
other privileges and preheminences, which were ori-
ginally referved to the crown, and are part of the
common-law of England ; and they are fuch as thefe:
1. The king is not bound to offer an acquittance to Acquit.
a fubject, as he is obliged to offer to the king. 2 H. tance.
7. 8. b. '
7 2. If the king make a leafe for term of years, re- Demand
ferving rent ; if the rent be in arrear, he fhall enter of Rent,
without any demand of the rent; fo fhall not'a com-
mon perfon. 2 H. 7.8.b. Co.lib. 4. Borough’s -
cafe. Co. lib. 5. Knight’s cale. 4
3. The king can grant a thing in altion, and {o Chofe in
2 H.7.10.a. §E. 4.8, Ag&ion,
4. The grant of the king fhall not enure to a double py 110
intent, 2 H. 7. 13, 3. Co, lib. 1. 52. a. Alton-wood’s '
cafe, - ' . -
5. Where a title appears from the king, the court 1
ex officia, ought tq award for him. And theking’s =~ '
title is not to be tried withaut warrant from the king,
or the aflent of theattorney-general. 12 H. 7.12.3,
Cro. 3. part. Yatesv, Dryden, -

6. The king may diftrain for hig fervices, in other Diftrefs

intent,

~ lands that are not holden of him. §H. 7. 39.a. 13
E 4.6.a. Co 4.Inftf.x1g. i

7. 1f maney be paid to the king, and in his coffers,
na judgment of reftitution, as it fhall in the cafe of a
common perfon, 6 H. 7.16.b. ,

- Goods and ghattels may go in fucceffion to the king,
though they may not to any other fole corporation,  and
Finch, 83. _ ' E o

8. The king cannpt be fued, no altion of covenant Action,

liesagaingt him, 12 H.7.13.2. 2H.7.3. b, 21H.

7' 2 QA :
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bz The Prerogative of the

No prefcription of time runs againft theking, heis
not within the ftatute of limitation of ations. A&ion
lies not againft the king, but a petition to-him in chan-
cery in its ftead. o S E
- There are no cofts allowed againft the king.

Ele&ion 9. The king may fue in what court he pleafes, and
both of cannot be nonfuit, he may make choice of his action.

courtand He need not plead an aé& of parliament, tho” a {ubje&

ation.  muft, Co. 4. Inft. 15, & 17.12. H. 7. 2. bo 14, H. 7.
23. b. 14. E. 4. 5. 29. H. 6. 26. - . :
Double 10. The king fhall not be faid to make a dou-
countor ble count or plea, as a fubject may. 16, H. 7.
plea. 12. b,
Diffeizing I The king cannot be difleized or put out of
’ poflefiion of things permanent, or of inheritance. No
‘entry will bar him; and no judgement is ever final
apainft him: and in the cafe of others, the, king may
iffue a command to the judges nat to proceed till he is
advifed where his right ‘may be prejudiced. Docor &
Stud. Lib. 1. ¢ 8. 2. H. 4. 7. b. Co. lib. 6. Green’s
cafe. 21. E. 4. 2. 4. E. 4. 25. Cro. 2. part the
King v. Champion f. 54. Cro 1. part the queen v.
Vaughan. ‘ ' :
Entire 12. Where the king comes to an entire thing by at
things, of law as attainder, or by other a& of law ; he by his
prerogative fhall have the whole. Co. 3. Inft. 55. 8. E,
4 4. Plowd. Com. 259. b. 7. E. 4. 7. Habart’s reports
: 127. Cro. 1. part f, 265. S
No diflei- 13- The entring uponme, by or without title, he
Zor. fhall not be accounted a diffeizor, or abator. 3. E. 4.
A&ion, 514. ‘The king fhall have every allion, that anothet

can have22. E. 4, 48.

Toll,pon- 15, The king fhall not pay tol!, pontage &e. 35. He |

tage. 6. 23. :
Pettion.. 44, A difleizor infeoffs' the king; the difleizes
. fhall ngt enter. Sans petition 35. H. 6. 60, &
61. , ' =
The iffue .. 17+ The king may try his iffue at the bar, or by
tryed at Nifiprius, - at his rbyﬂ pleafure,. Cro, 3. pafrt./'Sothcy Ve

* bat, or by Price 247.

Nifiprius. 18. Thekingfhallnever renderin value upon voucher.

Rendek‘ en CL‘O. 3~ pal’t.f. 76.:‘ ) “_l
’ Y@luru A {

19. If

~ king. Cro. 3. part. 349.

Crown of ENGLAND. o3
19. If the king have but two parts of an ad- Advow.

~ vowlon; yet he fhall prefent alone, Hobart’s Re- fon.

ports, chancellor of Cambridge. v. Walgrave £
”Z}; A grant to the king, or by the kiﬁg to another, Attarne
is goodWithout atturnment, by hfsprerogative. Co. Lit. ment.

309. b

22. A common perfon fhall not ‘have execu~ Kings
tion againft the king’s debtor, untill agreement debtor.
for the king’s debt. Cro. 3 part. Stevenfon’s
Cafe. ,

' a23. The king is faid to be founder, though ano- Sole foun»
ther join with him inthe foundation. Co. 2. Inft, der.
68. R o
" 24. The omiffion of the dierk fhall not prejudice the Clerks
’ ‘ omiflions

The king may prefent by parol, Cro. 2. part. v. Parol,

2426. If the king bring an ation, and the. parties die, Abate-

the writ fhall not abate. Cro. 2. part. Dominus Rex. v. ment of

Web. 481. , . o writs,
The king’s only teftimony of any thing done in his Teftimo~

prefence, is of as high nature and credit as any record : ny.

in all writs or precepts iflued for the difpatch of

juftice he ufeth no other witneffes than himfelf, as T¢/fe

Meipfo, &c. . . o o
27. Though a ftatute be -extended, yet after King fer-

the king comes before the Liberate he fhall be ved firft,

ferved firft. Hobart’s Reports. Sheffield. v." Ratcliffe,

33928. When the title of the king and a fubjeét Two ti-

concur, the king’s title fhall be preferred. Co. lib. tles con«

g. Quicke’s Cafe. lib. 4. Le Cafe de wardens. curring.

55. a Plowden’s Com. Hale’s Cafe. Co, Litt. 30.
- b,

9. The king may gr,a‘n,t a protection to protect his Prote@-

- debtor. Co, Litt. 131 h. ion.

31, Plenarty in a Quare impedit is no plea againft the plenarty.
king. Co. Litt, 344. b. Co. 2. Inft. 361. y

32. Ifthe king do prefent to a church, and his-clerk: Prefenta-
be admitted and inftituted ; yet before induction, ghe t‘l‘:n tﬁ?‘
king may repeal and revoke this prefentation. Co Litt, church.

244+ by .
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Challenge 33, Any man may challenge for the king, fhewing
. barticular caufe. Co. 2. Inft. 431. ‘ ;
Kings 34. By order of the common law, the king for his
debt. debt had exemption of the body, lands, and goods of
the debtor, Co. 2. Inft. f; Ig. ‘ ‘
Grantofa  35. The king can grant a thing that is not in him,
thing not gs he may grant, that I fhall be difcharged of a e,
mefle.  granted at the next parliament. 6. H. 7. 5. a. 32. H. &,
" 9. 35. H. 8. Dyer 56.b.
K%ngdde- 36. If the king be deceived in his grant, the grant
ceived,

Privilege

The Prerogative of the

is void, notwithffanding the words, Ex Gratig [pecialy,
ex certd Scientidy and ex mero motu, which do imply
bounty, knowledge, and done without fuggeftion. Ca,
Iib. 6. Green’s cafe, 29. b. Co, lib. 1. 43.b. 44. a 46. 2,
Altén-wood’s cafe. :

37- The privilege of parliament, of the cinque ports,

of cinque or any other place doth hold between fubje& and fub-

ports, &c.
avail not

againfl the
king.

- Kings pa-
kee,

ject; but no privilege or franchife, in cale of treafon,

felony, the peace, or'imprifonment, can be againft the

king; and therefore to difpute his commands is not

- to difpute _the jurifdiction, but the power and pre- +-
rogative of the king, and his courts at Weftminfter.

Co. 4. Inft. 25.'215. Cro. 3. part. Soutley. v. Price
24. Gro. 2. part. Bourne’s cafe. Cro. 1, part, Crifpe v,
‘Verral.

. .38, The kings palace is a privileged place
from all fummons, and citations. Co. 3. Inft.
141,

“"To come to a conclufion ; the Jaw of England hath -

fo much reverence and honour for our king, that it

alloweth him (as God’s vicegerent on earth) almoft di-

vine attributes, as, ‘ R

1. Immortality ; the king never dies, Co. Litt. g. b.

. Co. lib. 6. le cafe de Souldiers. 27. a, Co, 3. Inft,
f s G 0

2. Omniprefence; he is ever }ig.efegt'in‘cgurt,_l'l_.’ H.7.

13. b. o -
3. PerfeGtion ; the king cannot be faid to be a

minor, and in him the law will fee no defect, g
- negligence, or folly. Co. Litt, 43 3b Co, 4. Inft." -

200, & 2rol”

4- Omniicience; Rex.omnia Fura babet in Scrinip pectoris .

Jui. Co. Litt, 9q. a,
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5. Truth and wifdom; Rex fallere non wult, falli autem

non potefl.

6. Juftice; the king can do no wrong. Co. Litt, 19. bs

Co. lib. 1. 44.b. Alton-wood’s cafe, Plowden’s Com.
246. |
v, Majefty and fu‘fremacy‘

ignty and power. i _ .

> ﬁggerg}ugt g’f a dutiful refpect to thefe fuper-emi-

_nent and almoft God-like attributes, it is the cul-

tom of this realm as fir Thomas Smith obferves (lib. 2.

“ ‘} }9)at no man [peaketh to the prince, nor ferveth at the

sable but in aderation and kneeling : all perfons of the realm

be bare-headed before him : infornuch that in the chamber of

prefence, where the chath of eftate is fet, no man dare walk ;
yeé though the prince be not theres no man dave tarry there,

 but bare-beadgd.
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