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ADVERTISEMENT.

EVERY ‘Purpofe of the follow-
1, ing Confiderations will be an-
fwered in a Caufe fo national and
important, as the Subject of them is,
{ if it {hould be judged, upon a Peru-
fal of them, that the ]uﬁiﬁcation’ of
the Condu& of Great-Britain may
reft fafely upon any one fingle Argu-
ment advanced in them; or if it
fhould be thought, that the jomz
 Refult of the whole Reafoning efta-
i blifhes the Propofition which is intend- -
| ed to be maintained,

- The Quotations which are placed
in the Margin, and which are unne- -
ceffary in themfelves to fupport or
recommend the Principles of common
‘Senfe, are introduced merely as Au-
thorities, difinterefted and previous
to the Obje& in Difpute, from Fo-
reigners to Foreigners, o
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. By Writers upon Subjets of this Nature, "

of every Country, -and -of -the “higheft “Au:
;I;;gty, ‘and '}tiy t}}lje' common Ut%a.gtalbif{A :il
ations, it~ has -been " conftantly DETER
ey ‘ en conf’canﬂy DETER-
That, in a War betwsen two Nations
each Enemy may lawfully take, feize, and
poﬁ”efsy hgnfelf of the Property of :his’ Op-~
onent, ‘wherevér it can b@zfotmd,i b
F rom.’"fhls Pririciple it follows, @f};ecially
confidering how widely Commercial Interefts
are diffufed, that it is’anaéual Irnpoﬁibiﬁty
for two great, and Maritime Powers, to
engage in a War, but the Intercourfe of
all the reft-muft be liable to'be difturbed. . |
In fuch a Cafe, the Advantagesof a Neu-

trality are neceflarily mixed. with Incenves |

niencies which’ muft ‘be - fibmitte

the Neutrality muft bé réncunced.
- If the "Goods “of ' Enemies, miy be law~

Tesl{gaer v 3

d_ 10, or

-

fully feizedwherever they afe,. then it fol.

10‘?"5-’_[?}.13? they' certainly may be feized ofi=
board the Ships of Nefttals ¥, '+~ =~
o Every Ship’ going 0, or_ coming: from,
the Fort.o fan Enemy, is ftrongly atterided
with 2 Prefumption of Enemy’s Propesty.
. 7" Neutrals canhot continue Friends, if they
protect the Fnemy, or Goods of Eremics’s
 How far hb Siates of Holland thémflyes hive camid
* How far the St olland thémfelves have: carri
this Dostrine in their own Conduct towards ,l{Ie,ésutr,z;“l’sg,t céglrxlf?g

¢ating both Ships and Cargoes, is to be {een from the Placarts -

quoted in the Appendix to thi§ Cafe.

XN

Yecanfe an impartial Condud is the véry

Idea of Neutrality. L
It is incumhbent upon Neutrals to remove

a Prefumption that is againf’r'them,{by a

Juftification of themfelves, and by fubmit-

ting to a proper Enquiry; without Fraud;-

or Refiftance: - =~ < e
Neutrals therefore may be jultly detained.

Neutral Property may. be -confifcated as:
illegal ‘in its Deftination from relative Cir- -

g

cumitances *..

.. It is relative C"ir'cumﬁaricesg‘w_fWhiéh,~ by
the conftant Pra@ice of Nations; have made -

all .Commodities, *which " are - deftined " fot

Places . belonging to" the Enemy; blocked

% < Mdgnim fane aliquando momeritufn in bellis habent
¢ Etiam res minimi mommeniti, fi hoftis laboret inopia ; nec rerum

¢ jftarum aliunde copia fit.. Szpe urbes munitiffime-ob her-
‘b iftins combuftibilis, vel vini adufti inopiam fecerunt, &

¢ famein facilius tolerare militer prafidiariam quam’ rerumt '

¢ illarum defiderinm. Quis ergo neget ! tum ‘elves, tum ex-
¢ szr0s male meferi de Republica, qui talia {uppeditant hofti-

¢ bus noftsis, fine quibus facile-adigi ad deditionem’ potuiffent. -

<- Adeo. verum eft, belli  temporibus, commercia :non’ modo
¢ nter hoftes ceffare, verum etiam amicis & neutrarum par-
© tjum gentibus non promifcue permitti negotiationem cum

. < hoftibus, [nifi fibi ha fecuritatem a belligerante ‘utroque

¢ ftipulentur.] Quum eniin hofti in hoftem in infinitum omnia
¢ liccant qua ad debellandum illum {unt neceflaria, licebit
¢ fane & getitem amicam iinpedire quo mifius hofti res; quibus
¢ galidior, inftruitiorque ad bellum. gerendam “fiat, advehere
¢ poffit, feu jam {upra vidimus. - '

¢ Sin hoftes noftri cum- gente extera nobifgue ‘amica nego-

¢ fiantur, eo minus dubitare licet, quin fas nobis effe opor-
¢ teat, illa commercia tuibare, & id agere, ne quid ex illis

¢ Jyert ad hoftes noftras redeat.’- -Heinneccius.- Sylloge 114

Exercitat. 30. §.12.

B
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“up,:or invefted, to be codfidered as pro=
hlbltable in their Nature, or in other Words
- contraband ; becaufe they tend to uphold the
Enemy under Circumftances of Diftrefs.
- .-Commodities, the Property of Neutrals,

- having this Tendency, and deftined for the

Colonies of the Enemy, which are the Ob-
fe&t pf th¢ War, and under Circumflances.
of D{ﬁ,rcﬁ;, are therefore contraband.

.- Ships, the Property ‘of Neutrals, .may be
conﬁﬁ}atee:‘i upon difterent Accounts ;. upbn
one, 1n view of .Punithment of bad Faith
or a Breach of Neutra]ity' in carrying éon-,-
traband ; upon another, when failing urider

thc\fpecial' Licence of the Enemy; as the

| ,ad_cl)pted Pfoperty of the Enemy. .

. At appears, therefore, that the Subjeds
.’Q\f Holland have no Right te trade Wltﬁ’ ethz
%:,nc.:'m,x;es ~of” Great-Britain, ‘without bein g
{fubjet to Enquiry at leaft, nor in the un

: hméted Manner in which they now: pretend -
| ;g o 1t; fo far as Ath_'eyP;fi.n'ciplcs’ of mere:
Neutrality, and of the Law of Nations, are

concerned.” o :
Are they then privileged by ‘fubﬁﬁ.ing_

 Treaties? ~

i if;fedwgmtle lA.rgiimérit in their Favour
o mtirely upon the Words ' of the
Treaty of Decembegﬁ,” 'i674; > ds o the

- But, firft, the Words of this Treéty do

not eftablifh this Privilege without " Ex-

eeption. o
| o ady,

{51

2dly, The Words * of ) this Treaty muft

be judged to take their Meaning from the
Things in view, and in the Intention of the
Treaty. o | |

-+ 3dly, The Queftion is not to be grounded
folely upon this Treaty, but all {ubfifting
Treaties muft be referred to. -

- Laftly, All Duties required by the Laws
of Neutrality, and by fubfifting Treaties,
muft have been difcharged by the Ally, who
claims a Privilege under any Treaty.

.A_ri}:igile 1. Of the ,Tfeat‘y concluded at London,

December —x, 1674, between Great-Britain, -

" and the United Provinces.

From the Words of
the It gnd TId Arti-|¢ be lawful, for the
cles taken together, and|* Subjesof the Lords
with their natural and|® the States, with all

neceflary Relations to|* Freedom, and Safe-

each other, the Semfe| ‘ty,‘ to fail, trade, and

of the whole appears|® exercife all manner
¢ of Traffic in all other

That Free quﬁé' ¢ Kingdoms, Countries,

fo be.—

z"zz all Kingdoms, Coun-|¢ and . Eftates, which,

tries, and Effates fball|* now are, or at any".

be allowed tq the Neu-|* time hereafter fhall
tral— ~1¢ be at Peace, Amity,

Butl . Bz = <the

* ¢ Senfum non vana nominem vocabula ample@i opostet.’
‘L. 4 Cod, d¢ Conft. Pec. tit. 18. '

¢ Ig fhé]b ‘and may Article I.

1¢ or Neutrality, with




Article XL

X

’

¢ the Liords the States,

| fo that they (hall nog
|¢ be any way hinder-

¢ ed, or molefted in
¢ their Navigation, or

. |¢ Trade, by the Mili-

- |¢ tary Forces, or Ships

- |¢ of War,orany other

¢ Veflels thg;_éver,bc:-;
“ longing either to the
¢ faid King,or hisSub-

¢ jetts, upon account,

|¢ or under pretence of

¢any Hoftility, or
¢ Quarrel now {ubfift-
“ing, or which may
¢ hereafter . happen,
¢ between hisfaid Ma-.-

| jetty, and any other
_|¢ Princes, or "People

¢ whatever,whichare,

|<or {hgll be m Peace,
|¢ Amity, or Neutra-

|¢ lity, “with the faid

" But this Free Traf-

Jic aforefaid in allKing-

doms, “Countries, "and
Eflates, a_g’//gwed to the
Neutral, fhall extend to

all Commodities which

Lo ng/{,}f.

¢ Lords the States.”

“Art. II, . < Nor fhall
¢ this Freedomof Na-
¢ vigation and 'Com-
¢ merce be violated,
¢or interrupted by
¢ reafon of any War;

¢ but

-and Eftates.

[7]
might be carried intime| < but fuch * Freedons
of Peaceq— - . |f Jhall -extend to all
Carried T whither,\¢ Commodities which
and.from whence 2 | might be carried .
To and from  all|* time of Peace ; thofe:
Kingdoms, Countries,| only excepted,which
_ ¢ are defcribed, under
Carried by whom$ 2| the Name of Con-
By the Parties, fli-|¢ traband Goods, in
pulating. -~ |¢ the following Arr
Contraband Goods} ticle.” .
only excepted from com=~ :
ing quithin the Extent
of fuch Free Trajjic.

The Argumeént therefore ftands thus :
 As Caontraband is only excepted, from.
coming within the Extent of {uch free Traf-
fic to and from all Countries, - Pofitively ;
{o all that goes beyond the Extent of the
Line drawn, is-alfo excepted, Confequenr
tially. o L
~ The Produ& coming from French Co-
Jonies to Europe, are Commodities . which
could never yet. be lawfully carried by
Dutch Ships . time of Peace, direGtly nor
indire@ly; nor can it be thown, that they

* The Words of the "I"'re‘avy are in Latin, as follows:
¢ Sed ad omnes merces, (7. e. mercature.objeta tranfpor-
¢ tanda) qua in Pace fubvehentur,” abich fhall be carried in
time of Peace, ¢ {¢ extendet, exceptis folum,’ (not Jolis, but
folummodo) * iis quz Articulo proximo,” {Fe. '

1 Vide Objection L. of the Dutch Expofitor, at the Epd of

this Cafe.
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will hereafter fo be carried : Therefore they Jree, as in the afore-* belonging ~ to " the 3
cannot be carried zotw, by all the Words of Jaid Extent,and bings| ¢ Subjectsof theLords Y
this Treaty, = T o excepted are expreffed ;| ¢ the States; fhall be S
' The fame Reafoning holds in the Cafe which Things being | atcounted clear and
l of Goods carried by Dutch Ships dire(fﬂy ﬁopped- or taken, alll¢ free,altho’ thewhole i

or indirectly, to the French Colonjes.
. For greater Clearnefs, to repeat Part of
the Argument again, in other Words: The

Terms of both Articles €ontain an Aftir-
mative with a pofitive, particular Exceps -

tion. L ~ | -
- Affirmative~What may be carried to
and from all Countries in" time of Peace,
may be carried in time of War. L
 Pofitive, particular Exce:pz“z'ozz,—-gont‘ra-;
band only excepted. ~ 7.
- And they contain a Negative by Inference,
with an univerfal Exception, A
Negatrve by Inference~What may not
be carried to and from all Countries in
time of Peace, may not be carried to and
from all Countries in time of War, -

Jore, as well as ac-|

Things in general and
Special fhall be done.ac-|
cording to the Spirit,|
View, and Intention of
the Articles going be-

cording -to the Letter

« Lading, or any Part I

¢ thereof, by juft Title
¢ of Property, thould
¢ belong to the Ene-
¢ mies of his Majefty
¢ (except always con-
¢ traband Goods * )}

¢ which being inter-

?f‘tbfﬂi- L

R, T cepted,all T, bingsthall
~ i +{*be done, according .
1% to the Meaning and
SETREE .~ |¢ Dire&ion of ~the
. -1 foregoing Articles.!:

. It appears, therefore, from all the Words;
taken -together, of the foregoing Articles;
and "from theéir natural Conftru&ion, and
Inference; that.:the ‘Privilege, in the Ex-

Univerfal Exception.— Only Contraband
is always excepted from being carried.

If this ‘is nightly ftated; then the Con-
tents of thefe two Articles do /ead and con=

tent, and Manner. claimed by the Dutch

'*;Thq. Words .of -the Treaty are: ‘@ubus ( 7. /e. rébuéi

troul all other Articles, WhatCVGr may- be ¢ interceptis (7. 2. vel captis, vel detentis) omnia (7. e res ‘
determined to be the Meaning of, ' ‘ omnes) & fingulorum omnia (i: e. intercepta, vel capta, vel -+ - g
R E - S I ¢ detenta) ex Articulorum pracedentium, Mente & praferipo i
Article VIIL But, in this Article Art. VIII. <All that - ¢ Quibus,” refers to all that went before 5 feif, ¢ Quicquid i;
' the SEﬂ/é 5. ‘4// thei ¢ which thall be found ¢ a fubditis Dominorum Ordiz. General. impofitam efle Jepre= : il
{ ’ ' . ; !

¢ hendeizr:’ < totumid,” fomneid quod navibus:® ¢ totam oneris,

, Oé]eﬁs Qf N Commerce, | ¢ putf Oﬂ‘-_bqavrd ShlpS < .ejufdem Pars aliqua:’ ¢ (Mercibus Contrabandis),’ &%, - “
T Free,| e S S b

i ' . . i"

,




_ ifting Circumftances.

- [m] o
Tiaders, is not given by fpecial Words §
nor by Conftru&tion. ' D

-If it'is not given ‘by fpgéi_al Wo'rds, but

by Conftruction; then. it appears that the
‘Words are equivocal, and dubrous *. o
- 'Where Words are equivocal; and dubious; .
-a Prohibitory Conftruétion is to be prefumed
for, - againft -a .Conftruction that . is Per+.

miflive. . | B .
- Extraordinary Stipulations are. not to be
interpreted in the utmoft Latitude, where
they are capable of a.Conftruction to the
contraty ; but are to be underftood rather

“to contain a tacit Limitation +-.
But an extraordindry Privilege; that fubs

verts the common: Principles of the Law
of Nature and Nations, and which is ruin-
Sus in its utmoft -Extent of Conftruction,
is, fricti furis, beyond all other Privileges ;
nor can-it be given, but by {pecial Words
only. - = oooiooo SR

 'Treaties are- liable : to tacit Exceptions;
notwithftanding Words {eeming to be {pe-

cial: ©~ o S
For, -to judge of Words, we muft judge

~of Intentions.

Intentions are to be judged of from ex-

o It
* ¢ Semper in obfcuris quod minimum eft fequimur)

L. so0. Dig. tit. 17. §. 9. . ;
4 * Quz extendit Interpretatio difficilius procedit quam qua’

< ar®at.” Grotius de Jure Belli & Pacis, lib. 2. ¢ xxvi.,

par. 20. §. 1.

R S, —_

[ 12]

- It has been difputed, whether any Treaty
whatever is of eternal Obligation ;. but that
its Obligation extends no farther than to,
‘Rebus fic flantibus * 5 that is, to the fame
Objects exifting, in a future time, as they
exifted, and were in view, at the time of
making the Contract. =~ ’

. But a Commercial Treaty, which is very

different in its Obje&s, and Confequences,
from a Treaty of Peace, extends no farther
in its Obligation than to the general State

- of Commerce in exiftence, and view at the

time of contra¢ting. -~
‘What was not in being, nor probable to
be forefeen, could not be in' the View of the
contracting Parties. 'What was not in view

.of the contrading Parties, was not in their .
Intention to make part of the Obligation. " .

Objes apparently ruinous fo -cither of
the contracting Parties, had. they been ex-
ifting, or probable to be forefeen, would
have been verbally excepted 4. - -

B - - But
* Vide the Anfwer of Qlcen',Elizabeth-'to' ;he Hanfe-

’ 'Towns and States, i1595. .Camden. :

N. B. Seneca, who had no’ view to Political Cafes, but as
reafoning upon Moral Obligation, fays, quicquid mutatur,
" < libertatem facit de integro confulendi;’ and proves it by
many undeniable Examples in private Life, where a Change
in the promifing Perfon, or Circumftances relating to hiim,

alters the Obligation ‘of the Contra&. De Beneficiis, 1. 4+

c. 35, 39. : S e
: 23\7 »B.(')Thc Cafe of Queen Elizabeth was not rélative to
Peace andWar, but to Privileges of Commerce, and to Subfidies.
~4.¢ Quia cafus ne¢ pravideti omnes poflunt, nec exprimi,
¢ ideo libertate quadam opus eft eximendi cafus, quos, anis

S ” £ qui
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[ 12 ]'
But Obje&s arifing,
the common Courfe of Commercial Affairs,
but from the mere temporary A& of Fraud
and malicious Intention of the Enemy of
any one of the contralting Parties, for his
own Benefit-and- Prefervation, but- to the
\ Detnment and Deftruction of his Opponenf,
thefe Ob'e&s arifing,
poﬁemom, are’ celtamly, by every equltable
Conftruction, evcepted

For, altho’ it be true,: that, Rey inter
alios acta non nocet ; that ¢ what is tran{-
¢ a&ed between two Parties does: not pre-
¢ judice a Third -no Ways concemcd or- in-

¢ terefted;’ ' :
Yet, 1f it prejudices; - the Rule s re-
verfed ; and then the Rule i 1s, Res inter alios
acta nom juvat ; that ¢ what is tranfacted
< between two Parties, but prejudices and
¢ concerns a’ third . Party -interefted, - fhall
< not benefit either of the two Parties tranf{-

¢ a&ing, fo- far 4 as the /Thlrd is preju~

K d;ced.
- FThe

¢ qui locutus eft, fi adeffet (7, e. fi cafus adeffet) eximeret.'
Grotius de Jure Belli & Pacis, 1. 2. c. 26. par. 26. .
"~ * Sece the Marine Regulations of France in the Appendxx,
< Articles X. and XI. how litt'e the French will fuffer any Ad-
vangage-to be taken of Tranfadtions between the Neutral and
the Enemy, while the War is depending, as carrymcr with
them a violent Fre(umptlon of Collufion.
¢ Circumventio aiterius, alu non pxaebet Amonem L. 5

- Dig. tit. 17. §. 49.

4 ¢ Qui utitur: Iure {uo nemini debet facere injuriam. L. 50 :

Dig. de Reg. _]uns. ai. §orz. Dw de Aqu. &Aqu Pluv,
© Arcend.

ex pofteriort, not from

ex fraude *, and, ex.

[13]

The Trade to the Colonies of each Na-
tion in Europe was fhut up to the Sub-
je&s of every other Nation by fundamental
Laws of each particular State, Inviolably,
as it was thought, at the t1me of making
the Treaty of December 1, 1674.

The Opening a Trade to the Colonies of
France, flagrante Bello, is a 'Tranfaction be-
tween France, and the Subjects of Holland,

~ to the Prejudice of England.

There was a Defe& of every fuch Objeﬁ
at the time of making the Engagement in
queﬁxon between England and Holland.

This Trade, therefore, ex po/i Jatto *,
cannot be opened in time of War to the
Subjects of Holland ; - {o as for them to carry
it on by virtue of the Engagements. fub-
fiting between England and Holland ; prior
not only to the Exiftence, but even probablc
_Exd’cence of this Object.

The Abfurdity -+ of an Obje&, no 1efs
than the Defe& of an Objedt, ploves a De-
feé‘c of Intention. ‘
0 Coa2 o It

# ¢ 8i poft ex intervallo aliquid extra nataram contra@us
¢ conveniat, ob hanc caufam agi non poteft, propter eandem
¢ regulam, ‘“ ne ex paflo actio nafcatur, quod & in omnibus
¢ bonz fidei Judiciis eft dicendum.” L. 2. Dig. 4. § 7.
De Paétis.

+ ¢ Reftringens ]nfe:;wtatzo extra verborum ﬁgmﬁcauomm
¢ quae promiffionem continent , aut ex defeczz penitur Origina-
¢ rio voluntatis, aut ex cafus emergentis repugnantia cum vo-
¢ luntate. Defectus voluntatis originarius intell 1g,1tur ex ab-
¢ furdo quod alioqui evidenter fequeretur, ex ceffatione ra-
£ thﬂlS, que fola plene & efficaciter movit voluntatem, vel ex
¢ materiz defeflu.’ Grotius de Jure Belli, 1. g.'¢c. 16, par. 23.




- [14] o
It never was, and never could be, the
Intention of any contracting Parties, to fub~

je& the Meaning of their particular Con-

tracts to the accidental Interpretation of
their own Enemy. It was not therefore
the Intention of either England or Hol-
land. - . _

By the Treaty of December -2, 1674,

was intended' a Right to trade with the

is conceded by the Treaty of December

Enemy in time of War in fuch Places, and
in fuch a Manner, ds either of the contract-
ing Parties might do by the Laws of the
Enemy’s Government, which are ftanding
Laws in time of Peace.

If it is afferted, that by the Treaty of
December v, 1674, was meant a Right to
trade with the Enemy in every Place and
in every Manner, pofible, which it fhall
be in the Enemy’s Inclination to allow in
time of War; : o

“Then it is afferted, that it was the Inten-
tion of the contracting Parties to bind
themfelves * by the A& of their own
Enemy, to their great Prejudice, and per-

haps to their Deftruction ; which cannot

be admitted in Equity, .
But whatever Privilege of free Commerce

IT8

L | 1674,
_ ¥ To fee the Abfurdity of this Argument and Affertion, it
is proper to refer the Reader to the very Words of the Dutch

_Expofitor himfelf, Obje&tion I'V. at the End of this Cafe.

¢ Non credendus eft quifquam ad magnum fuum incommo-
¢ dum6 f¢ voluifie obligare,” Grot. de Jure Belli. L. o. c. 16.
par. 26, : '

['15]

“1674, it was intended to be conceded to.

the State of the contracting Party, and to
its Subjeéts, generally, - -

If the Enemy, for his own immediate
and temporal Intereft, pleafes to give to cer-

tain particular Perfons, Subjeés of any neu- .

tral Power, a Licence to trade to his Colo-
nies ; yet 'neverthele'f.s,“if an Enemy - does
not give this Liberty, as a general and con-

Jftant Privilege, to the neuttal State itfelf,

but confifcates all fuch Ships of theirs as are
found trading thither without that Licence,
then that Licence is fpecial and perfonal. -
" Therefore that fpecial dnd perfonal Li-
cence does adopt all thofe who have it and
their Property in the View of Subjects of
that Government which grants the Tiicence.’

A Datch Ship trading to the Colonies of -

France, without a Licence from the French

* Government, is confifcatéd, as good Prize:

“to French Captors. o
m "g"f;‘;foré %11 Dutch Ships fd Ticenfed,
are adopted French Ships. — = =~
The Privilege of the Treaty of December
+1, 1674, is minutely reciprocal in 1ts De-
‘gree of Extent. - ‘

+4 The manner in whicha reciprocal Privi-
lege is enjoyedin the firft Inftarice, eftablifbes
a Precedent for its Extent 1n a ’fecbondl In;-
flance. e ddie
" % Thefe Licences are figned by the King himfelf, and differ
‘greatly from the common Paffes granted by the High-admiral
of France, for Voyages in Europe. ) bos id

+ ¢ Semper in ftipulationibus, et in czteris contrallibus 1
s fequimur quod aéum eft,” L. 5o. Dig. tit. 17. §. 34

B T T TR o TR e A T D 2 e
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A Precedent eftablithed is unalterable,
or its Degree of Reciprocality is deftroyed.
~ After the Conclufion of the Treaty of
December +1, 1674, Holland continuing the
War with France, the Subje@s of Great-
Britain had the Benefit of ‘a2 free Trade

with France, till the Year 1678, when the
- Peace of Nimeguen was concluded; |

~ But the Subjects of Great-Britain have
not, at any time, enjoyed the Benefit of
this Privilege in the Extent, which the
Subjects of Holland now claim it for them-
felves. | S |
. The 'Subje&s of Great-Britai |
traded to the Colonies of F fanéﬁ.a e

If Great-Britain 4as enjoyed a more ex-
tenfive Benefit from the Privilege, in a for=
mer Inftance, than the wi// now allow to
Dutch Subje@s, Holland Aas-been injured,

If Dutch Subje@s fha// enjoy now a more
extenfive Benefit from the’PriVilege"than

Great-Britain Aas enjoyed in a former In-

ftance, Great-Britain w7/ be injured.
Such free Trade, as the Subjeds of
Great-Britain enjoyed at #4ar time, is reci-

- procally to be permitted zow to the Subjects
~of the.States-General, and no other,

But the Intentions of a ‘T'reaty do not more

fubje&: ittoa reftriGtive Interpretation, than .
it is reftrained by other {ubfiting Treaties,

equally in force. ,
8 That

O A A & A A & A A & &

L] - |

That a Treaty thould not fubfift in force,
it muft be abrogated, fpecially *, by a fub<
fequent Treaty. - R

The Treaty of February =3, 1673-4, 18
not abrogated by any Treaty.” .
- All Treaties, fpecially revived, draw
their Force from the A¢ of Revival. -

‘No Treaties therefore, which are revi=' -

ved, have greater Authority, as being prior,

“or pofterior, in orde_‘i* of Time, but are as” "= "
one Treaty from the A& of Revival.

‘The Treaty of February +3, 1 673_4,' is
a revived Treaty. -~ o

" The Force of an A& of Revival is beft =1«

feen from the Words of the Treaty of Se-

ville, acceded to by the States-General,

November 21, 1729.

Article I. ¢ All former Tr_eati_es, and George IL.
Conventions of Peace, and of ‘Commerce, 1729 -

concluded between the contra&ting Par-
ties, refpetively, fhall be, as they hereby
are, effectually renewed, and confirmed, in

and ample manner ‘as if the faid Treaties
were bere inferted word for word, the faid
‘Parties promiﬁng_not to do, or fuffer any

all thofe Points which are not derogated |
from by this prefent Treaty, in as full

‘thing to be done, which may be contrary
-¢ thereto dire@ly, or indirectly.” |
o ':I;h‘us the Treaty of O&ober 29, 1709, between Great-

‘Britain and the States-Géneral, is abrogated by exprefs Words
- in the Treaty of January $2, 1712-13.
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Not only by the laft mentioned Treaty

~ Not only ‘by the laft mentioned T'reat

of Seville, but by the Article, Hague, De.

cember 30, 1675, which is relative to and

explanatory of the Treaty of February -2,

 1673-4, as of a Treaty fubfifting in full

.Jgr;es 1. '-,Vlgpr? but by the Preamble to the Treaty

;v 5 . of Windfor, Auguft 17, 1685, 4
illiam IIL. - By the Treaty of Whitehall, Auguft-

| 1689, Article IL.. o 'A"uguﬁ%’

Ameryiz-3. . By the Treaty of Utrecht, January 32

1712-_13. “ . v“'j’"o.’

.- By tl}c; -_ijcaty of W@ﬂ'minﬁéf, F ébruary

6, 1715-16, Article II. =~ 7

By the Treaty of Weftminfter, Mé{y 275

George 1. By the Treaty of Vienna, acceded to by

1731-2. .the States-General, February 20, '\173'1-..-2‘.'

Chatles I~ By all thefe Treaties feverally, the Treaty

H73:4-- concluded between Great-Britain and the

--StaAt?SfGen'eral, February +2, 1.673—‘4'.,‘ is

Apecifically named, -approved, and con-

firmed. - | -

George I.
1715-16.

George IL. 1
1728.

~ The fecret AIthleofthls .T.re\a;ty Of:lFeié .

‘bruary =3, 1673-4, is'as follows: ,
- ¢ Neither of the faid Parties thall give,
¢ nor confent that any.of their Subje@®s, or

€ Inhdb,itants,, ﬂ]au givc any Ald, deaar’ or-

< Qouncil, dire&ly, or indire@tly, by Land,
¢ or by Sea, or on the freth Waters, nor

¢ fhall furnith, nor confent that the Sub-
¢ jedts and Inhabitants . of their Dominions

and Countrics, fhall furnith any Ships,

1191 ,
| < Soldiers, Mariners, Provifions, -Money,
1 ¢ Inftruments of War, Gun-powder, or any
"¢ other. thing neceffary * for making War, to
« the Enemies of the other Party; and the
prefent Article fhall have the fame Force
¢ and Virtde, as if it had been included in
the fame Treaty. . =~ o
.+ 'This. Treaty of Peace and Alliance, -Fe-
_bruary =3 1673-45 was the Bafis_and Pre-
liminary to that of Commerce, December
1, 1674, the prefent Object. of Conten-

-,

LY

n

tion. T
~ "Both Treaties are confidered in the View
| of one Treaty by the Article, which is ex-
. plaﬂ'atory*bf ‘them both, Hague, Décemb.
305.1675.
in force:-Yet each Treaty being contra-
diGory to the -other, how is the ~Queftion
to be determined? . . . i
A pofitive, but permiffive Article, muft

‘pofitive, but negative.
- If ‘we deter

| etermine more, favourably, the
Point it Debate between them muft be /jf?

" undecided by equally fubfifting ‘Treaties ;
and in refpect of Things nominally fpecified

| -1
% The Words of this Treaty are in Latin, as follows, and
" point out a relative Contrabandity, (if 1 may ufe fuch an Ex-
preflion) from Circumitances of Neceflity. - N
- ¢ Neque fubminifirabit, nec {fubminiftrari confentiet, viftu- -
¢ alia, aut alla alia adbellum, Sfaciendum neceffari (neceffary in
< osider to take War) hoftibus alterivs partis ~* " .
v

Both are equally fubﬁf’ciﬁ(g, “and .

_yield to a contrary Article that is equally

open fo common -Principles of Netztrdlii‘j', as -
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et

in bor}l Treaties, thofe Articles which are
‘in their Terms mutually deftructive of each
other,” muft be withdrawn out of the Quef-
‘tion, as neceffarily * null and void. | -

Article IV, Treaty, December +2

Articie 1V, treary, Dec er +1, 1674,
Subfifting. o

- Provifions, Gold,| To be carri df

and S;_'[vér, “coined and|the Eneml;eof ?i:::hg;

not coined, all Sorts of | Party,

Metals and Naval- :

 foresmm e

Secréz‘ Article Treaty, Feb. -3 i et
‘ _ > -3 16734,

| ;{éragated," but revived and ﬁtéﬁ;iéng "

dﬂ;/zé_igczlx, Z!/d'gzzg',/;nd Not to be carried to

other “thing (be-|the Enemy of ei

Sides . Infiruments  of |Party. i Of'eltih‘:r
War)  neceffary for|

;male_mg' War, to the
Eﬂ%@' . e

" The Dutch claim an Extenfion of ¢
) n E; on of -

.il)ng free, not only the above Comglofi?ggs'
ut all others, being Enemy’s Property, in

;zvgry Place and Manner poflible, at any fime

‘ %’ a prcten.d’ed‘ Conftru&tion of the Wdrd;

of the Treaty of Commerce, December 4,

1674,

The Treaty of Peace and Friendfhip,

'F ebruary"‘fé, 1673-4, founds the Effence of

all. Hliance, pofitively, upon no Aid, nor

- - ‘Favour
”‘Ubipu nantia inte . ‘ _ i ;',.’
L. 0, Dig, th 17 40 183, oA TOUT 73 !

[21]

Tavour, nor Counfel,. ‘being -given- to the -
Enemy of the other Party. o . o .
. If the Conftruion and Extent claimed,
is admitted, all Confidence, as’ between
Allies, is deftroyed; the Enemy enfecbled
is favoured, aided with Counfel; -and -fupt -
plied with Means, to carry on a *long and

bloody War; the Trade of his Colonies is

fecured, which are the Objec of the War;
the Mariners and Veflels before engaged, .
of Neceflity, in the Bufinefs of Commerce,
are employed to complete the Armaments’
of the State, and the-Ally of the Neutral’
‘may be ruined, beyond Recovery, although'
now f{uperiof. | L e ey
_ But this conftruéive Privilege of cover=
ing the Property of. the Enemy, in {o ex-~
tenfive - and ruinous a Manner, - is contrary.
to a pofitive Declaration of a fubfifting
Treaty, and is granted ~in éfpec,ial»Wordjs.

by no Treaty; therefore we muft rejeét the
Claim to this Extenfion, or we muit allow.

that which is leaft fupported. .
~ Whatever is the Meaning of the Treaty
of December -+, 1674, the fame, is the

Meaning of the explanatory Article of Au-
guft 30, 1675, as to the Obje& of Com>=

merce out of Europe, which is the' Quef«

tion.

D2 : j.vxth.

. 7 #* See p. 24 of this Cafe, and the Note,

If the Treaty of . D,ecémbef. *!, i:674, ,
means only Freedom.  of Traffic iz Europe
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‘with the Enemy, - then 'the ‘Explanatory- /
article means only a Freedom of Traffic, -
 from-an Enemy S P01t to an Enemy s Port,

- in Europe. * S

"No- ‘Argument therefore can be drawn in .
favour of "the Prrvrlege, as claimed by -the’

Dutch in its Extent, of a Free-trade to thé:
Enémiies - Colonies in - time of War, from'
this Article; mdependently of the Treaty

Of December 2, 1674.-

 'The:famé Reafons' that hold agamf’c the>
Extenﬁon of the Privilege without {pecial:
'Words,- in“ithe Treaty, hold agamﬁ the:
~ Extenfion of the Privilege Wrthout fpecrali

Woras, in the Article. ;
"The EXplanatory-ar ticle - rtfelf proves

' vagarnﬁ: any ‘Privilege to: be extended by‘

Conf’cruétron, Wrthout {pecial Words.
If an- addrtronal hxplanatory~artrcle was!

o abfolntely neceffary to extend the ‘Freedom

of Commerce, permrtted in general Wordsi
by the ‘Treaty, in one Step, then'i is-anotheg
{pecifical and - additional Article : equallys
neceﬁary now, to eatend it full farther in
dnother Step.” ¢ SRR
The laft (Lei‘cron femains: <

¢ In the prefent War between Englanc&
¢ and France, have the Subjeé’cs of Holland
difcharged their Duty, in the Relation
which the bear to England s Neutral-
friends and Allies, {0 as to entitle them té

-

L

¢ any Beneﬁt of Neutrahty, or to the Privi~

¢ leges.

[23]

¢ Teges that are fuppofed to belong to them,

¢ by any Treaty ¥

“The "Privilege of Free-commerce Wlth
the Enemy does' not extend by Treatres
to America.

" The Dutch dre ltherefore upon the Foot-

1ng of mere Neutrals i in Americas \

“Neutrals not carrying Enemy’s: Property,
nor Contraband nor lending" their Names:
with a. fraudulent ‘Viéwto- conceal ; nor:

domg any A& that 1s fraudulent in-its In-:

tention or Appearance, are niot- liable to any-

Confifcation  or’ Expences attendmg the-

Conteftation of -their own Property: But

otherwife theExpences, attending the Proofs,

neceffary 'to remove ‘the Prefumptrons that
arife agamft them; from: their own A&,

ought to be charged to their Account, a.1~.,'

though they thould be releafed.”

-And no Conclufion is to be drawn fromy

4. Number releafed, that therefore they
were unjuftly detained, or charged Wlth the
Expences of Conteftation.
But the Dutch have lent their Namea
‘to French Sub_]eéts to cover F rench Pro-
erty.
P ‘The Dutch fa1hng to French Colomes,
have femned * Voyages to their own Colo—

nies, to defraud and fruftrate the Subjeé’cs‘
: of Eng]and in the lanul Pnrﬁnt of their

Rrght,

"% ¢ The Precantion taken of felgmm Expedltrons ta our

¢ own Celomes, Dutch Expoﬁnon, pP- 9s

AT




Right, and in the Profecution of “a juft

War., ] ' SRR S
The Dutch have carried Provifions from

Britith Ports to the Enemy, under pretence’

of Property deftined to Neutral-ports *.

. 'The Dutch have fuffered their Territory

to become the Channel and Repofitory of

the Commerce; and even the Arfenal of
Military-ftores and Neceflaries of the Ene--
my of England ; and have aided and coun-
feiled the Enemy, in every Method that

might complete his Voyages through their

Medium, with Safety, as they hoped; to
him, and Impunity to themfelves. S
- The Dutch haye failed to and from the.
Enemy’s - Colonies, in the View of natu-:

 ralized or adopted French.

. Special - Permiffions from - the French.
Government have fufpended in their Fa-
vour, flagrante Bello, the -eftablithed and

fundamental

* It is certain that the Dutch Trade, to and from the
Colonies of France under thefe Circumftances, is a Contraband-
trade, although many of its Objels are’ of a promifcaous

ature, if thefe Circumftances are parallel to this Decifion of
Grotius. - o ' -l

¢ In tertio illo genere ufus Ancipitis, diftinguendus erit Belli

¢ Starus. Nam fi tueri me non poffum nifi qua mittuntur inter-
< cipiam #eceffitas jus dabit. fed fub onere reflitutionis, niff
¢ caufa aha accedat ({cilicet, hec caufa quz fequitur) = -

¢ Quod fi juris mei executionem rerum fubvedtio impedi-

¢ erit, idque fcire potuerit qui advexit, ut fi deditio vel Pax -

< expeQabatur tenebitur ille, ut qui debitorem carcer: exentit,
¢ aut fugem €jus in frandem meam mftruxic. Et 2d damni dati
¢ modum res guogue cjus capi, et dominium earum debiti con-
¢ fequendi caufa quari poterit.” De Jure Belli, L. 3. ¢. 1.
par. v. §. 3. : s ' S

‘as follows: CT ']
“Article IV, ¢ The mutual Obligation of The Fa&.

‘e B M KN W oA owm

T251
fundamental Laws of the Enemy’s State in
time of Peace, without which they could

“not fail to the French Colonies, but -would
be condemned when taken, as Prize to

French SubjeQs.

So far’therefore as any. orie ~'0f thefé'Cif— -

cumftances is ‘trué; fo far are particular
‘Dutch Subjeés liable to all Inconveniences
refulting from every A& of their own, in-
confiftent with the Idea of Neutrality, with

‘the Law of Nations, and the Rights of |
true, unmixed Hollanders.- =~
By the fubfifting Treaty of Weftminfter,

‘March 3, 1677-8, . of perpetual Alliance
‘and Defence, renewed and confirmed by
‘all the Treaties which renew and confirm

‘the T reaty of February -2, I 673—4; there
~is ftipulated between the King
‘Britain, for himfelf and Succeflors, Kings

of Great-

‘of Great-Britain, and the States-General,
Confederacy with the Confederates, and
‘Enmity with the Enemies of each other,

-,

affifting and defending one another is to be

fervation and Maintenance of his Majefty
and the faid Lords the States-General,

."Rights, '\Poffeﬁions.,' 'Immunit-ies',"and Li-
berties, (as well in refpect to Navigation

4 ; by

underflood, and doth extend to the Con-
_their Countries and Subjecs, in all their

~as Commerce, and cvery thing elfe, both

e TN LI B e RN € T A T SR ST AL T TN I L
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,The Fa& .© by Seaand Land wh1ch thall - be found ¢ dlately after the Party that is already at The Fa@. h“
¢ to-belong to them by .common Right, or ‘ Rupture fhall ‘#equire 7¢; during which. !

Minorea in- < have been acquned by Treaties already | < time he fhall' ufe all his Endeavouts’ byﬁf,‘;sD,j;Lfﬂ
;’:lf:f and ¢ made; or to be made in the manner ¢ his Embaffadors, and other Minifters, toby the States-!
' Avowed ¢ aforefaid) with and againft 2l Kings and « mediate a juff Accommodation between$eer © il
notorious ¢ Princes, Republicks and .States. So. far the Aggreflor ‘and Difturber, *and’ theiﬁiﬁﬁi‘;"" h
. b

| Preparations ¢ -forehy - that if his Maje{’cy or. the faid

for the Inva-
i fionof Great-¢

€ i

_ ¢ Party firft attacked or molefted ; and yetuld not - 1

“Lords the States, . in prejudice to the faid < thall #n the faid time give powerful Aﬁ‘lﬁ_}’fg}‘:‘j{tt’gg tsf?‘
€

 Briain orlre-c Tranquillity, or prefent or future Neutra-

¢ land. fo that

. the Enemy’s < upon between his Majeﬁy, and the faid Ay

’ ‘ y fuch
f?ﬁ?ﬁnﬁgt ’ ixpf}nner Wélagoevel dﬁ ur éfedhm tlgﬁPof— ¢ Lords the States-General; the which,Succours as
bo doubred. © fcflion and Enjoyment of.their - itatcs, < though there had been no mention made‘g’;‘{nrif

¢ lity, fhall-hereafter be attacked, or.in.any

¢

€

« Territories, Towns, Places, Rights, Im-
-¢ munities, and Freedom of Commierce,
£
<
€

Navigation, or any thlng elfe, Wthh his
¢ Majefty, or the faid Lords the States-

¢ General now enjoy, .or fhall hereafter

< enjoy by common Right, or by Treaties
already made, or which may be made as

< aforefaid ;: his. Majefty, and the faxd Lords
¢ the States-General, -as foon as they are in~
< formed of it, . or required. thereto by each

¢ other, fhall do all they poﬂibly can, con-

(A

¢ jointly to terminate the Troubles or Ho-

‘< ftilities, and procure -Reparation -to be
< made for the Lofs and Injuries done to

N .'A e

¢ one of the Alhes f
Article V. ¢ And in cafe the. fald Az‘z‘empz‘
or Trouble -be feconded by an open Rup-
ture, ‘that Party of the two Allies, who
is not attacked, fhall be obliged to break
| -w1th the Aggreflor in zwo Months, imme-
; 3 dlately

- ance to his Ally, {uch as thall be agrech“houf af-

‘of them'in ‘this Article, thall ‘be kept fumnith,
“and obferved, as if they had been in-
ferted and fet down therein. = It being
“already left to the  Choice of that Party
of the Allies, which thall be at’ Rupture,
to ‘continue to- enjoy ‘the Benefit of the
faid Succours, in cafe the Conjuncture of
the Times, and the State of his Affairs |
fhall ‘make him prefer the Effect before
“an open Rupture of hxs Ally with the
"Aggreﬁ'or |

NP SR T TP SR S N SR TR Y

Sepamz‘e Arz‘zcle

The States to fend
thoufand Foot
~armed, with

Demzma’ed not com~y.
plzm’ with, nor any fix
Aét done,” at the time Well

. of ' Requifition toward|twenty Men of War

complying, or even to-|well fitted up iy
ward [hewing an Im‘lz— vi&‘,‘?‘u‘?di p anc

mzz‘zm o camp@

E | Befides

tording theu‘ ;

X--n
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Befides the. Strpulatrons of thls . Treaty, }
" Requifition being made, Succours .as above Nk
-are to be fent to fecure the Succeflion of

- the Houfe of Hanover, i confequence of z‘be

Requfi z‘zo;z Treaty of Utrecht, Jan.
1712-13. .

Art1cle XIV ¢« The States General {hall
< at the Regueft of her Majefty, &¢. furnith
¢ ‘the Succours hereafter mentioned, to make
¢ good the Guarantee of the. Succeﬁion of
¢ the Crown of Great-Britain.” .

It appears, in both the above- mentroned
" Treaties, - that the Party requrrrng 1s. to
Judge of "his own Neceflity. In the laf’r
mentioned Treaty he is to judge: of the J
Danger of the Barrrer, or of the Succeﬁion. !
- The Requifition makes the “Succour
ftipulated to be due, accordmg to the Words )
of both the Treaties. R

Notorious or avowed. Preparatrons, on
the Part of a declared Enemy, to attack
or invade, necefTauly endanger. the ObJe&
guaranteed; and are a Foundation for the
Requifition : Great-Britain therefore is en-
titled, in {uch-a cafe, 1o Succours by both
Treaties.
- But it 1s contr ary to theé Intentron of the
Contrac, that the Party who'is to fuccour,

thould ]udge of the Foundat1on for e~ j

qurrrng it -
If it relied upon hlm, he Would have 1t-,

in his Judgment and Power to fuccour or

. .x.“\ e e not’

A e

Y uéhon

[20'] :
not and the Vrew of the Contraé’c mlght -
be fr uﬂrated . '

If he is * unable, a tempo1ary Inabrhty
may be remedred and it is in his Power.

If a perpetual Inabrhty prevents his ng-—
ing the Affiftance ftipulated, the’ fame In-
ablhty prevents hlS recervmg any Beneﬁt
ftipulated. :

' The Non-performance F.of part of an
Alliance; is' a ‘Diffolution - of the Whole,
Whatever are the Reafons.

- The Dutch therefore, asa Republic, hav-

ing done 0o one A& towards complymg
with the feveral Duties which are placed.
to their' Account by the Spirit- and by the
Letter of every fubfifting Treaty; and their
Subjects being guilty of ufing every FiGtion
that is contrary to good Farth in their Tran{-
aétions with the Enemies of Great- Brrtam,

‘they have forfeited all Title to the eXprefQ

Privileges of any Treaty, much lefs,” under -
thele Circumftances, can’ they claim a Prr- :

‘ Vllege founded only y upon one Treaty (if it

1s-founded at all) by a foreed and fa)fe Con-,

Ea

% Notw1thﬁandmg then' own Danvei, the Dutch States
have neither angmented their Marine nor Army. - .. ‘
. ¢ Si pars una faedus violaverit, poterit altera a foedere

¢ difcedere, nam capita feederis fingula conditionis vim ha-_

¢ bent.”. Grotius de. jure Belli & Pacxs, lib. 2. c.x5e par. 15.:
, Avgas s [orondads ob wn BonGaﬂe; u;g av guuo[/aaa/m v dealy |
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To confider the Objecions.

“summaryEx-  Objection 1. The applying ngdoms,‘

%"a{}:"gfftg‘e Countries .and Ef’cates, from the Ift Article,
Dutch Ships. to Commodmes in the IId Article .of the
If}mﬁerdam Treaty of December 43, 1674, is unfaith-
%°'*  ful, and without Foundation. |
Afg/wer It appears to be otherwife, from;
the View of the Ift and IId Articles, as re-
: latwe to each other. :
Expofition, Oé/eﬁzm II. The Propoﬁt1on of Al'tl-
Page . Cle II. " But this Freedm of Commerce fhall
' extend to all Cammodzz‘zes which might be car-
ried in time of Peace,. is to be confidered in;

é its Connexion and Totality.
| | A;g/fwer It has been confidered fo Proof

Objection I,

tExpoﬁuon’ , Oé/e&’zo;z L. If Juch Commoa’ztm as may

Page 8. not be carried info all Comztmes i time of

Peace, may not be carried in time of. War,,

awithout Ca;gﬁfmtzm, then, Muflin and Printed. -

,g | Callicoes carried into France would be deem-
the Confequences of this Propofition, which-
du& of Great-Britain.

lation to one particular Fa&, it is not to

be argued againft from its Confequences,
when applied to another partlcular Fact.

i | trading

ed a lawful Prize to an Englith Captor; by

is maintained, in Juftification of the Con-

~ Anfwer. If a Propofition .is true in re-

- If this Propofition is true, fo far as it
relates to the Words of the Treaty on which
it is founded, and to the Cafe of the Dutch

[ 3] ,
trading- in America to the Colonies of:
France, it is not lefs true in that relation,
becaufe it may not be true in the Cafe of a
French Smuggler, and in Europe, Wthh
may be different. |
- But it may be true ’Wlth refpeé’t to a
French Smuggler. There may be no Ab-
furdity in the Confequence, por any In_)ury
to the Dutchman.

- The ObjeGion itfelf proves, that the
Goods of a Smuggler (being a Frenchman )y
would not be, protected by the Ship of a
Dutchman, from the Words - of - the Treaty,
which is the Confequence we are charged

with. The Goods of a Neutral Smuggler.

are out of the Queftion. The Goods of
Enemies are the Obje&t of the Treaty.—
We ‘may therefore allow the Confequence,
I believe, without- overthrowing ' the Pro-

pofition, which is faid to be abfurd, and.

therefore not true, upon ‘account of thxs

Confequence.

. Obyjettion IV. 'The PthIblthIl or Per<Expofition,
miffion - of the Commerce in queftion, isPage$.

not the Matter of any Engagement between
England and Holland; and it never had dny
Relation to them; but depends folely on
his Moft Chriftian Majefty’s Will.

Anfwer. ~If it is not the Matter -of any

: Engagement between England and Holland,

then neither England or Holland are bound
bv 1t, the Affirmative of which the Author

of




i et o

n Expafition,
‘Page 9.

T321.
of this extraordmary Aﬁ'el tion - mtended to
rove.

Ships trading to French Colonies -in Ame-

rica, might have entitled the Dutch to have -
made Prize of the Affienta- Ship of the"
Eng lith South-fea Company, when the States.

contmued the s\War with- Spain, - after the
Peace concluded between England and Spain

at Utrecht, July +%, 1713, till about June 26, -
1714, -when Peace was concluded betweenT

Holland and Spain. .
- Anfwer.. 'This is arguing from Confe-

quences againft a Thing that .is true, from-
a Suppofition of a Thing that may not be -
true, -nor fimilar in - all Points, as it was

anfwered to Objection 111.-

It would be fufficient to fay, if the Dutch |
m1ght have taken the Affienta Ship.confift-

ently with the Treaty in queﬁlon, they
-would have been juftified in doing it.

But the Cafe anfwers itfelf, . It was the
.Ship of the South-fea Company, the Goods -
~ the - Property of -the South-fea Company ;-
~jt-was -not a. Ship licenfed by a paltlculal"
but- it -failed under  the

perfonal Permit, -
Sané&ion of.a National T reaty ; nor.were

[0); eélzon ' T he. fame nght and fup--
pofed Meanlng of the Treaty of 1674, which -
entitles the Englifh to make Prize of Dutch.

the Goods on-board the Goods of the Ene-‘ .

mies of Holland.

B’ué

[33]
But laftly, the Cafe: never exifted, to ex-

ercxfe the Indulgence of . Dutch Captors.
Therefore ‘no: reciprocal Indulgence -can

 be claimed for Dutch: Traders in the prefent

Quettion.

Tt appears .froxn the Conventlon of Ma—

dl‘ld May 23, 1716 that ‘the Affienta Ship Geo. I. 1716.
never failed dufing the War between Hol—
'-land and Spain. . :

. The Words are; Paragraph 8

¢ As to the' yearly Ship, and Wl‘]lCh thcy'

¢ have not fent to the Indies in the Years

‘ 1714, 1715, 1716, his. Catholic Majeﬁy -

¢is pleafed to make the Company amends.’

*That it did not fail in the Year 1713, and |

the Reafon, appear from Paragraph 6.
. Objeétion VI.

Dutch Sh1ps brmgmg Merchandlfes to Eng-

~land.

They do -not ca1ry l\’[erchan«-
-But

- An _/'fwer
dlfes from Englith Colonies to Europe

“France, with very great Severity, confifcates -
- Dutch Shlps for Reafons that Englith Courts
. of Admiralty .

have with - Tendernefs con-
fidered, only as juft Caufes of detammg

: and of Expences, hitherto; in-which Regu-

lations. of - France, whether juftified by the

) LaW of Naaons or not, the Dutch Govern-

~ ment’

_* See in the Appendix to this Cafe, the Marine Ordonnances

of l'rance pxcfented to the States of Holland

kY

-France does not confifcate Expofition,
Spam{h Swedifh, - Damfh - Hamburgh,/ &rPage ro.

i
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ment have acquiefced; and they are becorme
the Law of Nations to them by their own
‘Acquiefcence, in' all Cafes where Treaties
do not extend, 'or operate between them and
their Ally the other Party at War; who,
in fuch Cafes,” may, whenever he pleafes,
in all future Decifions, refer to thefe Regu-
lations too, as the Law of Nations, acqui-

efced in by the Neutral, and as equally

binding in the Favour of the Ally; fince
he has a Right to be put upon a Level

with his Enemy, whether he demand_srit','

or not, of the Neutral. B k
Obyjection VII.. The Englith Government
‘have in their Power to put a Stop to fuch
Proceedings . againft the Dutch Traders,
without referring them to the tedious and
fo very expenfive Courfe of Ordinary Ju-
ftice. . S
Anfwer. In Defpotic Governments, as
in Turkey, Judicial Proceedings are fhort
and precipitate, becaufe they are arbitrary.
Englith Subjeéts, committing Aés of Pi-
‘racy, are apprehended and tried in fuch
Cafes, by Law ; nor can they otherwife be
tried or punithed. = As to Expences, no
Dutch- Ship detained, having produced all
authentic Proofs of a truly Neutral Property
and Condu&, and of the fri& Obfervations
of Good Faith in every A&, is, or ever *

. _ was
" * Ibegleave to obferve, that the Conceflion made inad-
vertently by the Author of the Refponfe an Memoire, is not

‘ - grounded

TR

was burthened with Expences of Contefta=

tion ; but, on the other hand; is entitled to-

Demurrage; and the Captor, who has  un-
juttly, and without probable Caufe, at his
own Peril, detained the Neutral; is punithed:

.with full Cofts, and liable to every other

Punithment that. may refult from Difobe=
dience to the Inftrutions of his own Go-
vernment, which he is bound by every kind
of Obligation to obey. o

Anfwer. That the Sentences of fhe ‘Engj-

-lifh Courts of Admiralty have been over-
-hafly, is anfwered by Objection VII. =~
- 'That they are unjuft and arbitrary, is not
‘true : For they decide by Evidence out of]
- the Mouth of the Captured Party, and not|
-of the Captor, whofe Evidence, as well as
- the Evidence of third Perfons, is never ad-

mitted, but where no other Proof can be
had; as when the Captured abfcond, or
‘have deftroyed all the Papers. The Evi-

~dence * of the Ship’s Crew,. and the Ship’s

Papers,

: LgrOunded upon Fa&.— ¢_Je fouhaiterois feulement. qu’ orf®

* peut trouver quelque expedient pour empecher que les Hol-

- ¢ landois agiffant dz bonne foi,” fuffent fujets a payer des fraix
-~ ¢ de procedures dont ils ne font coupables. Ceft un grief
_, ¢ je P'avoue : on pourroit le juftifier ; mais il vaudroit mieux

¢ I'oter—P. 8. Refponfe au Memoire. T
~* See the Royal Inftruétions, June 4, 1756. Article IV.

. "And the A& of Parliamcn‘t for the Condemnation of Prizes,

1756,

F o  Ses

1

" Objection VIII. 'The Sentences .of‘ -the Expofition,
Englith Courts of Admiralty have been oyer-F28 #-
‘hafty, arbitrary and unjuft. .

.
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Papers, jointly condemn, or acquit: If they
contradi¢t one another, farther Proof is in=
dulged to be brought by the Claimant ;
from the Defe& or Negle@ of whieh, if he
fuffers, it is with Juftice—But the Englith
‘Courts of Admiralty decide not by the Laws.
‘of England, with regard to Ships or Cargoes
detained as Prize of War, any farther than

of Law acknowledged by all Nations; which
are the Foundation of their Decrees ; they
have no Intereft between the Parties, but
are entirely independent and remote, as are
all other Englith Courts of Juftice, from the
immediate Direction of the Throne, in par-
ticular .Cafes, unlefs where there are Inftruc-
tions previoufly exifting, before fuch Cafes
came before them ; and which Inftructions

They are therefore not lefs the Courts of
the Captured, than of the Captor.  Nor
are any Ships, or Property of Neutrals, de-
tained in the prefent War, yet, ‘properly
{peaking, Prize,. tho’  condemned in  one
Court of Admiralty; if the Claimants do
not forego of themfelves their Right of
Appeal. There is a Court of Review in

- from p. 1. to p. 17, London, 1753.

the laft Refort, confifting of Perfons of the
| | higheft

" See alfo the Letter of his'Grace the Tuke of Newcaftle ;
 and the Anfier to the Meimorial of the Pruffian Minifter,

thofe Laws co-incide with the Principles -

are in confequence of an A¢ of Parliament.

Parties. - C

T flnfwér.

[37]

‘high“eﬁ:' Rank and Undcrﬁ:andings, to do

complete and ample Juftice between  all

- Objection 1X.
the laft War, there were Cafes determined
to the Enemy’s Ports. - S
In Decifions that were made
after the laft War was ended, there may
perhaps have been Inftances of one or two

* favourably with refpect to the Dutch trading

" Dutch Ships trading to the Enemy’s Colo-

nies, with great Lenity releafed, under par-
ticular Circumftances; ‘adjudged, neverthe-
lefs, to pay all Cofts to the Captor. But in

‘National Caufes *, under different Circum-

ftances and with different Confequences, and
R | - de-

~# Jtis by no means the Spitit of the Roman Law, or of
the Law of Nations, to reft upon Precedents.  ° o
- ¢« Non Exemplis fed Legibus Judicandum eft.” L. 13. Cod.
& inter 1. omn. Judic. IR S

¢ Licet is qui Provinciz przeft omnium Romz Magiftra-

¢ tuum vice & officio fungi debeat, non tamen fpetandum eft -

¢ quid Romz fa&tum eft, quam quid Rome freri debeat.’ Li. 12.
Dig. de Officio Przfidentis. o ’ - L
< Senatus non ligatur {uis anterioribus Sententiis, quin va-
¢ leat poftea in contraria judicare, Chriftinzus.” Vol. L. Decif. |
Concilii Mechliniz. o - L o

¢ Argumentum 2 fimili eft multum fragile & infirmum, nec
¢ procedit quando datur diffimilitudo etiam parva.’ Everard.
Topic. loc. & fimili, §. 2. o

¢ Res per fe valde cft permciofa,:"exemﬁi_is non legiblls jvu, '

< dicare, cum ex leviffimi perfonarum,. vel Iocorum, vel tem-
¢ porum judicia mutantur.” Bodinus de Republ. 1.6. c.6..- .
¢ Mutatis hominibus quid obftat mutari Sententias ?’ Byn-.
kerfhoek, Quaft. Juris Publici. L. 1. ¢. xi. p. 92 Ed. 1752,

In Courts of Appeal in-
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Page 13,

determined by drﬁ'erent Perfons, at different

Times, there may very juftly be different
Determinations, For all Decifions in. former
Cafes, are ‘but {o many Inferences: from
Principles; and. therefore cannot have any
Authority farther than the Principles them«
felves thall be found to have Authorrty, upon
a fuller Examination. ‘But in the laft. War,
Holland had entered into the Confederacy 3
her Troops had taken the Field with thofe
of Great-Britain,. againft the common Enés
my ; ‘and the-had fent ‘the Succours ihpu-
lated, immediately, fuch as they were, upon
Requifition made. The contlary is the Cafe
now, in every Particular.”

Oé/eéfzo;z X, No Warmng nor Cautlon
‘was given, -
) A’?g/fwer
tification.’
granted to, the States of Holland generally,
the perpetual Privilege of a free Trade to her
Colonies in Peace and in War, by folemn
Treaty, priot to the prefent War, and ‘had
not granted a femporary Privilege, ex poft
fczéi‘o, to Dutch Subjects parncularly, then

‘There was no Ground for No-

it _might have been. expedient for Great<

Britain "vo. ‘have . oppofed her Prote{’catlon,

' and to have notified, that in cafe of a War

breakrng out, , the would not be bound
confequentrally, ‘nor . pre_;udlced by that
'Ireaty ;. becaufe otherwife the  would

‘have

“If the French’ Governiment: had‘\' |

|

{39]

have bccn eﬁeemed to ha‘vc aequxefeed in

it
But the Cafe ds totally upon a dxﬂ'erent
Footxng,r as it appedis from Fads.. " .

. 2dly,~ There: was.:. ng. Ground 2£0 ;nénfy‘
to the Dutch Government, what was- itifx

derftood to be the Extent of that Privilege

of Free Trade, which is granted to them,

and which . they are ftill allowed, by the
Treaty of December -, 1674.

There was a éno*wn Precedent for the Ex-
tent of the Free Trade which Holland
might,

Enem

lith. with France from the Year 1674 to
1678, during the War between Holland
and France ; therefore ‘theére "was no need

to notrfy concerning a Trade, a Precedent”
of which was already notorious; and which.

was not expeé’ced to be carried on in fo

~ extenfive a Manner, as to render all Le-
nity and Indulgence impoffible,” and the
leaft Delzz_y ta . zmpede it, dangerous and

fatal .

Lh(’d There are Tunes, Difpofitions, and
Clrcumﬁances, when fuch Notices might
be conftrued as amounting to a Declaration
of War ; and of thofe Times, Difpofitions,
and Circumftances, the Governing Powers

are the fole and proper Judges, as they are
of_

“and ftill may carry on with the
in time of War, by the Example-
of that which was carried. on by the Eng-‘

R
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| of the Inconveniencies and Dangers which
| y refult under fuch Viev he S

% may refult under iuch Views to the oState,
: and to their own Country; by the Exigen-
f . SR . . .
! cies of which they will moft certainly be
guided, as they will moft certainly be ju-

tifed -~

|

I
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APPENDI X

Z\HE States of the United Provinces,
., ~in their Wars with other Countries,
“have, at different Times, interdicted "all
“other Neutral States any Communication -
with the Enemy, whatever, under Pain of
* . Confifcation of both Ships and Cargoes.

In Proof of which are the Placarts, pub-
lithed July 27, 1584, April 4, 1586, Au-
guft 4, 1586, June 26, 1630, and Decems=
‘ber 5, 1652. oo

. In the Plaéaft of June 26,: j6'30 ¥, are .
the following Words: | _

Article I. ¢ Dat Schip en goed van Neu- Articte I,
¢ tralen, in of uyt vyandelike havenen in .
- ¢ Vlaanderen komende, of ‘zoo na dezelve

L. , I ¢ zynde,

- ® ¢ Gatis defendi poteﬂ:‘ rigor ejus Dec're'ti," 26 June, 1630, ,
Bynkerfhoek. Quaft. Juris Publ, Ed, 1752, Printed at Ley- -
den, L 1. ¢. xi. p. gl ‘ o
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¢ zynde, dat ongetwyfelt is, dat zy daar in
¢ willen loopen, geconfifqueert zullen wer-
“-den, om dat - haar . Hoog Mogende de
¢ voor{chr, havenen met Oorlog fchepen
¢ continuelyk defer hoouden, om de com-
¢ mercie met dan Vyand aldaar te beletten,

¢ ’t welk van ouds in gebruyk is geweeft,

¢ op’t exempel van alle Princen,- die ook
¢-gelyk “regt' in® zodanige -gevallen ge-
¢ bruyken.’ - S

< Ast. Lo & Nearral Ships ond Goods. pafling

~¢in of-out"of the Ports of the Enemy in

'

¢ Plandets; or being fo niear them, that there

-~ can Bené Poubt but they will go into them,

¢ fhall be: confifeated :  Becaufe their High.

LY

Mightinefles continually befes thofe Ports
¢ with Ship,s of War, in order to hinder any

"¢ Commeérce with the Enemy. ‘Which has
"¢ been an ancient Cuftom, warranted! by the

~ <« Example of all Princes’ .

¢ pen na ne zelve Vlaamfche: haveren: ge-

A‘,}rt. II. < Indien uyt de qught- l;rie;;en,
¢ of andere:befcheiden bleek, dat de fche-

deftineert waren, niet jegenftaande Zy nog

‘verre daar van daan zynde wierden' agter-
“haalt; ten ware Zy proprio motu,. €er z

SUip't geﬁght of gevolg van’s Land’s-fchepen

‘raakten, e adbuc miegrd paniterende, ve-
randerden, ’t geen, pro re- nata, ex con-

"

[

-

2 T
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< jecturis & circumflantiis, zoude geoordee]t

¢ worden.’

And alfo Ships and Cargoes are to be

Art. T < If, from the Bills of Lading, Ard Ir.
< or from other Circumflances, it appears

¢ that the Ships were deftined to the faid

Ports in Flanders, notwithftanding they
~were - overtaken at a Diftance far from
them, or had of their own Motion changed
their Courfe before they came jin Sight,
or were chaced, which fhall be deter-
~mined, pro re nata, from probable Con-
jeétures and Circumfitances,” -

N
L Y LY

[

"

venen komen (fonder nood daar in ge-
¢ raakt zynde)al wierden de zelve verre daan
¢ van daan’ genomen, zoo lang zy van_die
¢ reyfe in geen vrye havenen van haar of een
¢ neutraal geweelt zyn, maar geweeft zynde,
¢ niet, ten ware -2y.in't uytkomen der
¢ voorfchr havenen van’s Land’s {chepen ge-

v

N

Are. TIL ¢ Welke uyt de vootfchr, ha- AsicleTiL

< volgt, en in een andere haven, als haar .

¢ eigen, of daar de reyle gedeftineert Was;

¢ gejaagt, en wederom uytkomende op zee:
- ¢ verovert wierden. - o

Art II.I;V < Or which ‘S'hips come from the
¢ aforefaid Ports (unlefs driven into them by

G

porcy

Article 111

¢ Ne-
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£ N,e_ccﬁilt.y') altho’ they were taken at a Di.
¢ ftance far from them, fo long as they have

)

‘ of tJheir own, ‘or any Neutral Port ; but
hgvlng been in, (vzz. in fuch Ports of the
Enemy in Flanders) notwithftanding, in

mC R R

L)

aforefaid . Ports, they are followed, and

TN

¢ own,or to Which t'heir‘ Voyagc'vvas deftined,
# gnd. upon their coming out again from
¢ thence, if they are taken at Sea,

~The‘Ships and Cargoes arf: in thls ,Cafge

to be confifcated,

The Placart of July 24, 1 584, confiders

the Blocking up of the Enemy in a moft
extenfive Manner, {o as to Comprehendlthé

‘Enemy’s Coaft; which is grounded upon

this Principle, as it is to be imagined, that

& Fleet lying in the Entrance of a Harbour
is not ne‘ceﬁary to make the Meaninggf thc

Word Blocked up ; Whié_h"ma’y certainly be

‘taken, as it is by the Dutch States in “this
Placart, in a wider Senfe ; and that 'éVefy

Harbour is blocked np, ] burnc, to every
Harbour 15 dlocked up, guoad bunc, to ever
Ship deftined for that Harbour that is ;aken{

‘altho’ many Ships may efcape: It is blocked

up go'allylntfsn;ts and- Purpofés as to that
particular Ship ; and, for this Reafon (to

not on that Voyage been in any Free Port .

cafe, if, on their coming out from the’

driven into another” Port which is their

fife the Words of a Dutch miodern * Writer
of great Authority) becaufe the Captured |
are gone fo far as not to have it in’ their -
Power to return:, . And it may be obferved,
that it is indifferent, certainly upon the
ghove ~mentioned - Principle, whethér the

Ships are taken by fingle Cruizers; '-Q'rj;'byf.';t,' \

Squadron: o

The Words of the Placart, confifcating. both
| - Ships and Gargoes; are: i
¢ Die binnen de banken van Vlaanderen
of op de kuften van eenige verbodené
‘havenen gevonden worden; zullen gecor--
deelt worden tegen defe Ordonnantie . ge-
"daan te hebben, ten ware zulks gebeurde
door treffelyke en wel bekende nood.” .

&~ & AL N o

~ ¢ Ships, that are found within the Banks
¢ of Flanders, or oz the Coaft of any for=
¢ bidden Hatbour, thall be adjudged to have
¢ offended " againft this Ordonnance, even

¢ where this happens from - evident well<

< known Neceflity.”

Ships and Goods taken snear the Enemy,
are prefumed to be going to the Enemy,

and confifcable. Vide Placarts publifhed by

the States-General, 1665, 1672. .
* ¢« Quum eo jam funt progrefli unde locus redeundi . non
- ¢ eft Bynkerthoek, Queft. Juris Pub. L. 1. ¢.xi. p. 8g.
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Dommation & de Jeur

[ 461

T/ve Ordoniiance of -the States-General, pkm

“hbibiting all Commerce with England, De-

cember §5,.1652, s

Ceft pourquoy etant
0bliges a raijon. de ces
hoftilitds de reparer &
Jaire reparer les dits
dommages avec. I aff-
Sance de Dieu, "d’en
prevenir d aitres a l'a-
venir, & -4 ‘empécher
autant g’ en nous off
@ ceux- dudit Gonver-
nement les commoditex,
& les. hofes neceflaires
par lefquelles ils pour-
rotent  continuer 4'a-
porter du dommage a
L Erar de ces Pais, &
aux - bous habitans d'i-
ceux s Nowus gvons trou-
9. bo & jugd necef-
Jaire d'ordonner a fous
ceux qui font fous notre

as _follows * :

¢ door de voorsz vy~
¢ antlicke
¢ genootdruckt zijn-
‘.de, omme de voorsz,
¢ {chaden, door God’s
¢ hulpe, te repareren,
¢ doen repareren, ende
¢ alle vordere in toe-
¢ comende, voor te
¢ comen, oock “daar
¢ benefens  de ruine
¢van de  Commercie
“ende Navigatie de
¢ fer Landen, foo veel
¢ doenlijck, te belet-
‘ ten, ende tot dien

“eynde die vande

¢ voorsz. Riegeringe,
“foo veel in Ons s,
¢ te benemen, ende te
¢.verhinderende com-
< moditeyten ende be-

(;’(ﬁ;zcz’re bien expref-

‘/é’mgvzz“ L

< hoeften,

¥ This Ordorinance is publifhed in Low-Dutch and Frénch,

"1 the Corps Diplomatique, Tom
;,iﬁ’I‘?ﬁ‘.m:':!fT;?zg::..t R SR

E
.

+ VI Part 3. Printed at the

S

« Soo ift, dat Wy

aggreflien -

Sfement, comme ayffi & a-
vertir toutes autres
Nations qui font en Al
Fiance, Amitié & Neu-
tralité auvec cet Etaf ;
comme nous Ordonnons,

1]

[ 473:/] ”

¢ hoeften, daer mede
¢ de Selve -den. ftaet.
¢ defer Landen, ende
¢ degoedelngefetenen
¢ van-dien, verder. af-
¢ breuck fouden hon-
¢ nen doen, derhalven
¢ goet gevonden ende

¢ ben, allen .dan ge-
‘ enen die onder on-
‘ fe gehoor faemheyt

¢ zijn ftaende, te or-

¢ Scherpelick te ver-
¢ bieden. oock in ’t
¢ vruntlijck te adver-
¢ teren en te waer{ch-
¢ ouwen  alle andere
¢ Natien met defen
¢ ftaet in - Verbondt
¢ Vruntfchap, of te

¢ de,” &e,

Being ,leigéd, _ théreforé,' - by reafon of
thefe Hoftilities, with God’s Help, to re-

pair, and caufe the faid Damages to be re- -

Ppaired, to prevent others for the future,
and as far as poffible to hinder the Ruin of
the Commerce and Navigation of this Coun-

\

try ;

< noodich geachtheb-

¢ donneren, ende wel

¢ Neutraliteyt -flaen-




et A e

| I 48 ]

{ry ; ‘and for this end to depnve thofc of
the faid Governiment, as far as it is in ouf
Power, of the Conveniencies and Neceffaries;
by -which they m:tghf continie to damage
the State of this: Country, and the good In=
habitdnts thereof ; “we - have thOught it fi¢
and nece{/Tary to-order all thofe who are
under our Obedlence, and moft exprefsl
forbid them, as alfo.to give Notice fo all
other Nations which are in AIhance Amity,

N~ 7 Merc/?)mzdy’é o
: guczlzz‘e, ou nature gm

Ceptées, dans guelgues)

'ézw‘mr de la Dowine-
Do tront

and NeLtrahty Wlth this State; as we
do, @"i‘.

Qg{é d iy en zzvmzz“

fﬁffoﬂﬂe des Habitons|« S|
de - ces Pais wait a
stigerer de wmener on
franfporter hors de ces,
‘Pais; on hors dautres
Pcm‘, quamm’!, Pia-
ces ouFilles dzreﬁ?fm’m‘
“ou mdz?’eéfemmz‘ au-

Denréede guelgue /&rz‘e,
e puzje etreé; nalle ex~
Ports, Lesy, Villesy &

Places & Aﬂfrlez‘ﬂrre,
Héoffe, ou Ir/dﬂde, ou

< Are.L. ¢ Eeif’cehjck

dat van nu voortoen
¢ niemant van d’Inge-
¢ fetenen defer Lan«
¢ den, hem {al heb-
¢ bentebevorderenuy¢
¢ defe Landen, ofte
¢ oock uyt eenige an~
¢ dere Landen, Ko<
¢ ninckrijcken, Plaet=
¢ {fen; ofte Steden, te

¢ yervoeren ofte tran{= -

¢ porteren, directeli«
“jeks ofte indirecte~
¢ ljck; naar eenige
¢ Havenen, Eylanden,
¢ Steden, - ofte Plaet=
¢ f{en van Lngelandt,
¢ Schot-

Sl NS —
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tlon du prq/ém‘ Gou-\
vernement | d’ Angle-
terre, ni 4 avoir qu-
cune Correfpondence a-
wvec les Habitans desi¢

dits Royaumes, ou De-.
pmdanc&v, par 1_',5’2‘2‘7%"q

ou autrement, tendgn-|!
tes an defavantage de
cez‘ Etat.

Qawffi Perfoﬁne du¢
Monde, quozt g’ Efran-
ger, & non Zmézz‘a;zz‘
de ces Paz:, wait @

mz‘reprefzdre de fczzrq

rien de ce gui ¢ft dit|
gi-deffus, fur peine d'e-
tre punis fans aucune
conutvence, comme En-
nemis de cet Etat, &
en outre fur peine de
confifeation des Vaif-
Sfeaus: & Merchand ifes
qui ﬁ trouveront avoiy
ew  deffein daller  en
Angleterre, ou autres

Places  comme. de/m,:
o la valeur 47 weyx &
& tcelles, au cas g 2ls.

ﬁzem‘ deja retirés. &

guon ne les ait p 1

/hﬁ?’, .o

¢ Schotlandt,ofteYere
¢ landt, oftc anderen
¢ onder de gehoom
¢ faemheyt vande je-

genwoordige Regi-
“eringe van. Enge-
¢ landt ftaende, eenjge
¢ waren, Gooderen of -

quahteyt, ofte na=
¢ ture de Selve oocke
¢ fouden mogen we-
¢ fen, geen uytgefon-
¢ dert, ofte oock eeni-

ge correfpondentm
¢ ende gemeen{chap~
¢ met d’Indwoonde~
‘ren van Engelandt
¢ voornoemt, ofte ha-
¢ ere onnderhoongcn,
¢ door Bueven ofte
¢ anderﬁnts, - {trick~
< ende tot naedeel van
¢ defen Staeten, te
‘ houden, in eeniger
¢ manieren, datioock

¢ relt, al-hoe-wel en

< Vreemdelingh, ende

geenlngeftenendefer
s Landenzqnde,hem t
‘ geen

\

¢ te . Coopmanfchap- -
|¢ pen, van.vat foorte,

¢ niemandt. ter We-

SO
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ben t'onderwinden,|¢ emt,” ofte andere
€ op pene van daer|¢ Plaetfen. als vooren,

¢ over,” als Vyanden|¢ vervoert te worden,
-~ ¢ vanden Staet, fonder|¢ ofte de waerde van
-¢ eenige conniventie,| ¢ dien, by foo verre
¢ geftraft te -worden,|¢ de felve albereyts
¢ ende voorts op ver-| ¢ uytgevoert, ofte an-

¢ beurte van alle de|¢ derfints niet te be-

¢ SchepcnéndéGood— ¢ komen fullen wer-
¢ eren die men b‘e»— < den.’
¢ vinden fal, dat ge-]

- Article I.° < That 'ﬁ.'o'm" henceforward

¢ none of the Inhabitants of thefe Coun-
¢ tries offer to carry, or tranfport out of -

¢ thefe Countries, or out of any other Coun-

¢ tries, Kingdoms, Places, or Towns, di-
¢ recly, or indirectly, any Merchandife, or
¢ Commodity of any Sorz, Quality, or Na-
¢ ture foever, (none excepted) into any
¢ Harbours, Iflands, Towns, and Places of
¢ England, Scotland, or Ireland, or:others

¢ in the Dominion of the prefent Govern-

¢ ment of England, nor to have any Corre-

"

Jpondence with the Inhabitants of the faid
Kingdoms, or Dependencies, by Letzers,
or ofherwife, tending to the Difadvantage

*

2 ¢ Inhabitant

rr—

¢ geen voorfz. Is uyt|¢ pooght worden naer
¢ defe Landen fal heb-| < Engelandt voorno-

of  this State.  Neither fhall any Perfon
f ¢ whatever, fl%augb a Foreigner, and not an

[sr]

¢ *Inhabitant of thefe Co'untri'es, undertake

¢ to do any thing of what is faid as above, -

¢ on pain - of being punifhed, without any
¢ Connivance, as Enemies of this State. .-

< And moreover, on -pain of forfeiting
¢ fuch Ships and Merchandize, as fhall
¢ appear to have been deftined for England,
< or other Places as above, or the Value
¢ thereof, in cafe that they are already

. ¢ withdrawn, and cannotv_be laid hold of.’

The Contents of other Articles are as

follows : o . ‘

Article IV. < All Neutrai-ﬂliPS‘ are to

¢ 'keep the high Seas, and not .to ‘be found
¢ upon the Coafts, and particularly in the
¢ Bays and Creeks of the Enemy.’

- Article V. ¢ To be vifited, and their Do--
¢ cuments fearched, that the Dutch Com-
¢ manders may be aflured that they are not

¢ gOing to England; if it appears from the
¢ Documents, or from other Circumitances,
¢ that they are deftined thither; then they
o H 0 ‘may

* * Bynkerfhoek. Queft. Juris Pub. L. 1. c.X. p.33. fays as
follows. I : :

4+ ¢ Negant Feederati et focii noftri fubditum ad communem

¢ hoftem commeantem a nobis puniri, vel res ejus pablicari
¢ pofle, quemque enim principem fua ipfius edita exfequi,

¢ adeoque nullas hic effe Feederatorum partes. Sed ratéo,

¢ ufus atque ipfa Utilitas eam fententiam evertunt. Excute qua
¢ de ea re, habet Aitzema. Hift. Belg. L. 46. p. 29, ¢30.
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¢ may /c‘zfé{y.be brought in for Adjudicas

¢ tion.” :

Memoire Inftru&if, or the Ordonnance and
" Regulations delivered by the Court of France
fo the States-General  of the United-Pro-
vinces, publifbed by Authority in the Utrecht

- Gazette, Fuly. 8, 1756. . ' ,

"PREAMBLE, : ,

¢ Every Power at War is naturaﬂy-v atten-

¢ tive to prevent its Eneémies from carrying
< on a free Trade,: under the Protection of
¢ Neutral Colours. It may happen, for
¢ example, that notwithftanding a Shi

¢ carries WNeutral Colours, that the Ship it-

¢ felf, and the Goods . on-board her, may

¢ really and truly ‘be the_Prolperty‘ of the

¢ Eflequ, which is, what is termed; a .
¢ Navzre Mafqué (or a Ship difguifed). In

¢ fuch a cafe, if the Enemy’s Property is

¢ difcovered, the Ship would be deemed a

¢ good Prize.

< As during a War e'v‘ery»v‘Power» .iéjuﬁg}fed
¢ in fufpeCling that. Difgufe and: Artifices
< will be made ufe of, the Privateers are

€ diligent,in ftopping Neutral-fhips, to ex-
¢ amine. by the Papers and Documents,

€ Whic}} they are obliged to have on-board,.

e if
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« if they are really Neutrals, or if the Ships -

"¢ or Cargoes belong to the Enemy.”

The Ordonnance of ‘the Marine and Re-
gulations of France have exatted certain
Conditions and certain Forms, which, when
obferved * by a. Neutral-fbip, that Ship is
confidered as truly neutral ; but if; on the
contrary, it is found that there is a Fajlure
in anv of thofe Forms and Conditions, the

Ships are to be prefumed to be difguifed,
to the Enemy, and are

that is, to belong to
to be deemed lawiul Prizes.

It muft alfo be here obferved, -that the
Regulations eftablithed by France during
the War, are not particular to her only,
but that other Nations have . eftablifhed
nearly the fame. o '

As the Hollanders are neutral in the pre-
fent War, it is their Infereff to conform .to
the Regulations of France, to prevent their
Ships being declared ggod Prizes.

1. Among the Number and Quality of
the Papers which they are to have on-board
‘their Ships, -muft be the Charter-party,

Bills of Loading and Invoices: where thefe
- -Do-

H 2

* Tt appears by this, that the French Admiralty condemnus

_or acquits all other Neutral fhips upon thefe Principles, as

well as Dutch Ships, and that it confiders thefe Principles as
the Law of Nations.

B e 8 e A 1t bt P oSN
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Documents are not found, the Sh1ps will
be deemed good Prizes.

2. It will not be {ufficient that the ShlPS
have the Bills of Loading on-board, but
they muft alfo be found ﬁﬁl‘l(’d by the Cap-
tain ; if they are not fo lwued they will
be confidered as nuli, md the Ships and
Merchandizes will be adjudged as good
Prizes; becaufe from fuch Deleﬂ they will

¢ prefumed to belong to the ‘Enemy. '

. B It was always cuftomary to make
double and triplicate Bills of Lo'wdmg, and
till now they thought that in Holland it
was not ner‘eﬂ:uy, that thofe which the
Captain carries thould be figned by him,
and that he had them to ferve only as Me-
morandums, to afcertain the Merchants to
whom he was to deliver - the Goods, and
to enable him to oemand his Freight ; nor
in the laft War were fuch Tuzn(rs Commonly
pra&lfed which however has been the Oc-~
cafion of the Confifcation of many Ships.

3- If a Dutch Ship thall be met with by
a French anateer, the Captain is to take
care not to mrow nor caufe to be thzown,
any of bis Papers into the Sea; if it thould
be proved tL'vt any kind of Papers were
thrown overboard, the Ship and Cargo (hall
‘be declazed a good. Prize,

4.

I s57]
- 4. The Dutch are further to- obferve,

that the Super-cargo, Clerk, or Marine- |

officer, is not to be a Native of any Coun-
try at Enmity with France; and that not

‘more than a Third" of the Ship’s Crew be
the Subjets of the Enemy. If thefe Par-

ticulars fthould not be obferved, the Shlp

thall be declared a good Prize, and pre—.

\

[umed to belong to the Enemy

5. &mong the Papers on- _board Dutch
Ships, muft be the Equipage or Mufter-
roll, authenticated by the public Officers

‘of the Place from whence they came : when

this Authenticity is wanting, the ShlPS will
be dechred good Prizes.

6. The Dutch Merchants are likewife
to obferve, not to export by their Ships,
any Contraband-goods, fuch as Fire-arms,
Swords, Catlafles, and other Things ufeful

and neceﬂ”zuy for the Puroofe of War, uuder
~.pain of Conﬁﬁ,atmn

If the. Dutch Ships carry any Goods

or Merchandlze of the.Growth or Manu-

facture of the Enemies of France, they fhall
be efteemed good Prizes; but the Ships
{hall be dlfﬁharged

' N.B. The Regulauon made in the laft
War, permitted the Dutch to .trade_thh_

the
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| Mafters of Ships,.Subj_e&s of an Enemy

the Enemy, in conformity to the Treaty

of Commerce made with the States in 1739.

But as the King revoked that Treaty at the
‘Conclufion of the War, the Goods of the
Growth- or Manufa&ture of England, or
belonging to the Englith, which fhall here-
after be found on-board a Dutch Ship,
thall be declared
14th Article of that Treaty fhould hereafter

.be renewed.

g, ;Th‘e.Licence or Paflport, Which may

' be granted in Holland to a Dutch Ship,

fhall be of ufe only for that Voyage for
which it was given ; that is, to go from the
Place of its Loading, to that of its” Defti-
nation, and from thence to return to Hol-
land. If it fhould make any other 7uzer-
mediate Voyages with that Pafiport, it {hall
be declared a good Prize. | -

\

9. When the Licence ot Pafport fhaﬂ
- be given in Holland to a Dutch Ship, it

muft be declared in that or fome other
Paper on-board, that the Ship was, at the
time of granting it, in one of the Ports of

Holland : in failure of which the fhall ke k

deemed a good Prize.

“10. If the States of Holland fhould grant
Paflports or Licences to the Owners or

of

good Prize, unlefs the

R I R —
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of France (unle(s fuch- Owners or Mafters =~
thall have refided, and been nafuralized in
_ Holland, * Zefore the Declaration of the pre- -

fent War) the Ships and Merchandize thall
be confifcated, as reputed to have belonged:

to the Enemy, even though the Ship fhould.
 have been built in Holland. -~ - .. -

11. If a Ship is Englith-built, or for--

merly belonged to the Enemy, the Dutch

Captain muft have on-board authentic Pa- -
pers, and a Bill of Sale certified by the

public Officers in Holland, to prove that

fuch -Ship is Dutch Property, and was
fuch + before the Declaration of. the prefent

War. '

.. B. It is further required, that it be

proved by the Papers on-board, that the
Deed of Transfer of the- Property of the
Ship has been regiftered by the principal
Officer of the Port in Holland; - from which
the Ship has departed; and without thefe
two Proofs, the Ship may be declared a

good Prize; of which there were feveral

Inﬁances in the laft War.

12.°

* This thows how much the French were aware of the

Readinefs of the Dutch to grant Burghers Briefs to any that

apply for them. : , ‘
Pi yFromthis Article it feems, that the French do not allow

the Dutch to purchafe, in time of War, any Ships of the
Enemy. . :
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P c1pal Rules that Dutch’Ships are to ’»obferve;z- -
" (not: but that other. neutral Powers: are uns-

- Ships) - and the prmcxpal Precautions {Jls}hlch".;?

R (B B

13 I dumng the prefent War, any Pris s

.vat‘eer, ‘or.Ship ‘of - War, fhould take’ any::

ips -Englith-built, and  that" thofe Shlps

,r:fhoold afterwards be fold to the Dutch; or -
~-other neutral Subje@cs, there muft always
be. found on-board of them Documents to:

prove ‘the Capz‘urey as. Well ‘as the Sale, i

. without WhICh fuch thps Wﬂl be hable to
Condemnatxon ’

Thxs'- Account eontams therefore the prm -

der . the fame Ref’cu&rons regardmi

: they are to ‘avoid, bemo declared- good’

Prizes in cafe they ihould be taken durmg

¢ thé Courfe  of thew-prefent Wat, | by the:
F rench Men of War‘m Prlvateers.k_, e
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