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THE

PREFACE.

HE prodigious Charge and Delay of

Suits is a Grievance uuniver(ally come-
plain’d of 5 Vox Populi is lifted up loud againfs
ity it bas well nigh [wallowed up the commoi
Fuftice of the Kingdom : And the Secret of this
Gricvance lying particularly within the Know-
ledge of Attorneys and Sollicitors, more than
any other Perfons whatfoever, I therefore
thought I could not do my native Country &
greater Service than fairly to difcover and fiate

 the Caufes of it to the Parliament (our great

Refuge in [uch Cafes) and 10 recommend 1o
“ens. a WV ay bow they may remedy ity without do-
ing Injuryto any Body. The Undertaking I pro-
pofe 10 emy if’s true, is very great, but fo is
the Grievance, and [o is their Hifdom and
Power, and nothing but an A& of Parliament
can do it : And, Godbe thank’dy no Grievances,
nor-no Perfons gaining by’em, are too great for
@ Parliament s and I haope every Member of it,

. as well Peer as Commonery will lay bis Hand

wpon his Heart, and fevioufly confider, , that if
be bas not yet [uffered by this Grievance, be
knows mot how foon he mays and that many
of his Friends and dcquaintance, and their
Eftatesy, bave either been torally ruined and
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ii The PREFACE.
torn in Pieces, or been miferably harrafS'd and
damné’ﬁed by ity and that be will then la.mm-
by fet about ‘remedying fuch grear Evils for
the futures and I earneftly wifh Succefs to
his Endeavoursy and that the Sore may be vipt
to the Bottomy and cur’'d to the Purpofe.
Our Parliaments on ‘many eminent Occafions
hevetofore, when publick Grievances were be-
come wery great, have exerted a moble Spirit,
Refolution, and Love for their Country, and

have at once pluckt fuch Grievances up by the
very Roots, without Regard cither to Officers or

their Fees, or even to the _qual‘Re‘ve@m. itfelf 5
and 1 hope our profent Parliament will in [ome
Meafure imitate them, as to our prefent Grie
vancey only giving a Recompence for what they
take away. It would be endlefs to name all
the Inflances of our former Parliaments Beba-

vionr of this kind that are recorded to their

Glory: But I cannot forbear inflancing a few,
viz. Themany Aéts of Refumption, the 4és for
abolifhing the Court of Star- Chamber, the
High "Commiffion Court, the Prefident mm!
Council of Wales, the Prefident and Council
of the North, the Court of Wards and Live-
vies, the AG for reflraining the Power of the
Privy Council, the AGF ofg 1 H.VIIL €. 6.
which repealed the very worft 4Gt I think that
ever was made, I mean the 11 H. VIL C." 3.
which authorized Fudges of Affize and Jufices
of Peaceto hear and determine all O ffences, except
Treafony* Murder, and Felony, by their Difere-
tion, without a Jury, whereby thofe wicked
{nfiruments, Empfon and Dudley, did byOp-
~ preffion bring fuch vaft Wealth to H. VIL. But

1L think the moft glarious Inflance of all, jzd

S G

The PREFACE. i
2he worthieft of Remembrance, i the Statute
of 18 Bd. 1.de Judaifino, an drcount of it
35 given by my Lord Coke in 2 Inft. p. 5os.
where it appears that noble King had a Revenue

 9f 60000 1. 4 Year paid him by the Jews, a5 5

Tribute for their Privilege of biving and trad.
g here in England: 4 prodigions Revenue,
equal I believe in Palue then 0 one balf of
bis Majofty’s Revenne ar this Time, for ir's
about four bundred and thirty Years ago, when
Money was far more Jearce and valuable thay

- mow; and yer that nobls King and Parlioment

gave it all up for the Good of the People, and

- 20 vid the Nation of the Jews, which my Lord

Coke there calls the Infide eWSy 2 peffilent
Weedy and o People wgom g@t/o' 70 éoo{i} and
Man. A} the Jews that were then in Eng-
land were but aboys fifteen thoufand, and they
were then incapable of purchafing either Houfes
0r Lands, and yet could afford 10 pay fo vaft a
Tribute. 1 beljove they are now treble thar
Number that live amonglt usy, and have nos
only got vaft Wealth in onr Fundsy but & Share
of our Lands, and T doubr nor but are ten
Yimes richer than their Brethren iy Edward I.’s
Time ;5 and yor.
1 publif’d two Editions of this Treatife fo-
Venteen Years ago, there feeming thento have been
@ good Difpafition in the Parliament, to bave
done fomething in this Affair; and a Redrefs
being much tall’d of again ar this Timey T
ﬂagrefqre thought it might poffibly be of fome
Ser‘v.z'te againft the next Sefions to fetout athird
Edition, with 4 few ddditions.  The Grievance

i thefe laff feventeen Years is much increafed,

and il growing, and calls for a [peedy Stop
' 3 , 20
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2o be put to it: And if my
Purpofe is 1ot approved of

fome Service: rowards forming &
“if it is but of the leaf} Service 10WAT

2o (o great a GrieVAnie, it @
onwhich It

ing [0°&
G he main Foundarion

pofals, is the finking feveral

veducing the Fees of the refi-
be jufily done aithout firlt vede

¢he Prices they were bought,
¢ Sum of

f I fhall propofe

be done without @ gred
raifing whereo

upon the Lawyers themelves,
I am co

_Attorneys and Sellicitors

The PREFACE.
Scheme for that

it may fiill be of
better : And,

ds redre[s-
nfwers my End.
wild myPro-
ufelefs Officess and
Which cannot
eming of themat
and that cannot
Money : For
Tax only
and which the
nfident for

qwill univer[ally [ubmit 10 with

their Parts

Chearfulnefss for 'tho not 0
my Name, oF ha i
confulted about this Treatife,

tofore, et I bave cafually
w declare theiv W iilingnefs

the

ropofeds that I believe I may
the Senfe of our whole Body.

ne of them knows
s in the leaft been privy 205 O
either now ot bere-
beard [o many of
to pay the Tasx
guefs they [poke
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PROPOSALS

Humbly offered to the

'*PARLIAMENT, 6%

I VHERE has of late Ye n

ar
| gatlrl;: aZout amend ing'th’sebf,zzvn-nll)%}:
e fy pprehenfion, the Grievan
s miltaken; or certainly it’s not the L w
Vo o 1Eg, (that’salready the beftin a}:.v
A t:outtht e Practice of it, which is ow
grown ! makat wretched Pafs, that in n? ny
(Fes It ma ¢sl a total Failure of Juftice o
T or o ;)no); aZgult _7;1 I.dand recoverabl,c:g,
i _ . or 4o /. and recove
i 3 %g}l{l{l rt])g htiI;eCI;]Emttli]fF general?; (l:;aflgslen(])cr)l:z

- S -
and fo is only banter’d ;:;itl;;sa?fggofrzgcsaug
'y, an

- had better have releafcd his Debt at firft th
,than

h 'd hi
ma::e :\Z{rd tglmfelf with fuing for it. ~And
e i,s ¢ great Charge, and Dela p f
Jultice, butnot: only injurious to all forty of
'ofjuﬁi’ce [l)erfeé’cly ceprives the poore Sfo
of Jul > Who (tho’ they were fure of h wing
gain) cannot be fo much in Difzm?i'
c

t g

their Mone

. y as the tedio

oblige us Rules of th

ge them to, before they can rec C()S;gr;s
1t

and fo are forced, ei
are forced, either for thofe Reafons

to lofe all, or
K _Oijc‘all, or perhaps to compound and lofe
grcat




] not.
2t Part of a juft Debt: And yet thisis p
igti?{i‘ggllt of th}e Law, but of the Pradtice (;'
it; it’s thofe tedious chaggeab}}e R&aadgstggge-
ic t amending 3 and, when s done,
talncg :Y;tnii?l then, gv;e fhall find Juftice ad-
e Purpofe.
Varicgjvt: fl%r?;cardpof any. Bcf cucr1 ngrf:g::
his Subject, and t .
that has wrote on this Subj , and therefors
Vacation, I beftow’d a few. ral 3:
O T hinking of it, and do humbly con
cei\)rlc, that if fome fuch I%edgulath?h ?‘?13 mé.ns,
as is herein after propolcd, We oo b
i Shilling and one Term would !
tl:)at;to ?eix{’c« :15‘ farg in obtaining Juftice, as fouy
Shillings and four Terms will now-. el T
I own I am an Attorney, neverthe CE? !
fincerely declare I write this for no other .nc
‘or Reafon than pure Affeé;apn toang:l :u;tgva
and the Laws of 1t, and :
Szg?érzﬁat every one {{na(}ir havcgsétr;cc 31;:15;
‘ dily adminiftred to them,
ivngulgpi)i al. éreat Honour and Happinefs lt)o the
Nation, and which no one would be better
pleas’d ‘with than my felf; for I do inmy

Soul abhor the cruel Ufage, Hard{hips and

i i suitors fuffer, by

iferies I daily fee poor Suitors s
%Iéreéf:rgcaglcy and dilator():z Oggggsjmﬁgges
ns of the Supreme Courts ol .
an;} f‘l?iiﬁlcsis h::'dly» ppoﬂible to redrefs any one

i ice, Wi aking away
thing in the Prattice, without taking away

or diminifhing the Fees of fome or other of

Officers or Judgess n
:llzztocanbe ma&]c for ;hc Benefit of tgei tSll)l;
tor, will more or lefs affect ;hem d’ ano it be-
ing alfo humbly propofed, in order to T

' : 1d
the R:‘:drefscffe&ua,l, that many Offices ?_oube |

for every Alteration .

be quite taken away and fupprefled as altoge-
ther ufelefs, and thefe Offices having forfome
Ages paft: been conftantly bought and fold;
and’ the Officers, that now enjoy them having
honeftly bought them, ‘and many of ’em at
very, very dearRates, and having, as the Law
now {tandsy ‘as'good a Right to the antient
Fees of their Offices as any Man has to the

‘Rentsof his Eftate; therefore Fhumbly appre-

hend their Offices or their Fees cannot with
Juftice be taken from them, or diminithed,
~without giving them an Equivalent, nor in-
deed' without alfo giving the Judges an Equi-
valent 5 for to fuppres any of them will ‘be
taking away from the Judges fome of their
Perquifices entirely ; and to diminith the Fees
of the reftwill confequently diminith the Price
of ‘the Office the next time it comes to be fold.
Thefe Confiderations, and the want of a pro-
per Fund, I verily believe havebeen the great
Obftacles in the way of any Redrefshitherto;
but L hope what I hereafter propofe will effec-
tually remove them, without injuring either
the Judges or the Officers.
En order then to redrefs the exorbitant

- Charge and Delay of Suits, (which certainly

is-a great Grievance) I muft begin with the
Judges. : BN

A Judge is an Officer of great Care, Pains -
and Anxiety, and one of the moft confider-
able Officers in the Kingdom, on whofe

- Learning and Integrity the Lives, Libeities,

Properties, and all that’s dear to the Subjeét,
does in'a very high Degree depend ; he is
Lex Loguens, the Life of the Law, and the

Mouth of the Legiflative Power, - He’s the

Law’s




(4)

Law’s great Agent, the People’s faithful Truf-

tee for all they have, their great Barrier be-
tween them and arbitrary Power, Oppreflion
and Wrong: Their great Difpenfer of Juftige,
bringing it with much Pains and Hazard of his
Health, twice in every Year, home as it were

“to the very Door of every Man in the King-
dom : AnOfficer that formy part Inever be-

hold without very great Awe and Reverence,
efpecially when I fee him on the Bench im-
partially doing Juftice, to Rich and Poor,
High and Low, without refpecting of Perfons,
without Fear, Favour, oOr Affetion to any
one; judging and defending the Caufe of the
Widow, the Fatherlels, the Poor, and the
Opprefled, and- confounding and condemning
the wrong Doers and Oppreflors. Hethento
me appears as aGod;; and is it not reafonable
and juit, nay is it not convenient and necefla-
1y, thatfucha high Officer, of fo great Con-
fequence, thould have an Tricome fuitable to
his Qualities and Services, and to the State-
linefs of his Poft, and fufficient to maintain
the Grandeur of it? Is not fuch 2 Labourer
worthy of a noble Hire? And yet how ma-
ny Officers are there under the Government
that have better Incomes than a Judge, and
whofe Places, compared to a Judge’s, are of
trivial Confequence, requiring no Learning,
and but little Pains and Attendance, for the
moft part executed by Clerks and Deputies,
and are many of ’em’ enjoyed by Men that
have not Learning enough. to be a Judge’s
Clerk, or his Amanuenfis, nor qualified for
any other Employment under him fave his

Train-bearer? And does it not feem very

firange

]

(s5)

ftrange and unequal, that fuch anignora

ficer fhould haveabetter Salary or I%::?)ﬁ?:‘ttgi
fo.great, {fo eminent, and fo learned an Officer
@s a Judge, who has beftow’d the Study of his
whole Life to qualify himfelf for that high
Station, and who cannot at laftaccept it Wit%l;
out giving a full Price for it? that is, hemutt
give up his Practice as a Counfel, which ver
often is more than aJudge’s Salary. Now th‘Z.
Przmzm;' Mobile of all the Mifchiefs and In-
conveniences, I would ‘humbly recommend
to be redreft, is the Smallnefs of the Judges
Salaries, their taking divers Fees of the Sugb—
ject for doing their Duty, and their felling of
the feveral Offices under them. It would cer-
tamly be for the Honour of the Government.

- and Juftice it felf, that Judges thould in. all
Cafes adminifter Juftice, without either the
or their Clerks taking any manner of Fee o};
Reward of the Suitor; the very taking where-
of looks like felling Juftice; and it would
render Juftice very cheap, and confequently

- more fpeedy, if many Offices in the feveral

Courts were fupprefled, as alto i i
- 1UpE a8 ethe figni-
gi%antf,danfd if thofe left f’candi%lg wrerl: flg I!])lc:
pofed of gratis, and thei '
ﬁd'cifably 10%” erfS,; an thelrE‘ecs redg;ed con~
“Thefe Offices are now Perquifires| i

ficesaren quifites belonging
tg the Judges refpectively, and I humbly tﬁigg
t gBenc-ﬁt of ‘{elling them, and the Fees the
JGU ges now take, and their Salary from the
S I<})vcmment,- do notall together amount to
b at a Judge (that great Arbitrator of our
Lives and Fortunes) reafonably deferves ;-

- Therefore I'would humbly pr: eve:
, X y propofe, that eve-
Y ?F‘-@Y Judge fhoul% have. a? cm‘}ain Sa?z‘:fy

Za ) og’ "




of at-lealt 3000 per Annum, and fo in Pros
pottion for the Chicf Judges “of each Court,
and hHave no other Fee, Perquifite, Penfion,

orIncome whatever. That the Judges fhould

put-in all Officers under them gratis, and that
Judge and Officer fhould, in open'Courtytake
an Qath, ‘no Reward was givenior taken on
that Account: This Reformation would raife.
the Efteem of the Judgdes, and would make
them indifferent, jmpartial and quick of Dif-

atch 3 they would certainly thenbe free from

all fordid Inducements, becaufe, go the Matter
which way it would, were it done or notdone,
it would ftill ‘be the fame Benefit to them.

-+ And, befides other Advantages, fuch noble
Salaries would not only be a Means to -encou-
rage, at leaft, theyyounger Sons of the beft Fa-
milies in England to apply to the Study of
the-Law, inHopes of fuch Preferments, but
they would ‘always tempt the greateft Men at

the Bar, to accept even of a Puifny Judge’s

Place, which has been refufed by many emi-
nent Praficers, becaufe their Praltice was

" more worth to them ; and this alfo has been

the Caufe, why we have often (tho’ not at
this time) had fome mean Puifny:Judgesupon
theBench.. And what a great Injury it isto

the Publick, toprefera Manof mean Partsto

a Place of Judicatare, I leave any to judge,
who has ever obferved the Aétions of thofe
Men, efpecially upon their Circuits; it’s there

they do the moft Mifchief, where they areleft -

‘to themfelvess in Zefminfter Hall they nei-
ther do much Good normuch Harm, becaufe
‘they are kept fteddy by their learned Compa-
nions. To judge and to determine are two
1 B different

B

g

e
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(7) |
different Things; a mean Judge may hearand
judge ‘Caufes, but he rarely determines them -
His Opinion (though according to Law) is
not of Authority enough to {fubdue the Partia-
lity the Suitor has to his own Caufe, who will
rather think{uch'a Judge in'the Wrong, than .
himfelf; and willrather fufpectfuch aJudge of
Errorand Miftake, than believe hisownCanfe
bady; -and therefore he feldom-acquiefces un~

- dér his Judgment, but bya new Trial, or fome

other Way, brings the Matter about again, .
andfo, in Effet, makes two Caufes of one+

‘But {uch aJudgeasthe late Chief Juftice Holz,

(who came fully up to Fethro’s Charaéler of a
Judge,and who had the Courage of Gafcoigne,
and the Judgment, Learning andIntegrity of
Hales) does not only judge, but determine:
He (like a Fine) Finem Litibus imponit; his
Opinion carries Reverence and Conviction
along Wlth it; it conquers and baffles the Sui-
tor’s 'vain Opinion of his own Caule, and of-
ten brings him even to acknowledge himfelf
in the wrong; or if mot fo, yet it has this
good Effect upon him, it makes him fubmit
and be quiet, as thinking itin vain toftruggle

againft the Opinion of fo greata Man. There-

fore if ewpedit Reipublice ut fit Finis Litium
be a good Maxim, it is confequently expedient
fuch Men ‘be made Judges as are’capable of
ending them, and raifing their Salaries will
tend ‘much thereto “at all ‘times hereafter,
I forgot to mention New-years Gifts; a per-

- nicious Cuftom that deferves fuppreflings

for thofe Gifts, if ‘from a Counfel, feem
intended by him for the Purchafe of Fa-
yours -‘gndrPrefcrcfnce-,ia;nd the Liberty of being

ST , imper-
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'f*iimper'tinent for a Year without Check from

the Bench; and if they are from an Officer,

" jt looks as if he thought they. would induce

the Judge to connive at his Exrortions and
‘Mifdemeanors for the Year enfuing.

“The next thing that 'will render Jdﬁice ‘

cheap and fpeedy, will be the fupprefling ma-
ny infignificant Offices, and reducing the Fees
of the reft; in order to this, I humbly pro-
pofe, that all the Officers who have bought
their Places, be redeemed by the Govern-
ment, at the Prices they gave for ’em; thofe
that came in gratis, may be turned out gra-
tis, and no Injury done them; but left the

Reader thould be impatient to hear me out,

becaufe my Propofals hitherto feem unfea-
fonable, intending to bring a Charge upon
the Government; I promife by and by to
propofe a Way to defray all the Charge of
~advancing the Judges Salaries, and buying in
the Offices byan ealy Tax upon the Lawyers
themfelves (without any Diminution of his
Majefty’s Revenue) and which I verily be-
- lieve the Lawyers will all agree to. )

It would be too tedious to name all the
Officers of the feveral Courts that I would
propofe to be bought in; therefore I thall
only name fome of the biggeft of them. In
the Court of Chancery there are the Six
Clerks, Officers that fignify not much, anddo
but little for 1000 1. per Aunum a-piece; the
Main of their Bufinefs is to attend the Court
of Chancery av Weftminfter in Term-time

only, where they do nothing but now and
then read fome Pleadings, ¢. And there

have been heretofore fome amongft them that
| | have

(9)

have not been very ready at it, having been
educated to Trades andnot the Law ; andtho®
moft of the Chancery Bufinefs' be . done elfe-

where than in. Weftminfler- Hall, yet they
never attend the Court any where but there;
(the Swortn-clerks and Sollicitors read for
them gratis every where elfe) fo i’s plain
they are not wanted on that Score, nor in-
deed are they:of any manner of Ufe to the
difpatching or doing of Juftice; and fince
one diligent Perfon by himfelf and Deputy

will eafily do all their Bufinefs, and the fup-

prefling them will fave the Suitor abundance
of Money, which thefe Six Clerks do little
for, and take only becaufe they have given
6 or 7000 /. a-piece for their Places; there-

- fore it’s humbly propofed they fhould be

bought in, and {uppreft, and fuch Feesallow-
ed one Perfon for himfelf and Deputy as will
amount to 4 or 50O /. per Annum, there be-
ing many Men of Worth and Parts would
be glad to undertake it at that Price, and
would do the Bufinefs better than all ot them
nowdo. - ' a

The next are theRegifters, whofe Fees are

exorbitant, and daily grow upon us moreand
more. They, amongft other things, often
impofe unneceflary Copies of Orders upon

~us, and always take 3 5. a Side for the Or-
ders themlelves, and make four of thofe

Sides out of one Sheet of Paper, written in
a very loofe, wide Hand, and ftuft with im-
pertinent Recitals and Suggeftions, making
the Order a great deal longer than needs;
fo that an Order on Hearing fhall fometimes
come to 10/. and by reafon of its great

- Length,

o
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Length, they muft have a long time to draw

it up in, often three Months, unlefs you give -

Expedition-Money. Whereas if they were
drawn up according to the excellent Forms
‘ufed by the Clerks of the Houfe of Peers,
in drawing Orders upon Appeals, they would
not come to the 20th part of what fome of
them do, and might be drawn up in a Day
or two; and if the Orders made by the Court
-of laft Refort (which Orders, above all others,
ought to be plain and certain) can generally

be comprized in the fourth part or half a

Sheet of Paper, I do not fee why the Chan-

¢cery Orders may not be fo too; and indeed

that part of ’em which really is the Order
feldom is much longer, but ’tis the infigni-
ficant Recitals make’em fo extravagant; and
occafion alfo much fublequent unneceffary
Expence: For the Entry, the Enrolment, the
Writ of Execution, and the Copies there-
of are all lengthned in proportion to the
Order, fo that thefe impertinent Recitals

are fometimes paid for five times over: and -
’tis obfervable that within thefe forty Years

they have greatly incroach’d upon us, mak-
ing their Orders now generally much lon-

ger than they did then; and to what Exces

they may come in time, if not curb’d, no
one can tell: It is therefore propofed that
this Office be bought in, and the Regifters
put in gratis, and then their Orders' may be
ihortned, and Fees reduc’d without any Injury.

There are alfo the Mafters in Chancery,

: Regifter of the Report-office, the Affidavit-

office, the Subpeena-office, the two Exami-
ners ‘in particular, the Curfitors, and many
' " ' ' - mere,

S

- but fetting their Hands andctaking the Money ;

(1)
tnore, all which take extravagant Fees, much
more than all they do can any ways bé valued
at: But they have bought their Places dear,
and therefore muft at leaft keep up (if notex-
tend) their Fees; or they would be Lofers by
their Purchafes ; thereforeifthey were bought
in, and their Places filled giatis; they might
afford to take the fourth Part of what they
now do, and have good Places too. Butf{ome
of thefe Offices, with f{everal others not nam-
ed, are utterly infignificant, and may very

well befupprefled, asnot at all tending to the

Adminiftration or Difpatch, bur, on the con-~

© trary, to the Obftruction of Juftice.

~ In the Common- Pleas there’s the Cuffos Bre-
winm, an Officer of little ufe, has a great In-
come for almoft doing nothing. The three
Prothonotaries next, who (as I have often
heard) heretofore kept Clerks under them to
enter all Pleadings, and make the Writs be-

~ longing to their Office; and the Prothonota~

vies were paid for entring the Pleadings, and
for making out the Writs; but by degreesthe
Prothonotaries have turned off all their Clerks

- and fhuffled the Bufinefs upon the Attorneys

themfelves, who now enter all Pleadings, and
tnake out all the Writs, and yet the Protho-
notary (becaufe he has given 7000 L for his
Place) ftill takes the Fees for the Pleadings and

Wirrits, and the Attorney, becaufe he really

- does the Work, reckons Fees for the Plead-

ings and the Writs too: So that by this Trick
the Subjelt is notorioufly defrauded, by pay-
ing twice for the fame Thing, and the Protho-
notaries are become of little Ufe to what they
formerly were, doing nothing in a Manner

and
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and being one Perfon, by himfelf and Deputy,
may do all their Bafinels, as well as oné does
it in the King’s-bench, therefore it is hum-
bly propofed that they be bought in, and one
Man put in gratis in their ftead, at fuch Fees

as will come to about 400 I. Aunum, and -

“twill fave the Subjeét a deal of Money. There
are allo the Phillazers, Warrant of Attorney
Office, and many other Officers, both in this

Court, the King's-Bench, and Exchequer,

who are Incumbrances and Stumbling-blocks
in the Way to Juftice, fignify little or nothing
to the Adminiftration or Difpatch of it, and
" who take great Fees, for no other Merit, but
becaufe they have bought their Places. And
it’s thefe Offices make the Law fo dear, and
confequently dilatory; for how often are
Caufes delay’d for want of Money from the
Client to fatisfy thefe idle rapacious Officers
and if anyone was to examine Attorneys and
Sollicitors Bills, they would generally find
three Parts in four paid to thele Offices and
for Counfel Fees. And I cannot but here ob-

{erve the Infelicity we Attorneys and Sollici= -
tors are under, of having our Bills filled and

{welled with the extravagant Fees and Expe-
dition Money paid to thefe Officers, and the

large Fees to .Counfel; we bear all the Re-

proach, and fuffer for their Sins, (they are
outof our Clients Hearing and Reach) andit’s.
we are exclaim’d againft for the large Bills thefe
Men occafion ; our Clients think all is clear
Gain to us, and are continually denouncing
againftus, Woe unto vE Lawyers!

Theretore the Way to make Law cheap

15 to fupprefs the ufelefs Offices, and reform

L

 the Fees of the reft, and fome way to reftrain
. ‘ 3 | - the
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the exceffive Fees to Counfel, who fay their
Fees are honorary, voluntarily given, and net
demanded by them; but there are fome of
them have Ways with them that amount to
a Demand in Law, the’ not to an aGtual De-
mand, or elfe their Fees would never have
been got up fo high, they being now three
times higher than at the Révolution.

Juftice in fome degree will be advanced
when it may be had with fmall Charge; but
to do it effectually, it will be neceffary to
reform the many dilatory and chargeable Cuf-
toms, Rules and Forms of the feveral Courts, -
and by that Means render Juftice{peedy, which
will certainly be a great Blefling, as on the
other hand Delay is a great Miichief: [De-
laying Juftice being in many Cafes as bad
and fatal as totally denying it] Now it would
be very tedious to inftance all, or even the
greateft Part of the many Caules of Delay
1n legal Proceedings; therefore I will only
name fome few, and begin with the Coure
of Chancery, which, for the Charge and De-
lay of it, is become formidable to all Man-
kind. 7 .
1. The great Number of Procefles, before
you can come to a Sequeftration, and the
many Niceties in f{uing out and returning
them, which frequently is adjudged irregular,
and the Plaintiff’ pays Cofts for it, and is
forced to begin again. - o

2. That there can be 1io Decree againtt 2
Defendant that has not appear’d, tho’ you have
run out all Procefs of Contempt againft him, -

3. The tedious way of compelling a dila-

: tory Defendant to appear, and put in a full

2 Anfwer,




(14)
Anfwer, and the great Length of the Returns
of the Commiffions to take Anfwers.

4. The great and unncceflary Chargesand
Delay of Petitioning, or moving for Sub-
peena’s returnable immediate, Orders #ifi,
and many other Things of courfe; for which
there’s little Reafon can be given.

5. The great Delay in granting Qrders for -

_long time to anfwer, {9c.
6% The Unreafonablenefs of allowing the
Plaintiff only 40 s. Coft for an infufficient
Anfwer, when he for the moft partis delayed
a Term, and neceflarily {pends 4 /. or more.
=. The expenfive Ceremony of exhibiting
Bills of Revivor upon the Death of a Party,
~ which frequently happens where there are ma-
ny Parties, and is a great Charge and Delay.

" 8. The unjuft Preference and poft-poning
of Caufes, which was firft left off to be prac-
tifed by the glorious Lord Chancellor Cow-

er2, and which, tho’ not now praétifed, it
will be good. to guard againft his Succeffors,
and to oblige them to hear all Caufes in
Courfe. ; .

9. The Delay by re-hearing Caufes, Pleas,
Demurrers and Exceptions, which would not

fo frequently be, if the Party defiring the
fame was to pay full Cofts (as in reafon he

ought) if the Orderappealed from was affirm-

¢d, and thofe Re-hearings were always to be

fet the firft in the Paper.

- * The Lord Cowper, fince the firft Edition of this Book,
appointed every Saturday in Term, and particular Days
after Term to be for Re-hearings only, which is ftill ob-
ferved, ‘and has been of very great Service to prevent
{rivolous Re-hearings of Caufes, | o

10, Above

Qath, S
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10, Aboveall, there’s the great Charge and
Delay before the Mafters, the very worft Pare
of the Bufinefs of that Court, and more than
all others wants to be redreft. 7

11. The ordering Money into a Mafter’s
Hand, and he to put it out on Security, to
be approved of by himfelf, by which means
hebecomes ina great meafure Judge how long
he thinks fit to keep the Money: And by
this means Orphan’s Money frequently lies
dead (to them) a long T'ime. But whoever
thinks the Mafters make no ufeof the Money,
nor make more Gains than formerly, muftbeat
a lofs for a Reafon why they now give 6000 /.
for their Places, w hich at the Revolutipn were
fold only for ahout 100q/. | |

12. The long Time before a Bill can be
difmift for want of Profecution.

13. That Commiffioners to examine Wit-
nefles and their Clerks, are not upon Oath b,
which lets them at Liberty to difcover Evi-
dence, and introduces Perjury, new Commif-
fions, &Fc.

14. The great Delay in the Regifters in
drawing up Qrders. :

1y. The tedious and chargeable Way of
enforcing Obedience to Orders and Decrees,
and the infignificant Expence of inrolling De-
crees.

Thefe, with many more I could name, may
eafily be redreft, and put into a (peedier and

- better Method, fo that all Caufes might be

b This pfefént Lord Chancellor about _é Year ago re-

medied this, and ordered that they fhould all be upon

begun
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begun and ended in a Year, or lefs, except

whereit appeared Witnefles were beyond Sea,
or could not otherwife be had; and certainly
he that has a Year’s time to deliberate on a
Caufe in Chancery, cannot fay he’s {urprized,
or wants Time to prepare for his Defence.

‘Asto Common Law Proceedings, I humbly
recommend it to beconfidered, whether Spe-
cial Bail be really an Advantage in general or
no. By the Wifdom of the Common Law,
when it was Lex non Scripta, and for {everal
Ages after, Capias either in Mefne Procefs,
or Execution, did not lie for Debt 5 but by
the Stat. 25. Ed. 111. C. 17. which wasabout
three hundred- Years after the Conqueft, the
Capias was firft given in Debt, and fince then
Special Bail has been contrived, which is a
Sting added to the Capias, and which I ve-
rily believe has undone many more Families
than it has ever faved ; for when a Man thro’
his own Credulity, Overfight, or Folly, has
trufted further than he oughr, and contraét-
ed a bad Debt, then he arrefts his Debtor,
and holds him till he can draw in two inno-
cent kind Friends to be his Bail; that is, to
m-".¢ that good, which, by the Creditor’s
Folly, was become bad. The Debtor then
runs away, and leaves his Bail to pay a Debt
and Charges for which they never eat a Mor-
{el of Bread, and ruins both their Families
This, inallits Circymitances, has many thou-
fands of times been the very Cafe; and the
Frequency of fuch Inftances {6 terrifies Men
with the very Name of Bail, that many ho-
neft and fubftantial Tradefmen have been ru-
ined for want of it, to Actions for Debts they

wEerG
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were very well able to anfwer and pay, have
ing a little Time; but their Friends not dar-
ing to bail them, the Rumour of that and
the Arreft blafts their Reputation, brings all
their Creditors upon ’em at once, and ruines
them directly: Or elle to avoid this, when
they cannot get Bail (or:may be fuch as the
Bailiffs are pleafed to like, in which they are
very {triék or very eafy, according as they can
get Money from the Prifoner) then the poor
Prifoner gives a Judgment, or agrees to any
extravagant Reckoning or Terms that are
impofed upon him in order to get his Liber-
ty before the Matter reaches the Ears of his
Neighbours and other Creditors. This is dai-
ly the unhappy Fate of Men, even when the
Debt is juft; but how deplorable a Cafe is
it when Men (as it often happens) are thus
ruined for want of Bail to a tham Aion?
Therefore confidering this, and the great
Charges incident to Bail, by afligning the Bail
Bond, and fplitting one Aion into three,
and the Opportunity it gives thofe wicked
Villains the Bailiffs, of robbing the Prifoners
whil{t under their Arreft, which Ithink they
really do; for as a Highway-Man demands
your Money at the Peril of being thot, fo a
Bailiff demandsit at the Peril of being carry’d-
to Newgate, or other County Jail, which to
many Men is as dreadful as being fhot ; 1fay,
confidering all thefe things, and many more
Inconvenicnces too long to name, it’s hum-
bly fubmitred, whether it’s not better intirely
to abolith Special Bail, and that the Debtors:
Perfons thould be free until Judgment, but
then to be liable to Execution 3 tho’ even
o then
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then it’s Pity the Creditor {fhould Have that
barbarous arbitrary Power over the Perfon of
his Debtor and fellow Chriftian, as to ftarve
him in Jail, only to gratify hisRevenge, with=
out the leaft Profpect of ever gaining one Far-
thing of his Debt byit; for he that goespoor
to Jail, muft needs there grow poorer, efpe-
cially if he’s of any Trade or Employment:
- And the frequent merciful Interpofition of the
Parliament between the poor Debtorsand their
inhuman Creditors, fhews that the general
Law wants amending inthis Particular. And
it’s humbly fubmitted, if it might not be rea-
fonable to impower the Judges ot the Court the
Execution iffues out of, on hearingboth fides,
to give the Defendant his Liberty onmaking
the beft Satisfaction he can, leaving the Judg-
ment ftill in Force for obliging the Defendant
to perform what Order they make, and alfo
for obliging him to make full Payment of the
Debt if ever he becomes able. ,

1 alfo humbly fubmit it to be confidered,
whether Arrefts and Outlawries to obtain
Appearances are not very chargeable Incon-
veniences. In the firft of which you mufk
employ that wicked Inftrument a Bailiff, who
always is a Means of ‘inflaming the Reckon-
ing confiderably, there feldom being an Ar-
“reft, be the Debt never {o {mall, but the
Charges of it cne way or other come to

1y 5. atleaft, and by Outlawry is very tedi-
ous and chargeable, thrdugh the Formality of
many Procefles fued out and returned in an

abfurd maanner; and fince in an Ejeétment,
which recovers Poffeflion, (the moft facred
"Thing in the Law) there’s no Arrefty no Pro-
, : cels,
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cefs, o Imparlarice, but one may (without

~any manner of previous Notice) before the

Effoin-day of an iffuable Term, deliver a De-
-claration to the Tenant in Pofieflion, and for
not appearing, have Judgmentby Default the
following Term ; or if the Detendant does
appsar, the Caufe muft be tried the next A=
fizes; I {ec no manner of Reafon why there
thould be fo much more to do, and Delay
by Arrefts, Imparlances, (g¢c. in meer perfo-
nal Demands, but that Proceedings ought to
be as fpeedy tor Recovery of them, asPoflel~
fion: Andthatuponleavinga Summonsat the
Defendant’s Houfe or Place of Abode, and
afterwards a Declaration; the Plaintiff may
have the fame Benefic as in the Ejeftment :
Some Debts are no other ways to be fecuredy
but by {eizing the Perfon, therefore I thould
think it reafonable, the Plaintiff might be at
Liberty, with the Lieave ofa Judge, upon mak-
ing it appear by Oath, that without Bail the
Debt-would be in real Danger of being loft,
to arreft the Defendant, and hold him to Bail,
and the Defendant to have an Imparlance in
the Cafe of Bail, butin no Cafeelfe. -
- - The Delay by bringing Writs of Error is
infufferable, and would be prevented, if the
Party bringing  the fame was in all Cafes to
give good Bail, and to pay full Cofts if the
Judgment was affirmed or he Non-fuited, or
his Writ of Error abatedy and then alfo to
pay Intereft for the Money: and Cofts recover-
ed in the firft Judgment,  from the Day of
figning thereof; for it cannotbe thoughtun-
reafonable, that a Debt afcertained by Judg-
ment fhould carry Intereff againit a Defens
L ' D dant,
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dant, wilfully delaying the Payment of it
And in many Cafes the Law now ftands in
this odd manner, (viz.) that a Debt before
Judgment fhall carry Intereft, and ceafe to do
fo after; as ona promiffory Note the Jury
will give Intereft in Damages, but when Judg-
ment is figned upon it Intereft ceafes: And
tho’ the Plaintiff be long kept out of the
Money by a Writ of Error brought avowedly
tor Delay, without theleaft pretence of Error,
yet the Plaintiff has no Intereft in the mean
while; and it fometimes happens, that fuch
Intereft comes to more than the Expence of
the Writ of Error, and is perhaps the fole
Reafon for bringing itzand it’s {ubmitted,whe-
ther the Liberty of bringing Writs of Error
at Pleafure purely for Delay, and without the
leaft Colour of Error, is not amatter fit tobe
- fome way refirained. There are abundance
more nonfenfical Rules, Forms and Praétices
in the Proceedings both at Law and in Equi-
ty, which are Caufles of great Charge and
Delay, and without any manner of Senfe or
Reafon, and would be too tedious to infert
here: And thele few Inftances are enough to
thew fomething of the Grievance. Another
thing feems to me unreafonable, why the
Plaintiff or the Defendant, fhould not, when
he prevails, - have full Cofts both at Law and
in Equity; unlefs through a Confidence of
prevailing in the Caufe, it appears he hasbeen
extravagant in his Disburfements, and if fo,
then the Mafter to moderate them. N
‘One Mifchief morethat wants Redrefs, is, '
the exceflive Number of Attorneys and Sol-
licitors: The more Hounds, the mors Ha;*eﬁ,
' ays.
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fays the old Proverb : When Bufinefs is fcarce,
(s it muft peeds fall thin amongft fuch great
Numbers of them) then they turn Baretors,
and do a thoufand knavifh , unjuftifiable
Things for Bread, and become common Nu-
fances to that Part of the Country they live
in, and genenally deferve hanging moré than
Highway-men;” as has often been declar’d
by the late Lord Chief Juftice Aules and
others, that to conviét one Barretor, was —
more Service to the Pablick, than to hang
many Felons. Now I humbly conceive, it
would be inconvenient, in refpet of Fami-
lies and Marriages already had, to weed out
the bad ones at prefent, and ftop their prac-
tifing; it would be beft to let Death do that
ungrateful Work, which it may do in feven
Years time; but T thould think doing fome-
thing to prevent the Mifchief growing again
would do well, and that will beft be done
by having regard to the Number and Quali»
ty of Clerks put to Attorneys and Sollicitors,
and the time they are bound for: Many At-
torneys and Sollicitors have four Clerks at a
time, and not really Bufinefs for two, and
they take ’em but for four or five Years ac
moft (as if the difficult Art of an Attorney
was to be learnt in lefs time than a common
Trade) fo that thefe Youngfters, when they
come out of their Time, are like young Par-
tridges, runningbefore they are well hatch’d,
and juft begin to learn, when they begin to
be Mafters. _ ‘
Now, to prevent the Growth of ’em, I .
humbly conceive it would be convenient to
teftrain Attorneys and Sollicitors from having -
: Dz ay
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any more than two Clerks at tne fame time,
and thofe bound for feven Years apiece, and
one to have ferved half his time before anew
one istaken. Attorneysand Sollicitors ought
to be Men of great Integrity and good Inge-
nuity, for the Succefs of a Caufe frequent-
ly depends upon their difcreet Management
and the Trufk is fo great, the Client muft ne-
ceffarily repofe in them, that they have it in
their Power to rain any Caufe by their Neg-
ligence, Ignorance or Treachery: T herefore,
in order that the Prafice of the Law may be
in good Hands, and only Perfons of good
Families, and good Education, Learningand
Subftance, admitted to it, (which in a great
Meafure would fet them above mean Tricks
and petty Foggeries,) 1(hould think it would
do well if none were to be put Clerks but
Gentlemen’s Sons, or of higher Quality, and

thofe to be good Scholars, and approved of

by the Juftices of the Peace, at their Pub-
lick Seffions, by Certificate, or by the Judges
of Affize for the County: And that they, be-
~ fore they fignify their Approbation of them,
do fee that the Parent or Friends of the young
Clerk do fecure and fetde at leaft 40/, per
Anmnum, ot a fuitable Sumof Money to come
to him at the Expiration of his Clerkihip;
that he may then have a Subfiftence, and not
be tempted, through Neceflity, to do mean
Things ; whereas now every little” pitiful
T'radefman, thatcan but juft rake up Money
~enough to put his Son out Clerk, is for mak-
~ing hum a Lawyer, and confequently, as he
thinks, a Gentleman; and fuch a poor Crea-

_ture, when his Clerkfhip is out, (having no

Money
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Money nor Friends, but what are as poor as
himfelf ) muft for Bread, fome way or other,
force a Trade, turns Barretor, opprefles the
Country, and {candalizes the Profeflion.  And
T have always obferved, that the {candalous
Practicers were for the moft partcome of fome
abject, paltry Race, born and bred in Want,
and having but very indifferent Principles on
one hand, and preitby great Neceflity on the
other, they ftick at nothing; but do incredi-
ble Mifchief in the Commonwealth. ‘

1 fincerely proteft, I have no By-ends in
this Affair, of promoting the intereft of At~
torneys and Sollicitors; nor have I commu-
nicated this Matter to any Attorney or Solli-
citor whatfoever ; nor can any one imagine
how the Alteration I propofe would make bet-
ter for them, but worfe; for thereay Caufes
would ‘be thortned, and confequently their
Gains too. And I hope (efpecially if this
good Reformation is compaft at their Ex-
pence) it will be thought reafonable to ad-
vance their Fees, whichinthe Courtsof Law
are little better than Porters Wages; 35..44.
an hundred Yearsago would have goneagreat
Way at Market, to what it willnow ; it was
heretofore more than 20s. is now: This, in
refpec of Counfel-Fees, has been confider’d,
for they are got from 105. frequently to 10/,
nay, there are many of them Golden Coun-
fellors, that hardly in a Year ever have aFee

- in any thing but Gold, that would throw a

105, Fee at a Man’s Head, thould he offer
it "em : And, if there is to be (as it’s necef-
{ary there thould) Men of good Parts and In-
tegrity, Attorneys and Sollicitors, |

a | o

they muft
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be encouraged by fuitable Fees, orit’s in vain
to expect it.. | »

It may be objected to me, that my Pro-
pofal would leflen the Duty on Parchment,
{g¢. Which if it thould, that might fure be
afforded to be made good fome other way,
for the fake of fuch a Reformation.

It may alfo be objeéted, that the Englifp
are generally litigious, and if the Law s
made cheap, it will encourage that Temper,
whereas the Dearnels of it keeps them quiet, -

This is the only Objettion I can think of,

that bears any tolerable Face, and fure this
is a fallacious one; it is in effe& to debar the
Subject of Juftice, becaule now and then 3
litigious Man might make ill ufe of it: If
this Objection had any Weight, why has there
never yetbeena Tax upon Law-Suits to oblige
the Plaintiff to payfo much to the Govern-
ment, pro licentia litigandi? And why has
there never yet been diftinét Prices fet upon
the Law, fo much for a poor Man, and {o much
more for a rich one? for that the Cofts that

wouldruin a poor Man, may be a Trifletoa

rich one; and I hope it wiil not be denied,
but a rich Man may be litigious as well as a
poorone. ButIthink, if Law-Suitsbe thort-
er and cheaper, the litigious Man will not be
fo dreadful, becaufe he will the fooner have
thot his Bolt, and withlefs Charge to his Ad-
verfary. And farther, there are already good
Laws, (which ftill, if defective, may befup-
plied) for refiraining litigious Suits; andif the
Caufe of Action be juft and real, though but
~ fmall, Ifee'noReach)n why the Plaintiff {hould
not have feflingm remedinm, and for a finall

S Charges
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Charge; and if he that withftands a juft De-
mand, is to pay full Cofts, and he that profe-
cutes an unjuft one, istodothe like, I cannot
fee what Encouragement there will be for the
litigious Perfons.

But moreover, I utterly deny the Englifh
are litigious; it is as much asto fay, they are
unmerciful, cruel, and revengeful; a Cha-
ractet no foreign Enemy, I darefay, will give
of them: But yer, if they were fo, Ido take
upon me to aver, upon my own Experience,
and I believe all Praéticers will concur with
me in it, thatthe Dearnefs of the Law rather
gratifies litigious Perfons than reftrains ’em.
How pleas’d arethey to put their Adverfary to
great Charge? How often are People arrefted
for no other Reafonbut to throw ’em into the
Handsof thofelegal Thieves, BarvLirrs, and
put ’em to Charge? What’s more common in
our Clients Mouths, than to asky; What Coft
willit put their Adverfary to, if we do fo and
fo? Andifthey find it great, then, cry they,
Oh! do it by all means; and if they find ic
but{mall, then they will not thew their Teeth
for fo {mall a Matter. I have but 2 Word
more to this {pecious Objetion, (viz.) That
the City-courtsare cheap and fpeedy, and yet
are thought a great Benefit and Advantage 5
and that if now and ‘then a Mifchief fhould
happen in particular Cafes, by the Cheapnefs
of the Law, yeta Mifchief is rather to be en-
dur’d, than an Inconvenience. | .

Another Objection may poflibly be made
by the Officers, (viz.) That they have Free-
bolds in their Offices, and it would be In-
Juftice to deprive them thereof.  Fuit bhe:
EER 2 Sapientin




Sapientia quondam publica privasis [ecerneres
1 think is Anfwer enough to that Objection:
And does not every Parliament, in making Ri~
vers navigable, {g¢. not only takeaway Free-
holds, but even Inheritances too, upon rea=

fonable Recompence? and I propofe nothing |

without an Equivalent. oy
I have applied my Remedy to the Root,
that is, to give theJudges and Officers an E-
uivalent for what’s taken from ’em; with-
out which I fhould have a hundred fpecious
Obje&ions made to me, 7ll founded upon
Selt-Intereft; tho’ I challenge the wifeft Man
amongft them to fay how, or which other
Way, thanwhatIpropofe, hewillever juftly
and effeGually prevent or cure the exorbitant
Charge and Delay of Suits, whichis become
terrible to all Men, and is daily the Caufe of
infinite Injuftice, Miferyand Oppreflion, and
which has made Juftice, like fome fine coft-

ly Thing, only to be had by the Rich, and .

which the Poor muft not pretend to.

There are abundance of 'Things more than

1 have mentioned, want to be redreft, in or-
der to make Juftice cheap and fpeedy, and
which no body fo well knows as Attorneys
and Sollicitorss and, I hope, if the Parlia-
ment thinks fit to do any thing of this Na-~

ture, they will take farther Information from -
fome honeft Attorneys and Sollicitors, and

make a thorough Reformation in all the
Courts in Weftminfler-ball. And if a Coms=
mittee was  appointed to inquire into the
Truth of thefe 'Things, and was armed with
_Power to fend for Perfons, Papers and Re-
cords, they would (upon examining fome
. L eminent
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eminent Attorneys and Sollicitors, and the
Books and Entries, {Jc. of the Officers of
the feveral Courts) not only find all, but a
great deal worfe than I have faid, to be true,
and would fo plainly difcover where this in-
fupportable Grievance lies, and the Way to
redrefs it, that I make no doubt but fuch a
good Parliament as we now have, would
make a good Law for that purpofe: And I
hope my Brethren, the Attorneys and Sol-
licitors, will {peak out upon this Occafion,
without Fear, Favour, or Affeétion, to thefe
burthenfome, idle Officers.

I laftly come to propofe a Fund for the
Purpofesabove, whichisthis; Ifuppofethere
areone thoufand Serjeants at Law and Coun-
fel, and twenty thoufand Attorneys, Solli-
citors, and Clerks in Court in England, (1
doubt not by what Obfervation and Enqui-
ry I have made, but there are many more
but I willfuppofe only thofe Numbers.) Now
if every Serjeant at Law pay 1y /. every Coun-
fel 10/ and every Attorney, Sollicitor, and
Clerk in Court /. for a Licen(e to praétife;
thisrepeated two Years, would raife upwards
of 220000/. And I think thofe that are not
willing to pay fo fmall a Sum, to reform the
Law, ought to be debarr’d from pradtifing
it o
* The Serjeants and Counfel have no reafon
to quarrel at it, becaufe it’s in order to ad-
vance the Judges Salaries, which they in due
time may reap the Benefit of; and Attor-
neys and Sollicitors cannot, and, I dare fay,
will not object to ir, but rejoyce at it; be-
gaufe it’s to fupprefs many chargeable Offi-

:‘ ' E ‘ CESy
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ges, and reduce the Fees of the reft; and
therc’s none of them but two Ways lofes more
every Year by thefe Offices than this Tax
comes.to; (as thus) 1%, They are greatly in
disburfe to thefe Offices for all forts of Cli-
ents, good and bad, and yearly lofe more by
bad Clients, for what they have laid down
for ’em to thefe Offices, thanthis Tax comes
to. And, 24y, the very Intereft of the Mo-
ney they are conftantly in Disburfe to thefe
Offices, would yearly be more thanthis Tax;
which Disburfe and Lofs would be faved to
them for the future.  ThisTax will, Ihope,
buy in all the Offices; and for a perpetual
Fund, to pay the additional Salaries to the
Judges, I humbly propofe that every one,
that is put Clerk to an Attorney, Sollicitor,
Scrivener, Counfel, or Serjeant at Law, or
Clerk, in any Office of Law or Equity, pay
20/. at leaft; and every one thatis admitted
into any of the Inns of Court, to pay 2y /.
at leaft ; and every Attorney, Sollicitor, or
Clerk in any Office, for a Licenfe to prac-

tife, when they are out of their Time, -

to pay 30/ every Counfel called to the Bar
yo /. and every Serjeant called, to pay so/.
"T'hefe initiating Taxes cannot be objected a-

gainft, becaufe they may chufe whether they

will be Profeflorsof the Laworno, and con-
{equently whether they will fubjet them-
felves to thefe Taxes or no. And moreover,
the Difficulty and Chargeablenefs of putting
out young Men to the Law, may be a fur-
ther Means of reftraining the Number of its
Pradticers. 1 make no doubt but this laft

‘ZE‘ ax will, communibus dnmnis, raife at leaft
SR {ufficient
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fufficient to anfwer the additional Salaries I
propofe. And if by either of thefe Funds
there’s found a Surplus, I hope it will beem=
ploy’d in buying in thofe two Prifons, the
King's-bench and Fleet, and fetting ’em upon
a new and better Foundation. o

I hope I {hall be pardon’d by the Gentle-
men of the Long Robe; if I prefume in the
laft Place to mention a few Things in the
Law itfelf, that 1 humbly apprehend want to
be altered. : ‘
- The firft and chief whereof is in relation
to Juries. TheTryalby Juryis the great di-
ftinguifhing Mark of our Freedom and Hap-
pinefs above all the Nations upon Earth 3
{fuch a Happinefs, as the Wit of Man cannot
contrive a, greater for the Safety of our Lives,
Liberties, and Fortunes; none of which can
be taken from us or hurt without the una-

‘nimous Confent of twelve Men, allof them
- our Equals and Neighbours; not to be pickt

out by an Enemy, but returned by an Of-
ficer {worn to return them impartially; and

~ when he has fo done, ftill we have our rea-

fonable Challenges and Exceptions to any of
them. What Englifiman can think of this
without Excefs of Love and Fondnefs for
{uch an ineftimable Law 2" and on the other.
and; how can he forbear the utmoft Con-
cern to {ee of how little Significancy and’
Safety it’s become by the Meanne(s and Cor~
ruption of Jurors, and by the accurfed Kna=
very praétifed in returning of them; whichis
Poifon at the Fountain of Juftice, and Rot-
tennefs in the very Heart of our Laws, and
by which many Men have unjuftly loft their
- E 2 Lives
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Lives and Eftates? Every honeft Englifhman
will join with me in thefe Sentiments: But
" what is to be done, or how it is tobe reme-
died, is the great difficulty. It’s to be feared the
greate(t Penalties will never deter fome Un-
der-Sheriffs from the Crimes they have been
fo long and fo gainfully accuftomed to, and
c¢an fo fecretly commit in the corrupt re-
turning of Juries : Which Truft they havefo
groffly abus’d that it’s pity they thould en-
joy it any longer. I humbly fubmit it there-
fore to confideration, if the following Me-
thod, or fomething like it, might not be
effeCtual for redrefling this Grievance, viz.
that there thould be a general Regulation
- made of the Frecholders Books, and that
none fhould-be inferted there but fuchas have
at leaft yo/. a Year; and that immediately af-
ter every Trinity and Hillary Term, the two
Judges for each following Circuit fhould caufe
the Under-Sheriffs of each County within
their Circuit, to bring their Freeholder’s Book
before them with every Freeholder’s Name
taken out and wrote on diftin& Scrowls,

which being put into a Box, the Judges to

draw out by Lot forty eight Freeholders, or
more ot lefs, according to the Bignefs of
cach County, and they to be fummoned to
attend at the Affizes under a fevere Penalty,
and the whole Number of ’em to be return-
ed as the Jury inevery Caule, and their Names
to be again wrote on Scrowls, and put into
aBox; and when the Caufe is called in Court,
then the Affociate in open Court to draw
out by Lot to the Number of twelve, and
they to try the Caufe; this will take up no

t | more
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more Time than is ufual in the filling up a
Jory by Tales-men. And thisis the only Me-
thod I can think of for preventing the abo-
minable Corruptions both in Under-Sherifts

~and Juries; for this will totally exclude the

Under-Sheriff, and no one will know the
Jury till it will be too latetoattemptto bribe
any of them. Gentlemen {pend great Sums,
and take great Pains, not only to bereturned,
butin ferving on the Grand Inqueft of the Na-
tion, the Commons in Parliament; and it’s
humbly hoped, no Gentleman will think it
below him, or a Trouble to {erve on Juries,
and fee to the executing as well as making
of good Laws: And whenall Gentlemen (and
none of mean Degree) are equally liable to
ferve by Lot, in the manner above propofed,
it’s hoped none of them will take Exceptions,
or repine at ferving their Country on fuch an
important Occafion; and [ doubt notbuteve-
ry Man of them, when he comes to want a
good Jury himfelf, for Trial of his Property,
will be pleafed with this Method.

As to Special Pleadings at Law, I humbly
offér it to confideration, whether it would
not be a great Happinefs to the Suitorsto take
’em away entirely, and that the general Iflue
thould be pleaded inall Cafes ; the only Ule
1 could ever conceive of Special Pleadings (be-
fides the great Gains they bring tothe Attor-
neys, Officers, and Counfel) isto reduce the
Matters in Difference between the Parties to a
fingle Queftion, and thereby give eachof them
Notice what is to be proved and defended at
the Trial; otherwife they might meet there as
unequally matcht as when a Man challenges
S ~another
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another without naming the Weapon, and
then brings a Piftol, and the other only 4

Sword : But if either Party be obliged to give

reafonable Notice in Writing of any fpecial
Matter intended to be infifted on, or given
in Evidence at the Trial, I fhould think that
Method would make Special Pleadings ufelefss
and that the Merit of the Caufe mightby that
Method be as fairly and effe¢tually tried as by
the Help of Special Pleadings. Ihavealready

mentioned what I take to be the Ufe of Spe-

cial Pleadings, and as to the Mifchiefsattend-
ing them 1 need fay little, they are fo well
known.
Eliz. of Yeofayles has recorded that Parlia-
ment’s Opinion of them in thefe remarkable
Words, (viz.) That exceffive Charges and
Expences, and great Delay and Hindrance
of Fuftice, bath grown in Aftions and Suits
between the Subjecls of this Realm, by rea-
fon that upon fome [mall Miffaking or Want
of Form in Pleadings, Fudgments ave often
veverfed by Writs of Errovs and oftentimes
upon - Demarrer in . Law, given otherwife
than the Matter in Law, and very Right

The Preamble of the Statuteof 27

of the Caufe doth vequire: wwhereby the Par-

ties are conflrained either utterly to lofe their

Right, or elfe after long timey, and great

Trouble and Expence, to revive again their
Which Aét, and the feveral other
Statutes of Feofayles, and the exprefs Provi-
fion made infeveral other Aétsfor the Defen-
dants to plead the general Iffue, and give the
{pecial Matter in Evidence, do all fhew our
Parliaments have all along had a Diflike to
Special Pleadings: - And whoever was KI)] fee
ESICI S ow
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how many honeft Caufes, and juft Debts, are
frequently either loft, or greatly delayed, by
the Quibbles and Niceties in Special Plead-
ings, would havean Abhorrence of them ; for
1s it not to be abhorr’d, that Liberty or Im-
prifonment, Innocence or Guilt, Plenty or

Poverty, or perhapsthe Happinefs or Mifery

of a whole Family thould depend upon a Cum,
an Abfque boc, a Necnon, or numberlefs other
{mall Niceties in Pleadings, that the moft
learned Counfel, notwithftanding their utmoft
Care, are daily miftaken in, to the Ruin of
their Client’s Caufe? And fince by an efta-
blith’d Rule, approv’d by long Experience,
the general Iflue, and nothing elfe, is always
pleaded in Eje&tment, where the Title of
Lands and Poffeffion are in Queftion, I can-
not {ee why it may not be alfo pleaded in all
other Cales; efpecially on giving Notice as
aforefaid of any {pecial Defence, which is an
Advantage the Parties in EjeGtment are not
bound to give each other. = This Method I
propofe of pleading the general Iffute, and giv-
ing Notice ofany {pecial Matter, is countenan-

~ced by the Method of Proceeding even inone

criminal Cafe, if I miftake not (for Profecu-

tions of that kind are very rare, it’s pity they -

are not as frequent as the Crime) I mean in
an Indi€tment of an Attorney for Barretry:
No particular Inftance of the &'imc 1salledg’d
in the Inditment, but it’s only chargedbin
general, that he is Communis Barrestator Li-
tiunt s Difcordiarum inter Vicinos Seminator,

- & Pacis Regis Perturbator; and yet the De-

fendant muft plead not guilty, and the Proa.
{ggggoy Is bound to fpecify and give Notice

| gy,
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“in Writing to the Defendant of the Facts he
intends to charge and prove againft him at
the Trial. If therefore this Method isallowed
in a criminal Cafe, it feems to argue ftrong-

»

ly in Favour of the Method above propofed

in all civil Cafes.

Obj. 1f it’s objected that Special Pleadings
are neceffary for ftating the Cale on Record,
otherwife there could be no Relief by Writ of
Error, for nothing canbe taken Notice of by
the Judges in Exror, but what appears on the

Record, all Matters of Evidence, or otherwife,
are then out of their Reach; and if nothing
was to be pleaded but the general 1fue, the
Judges would be hoodwincke from the Point
of Law.

. Refp. TothisTanfwer, thatit’s already the

daily Practice, when aPoint of Law arifes on
a'Trial, to have it ftated in a Cafe, and either
argued afterwards, before the Judge in his
Chamber, or if it’s Matter of Difhiculty, to
have it fer down to be argued in Court before
all the Judges in like manner with Demur-
rers, ¢g¢. And if this Method is always to be
taken, and the Cafe and the Judgment upon
it entred on the Roll, 1 think it fully an-
fwers the Objetion, and will alfo fave the

great Expence and Niceties of Special Ver-

diéts.

and Remainders, and conveying the Interefts
of marry’d Women in Lands are very charge-

able things, containing many Fictions. I

knew a young Country Attorney that took

the Label to a Deed to be the Tail of the- '

Decd, and that cutting off of that with 2
, ‘ - P

Fines and Recoveries for barring Entails
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Pén-knife was cutting off the Entail containe
ed in the Deed. = Abfurd as his Notion was,

it cannot be affirm’d that doing it by a coms

mon Recovery is a great deal better. And yet
the Lawyers of Edw. IV.’s Time have been
greatly applauded for that Invention. But one
would be apt to think it was only becaufe it
made riddance of Entails, #which from the

" Statuté de Donis to that Time (being about

two hundred Years) had been direét Perpe=
tuities, and were great Hindrances to the
Lawyers: For the Eftates fo entailed could
neither be fold, mortgaged, or fettled, and
confequently there could be no Gains by maks
ing thofe Conveyances, nor by any Suits touch~
ing their Intricacy. The main Strength and
Security of Fines and Recoveries lies in the
Acknowledgment, every thing after is meer
Forms and whoever can be brought to fcal
a Deed, will eafily at the fame Time be brought
to fign a Concord,” or a Warrant of Attorney
for a Recovery, or to acknowledge the one
before a Judge, or pafs the other at the Bar.
But the greateft Number'ate done by Com-
miffion, and the Commiffioners are generally
Witne(les to the Deeds, that lead the Ufes,
and one of them the Attorney that makes the
Deeds, and there’s no more Difficulty or So-
lemnity than in the Execution of a bare Deeds
and T humbly apprehend, that a Bargain and
Sale firit acknowledged, and then inrolled,
would (if but fo allowed) be a more rationdl

“and far cheaper way of barring Entails and

Remainders, and marry’d Women’s Intercfis,
than Fines:and Recoveries 5 and fuch a Bar-

-~ guin and Sale in London is by the Cuftom 8

good

-
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good Grant and Bar of married ‘W othen’s Tt~
terefts in Houfes there.  It’s true, taking a-

way Fines and Recoveries will not only take

away feveral Officers Fees, but a {fmall Branch
of -the publick Revenue, and vacate feveral
good Places, by whofe Salaries I doubt moft
partof that Revenue is fwallowed up; but if
an. Equivalent is given as before propofed ,
there’s no Injury will'be done them. There’s
this farther Objection to Recoveries, that they
cannot b pertected but in Term time; and
it has often happened that Men have died in
Vacations before they could fuffer a Recove-
1y, to the great Prejudice of their Families
and Creditors. -

- I always thought the Law in feveral In-
ftances too hard upon the Female Sex, and
humbly offer it to Confideration, if out of
Compaffion to their natural Unfitnefs to ma-
nage Suits, and ftruggle with Hardthips and
Dufficulties, it may not be proper to alter it
An their Favour in thefe three things, viz.
-1, "That a Widow may have her Dower
of a Truft, which if the Eftate or her Quality
be never fo great, the cannot now have ei-
ther’by Law or Equity, tho’the wants Bread.
The Makers of the Star. of 27 H, VIII. of
Ufes;. little thought .that excellent- Law
could have been. fo evaded asit is, by what
is now called. Trufts, which is very  near
the fame thing as Ufes were before that Sta-
tute, -and almoft as. full of Mifchief. But
what would they have thought, or what will
any Man living (buta Lawyer of thefe times)
think of this Cafe > (and no doubt.but it has
often been the Cafe or very nest it 5 viz) A
Lo . Man,

IR
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Man, not wortha Farthing in the World, mar-
ries a Woman with many thoufand Pounds
Portion, and then in Truftees Names buys
Land with the whole Portion in Truft for
him and his Heirs, and dies. His next Heir,
tho’ never {o remote, or his Devifee, tho’ a
meer Stranger, {hall have the whole Eftate,and
Chancery will compell the Truftees to con-
vey it to them. But the poor Widow, with
whofe Money it was bought, can neither by
Law nor Equity get her Dower or Bread out
of it, but muft ftarve, tho” nothing was.done
by the Hufband to hinder her, but only
making ufe of Traftees Names in the Pur-
chafe. All Men, fave Lawyers, muft think
this monftrous Cruelty.. The odd and only
Reafon I ever heard given for it is, that Dow-

~er is the Gift of the common Law to the

Widow, and fhe muftrecover itby that Law
that gives it, or nat at all; and that Law hav=
ing no Power over, or Cognizance of Trufts,

‘therefore the muft ftarve : Very hard Doétrine,

efpecially confidering that {he’s a Purchafer of
her Dower, itbeing premium pudorisy and that
the Hufband’s Vendee, Mortgagee, Devifee,
and his Bond and Judgment Creditors, fhall
all be relieved in Chancery, and fare as well

as if thelegal Eftate had been in him; {o that

he is to be looked upon as abfolute Owner of

-the Eftate for every Purpofe, but to give his

poor Widow Bread out of it. But the Huse
band’s Heir is not fo hardly dealtby: Tho’it
fhould feem his Heirthip is-as fimply the Gift
of the Common Law as Dower, for if there
be ten other Sons the Common Law excludes
them all, and gives the whole Inheritance to
him alone. F 2 24ly, That
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24y "T'hat Dower may be recovered by Ejeét-
ment, and Damages there given by the Jury
equal to the Mefne Profits; Actions of Dower
being very chargeable, difficult and dilatory,
and fometimes cutlafting the Widow’s Life.
- 34y, That in regard Marriage is the high-
eft Confideration both in Law "and Equity,
- therefore that the Wife in Cafe of the Hus-
- band’s Bankrupcy, or dying infolvent, thould
“be in the firft Place reafonably provided for as
the chief Creditorj whereas now it but too
often happens that the poor Wife's Portion is
the whole.or greateft Part of the Hufband’s
Eftate, and yet muft all go to pay his Debts; e-
ventho’ they were contraéted before the marri-
ed him, and the muft ftarve. Thefe, with many
" more hard Pointsof Law in refpeét toW omeny
plainly thew theynever fatin Parliament.
- Legacics, be they {mall or great, are recover-
able only in the {piritual Court, or Chancery,
and if charged on Lands, then only in Chan-
cerys and m Truth I'mayfay, fuch Legacies,
if not pretty large ones, are recoverable no
where, becaufe Lofs in taxing Cofts, if the
Suit be never fo fuccefsful, is generally more
than the Legacy. It’s therefore fubmitted,whe-
ther it might not be a publick Advantdge to
give an-Action at Law for a Legacy payable
~ after fimple Contraét Debts, in like manner
as they are after Specialties, {Fe. -~
- 'The Law between Landlord atid Tenant is
of more frequent Ufe than any ‘other Branch
of the Law, there being very few Men but
are either Landlords or Tenants, and yet it’s
verydeficient in many Particulars, of which I
will oply inftance two: The firlt is, that g

- Tenant |
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Tenant, whenhis Leafe or Contract is expir-

~ ed, or if he be at Will only, and hasnoPre~-
tence whatfoeverto keep Poffeflion, but does

it out of Obftinacy.or Knavery, yet he can-
not be turned out but by an Ejeétment, tho’
it be of a poor Cottage, the Rent'whereofin
many Y ear$ will not repay the Charges of the
Ejeétment. - The fecond is, that if the Te-

~pant puts the Landlord to avow in Replevin,

he muftin his Avowry fet out his Title to the
Premiffes, which if it be a Leafhold Eftate s
often very troublefome, for he muft begin
with the original Leafe, tho” never o old,

and fet out all the Wills, Sales, Mortgages

and Mefne Affignments, till he brings the

Title into himfelf, and: the Tenant has Li-

berty to traverfe which of thofe Facts he
pleafes, and to take all Advantages of Slips
in pleading of them. - Thisfeems very unrea-

- fonable, and often renders Diftrefles for Rent

a vainand unfuccefsful Remedy; and it isthe
more unreafonable, for that in an Action of

- Debt orCovenant, forRent, the Landlordis

~ not bound to do fo.

In the firlt of thefe
Cafes it f{eems but reafonablethat a Juftice of
Peace might, by his Warrant, remove the

enant out of Pofleflion in like manner,
as on the Statute of forcible Entry; and in
the fecond Cafe it’s to be wifht there were a
new, {peedier and eafier Method in Replevin,

- throughout than is now ufed.

- The Law touching Executors wants alter-

ing in many Inftances, for the Eafeand Safety

of honeft Executors, and for the fpeedier . .

- Juftice againft dithoneft ones. I will only
pame one, and thatis, the tedious and,,char%fl:-

o : " - able
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able Method of bringing them to account in
Chancery for their Aflets, to the great Detri-

ment of the Eftate, Delay of the Creditorsyand

Vexation of honeft Executors; but to thevery
good liking of knavifh ones, who want to
keep the Affets in their Hands.  It’s true we
Attorneys and Sollicitors like this Method ve-
ry well, becaule one fuch Suit in Chancery
againftan Executor, ismore gainful tousthan
half adozen Aétions at Law againft him; and
T doubt that is but too often the fole Induce-
ment for fuing him, even for a Bond Debt
in Chancery ; which is.now a very common
"Thing ; for tho’ Bonds, Notes, {J¢. are re-
coverable only at Law againft the Debtor him-
{clf, yet they may be turned into. fo many
Chancery Suts againt his Executor; which
Matter is very worthy of Confideration: And
1 therefore offer it to Confideration, that
fince there’s no Pretence for Equity in fuch
Cafes, but to dilcover Affets, whetherthere-
“fore if the Courts of Law, when plene ad-
miniftravit 1s pleaded, were impowered to
name an Audirtor (asin an Action of Account)
and he to take the Account of Affets, and

have the fame Power with a Mafterin Chan-~ .

cery, (but far les Gains) this would not be a
very great Hafe to honeft Creditors and Ex-

ecutors, and prevent the waftingthe Affetsin

chargeable Chancery Suits. e
The naming of Auditors puts me in mind

of fome particular Excellencies of the Com-

mon Law, which fhew its original Goodnefs

. and Sufficiency when Men were plainer and "

" honefterthannow, viz. .TheCommon Liw

can take Accounts, grant Injunclions 30;‘. rer
: ‘ : . - lieve
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lieve in Cafes meerly equitable. “As in an
Aétion of Account, they canappoint Auditors,

- the Writ of Eftrepment is an Injun&ion, and

by andita Querela they can relieve in many
Cafes of meer Equity.” Thefe amongft many

- others are noble Foundations and Principles

inthat Law,upon which had proper Improve-
ments been made, adapted to the Alterations
Time makesin Things and Men, it might have
kept down a great deal of the prefent un-
bounded Power of the Chancery, and greatly
preferved the laudable Jurifdiction of the Com-
mon Law over Property. But thefe and ma-
ny more of the fineft Flowers of that moftex-

- cellent Law have been rendred ufelefs by the

dilatory and difficult Forms and Niceties in
the Pleadings and Proceedings relating to
them. It’s thefe Thorns and Thiftles in the

~way to Juftice at the Common Law, and the

Corruprion and Degeneracy of Juries and the
{mall Fees to the Attorneys, that have {o great-
ly tended to_the Increafe of Chancery Suits,
where the Gains are great,” and the Praétice
cafy and plain ; and therefore by one Fetch or

Pretence of Equity or other, moft Suits of =

Valueare now brought in Chancery, infomuch
that Iverily believe two thirds in Number, or

at leaft two thirds in Value of the Queftions

touching Property decided in Wefminfler
Hal], inftead of being decided by f'ouﬁr leéfn-
ed Judges acting by known Laws, aflifted by
a Jury for afcertaining of Faéts on hearing
Witnefles wivd woce in the Prefence of each
Party, (and which certainly is preferable to
all other Methods ufed either here or in agy

-other part of the World) are now-a-days de-

cided
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add great Glory to
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eided in Lhancery without a Jury, on Writs:
 ten Evidence..  And tho’ the Judgethere was™ f
- endowed ‘with all the Wifdom, - Learning =
- and Perfetion human- Nature i3 capable ofy . |
yet he is but one Man, ‘and -we are told by - :

. “the Spirit of Truth, that in the Multitude of
“Couitfellors there is Safety. This Exchange
of Jurifdiction cannot be very agréeable ta
an Englifhman, and would-be much lefs fo,
were it not for the Appeal to our mofl noble
Courtof laft Refort, that Multitude of auguft
Counfellors in whom is our Safety, and whoy
as they are but:Men, may err: But I verily .
‘believe all Men are of Opinion, they as {el+
dom err as any Judicature upon Earth.. And

~it’s greatly to be wifht, ~Appeals to them
_ couldbe brought with the fame Eafeand Free- '}
‘dom as Writs of Error, and with aslittle In- |

- convenience to the Caunfel.

I have been too :tediou_s,‘ah‘eadjr;,"and' will
* add no more, but my Withesthat{omeeffec~
" tual Reformation may be made m this Af+ =

~ fair, whether in the: Way I propofe, or any -
“other, it’snot a Farthing matter, foitbedone:

‘And if it is fo done, 1 doubt net but it will". B

: ‘Lparticular,tofthiS‘Parliaxncnt,,"fand for which |
 this and all Generations to come will call them

his Majefly'sReign, andin |




