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IT feldom happeﬁ's,' that the. ’re’pu%

tatlon of a Pamphlet furvives the par—*

ticular occafion vrhlch fuggefted it.

3 The following tract was firft pubhﬂled’
in 1765, and went through two edl- :
tions.  After an interval of near twen- :

'ty-ewht years, and when all the coples’

of the two former edmoas h'xd been

long {old off it has been calleu xor Wlth‘

a degree of earnei’cnefs VVthh feldom

attends the appewrance of even a neW

‘work. The pubhfher has, therefore, |
lthought it hlS duty to yield. to the

numerous apphcauons that have been :

'made to h1m ‘to give a third. edx-

2_'{" © tion

Mot larc e R e+ e i



6 . ADVERTISEMENT. = °
tion of it, and from the mtereftmg

nature of the ﬁlbjﬁ‘&‘ and the high -

chara&m of | the reputed AUTHOR

he conccwes tlnt in re- prmtmo 1t at

the prefent timle, hP is rendermg a
Afeafonable and eﬁenlnl fervice to the

Pubh_c.

Augufty 1793
! [

PREFACE

THERE is nothing more: univerfal than
the partial regard which each nation has for

_its own antiquities. Horace, who lived in

the moft refined age of Rome, fays, that

" his . cotemporary Romans ‘were fo extrava-

gantly pr epoﬂeﬂéd in favour of -the Works of
their rude anceftors, as to endeavour to per-
fuade one -another that the Decemv1ral laws,

and the treaties made by their ancient kings

‘with the neighbouring villages, were of fuch

elegant compofition that nothing lefs than
the immediate infpiration of the Mufes could

have produced them.‘

When fuch vulgar pxejudlces happened to
be ufeful, or, at leaft, innocent, it would be
time ill beftowed to lay open the flightnefs
of their foundatlon but when, as Horace .

' complams, they are dlfplayed in order to form
‘injurious comparlfons, and to depmve living
merit of its due praife and reward, it be-

- b comes
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comes the bufinefs of every honeft man to
expofe their falfehood and abfurdity,

A motive of this fort fet me firft upon
writing the following. fheets. I had fre-
quently heard the anc1ent conftitution of

.England cried up as a model of perfeéhon :
I had frequently “heard that the poffef~

fion of liberty was infeparable from the if-

. habitants of Britain : I had frequently heard

" that Magna Charta was the completlon and

fixed ftandard of this liberty ; and -that it

fhone ‘with unparalleled luftre under the

' I—Tenrys,'Edwards; and Elizabeth. All this

might  be heard “without -uneafinefs; but
when 1 difcovered that thofe prejudices had
been induftrioufly propagated amongit the
unlearned, in order to depieciate the liberty

we now enjoy under the beft of Kings, at -

.~ the head of a free parliament, I muft own

I felt fome mdlgnatmn at the attempt; and

thought I could not better perform the part

‘of a faithful fub_;e& and good citizen, than

" meaning part of my countrymen, how un-

by endeavouring to point out, to the well

Ju{’c thofe comparlfons were, and how ex-
: ‘ ' - tremely

| ,tal Preface. .
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tremely groundlefs the difcontents they had

conceived in confequence of them.

- To prevent people from yawning over a

political treatife, whofe purpofe was not in

the leaft to abufe or defend any fet of great
-men, there’ was a neceflity for making it

fhort ; and this I endeavoured, by admitting
~nothing into it but allufions to faé’cs, either -

~fuch as are notorious, or fuch as are to be
- found in every Englith hiftori 1an; who chufes

to deal in falts rather than mveéhvee. But
I am now very fenfible that, however advan-
tageous this fhort-hand manner of writing
may be in:{fome refpe&s, it is in others very |

- defeltive. -It is not every, reader Who is able,

“or perhaps w1lhng, to conne& fa&s in fuch
a manner as to produce thofe awuments'
from them which the, author expeé’ced and

- his meaning may be, by this - means, often
“miftaken and often mifrepr efented. - To 1e-&
~medy, therefore, this 1mbec111ty in my poor |

- Effay, and to declare for it what it means to

fay, is the chief purpofe of thls fupplemen— |

1
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10  PREFACE.

. It means, then, to trace the attual progrefs
of Englifh liberty, from its loweft ebb to that

-glorious height to which it has arrived ; to
thew that this increafe was conftant and gra-

dual, not arifing from any providential laws |

or contrivances of men; but from a certain
 tide of things which flowed, not only againft
the means that were contrived to prevent it,
but fometirne's flowed the fafter by thofe very

"means.  To fhew that Magna Charta was

not the caufe, but the confequence of a de-

gree of hberty, ‘and that what was liberty.

then Would be no bettex than ﬂavery Now.

.

. ' 1t means to put us in mmd that liberty s

only anothet ‘word for power 5 . that the exten-

{ Soon of poln‘zcdl liberty can ﬁgmfy nothing

......

I elfe but the extenfion of the circle of go-

- gvernment and of its conftitients ; and that -

{ every extenfion of this circle muft be deemed

fa change in the con{htutlon, elther for the_

gbetter or the wox fe. .

It means to fay, that every fuch extenﬁon

of power or fecurlty to the people, without

~ a proportionate addition ‘of power to their

lulers, muPc be ever dangerous tothe ftate,and
- that

PREFACE. = I

. that the want of a due attentlon to this cir-

cumftance has been the caufe of all the diffi-
culties which have happened in the manage-
ment of public affaiis, and of almoft all the
civil wars with which England has been vi-
\ﬁted : '

It means to (ay, in. fome future edltlon,

i ‘/ that the freedom of the fubjet in England

is now arrived at the higheft degree of per-
fetion confiftent with’ the nature of civil
government ; and that it is: the duty of
every good Engh{hman to cry, with a late

-.mgemoas -author, ESTO PERPETVA '

without adding any. contrad1étton to thls

. pious wifh, ‘by. w1ﬂnng for any mnovanon
~on pretence of 1mprov1ng it.

It means to {hew that the no’non of pro- L

_ ducmg what has been called a more mmﬂete '

reprefentation of 1 the peaple, by admtttmg the

. lower claffes of themintoa {hare of the legxﬂa-
tion, is only d {cholaftic dz eam; and that the
- circle of govexnment cannot, 1n faé’c be ex-.

tended beyond a certain “point, wnhout de-

priving the rulexs of thofe powers, by whxch

Bz‘ - falone
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| alone they can p10v1de for the pubhc orde‘L

.and fafety

‘It means to apply thefe obfervauons to
/ the ‘prefent fituation of things in this coun-

try, by hinting, that although it fhould be -
ever fo demonftrable that ‘republics have

theu mortal penod as well as men, yet it is

“our duty, in the one cafe as well as the
other, to retard the evil day as long as pof-

fible, and not to haften it by our folly or

mtemperance : And it 'means in a particular
manner to lament the unhappy conduét of -

thofe leading men, either in or-out of place,

Who, to promote the1r own- pamculal inte- -
refts, court the approbatlon and affiftarice of -
" the populace ; and by fo domg acknowledgev .

in them a right, unacknowledged by the laws

‘of the land, of cont10u11ng and dictating to |

government ;| ~which, weie it evel to be tho-

roufly eftablifhed, ‘would put an end to’ all’

ftability, all conﬁdence, all- force 1 m admi-
niftration ; and with them all quiet at home
‘and all fafety abroad : a dreadful dlﬁempex,

wh1ch never was “cured in any frate ‘but by

What we ought to ]ook upon as a moft dread-

-~

ful

PREFACE. 'I,'

ful remedy, that is, by embodying a certain -
number of thofe o acknowledged confiituents
of government, who, having nothmg to fur-
nith in its fupport bat their arms and legs,
have been in all ages, eafily induced to em-
ploy thofe arms and legs in procuring quiet
from the reft, and who have never failed,

upon fuch occafions, to practife moft falth-'
fully that levelling do¢trine, which the fpirit
of faction had fo eloquently preached to
them, by Ieducmg all the reft of theu’ coun-
trymen, noble and mean, r1ch and poor,

- Jearned and i 1gn01ant into one undli’cmgulfh;

ed’ mafs of ﬂavery

The {hoxtdefcrlptmn Ihave glven Of -

" Magna Charta .will not, I believe, ‘be fatif-
fattory to many. of my readers.. It is, indeed,

only meant to awaken a curiofity which. the
conmfenefs of, my plan does not permit me

~ to. glatlfy ‘It was, my meaning, that thofe
- who were deﬁr@us of knowing with certainty -

to what degree thefe affertions were true or
falfe, fhould examine the record itfelf, toge-

ther with whatever: elfe is neceflary for its
o 'explanatxon. But havmw reﬂeroced that many
S perfons of wor th, to. whom I fhould be de~

ﬂxous ;
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firous - to 1ecommend my writings, had not
the time, the means, or, perhaps, the induf-
try to obtain this fatisfation ; I thought it
P Opel, upon th1s occafion, to throw in a

. few obfelvatrons of mv own for theu afﬁf—

tance.

i Of the ﬁxty'—tlirEe"articles, or claufes, of
/Wh1ch this famous chax ter 1s compofed about .

twenty-fix are employed in regulating the
feveral parts of ‘the feudal fervitude then by

law eftablifhed’; all which articles, together
with the fervitude itfelf, were lald afide by -

an'act of the legiflature, about a: hundred

- years ago. And it may be here proper | to’
“remark, . for” the benefit of thofe’ who-are.
fond of this antient: con{¥itition, -that-al-
‘ though the courfe'of above: 400 ‘years had

pared its claws to-tlie very frumps, yet were
what remained - fo tioubléforne,’ that - our
forefathers were' glad to fubject them{elves to

~ a perpetual exc1fe in order to be entlrely

freed fxom them. S

Of about twenty-elght more of thofe

claufes, fome ‘have .been- repealed by other -
‘ {’catutes, fome have been rendered ufelefs by

2 T \the

PREFACE. 1¢
: - 2
the natural change of ‘things , and fome,
having been at firft directed only to perfonal-
and temporary objects, became of” courfe ,
tinguithed as their feveral ends Were ate

- tained.

- Of the few that are in any degree confti-
tutional, or which may be, upon any occa-
fion, quoted with relation to the affairs of

this age ; fome are ineffectual, fome are im-
per fect, and fome are too p'utlal and confined

’ m their intention to merit thofe pralfes that
are fo Iavrfhly beftowed upon them.

For mi’rance no part of Magna Charta
.ihmes brighter to a common eye than claufe .

XL. To none will we e fell, to none wil] we deﬂy :

or defer. right or jf/d’gmem‘ and if words
could do the bufinefs, thefe are certamly as

proper as could be chofen. . But, alas! they

are no more than words, and a conf’ututron
that has no better fecurity does not differ

- from the moft tyrannical and oppreﬁive ima-
»kgmable.v What maglflrate is - there upon

carth fo abfurdly impudent as to own that -
hls adminifty ation of jufkice is cruel, iniqui-

‘tous and corrupt; or who is not ready at all -

times,
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times, and withoﬁt'compulﬁon, to' give a

profeffion of the contrary under his hand

and {:al? That which ‘alone dlﬁmgmfhes
frec ftates 15, that in fuch, means are pro~

“vided - by which the magiftrate cannot do

otherwife than exercife juftice {peedily and
impartially. But no fuch provifion was
made by Magna Charta; juftice was talt

adminiftered by the King himfelf, or, what
‘was the fame ‘thing, by Judges which he
couId appoint and remove at pleafure. It -

was not till after the Revolution that judges
were made mdependent of the reigning
King; and it was ftill referved for our truly

“Britifh and patriotic Sovereign | to render.

compleatly effectual that well meant claufe of

- Magna Charta, by making the judges 1nde—
. pendent of his fucceffors as Well as of him-

felf

‘The claufe XIV Whlch fixes the conﬁzltu-
tion of parliaments, will be found by thofe
“who, in any degree, affect popular govern-
‘ment, extremely lame and imperfect ; as it

~appoints #o be fummoned archbifhops, bz/bops, |
 abbots, earls and greater barons, by the ngs _
‘ letz‘ers f pamz‘ely addreffed to them,’ and by ge-

neral

i

PREFACE: 1y

neral [ 17727720725, all thofe who beld lands of bhim

in capite, without any mention of boroughs,
or of any reprefentation of the trading in-

terefts of the kingdom, which were not ad-.

mitted into parliament till many years after.
Indeed the notion zhat people cannot of right
be taxed but b by their reprefentatives, let it be
derived from what it will, can claim no
fupport or countenance from Magna Charta;

~ fince all who are there fummoned to parlia<
‘ment for that purpofz, are {uppofed to come
of their own right, as the peers do at this

day, without any elettion, miffion, or re-
prefentation Whatfoever.

That Wthh of all the fet, does moft
honour to Magna Charta is claufe XXXIX.,
No Jree vaffal fball be apprebended, or zmprz/&n-
ed, or difpoffe effed of his [freebold, or outlowed, or
 banifbed, or in any way deftroyed, nor wil] we
go againft bim, or find againft bim, unlefs éy
the legal judgment of bis peersy or by the /zsz of
‘the-land.  But when the merits of this claufe

are. malicioufly exaggerated, we axe called

- upon to fubftraét much from them, by ob-
ferving that this great. {ccumy, of being tri- .
ed by hzs _peers, which is now claimed by

[ 1hg ®
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the loweft Englifhman as his birth-right,
was underfrood by Magna Charta only as a
fort of ariftocratical privilege, from which
the greateft part of the nation were, by the
common law of the land, excluded. That
the benefits of this cl aufe fhould be after-
wardsextended toall En glx{hmc*x whdtfoevex s

was not in the contemplation of thofe who

penned Magna Charta ; nor did it flow
either neceflarily or accidentally from any
pa;t of it ; but from caufes decply rooted in

the nature of things, and of which Magna

Charta itfelf was only a {fymptom.

till thefe are no more than hints. I'do

not mean that any judgment thould be

paﬁ%d on ‘Magna Charta without its being
per{unaliy pre{cnt and heard in its own de-
fence ; and have, therefore, introduced it by
Way ‘of Appendix to this edition, referring
it to my reader to confirm, reject, or extend

. my ob{exvatlons as hxs own geod judgment

thall dlrect This, bowevu, I will venture

to pxophpcy, that, whether he begins toread
fr om the beginning, or whether he’ chufes

to read. 1t backwards, from the end; he will
not read many lines without being aftonifh-
o ' ' ed

T
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ed at thc 1'»1’}1116{"3 of thofe who venture to
affirm, that whatever is contained in this
great charter, 1s of fo facred and funda-
mental a nature as not to be rcp!ealable, not
even by parliament: fince he will fee, in

the very firft claufe, an acknowledgement of

the dominion of the Pope of Rome over the
Chufch of England; and if he ‘be‘gin‘s from
the latter end, he will prefently find a claufe
eftablithing the govervnment of 25 Dbarons,
‘the majority of whom were empowered, by
the moft extraordinary means, to fubject
king and kingdom to their arbitrary will
and pleafure ; with this farther power of fil-

~ling up their own body for ever, as vacancies

by death or otherwife fhould happen. Po-

- pery being thus feen {talking in the front of

this famous charter, and arbitrary power inits

" rear, there are fe_w fo {crupulous as not to

think themfelves entitled, without farther
reading, to form very unfavourable con-
jccturc.o concerning the 1 mmutability of the
reft.  But without requiring them to read
a {ingle litie of Magna Charta, what fhall we |
fay to the confiftency of thofe, who profe;s-
ing, what they call Reévolution principles, i

‘d’cmouﬂy attribute to a royal charter, in

c2 Whateve; :
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~ whatever way obtained, a degree of ftability
which was never pretended to belong to the
moft deliberate act of King, Lords, and Com-

s

mons, in parliament aflembled.

By way of introduction to Magna Charta,
I have given in my Appendix the prelimina-
ry articles of the Barons upon which it was
formed, with King John’s concc’ﬁons, re-

rlc?aouv, and enlargements in the oppofite
column, in the common form of a capitu-
lation'; meaning by this form to give as
“diftinét an idea as thofe two ancient records
enable me, of the {hare which each party
had in this fameus tranfaction; and, parti-
cula rly to fhew, that %hD unfortunate King,

in fiickling for his own interefls, b;came,_

at the fame tiine, a fort of advocate for the
'peozm .in oppofition to the great barons or

land-holders, and obtained for them fome

- very valuable privileges, {J; Whlch, either

through the inatfention or party-fpirit of

our hifforians, they naveneyex , to this hour,
“heen tauvght to return him any thanks. -

i

One thing more, and then I conclude tbls .

long pxeiace,

In

¥
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In tracing the conftitution of England
from its fource, T did not think it necefiary

- to carry my cnqumes any higher than that

great period of our hiftory, the Noxman
conquefl. 'There ar e, I know, {ome vexy
eminent writers who have gone back into
the Saxon times, in order to find for their
Countrym@n a right to liberty, which ‘they
did not 7z fai enjoy under the firft Nor-
mans : but having long entertained a mif- .

“truft of the diftinctions de jure and de faéto,

when applied to any kind of fupremacy in
government, I cannot help thinking that
thofe very eminent writers havc upon thlS,
occafion, fhewn themfelves much better an-

tiquaries than philofophers, and much bet-

ter party-men than either.  Would they, for
inftance, have given us the Roman legio-

- nary conftitution as amodel for that of Eng- -

land, in cafe the Normms had found and
{ubdued the Romans in Eng‘and as they
did the Saxons; or, having affumed the li-
be1 ty of vaultmg from conqueft-to conque{’c
did they ftop at the Saxon, and make that

- their model, only, becaufe it happened

better to fuit the purpofes of the day?

‘ The Romans had Aurely, as good a nght '»

to
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to snvt, their laws to Britain. as either
the Saxons or Normans ; and their puonty
cught, in the eyes of antiquaries, to have
‘given them the preference. Not fuch the
conduct of the learned Sir Robert Filmer;

he, like a true fon of antiquity, fought for

the conflitution of England in fnuch more
remote, much more venerable times, and,
at laft, happily found it in the ark of Noah,

to the great difturbance of Mr. Locke, who

was 0bhge< to write a long and claboxate vO-

* lume to confute him. Arcades P R

No people have .right to any hberty but

what they have the virtue to acqmrc ner-

any longer than they have the virtue to pre=
ferve it : and whoever endeavours by meta-

N phyﬁcal reafonings or precedents of antiqui-
ty to prove that they hold it by any other

indéfeafible right, acts the part of an ene-
my to them, as well as ‘ro common fenfe
and e\peuence )

May courage, may conduct, may hone{’(y
be for ever hereditary and indefeafible in the
kings and people of Great-Britain ; and may

~our happy conftitution remain unchanged'

from generation to generation. )
, _CQN»
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ESSAY.

ON THE

CONSTITUTION or ENGLAND.

-~

 SECTION L.

I

IT has been ufual with thofe W ho have'
written: on.the fubject of government to.

- enuimerate three, different forms of it, VIR
~--the_ defpouc amﬁomatm, and aemocxatlc.
-To thefe they have found it neceﬁ'ary toadd

‘the mixed form . of government ; that is to fay,
_thls and that, and t'other, or what you
pleafe; like the &c. at the énd of Tom
D’Urrey’s name; a lazy way, no doubt of

getting rid of the1r tafk, and yet very ex-

v'.cufable' for had they launched out into a
detail of all the different mixtures and com-

binations of .which the different modes of
government are fufceptlble, they or their rea-
~ders muft have been heartily tired before
" the wmk could havc been half ﬁm[hed

RN
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26 AN ESSAY ON THE

I, for my part, am far from being ambi-

“tious of adding to their 1ift of governments.

On the contrary, upon looking it over with
a careful eye, I am humbly of opinion, that
part of what they have given us may be

omitted, without in the lealt irapairing our

ftock of ufeful knowledge. Let us afk, for
inftance——What is defpotic government?

——Anf{wer— It is that government which
depends folely on the will of one man; who
is therefore, very fignificantly, by the Greeks

- called Autocrator —But where did ever fuch
a man exiit ?—~An{wer—In ancient Rome,

after it loft its liberty; in modern Con-
ftantinopie and Peterfburg.——But, alas!
in ail thofe places, we {hall ind'that the man

who is flattered with the pompous title of

ablolute difpofer of all, is h'im;fe_v}f abfolutely
at the difpofal of a few of his'own people,
whom he feeds and clothes to affitt him in

‘keeping the reft in. obedi¢nce, and- w_ifhou_t
“whofe . afliftance his defpotic commands

would be very little regarded. o

Defpotifm appears then to be nothing -
‘more than a power delegated during plea-

fure, by the major vis of the community, to

‘one man, who is circumf{cribed by no rules

or conditions, but fuch ‘as are agreeable to

‘thofe his conftituents.

This is certainly the nature of 'defpotifm,
but it will be, perhaps, found to be the na-
o R | ture

i

" into anarchy and confufion.

CONSTITUTION OF ENGLAND. 2%

ture of all governments under the fun.
The natare of order and government re-
quires that all commands thould iffue pri-
marily from one mouth ; and thould be re-

ceived, with equal obedience, from all the

inferior mouths in adminiftration. - Where
A petty conftable, in theexercife of his office,
is not as uncontroulable as the great Mogul,
there government is in a fickly- ftate ; and,
without fome -effeCtual remedy, muft fall

Every government then is, or fhould be,

defpotic; and every chief magiftrate is, or
thould be, an AuTocraTor, for the time

~ being: and thofe who are bufily taken up

‘with the confideration of the commonly
defined modes of ariftocracy, democracy,

- and fo forth, while they fan<y they are deep
in the eflence of government, are only

amufing themfelves with the paper- and
packthread of various colours, in which it

1s wrapt.,

Leaving, ﬂmréfére, all fuch indeﬁndble |
diftinétions, which, by giving a few gleams

of light, are more likely to miflead than to
conduct, let the man who is defirous of
effectually governing any nation, fet himfelf

diligently to find out in what fet of hands

the power of that nation happens at .the

time to be lodged; and having made the

difcovery, to ufe the proper means of per-
| Cz2 ~ fuading
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fuading them to conftitute him their head

and reprefentative.  From an exact know-
ledge of thefe conftituents, ariles an exact
knowledge of the conflitution of each coun-
try, and the juft application of all the ge-
neral maxims of governiment, which, how-
ever wife they may be in themfelves, may,
by mifapp?ication, produce the very reverfe

- of what 1s expected from them.

’

For inftance. There is no maxim more

" univerfally received than this, That the well

being of the people is the fupreme law, and,
when well underftood, there 1s:none more

true or more ufeful for the prefervation of

the order and happinefs of a ftate. But
then it muft be underftood by the word
people, that part only which is conftituent of

the {upreme magiftrate, and to whofe inte=

refts and opinions he muft ever pay a re-

. ligious regard. ' A very little oblervation on’
the ftate of different countries’ at the fame
" time, or upon the ftate of the fa.me‘ country
at different times, may be {ufficient to con-

vince us that the' extending’ this regard

“equally fo all the peopie governed, is not
‘neceffary to the fupport of government, and

yet, {uch is the goodnefs of our great Creator,
the author of government; and every buman

bleffing, that he has in his divine wildom

{o ordered the connettions between man and
/'man, that Lt_h‘e advantages of - good govern-

ment, by which I, mean fimply that Whlcil’;
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is able to procure to itfelf perfect obedience,
extend therlelves, without any particular

attention of the rulers, to thofe who are
- not, as-well as thofe who are, their confti-

tuents.

But although I fhould make it ever {o
plain to the meaneft capacity, that the chief
and almoft only maxim neceffary for the
eafe and ftability of any government, is to
have an attentive eye to the intereft of its
conftituents; yet I am far from thinking
the application of this fimple truth equally
fimple and eafy. It is by no means eafy to
find out at all times, with precifion, who
thofe conftiruents are; and the moft learned
and experienced rulers have brought them-

felves into difficulties by miftaking them. .
“.Nay, there is a certain fort of learning and

experience, which, by the confidence that

often dttends it, is more deftruétive in' this

refpeét than mere ignorance, which, with
good fente, is always attended with doubt.

~ and caution.  The reafon of this-is, that
~thoie conftituents are always, more or lefs,
ina fluctuating flate, and he who relies

upon any reading or experience of the paft,

may proceed inconfiderately in his attention

to the interefts of a particular fet-of men
who are now no longer of confequence, to.

the neglect of thofe who are actually be- -
come fo: an error which would not fo
~readily be fallen into by one who -has no-

oL S ~ thing
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thing but his own natural fagacity and daily
obtervation to condutt him.

In all countries which pretend to be go-
verned by the help of written laws, it is the

.~ . common opinion that the conftitution of .

thofe countries, and the rights of the rulers
and ruled, are eftablifhed and afcertained by
thofe their laws and ancient cuftoms. If
this were the cafe, a very moderate {hare of
reading would qualify a man of a tolerable

memory to be a 'very profound ftatefman.

But unhappily, the reverfe of this'is true,
the laws being not the makers, bx{t the crea-
tures of the conftitution and of the con-
ftituents of government, who either make

or abolifh, alter or explain, as beft pleafes’

" them; or without taking the trouble of ei-

ther altering or explaining, {fupport the exe-
- cution of fome laws, and oppofe the execu-

. tion of others, as they happen to be led by
the prefent humour or conveniency. When

this at any time happens, in oppofition to
any prince or minifter, however fincerely he

may be perfuaded that he acts according to
~ the conftitution of his country, he would

do w1l to contemplate the event.as a proof

of the contrary, and to endeavour, with all

fpeed, to find out where his error lies.

: o

 Before I procéed to the ;application of thefe

general principles, in an_enquiry into the
~conftitution of any particular country, it
S s may

V4
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may be neceffary to fay fomething farther
towards explaining fome of the terms I have
ufed ; which, though common, are, perhaps,
underftoed by me in a fenfe more or lefs ex-
tenfive than ufual. By Government 1 mean,
as has been already hinted, the fingle faculty
of procuring obedience, that alone being the
fubjett of this Effay, without any regard to
the ends for which this obedience is pro-
cured, Thefe, which are, or ought to be,
the fafety and happinels of the community,
become a feparate, and, in order of time, a
fecondary confideration ; for it would be, in
the ‘higheft degree, trifling and childifh to

-employ any thoughts upon the ufeful exer-

cife of power, till it had been firft fettled

- how this power was to be acquired and main="
“tained. By the major wzs, or fupreme force.
“of a fociety, by which the government is con-

ftituted, I mean, fimply, a fuperior power

of infli&ting bodily deftruction; 'pain, or
confinement ; ‘thefe being the ways in which

- all penalties for difobedience to government

are exafted, and of courfe, all commands

made effeCtual.  And, whether this power

isin the hands of a few, or of many, of the
rich orthe poor, of the wife or the foolith: -

whether they who poflefs it are cardinals of

Rome,  palatines of Poland, janiffaries of

- Conftantinople, or burghers of Geneva, th‘ef,r

of government., ' I

3

are equally what I mean by the conflizuents
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SECTION II.

. ALT HOUGH every fociety has its con=
~ ftitution, or general {yftem of governmentj
-yet the word conflitution is feldom heard,
“except in thofe countries where, by the con-

ftituent power being much diffufed, govern-

~ ment becomes a common fubject of {pecula~ "
‘tion. But no where has it been more ufed,

or its meaning more difputed, than in Eng-
land, efpecially for thefe hundred and fifty
years paft; ‘and this from feveral caufes. Of
thefe, one is, that men have been led by dif-

ferent party interefts and prejudices, to fet

forth fome parts of the conftitution ‘and

ftifle others, according as they beft promoted

their particular views ; but the greateft caufe

“of their difagreement, and which extended
itfelf to the moft difinterefted, was, that the
fubject itfelf had been gradually and imper- °
~ ceptibly changing ; fo ‘that, were the dif- -
putants ever fo knowing, and ever {o candid,

unlefs they had confined their difquifitions
to a certain year, month, and day of the

~month, on which this conftitution is fup-
pofed to be meafured, they muft have ever

been at crofs purpofes.

Th‘erc' :

- There was, indeed, an attempt made to
A{upply what was here defeétive, and to extend
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T}‘ler,e was. a-time when the ,cénﬂituent'é
of the Englifh government werea few great

land-hol_der's,. called barons, whofe force, -
- when the major part of it was united againft

the King, was capable to put chains upon

~ both ‘him and "the people, of whom the
- greateft number were upon all occafions ac-
knowledged to be their flaves or. villains, -

and; in a political fenfe, had no more right

 to be reckoned amongft the people of Eng-
land, than the oxen that affifted them in

_ploughing their mafter’s lands.  This was

the time of that fo much boafted Magna

Charta, moft boafted by thofe who never
read it. Thofe who take that trouble muft
{ee, that it was only meant to afcertain the
privileges of a fmall part of the nation, with-

out'any idea of what is now called the 7z~ =

tural liberty of mankind : and that its chief
purpofe was to eftablith the dominion of the

- few landed tyrants, who extorted it from

their unlucky fovereign. ' ,

liberty of perfon and goods to every Englifh-

man without exception, by acharter orant. =~

ed by Richaid ;I_I.QQ 'Waty ‘ Tyler andg ';;ctk’ ’

- Straw, petitioning at the head of 100,000
_ Qf the Commons, in a form not much un-

- like that which had .been ufed in Runny
Mead _ But their haftily acquired' righté'va-' o
nifhed, -in a few days, with their haﬂily‘ayq--

o Do - quired
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cuired firength. The wifdom of the legif-
;ﬁﬁ:ﬁdeclaéd their demands traiterous and
abominable, againft Ged ‘and againf? recyb_nd;‘
and the royal conceflions illegal and voud.'

(1 Thofc who fancy that liberty may be g1vfen‘

([ to nations, or taken away, by ghe dath o1 f a

({pen, are very little inftruéted 1n the rea 11ty

( (of politics. Such treaties, which the gentle-

¢ men of the law have been pleafed to call

Charters, are only effeCtual while they give

form and precifion to eftablifhments found-

ed in the attual fituation of things. Whe.?e
‘veal liberty is at bottom it will never be dif-
ficult to find parchment to afcertain ~1t(sl
rights. The common people of Englan
are now allowed to difcover 1 th¢ Magpa
Charta of King John, all- thofe libertics
which their anceftors in vain expected from
that of King Richard, together with many
~more liberties which thefe ancient patnqt{s
never dreamed of. From whence can arile
this ftrange di\(erﬁty,of \fent,n_neng? I.s it, ye-
Metaphyficians, that zature 1 dxﬁfe;ent in
one age from what fhe 1s in another? or are
 we to feck for the diverfity in the fluctuating

mind of man, which is ever ready to pro--

nounce that tobeznatural which prevailing ne-
ceffity-or conveniency has rendered familiar ¥

. Were t}ﬁs fubjett to be treated as fully as

the importance of it deferves, it would be

B neceffary, fome ‘where or other, to relate,
how the inhabitants of ‘certain places were

: enfr’ancihzifed
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enfranchifed or emancipated from the con-

ftitutional flavery in which the common .
people of England were once involved : how'
thefe liberties and immunities were progref-
fively enlarged and afcertained by wolyntary.

charters and conceflions from their monarchs:
how this was done chiefly with a yview of
oppoling that clafs of men which had pro-

- cured Magna Charta: how, when difputes

with the barons were brought to extremities,
commiffioners from thofe enfranchifed cor-

~ porations were called by royal authority tg
fit in the great council of parliament: and -

and how this new privilege, fo advantageous
to the Commons, became, under judicious
management,’ no lefs advantageous to the
Crown.—But thefe, and many other parti-
culars equally curious and interefting, can-

.not be brought within the narrow compafs
that I have prefcribed to myfelf in throwing
~together thefe loofe hints. , -

”.Whétever might give rife to.th¢ Iegiﬂan

tive power of the Commons, it does not ap-¢
pear from any ancient hiftory or record yet(-
- produced, to have had an exiftence till abovey.

two hundred y'cfars after the con‘queﬂ',. dur-

‘ing which time, the conteft betwixt the King
‘and a party of his barons was waged with/

various fuccefs, as there happened to be an
adroit and refolute king to difunite and crufh
the oppofing barons, or an adroit and refo-
7 Da S lute
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" lut head of their faction, to make him feel

their united power.

‘The imperfect manner in which the tranf-
altions of thele early ages are tranfmitted to

us, leave us much in the dark concerning the

‘reai motives of the men, or-bodies of men,

engaged in them. In fuch. cafes we are
o

obliged, for want of fatts, to help ourfelves
out, as we can, by analogies drawn from

times of which we have a nearer and more
_exaci-knowledge. ¢ find, :
- yery few exceptions, that the chief motive |
of men, for engaging.in political coﬁntef’gs, 1s, ¢
" the hopes of fuperiority ; and that the caufes |
alledged are feldom other than mere pretexts,

In thefe we find, witha

often fo fhallow as to impofe upon no body.

“We muft not, therefore, believe that the
men of thofe ages of which I am now.treat-.
- ing, were fo foolifh as to hazard their own

lives; and the bread of their wives and chil-

_dren, for the preference of a white rofe to a
‘red ; or, for what was almoft equally mﬁg- |
nificant to the greateft part of them, the am-

biguous rights of the houfes of York and

Lancafter. It is much more probable that

‘edach of the combatants fought for the ad-
vancement of ‘his own houfe; and thatthe

" royal nights, as well as ,the‘rofes, Were no-
‘thing more than mere fymbols, by which
' each faction' was enabled to- diftinguifh its
- own partizans from thofe of its adverfary. -

1 In
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In the midft, however, of thefe conten-
_tions amongft the great, the weight of the
commons was daily increafing. While the

feudal fyftem was entire, the King command-
ed obedience from his great tenants, and

- they, dgain, by thofe who held of them by
- virtwe of the lands granted to them ‘upon

that .condition : producing a fubordination

of all ranks, very. like that of an army, for

which, " in time of need, it was intended to
{erve. . But this piece of machinery, fo well
contrived for the acquifition of new territo-

Iy, was apt to grow rufty after fome time of .
-quiet, and to break in pieces, when any

force was applied to put it in motion. Men i1’

are eafily led to perform -fervices of fatigue !
- and danger, when -a profpect of future re-q

ward and-advancement is pointed out to

- them; but when thofe fervices are required
in confequence -of rewards long ago beflow-
ed, the tatk is feldom performed either wil-

lingly or well: Nor was this the only weak .

. part of the feudal conftitution. Every vaf-

- fal, in taking the oath of fidelity and obedi- -

~ence to his rmmediate lord, took it with a °
refervation of his obedience to his {overeign-

lord the King : a claufe perfettly well calca-
lated for preventing a ridiculous multiplicity
of fovercign princes in one ftate; but which,
in times of faftion, was attended with a

-confequence no lefs ridiculous, of giving to
~each fervant.the doubtful choice of two maf- . |
- ters ; one threatening, in cafe of difobedi-

“ence,
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ence, to deprive him of his life, th‘e-otheré of -
all the comforts of it. To remove thofe

doubts, real or pretended, of the vafial, thofe
who ftood in need of his affiftance, were ge-
nerally obliged to purchafe it by fome new

‘conceflion, which leflened the power of the

fuperior, and weakened the general fyftem.
It is likewife to be obferved, that the King,
befides his power as fovereign, had certain
lands of his own, held by {maller vaffals, of

which he was the immediate, as well as fo-
vereign lord. 'To bind thefe to his intereft, -
~when preft by his rebellious barons, and to

infpire them with the greater alacrity for his

~ fervice, he found it neceflary, from time
' to time, to indulge them in certain immu-
" nities, as has been already hinted with re-

gard to the boroughs; and what was once

" accorded by the King to his vaffals, could
ot fafely be denied by the barons to theirs;
fo that the good-will of the people being, as
1t were, fet up to auction, it is no wonder af
at laft it brought a good price. And thus
“it-was that the feudal fervices, in the begin-

ning rigorous and arbitrary, were firft {oft-
ened and afcertained, and then converted 1nto
certain annual payments in. money, mode-

rate at the time, but which became after- |

wards very inconfiderable; for the feveral
rofeflions of hufbandman, foldier, merchant,

and artificer, which in the earlier times had,
“been, for the moft part, exercifed by the

fame perfon, ; with little dexterity or ad-

: - ‘vantage,

7
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vantage, being, by little and little, diftributed
into_different hands, money was, by little
and little, produced as an univerfal pledge,
by which each man’s labour might be rea-

dily compenfated by thofe who received the

‘benefit of it, and this fort of pledge becom-
‘ing lefs valuable in proportion as the quan-
tity of it increafed, thofe rents” which had,
been fixed in the room of the ancient fer-
vices, became'in procefs of time fo incon-
fiderable, as to appear more like an acknow-

ledgement of fuperiority than an' adequate

“return for the land fo pofleft. Another re-

markable effet of this decreafe in the va- -

‘lue of money was, that the ancient regu-

- lation which reftrited voting freeholds to
thofe of forty thillings per annum and up~ -

wards, for the fake of excluding a multi-
- plicity of fmall voters, produced in time a’
quite contrary effeCt, and opened a door.to

 a boundlefs increafe of thofe freeholds, and
~ of courfe of the conftituents of government,
 ‘And thus liberty produced property, and
~ property produced liberty, by a.fort of reci-
procal generation, that often leaves us in- -
doubt which to call the caufe and which the

effect.  But nothing contributed - more to
deftroy the feudal ﬂachy,- and to diffufe .

- wealth and independence into the lower claf-
fes, particularly of the unlanded men, than"

the wars begun on the continent by Ed-

2 Zvyérd III. wars, 1f we confider their inten-
. ticn, ‘the moft {enfelefs and ruinous for the
~ Englifh nation; - but which, by the neceflary

exertions
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exertions of government in providing fhip-

ping and -mariners for. the tranfport of

troops, introduced a degrge of ﬁ?}."'l?ﬂtlf)ﬁ;

of foreign commerce, and even of foreign

manufactures, with which England had been

before that time unacquainted. )

. .About the time of Henry VII. the ef-

fefts of this long train of changes became
articularly manifeft. It was natural for

‘thofe who  had acquired, by their induftry

or frugality, a competent fum of money, to

be defirous of employing it in the purchafe-

of lands; as what would give to their wealth
both ftability and confideration. But at
this time-fuch fales were rendered .difficult

by ancient ftatutes ftill in force, Awhich\ de-
~ prived the great lords of the power of -alie-
nating their lands.  To remove ‘tl}ofedd-
ficulties, a new law was paffed, which fome
“afcribe. to the deep policy of Henry, but

which was more probably, only the neceflary

confequence of the general fituation of

(things. Had there mnot been a number of

willing to fell, an act of parliament to au-

of lands, and by the plundering of the mo-

nafteries in the fucceeding reign, the land-

holders, ftill the conftituent power's,of the
ftate, became- fo numerous and fo difperfed,

that it was- no longer pofiible for them to.

unite their forces againft the Crown, which,

while

eople able to buy, and a f{uitable number

thorife the transfer would have been to little -
! purpofe. Be that as it will, by this {plitting

-
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»‘i}vllile this equilibric Iafted among the in-

ferior powers, ruled all affairs at home and
abroad in an abfolute and uncontrouled

manner.

 Queen Elizabeth, with the title of a
limited monarch, was as unlimited as any

Czarina ; and had nothing to apprehend for |

her perfon or government, but from fecret

plots or aflaflination, to which thofe who .

rule with the feweft partners are the moft

" liable: - Her weakened grandees feared and

refpected her; the Houfe of Commons, little
different, at that time, from the Eftates of

" France, met chiefly to aflefs themfelves for

the fupport of government, without being

admitted to any fhare in the adminiftration .
~of it; while her people, having never tafted

of political power, under its fofter and more

{pecious name of Liberty, bufied themfelves ;

only about their own affairs. -

 Thus it was iz the golden days of good Queen
- Brss, whole reign, profperous to herfelf, will-

ever hold a refpectable place in the annals of
England; and it is no wonder: for fthe ruled

- her people as it pleafed God to. perthit her ;.

that is, according to the affual conftitution

- of her country at the time; availing herfelf

of her fituation with prudence and forti-

tude, without which no prince’s fituation . .

- can be very fafe or advantageous, -

. E © SEC-
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i SECTION IIL

- [T is common with men to form very ge-

* neral principles upon a very narrow expe-
" rience ; efpecially when they happen to fa-

vour their own vanity or intereft. King
James, . from obferving that his immediate
predeceffors on the Englifh throne had not
been controuled, brought himfelf to believe,
not only that they were uncontroulable,

but that this their power, merely the effect -

of accidents, was neceflarily attached, by the
name of prerogative, to their crown and dig-

~nity, by the fundamental laws of theland,

_the laws of nature ard nations, and thelgws

"' of God himfeif : fplendid rights, which being
now devolved upon him, he was not of a
difpofition to, relinquilh. |

But it is not without a fhrewd meaning,

that painters and {culptors put a fword in-

to one of the hands of Juftice, while fhe

_ holds the fcales with the other: for, let a -

man’s pretenfions be what they will, he muft

always appeal to fome fupericr power, 1.

order to have them acknowledged and gua-
ranteed ; and can never be admitted as judge

of
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of them himfelf ; unlefs, by being pofleft of

the fupreme power, he is able to fupport
his own' decifion. and, as it is moft figni-

ficantly expreft, to make his pretenfions

. good. .

This had been happily the cafe. with
Queen Elizabeth, but not with thofe, who
for fome timie filled the throne after her;
who were often {urprized to find the fame-
pretenfions meet with a very different ac-
knowledgment, and were apt to impute their
difappointment to every caufe but the real
one.

The truth was, that, by this time, the
feeds were fown for a new fet of conftituents

“in the room of the old ones, which had been
~“frittered away into infignificance.  Trade,

which had taken deep root in the former
reign, now {prung up, under the pacific in~
fluence of James, in a moft luxuriant man-
ner, and put a confiderable fhare of riches

into the hands of a fet of men little known

to Old England; and with regard to- whom,

. confequently, no paft experience could be

conclufive.. The corporation towns in par-

ticular became more mighty, while theKing,

by an untimely imitation of his predeceflors,

ffill added to their number. Thofe corpo-

rations, by little and little, felt their confe-
- quence, and the King, although he could

‘never diftinétly perceive in what it interfered

- E2 - with
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. with his divine right, at laft felt it likewife.
it Flattery and refpet are the never failing in-
. dexes for pointing out in what quarter real.

power is lodged.” Notwithftanding the ex-

alted idea James had conceived of the royal
| dignity, he thought it expedient to add fur-
ther {uftre and fecurity to the throne, by

ettind himfelf admitted a cloth-worker,

il and his eldeit fon a_{m‘erchau.t-taylor of the
| city of London. But this, like moft otllglf
| narcotic. medicines, while they.glye_ a mo-
'mentary relief, never fail to increafe the
idiftemper. Every condefcenfion to the citi-

zens of London ferved to increafe their opi-
“pion of their own importance, and to make

farther condefceniions moie neceflary. - The

B /fpirit of difcontent, that is, the {pirit of

riches, power, and ambition, had gone forth

i . . e ‘. “-(‘ .
‘amongft the Commons, and as it diligently

fought food for itfelf in the King’s (_:ondué?:;
it could not fail of finding it." His folly and
his wifdom, his vices and his virtues, fur-

" nifhed equally. matter for Qoﬁxplaiﬁt.” His -
' }Srbdigali_ty in fpending large fums of their

money amongft. his "Englifh = fubjefts ‘1

~ princely magnificence, was a grievance, and

an “intolerable burthen: it was no lefs a
grievance, and no lefs an intolerable burthen,

that he refufed. to ‘lavifh away ten times -

. greater fums in a war every way foreign to |
weland, to be waged from the mott foolifh

and unjuft of all motives, the defire of pro-
pagating their own religious opinions in the
P D heart.

Engiélj(

~ begin to fprout, will level his weaponed lead
~againft the firft tree or poft that happens to

- againft every thing he approved of, civil and
‘perhaps, only becaufe they dared, without

-with all his bda_f’ced king-craft, probably fore-
faw it as little as they, and after a variety
- of {mall fquabbles which decided nothing,

- lived fity years fooner, or fifty years. later,
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heart of Germany by the edge of the fword, ]
But it'is the nature of all animal force to
take pleafure in exerting itfelf, as it were
nftinctively, independent of any confe-
quences propofed by fuch exertion, A young
bull fhut up in a field, without enémy or
rival to difturb him, as foon as.his horns

prefentitfelf. In like manner King, James’s
Commons, rejoicing in their newly acquired
powers, employed them indifcriminately

religious, foreign and domeftic ;'and all this,

forefeeing the profit that would one day or
other arife from thofe efforts. The Kin ,

had the good fortune to be depofited with
his anceftors, 7ncolumi Troja, leaving to his
fon all his rights, with all his opinions con-

- cerning them. =~

King Charles the Firft was blefr with
many great and amiable qualitics.” He was
wife, brave, juft and -moderate; and with
the utmoft fobriety and decency in his pri-
vate life, poflefled an uncommon knowledge
of hiftory, laws, and other polite accom-
plithments becoming a prince. Had he -

his
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his réign would have been, in‘all probability,
‘as happy and glorious as that of any mo-

narch who ever fat on the Englifh throne,

" But it was _his misfortune to be placed at
the head of affairs at a time when the con-
ftitution of his -country was really altered,

‘While 1t was apparently the fame, Thofe
Who came fong after him found out the al-

teration, and took the proper means to pre-
vent the ill confequences of it; but the dif-
covery, though afterwards eafy, was perhaps
at that time beyond human fagacity, and
Charles’s good qualities were of a nature
more fitted to accelerate, than to retard the
mifchiefs that furrounded him. A confcien-

 tious and fixt regard for what had been de-

livered ‘to him as the conftitution of his
country, of which his own rights were un-
doubtedly a part, made him think 1t 2 mean-

“nefs unbecoming a man and a king to fuffer

any encroachment to be made on them;

‘never confidering that this conftitution and
thefe rights were but of human origin, and
fubjeét to the like changes with other human -

affairs.

The increafe of riches, by the difcovery of
America and other improvements in com-

merce, had by this time produced a general

increafe of expence all- over Europe, and

" made greater fums neceflary for the fupport

of the Englith government and the dignity
of the crown, than the accuftomed feudal
S methods
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methods of raifing money were {ufficient to

provide. The new monied intereft was able
to have fupplied this deficiency; but, as it
was able to grant, fo was it able to refufe;
and not being properly applied to, it obliged
the King, after his trying fome unufual me-
thods of raifing money, to purchafe every
fcanty fupply with fome new condition or
other detrimental to his ancient prerogative.
The demands of the Commons, puthed on
by the city of London, increafed as they
found their power increafe of making their
pretenfions good; till at laft both parties
agreed to have their caufe tried in the field,

the only court of juftice where fuch caufes

can be tried, where it was given againft the

- King and his adherents, in fuch a manner,

that the conftitution of the country, inftead

of fuch gradual changes as might fuit the

real change in the conftituents, was at once
overthrown and deftroyed. =~

SEC-
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N ' . " - ' " lings, the King would probably have found
| T AT ' ' o 1 out, that, by comrunicating to a few of the
SECT IOI\I KV‘ . ; leading men amongft the. new conftituents,

I o ‘ : - o | a certain fhare of the emoluments of go-
R E vernment, out of which they might again
“retail to their conftituents that fhare which
in juftice belonged to them, he might have
been fupplied with money from fome more
plentiful fource than tonnage, poundage, or
- fhip-money. Neither, had the new powers
been willing to come to blows, were they
~a match for their King. The people in the
- country were {till much influenced by the |
old gentry, moft of which were attached to
the Crown. The Scots, to whom tonnage
and .poundage was heathen Greek, would
~ have followed their_ natural inclinations for
Toyalty, and taken up arms in its defence on
the firft fignal. It wasin the city of London
~alone, (not the moft warlike part of the
kingdom) that there was a poffibility of find-
“ing fuchaband of disaffection as would dare -
~ to attempt any thing violent againft the per-
~ {fon of the King and his minifters. -

\ | IN the fhort account I have given of
i the memorable reigh of King Charles the
Firft; I have hitherto kept to the illuftration
- of my generdl principleThat the conflitution
I . of every country conflantly changes with its con-
B 4} Shituent powers;” and have endeavoured to
- {hew, that a want of aftenfion to this, was
v the caufe of the oppofition which the un-
-happy King met with in his governmeunt;
but I am very fenfible, at the fame tirne,
that the caufe affigned is in no degrée ade-
quate to the effect ; and that we muft have
i recourfe to fome other, to account for the
violence, outrage, and cruelty, with which
this oppofition was conducted and finithed.

“The rich, who in the Houfe of Commons
began this oppofition, had for its pretext
what they efteemed illegal methods of levy-
; ing money; a fubjeét, on ecither fide of
~ which, laws, cuftoms, and precedents, might
: have been urged without end, and the oppo-
nents might have grumbled long enough
without a drop of blood being fpilt. Re-
monftrances might have been voted, and -
i .anfwers given; parliaments diffolved and
& others called, .with much effufion of words

' o v only

On the other hand, the King was not en-
gaged in any foreign war, and his occafions
* for money were not fo great but-that he-
- might have found means of fupplying them,
without calling parliarents, til fuch time
. as he found out the proper methods of ren-
dering them more tractable ; and the execu-

\
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tive power being ftill in his hands, and filt
acknowledged by all to belong to him, it is

not eafy to conceive from what quarter a re-. -
bellion could arife, which he could not have

eafily quathed, with the ruin of thofe- who
fet it on foot. I _

" Things were in this fickly, but not mortal

" ftate, when the unhappy King engaged in a-

delign, fo much the reverfe of what is ufe-
ful'and prudent, that he muft have forfeited-

with pofterity, all pretenfions to the charac- |

ter of a man of fenfe, had not his fenti-

ments and conduct in this z;efpe& been coun- .-

tenanced by thofe of all the princes of his
age. Having been religioufly educated, ‘he
had been taught by thofe who had taken
upon them the care of his early education,
~ particularly by his father, that a National
" Church, with all 1ts rifes, dodtrines, and form

~ of government,’ was fo infeparably a part of
the ftate, that they muft both ftand and fall

together ; an opinion founded upon the moft

fhallow and- fallacious reafoning, in oppofi-
_ tion to the moft univerfal experience. . But
Charles had long believed it to be juft, and
having ftill a regard for his old teachers,
“was eafily brought to believe, that the new
‘and uncommon oppofition he met with, was

owing to the increafe of Puritanifm ; whereas -

it is probable that the increafe of Puritanifm
was the confequence, rather than the caufe

~ of oppofition. ‘Be that as it will, he was

refclved to ﬁrengthén himfelf, and What he

ap-
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apprehended to be the conftitution ef his
‘country, by exerting an extraordinary zeal
“for the Church of England, efpecially for
thofe circumftances in which it was moft

~ diftinguifhed from that of the Prefbyterians
and other diflenters, whom he meant, at the
fame time, to weaken and diminifh, by all
manner of difcouragements. -

The pooreft man in the nation has a foyl
to be faved as well as the richeft, and, con-
fequently, no tax, no impoft, no exercife can
be {o unjverfally odious as that which is laid

upon conlciences. It may be, therefore, eafily :

believed that the rich and ambitious Commo-
ners, hitherto baffled in their attempts to re-
duce the Crown to terms more favourable to |
themfelves, would be very active in foment-
-ing the difcoutents which this ill-advifed
meafure occafioned: and that a zeal, firk
feigned, afterwards real, would increafe the
-number of the Puritans, who, in their turn,
would enter no lefs heartily into the ffate in-
terefts of thofe,” who fo warmly fteod by
/‘them’ in their {piritual, - Thus every. patriot‘
‘took to the finging of pfalms; with all his
m’igl}t ; and every plalm-finging cobler join=
ed his voice to bawl againft ftate grievances, -

. from the feeling of which, the meannefs of

‘his condition had entirely exempted him,

A;,B‘Ut Charles did'nof, ﬁdp.heré, If he
had, his church politics would have, per- '
ERRRE Fa haps,”




 fafety n his- deftruction. .
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haps, been only attended with a flow in-
creafe of that disaffeftion which had been

nurfed under his father’s reign, by the like
~ principles and conduct, and he might have
oone to the grave, cadavere toto, and without

feeling, to any great degree, the bad effelts
of it.. But not contented with making the

epifcopal government -and rites univerfal 'In-

England, where they had always been the
national and legal eftablithmert; his ill-

 councelled zeal hurried him to. éttempt the-

fame in Scotland, where the Prefbyterian had
been eftablithed for fifty years after the Re-

formation, and was ftill contended for by,

the majority of the Scots as their national
worfhip. - Hereupon a tumult, begun, as

. ufual; by the loweft of the populace, was -
~ followed by affociations of thofe of middle
rank; and headed by fome of the principal’
“nobility, who were glad of an opportunity

of exercifing their turbulent and ambitious

{pirits, on a larger theatre than their own

country afforded. 0 T

 Thefe dogs of war being once lez loofe, it
~was eafy for their more cautious and more
difperfed brethren in England to join in the

fray, and to bring the unhappy King into

"‘that"train"of difﬁculties,' from whence his |
_courage was unable to- extricate him ; but,:
on the contrary, obliged thofe who had been .

moft forward in oppofition, to feck their own
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'SECTION V.

: THE various factions, civiland religious,

which had united in carrying on, what they.
In their jargon called the good old caufe, had.
no fooner got the better, than they found,

“ they were all actuated by principles and in-
 terefts, as- oppofite to one another as they

had. all been to their King’s; fo that having
murdered him, and overturned the long ef~
tablifhed government, they were not able to
concert any plan for eftablithing a new one-
in its ftead ; nor were any of thofe faltions’
fufficiently predominant to force one upon’

3 _-thC reft. In this fituation, a ruinous anar-: -
- ¢hy muft have enfued, had not the former:

fcenes of contention produced a body of
hardy and well-difciplined foldiers, who were
able to \give /aw and order to their frantic
and diftrefled country. - '

ASup_po)rted By fuch COnﬁituenté, OLIVER

- GroMWwELL undertook the chief magiftracy

- of Great Britain; and we may eafily. judge
'~by the long train of fuccefs which attended
“his tranfa¢tions at home and abroad, that he

was {ufficiently conftituted for all the moft

~valuable purpofes of government. .

Sl e
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But it is fit to take notice, that although .

the predominant powers in all changes muft
neceflarily conftitute the effence of law and
government, yet there ar e, of thofe changes,

fome that may be called, in a peculiar man-
ner, natural, as proceeding from fome pro-
greflive and gradual caufe; while others are
only the effefts of accidents or violence,
And as in the human body there is a pro-
greflive change from infancy to full grewth,
and from full growth to decay, fo theze are

accidents and mifmanagements, is fubject,
and from which, by proper medlcmes, or
by time only, it may be recovered. - Thus,
the ftate of England,.during the latter part
of the reign of King Charles the Firft, muft
only be confidered as a violent fever, which,
by being left to itfelf, would foon ceafe,

, Wlth all its 1ymptoms and confequences.

Nor d]d this efcape the fagacity of CrROM-

WELL, who, though he faw himfelf obeyed |

like a Roman Emperor, knew that this obe=

. dience arofe from what was moft fluctuating
~and precarious, the authority of a Common-

M

»
P4

wealth, as they were pleafed to call it, but
which was, in fa& made of no better ftuff

than the Commonwealth of Algiers, and very

~ little calculated for the meridian of England
where power muft in a little time infenfibly

{flide into-the hands of its natural ‘owners,

thofe who ‘are poflefied of the property. He

accmd-

other changes to which the body, by various -
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accordingly made feveral attempts to change
his military conftituents for others more na-
tural and permanent, with little fuccefs,
when death put an end to his projects, and
left it uncertain whether he was able to bring

- about this important point, without which
- it would have been difficult for him to pre-

ferve the power himfelf, and impoflible to
convey it to his pofterity. And, indeed,
any conftitution of government which re-
quires from the conduétor more than a mo-
derate fhare of fenfe, a moderate fhare of
experience, and a moderate fhare of virtue,

- does not deferve to be confidered as an efta-

blithment. The divifions in the army which
produced a compleat anarchy after the death
of GROMWELL, plainly fhewed, that the
order which had {ubfifted for fome years, -
was chiefly owing to his uncommon talents.

. In this fituation any force was fufficient to -

reftore the banifhed King, as there was no.

force fufficiznt fo much as to Ihew 1t{df in

oppoﬁng ms ref’tox atxon

. SsEC-
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SECTION VI

' AMO NGST the ancient Romans, whofe

example has been fo much recommended by

" modern politicians, the chief priefthood was
“always ‘held by the fame perfons who were
“invefted with the fapreme magiftracy ; and

the affairs of religion went hand in hand
with thofe of the ftate ;> upon which they

‘were acknowledged, upon many occafions, to
“have had a very advantageous influence. But

it muft be obferved, at the fame time, that
what they meant by religion confifted only

of certain rites, fo-contrived, for the moft -

part, as to give a turn of pleafure and fef-
tivity to that otherwife gloomypaffion, Su-
perﬁition ; - which was never. enwuraged to
{hew itfelf in its genuine colours,. unlefs

certain times of calamity, when public ter-
ror became neceffary for the public fafety.

A religion like this, whick operated -upon
men’s paffions only, without letting their

underffandings take any fhare, gave great

power to the magiftrate who prefided over
it. and as his reguldtions were of them-
{elves eafy to be obferved, and equally agree-.

" able to the common interefts as to the pal-

fions of the people, they never 'queﬁio;‘ii
“moral

CONSTITUTION OF ENGLAND, &7

moral duties were enjoined by the civil-laws,

and no affent was required to any fpeculative
propofitions whatfoever. Thefe were left to
‘the philofophers to wrangle about in their
{chools, without either the ftate or the people
troubling their heads about them. The be-
lief of the people concerning their gods,
whether hiftorical or fabulous, confifted
merely of matters of fatt; and being re-
ceived chiefly upon the authority of their
nurfes and poets, they were at liberty to ex-
tend or contract their belief to what degree
their tempers or underftandings inclined
them, without the poffibility of a difpute
arifing on the fubje¢t.  As they admitted of
a multiplicity of inferior deities, along with
the One Almighty Power; fo the magifirate -
did not reftri¢t the number, but fuffered the -

~ people, of whofe religion he was the over-

feer and conduétor, to introduce what new

~ones they pleafed from foreign countries;
- naturalizing, by the fame wife policy, the
- gods as well as the men of their conquered
_provinces. Every town, every parifh, every

man and woman had their divinity, to whofe
particular  proteftion they recommended
themfelves, withoat thinking themfelves pre-
cluded from applying to other gods or god-
defles, upon thofe particular occafions which’

" came more immediately within their feveral
- departments. - All were equally compre- -

hended in the eftablifhed religion, and all .
equally countenanced by the ftate. . No man
SRR G o was
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was excluded from attending the public
worfhip, and no man was compelled or
bribed to attend. Devotion was underftood
to be its own reward. - 'To fum up all with
‘what was moft material for the public
peace and happinefs, the ftate, out of its

- ordinary revenues, took upon 1tfelf - the

buiiding of the temples, the expence of the
public ceremonies, and the matntenance of
the priefts; who thus became fervants of the
government, and ufeful inftruments:in pre-
{erving the people in their allegiance.

Such a religion as this may be eafily con-

ceived to be the religion of the magifirate ;

and fuch a one certainly exifted for many

ages, without hiftory being able to afford

us one inltance of perfecution, rebellion, or

other-civil dilquiet, of which difference n -

religion was either the caufe or the pretence,

On the other hand, the Chriftian religion,

- defigned in a peculiar manner for the efta-
blithment of peace and good-will amongft

men, was ufhered into the world without
the concurrence of the-civil magiftrate, and
~diiclaiming all pretenfions itfelf to worldly
power.  During the life of its great Foun-

- dér, and of thofe Apoftles to whom he de-

legated his divine power, it appeared in this
amiable fhape only ; but foon after. falling
wunder the management of mere men, it be-

came fubject to all the corruptions and in-
R T conveniencies

N
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- conveniencies to which human affairs are
~hable. 4 « - '

The communion of goods amongft thofe
who received the doctrines of Chrift, an in-
ftitution feemingly fo well adapted to the
benevolent {pirit of them, was the great and
obvious caufe of this corruption ; and while
it operated rapidly in increafing the number

of thofe who received thefe do¢trines, ope-.

rated no lefs rapidly in counteracting the

- good effects of them. For the care of ma-.

naging and diftributing this public money
being committed to certain officers, chofen
by all the members of this corporation out
of their body; they, when the itock in-
creafed to a certain degiee, found the office
fo agreeable, that they {pared no ‘pains in
order to get themfelves elected into it, Every

means that avarice or ambition could fuggeft,
~was deemed lawful, and all the arts of loqaa-
* cious fophiftry employed by buftling men,

to draw . the multitude from one anether;
till the plain, pure, and ufeful doctrines of

Chrift were drowned in an ocean of meta- -

phyfical quibbles, no wife calculared to im-
prove the underftandings, any more than

the morals, of thofe to whom they were ad-
- drefled. ) - ‘

. In the mean time, the various advantages,

~ {piritua] and temporal, ‘attending toe being .
“members of {uch a corporation, produced
: G2 . one’

o
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one in every town; and thefe being united
by the fame name and intereft, kept up a
reciprocal correfpondence and affiftance from
town to town throughout the vaft Roman

 Empire.

This is a fhort ftate of the primitive Chrif-
" tian corporation or church; yet, thortas it 18,

may be fufficient to explain many things re-

 lated of it, which appear at firft fight dark and

contradictory. As for inftance, it is known
that the primitive Chriftians had no public
exercifz of their religion ; and it is no lefs
univerfally believed, that this was owing to
its being prohibited by their Roman gover-
nors. But this could not be the cafe, as it 1s

“no lefs known that the Roman government

gave an univerfal protection to all forts of
public worfhip. ‘The true caufe was, that

the nature of the Chriftian inftitution at that
~ time ‘did not admit of any public appear-

ance.’ Praying, finging of pfalms, and other

acts of devotion, were but part of the pur-

pofes of their coming together: they like-
wife, at their meetings, eat and drank, and

the poorer fort had money diftributed to them

out of the common ftock.  In thefe meet-

ings they inflicted cenfures on thofe of their

body who had been guiity of fmall offences,
and expelled, ‘or ‘excommunicated, thofe

" whofe contumacy rendered them unworthy
members of their fociety. “There, likewife,

were heard and decided all their civil diffe-

rences;
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rences; efteeming it fcandalous to bring any
fuch before the Heathen magiftrate, who
they foon learnt to look upon as impious
and impure. I

| »On.Whidl ever fide this abhorrence be-
gan, it could not fail of becoming, in a

little time, reciprocal. - The tie of money,

now infeparably connefted with the doc-
trines, and which bound the believers fo
faft one to another, neceffarily obliged them

- to fhut their doors againft every one who had
not been formerly received as a member ;.

and while this their exclufion procured them
‘the ill-will of all who did not belong to
them ; the fecrecy which neceflarily attend-
ed their meetings, gave malice room to {ug-
geft what it pleafed, and often to load them

with crimes of which they were entirely in-

nocent. This will account for many of thofe

- martyrdoms we read of under the Roman
Emperors; where men were in reality pu-

nifhed for {uppofed offences againft the laws,
while they believed themfelves fuffering on
account of their opinions only, = =

But while they were often harraffed and

" punifhed for crimes of which they were in-
- mnocent, they were daily employed in pro-
moting what was, in its confequences, a -

very great crime againft the ftate, without

. its being noticed by government, till. it
was too late to prevent it.

Thefe good
people,
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“people, under the notion of religion and bro-
therly charity, were in reality raifing a for- -

midable republic, an zmper um in imperioy

“united bv the two ftron ngelt ties, religion and,

worldly intereft, and which did not acknow-
lege the autaonty of the civil magiftrate.

Upon the firft dlfcovexy of this unautho~

rifed and .illegal aflociation, the maglfhate
endeavoured to hinder and f{upprefs 1t by a

variety of prohibitions, and rigorous puni(h~ -

ments. But they availed nothing. It was

| lmpoﬁble for thofe people ta feparate in their,
~inds the temporal conflitution of their fo-

ciety {which it was certainly within the de-

partment of the civil magiftrate to regulate |
or [upprefs, whenever it. “became hurtful or

dangerous to the ftate) from their religious.
opinions, which no power on earth has a

right to meddle with. Nature revolts againft

perfecutions fuppofed to proceed from fo un-

_juft and abfurd a caufe; and many joined
the Chriftians upon that account, who were.
little actuated by motives either of intereft

 or devotlon.; :

At laft Conftantine, out of p1eﬁmg ne-
~ceffity, more than any deep laid fcheme,

made ufe of this current, no longer capable
of being ftemmed, to forward- him to-the
throne; and the church, which had fome
time befoxe thriven by the perfecution, now

thwve no Ie(s by the favour of the govem-"

- ment.,

.
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ment. Tt fhll continued, liowever to be a’

republic independent of ‘the ftate ; while it
was at the fame time powerful enouvh to
mﬂuence all the public affairs.

And now the effelts of this corporation

. fund fhewed themfelves in their moft mif~

chievous and abominable fhape,  Every
greedy, turbulent, or ambitious man. was

defirous of bzcoming an overfeer, or blfhop, _
- and when got 1nto tha* ftation, lef‘c no means

‘untried to extend his dominion. Trifling dif-
tinc¢tions with regard to matters in their own
natuxe altogether unintelligible, were invent-

; and the truth of them being decided by'

majouty of votes, thofe of the minority

were branded by the name of heretics, or

feparatifts, and perfecuted by their conque-
rors w1th unrelenting malice.

A

Juhan upon his acceffion to the emplre,

faw clearly the diftemper under which the
Roman ftate’ laboured; and .tried to re-~

medy it, by endeavoulwg to reftore the an-
cient religion of the magiftrate. But nature

1s never retrograde. She often, indeed, re-

turns to the place from whence fhe fets out
but it is always by a new and round-about

road, Great wit, {cholar, and philofopher
as he was, he had not learnt that the ut~
- mof{ human wildom can do, is to turn the

attual fituation of things to the belt ac-

‘eount; but not to change it.  Neither were”

LI o , —lns
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his endeavours, to prevent the Chriftians
from perfecuting one another, attended with
better fuccefs. The bone of contention was
ftill among them, and they continued to
fnarl and to bite one another in {pite of all’
his clement and father-like injunctions.

- But, .

; —quod optanti Divum promittere nemo
- Auderet, volvenda dies en attulit ultro.

"The diftemper, after having baffled all the

ftate phyficians, at laft produced a cure for
itfelf. As the riches of the corporation in-
creafed, fo did, in.a much greater degree, the
avarice and ambition of its managers ; tll
they at laft appropriated to themielves the
whole of the public ftock, to the total ex-
clufion of the Chriftian people, for whom it
had -been originally intended; = excluding
them, at the fame time, from the right of
eleCtion, which they eftablifhed in their own
body, now difciplined into a due fubordina-
tion, with the Bifhop of Rome at its head.

_'This great change in the revenues of the
church, was attended with one, as great, in
its religious concerns. It being now. no
longer neceffary to court the fuflrages of the
people, no more of that- bewildering elo-

‘quence was addrefled to them: and all he-
' refies ceafed ; for there 'wasnow: an end of © -
all doctrine. Enquiry, which had been fo -

!
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eame&ly,reco.mmended by the artful leaders
of every fation, was now as univerfally

difcouraged ; and fubmiffion alone recom- |

mended 1n its {tead.
A new form of religious worfhip was in-

of the people, and captivated alone their
fenfes and paffions. A great number of

thofe perfons, male and female, who had .

diftinguifhed themf(elves by their labours and

- fufferings in promoting the interefts of the

chuarch, were raifed to the rank of divinities,.
and had temples, ftatues; and days of wor-=

thip appointed them. Their lives were

written, full of miraculous ftories, which
were believed, becaufe they were entertain-
ing; while they, at the fame time, under this’
childifh garb, inculcated fentiments extreme-

1y favourable to the interefts of thofe who -
wrote and difperfed them. -Pompous pro-

ceflions, chorufles, luftrations, and all the
fuperflitious rites of every age and country,
efpecially thofe of their Heathen anceftors,

_were readily adopted ; and being chriitened, i

became perfetly Chriftian. The Bible was

now in the hands of the clergy only; and
metaphyfical controver{y, which had been,

a little while before, the conftant occupation

: fof all ranks of men and ‘women, was now
-confined to a few petulant Monks; who,:

above appealing ‘to the people, wrangied

- with one another, .like the ancient Heathen

| Philofophe’rs','

»

troduced, which fpread, the l.ui'der{’candings effrsees

e
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Philofophers, in a Latin jargon, which rhe
pcople' neither . underflood nor defired to
underitand.

Thus was peace reftored to'the Chriftian

Church, and the religion of z/ag magz]lmz‘e
once more eftablifhed, with a f§w changes
in names only, the very fame that 1t had
been under the pontificate of Julius Cefar.
The pontifical title, indeed, took place of
the imperatOrial_; but il the chief mzzglfu
trate of Rome was the commander of all
Furope, whofe kings were no better than
his lieutenants, in whofe feveral domm‘x(.ms
he kept garrifons of Monks, black, vxvmte,
and gray, upon thofe pofleffions which the
Chriftian corporation had by various means

“acquired ; whole bufinefs it was to keep -

thofe petty kings in due obedience ¢ end to

corward the tribute which was annually due

from them to their Roman mafter.

But this night of 1'epf>fe could not laft for
ever : {ome of the Pope’s own legionaries, 1n

a Gt of difcontent, mutinied, and a ppealed to

. . . 3 ~ e ] ! 1
the Chrifiian people; difcovering to them tnat

charter of their ancient rights, thc‘Elble 5
which the eftablifhed Hierarchy, in the’

fullnefe of their fecurity, had neglected to

“deftroy. The goods of the corporation were

now once more to be ferambled for 5 reafon-

ing, for this purpofe, was once more Iniro--

cuced, and Chaos is come again,

No
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No religion which requires an aflent to
any particular opinions, can ever become a
religion. for the magiftrate. The fpirit of
civil government is to fquare the aftions of
men, by the authority, of the laws; that is,
by the authority of force, to the exclufion
of all private reafoning to the contrary. On
the other hand, the {pirit of an evangelical

.religion 1s to eftablith the rights of confei-
ence, or private opinion, in matters of opi-=
~nion, in oppofition to-all the powers upon
earth. A magiftrate, therefore, with the

“other. acknowledging his duty to convince,

" ‘and. at the fame time, urging his right to

ftrike, is, of all animals in the creation, the
moit abfurd. Yet from this abfurdity were

- kindled thofe flames, which, for about two

centuries after the Reformation, laid wafte

Germany, France, and England ; and which

at this time, are, in fome countries, rather

{mothered than extinguifhed.

Not to anticipate what may be more pro-
perly introduced into the following feétions,
I will conclude this with obferving, that the
government of the Chriftian Church -under-

“went the fame changes with the government

of ancient Rome, to which it fucceeded.

For it was firft a monarchy, next an arifto- -

cracy, then a democracy, which increafed in
bulk till it became an anarchy; from that

it ﬂc_uri{hed for fome. time as a defpotitm ;
' ‘ and

__H-z

- Bible 1n one hand, and the {word in the
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and at laft mouldered away by the defection,
" one by one, of its provinces. Peacebe with
\ them both. Some other Empire may arife,
“more powerful and more extenfive than the’
Roman Empire ; and fome other Pontiff mgy ?
| appear, more univerfally revered than the

f '~ Roman Pontiff: but nothing we have ever
i read of the paft, gives us reafon to imagine
that the city of Rome, or the Popl‘ih ({e-,
I ligion, will ever again be reftored to the o-

" minion they have loft.

SEC-
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' SECTION VIL -

Kine JAMES the Firft had tranfmitted,

as it were by blood, to all his defcendants of
the name of STuarT, this moft perverfe
notion, that ‘an uniformity in religion, that
is, in certain ceremonies, infeparably at-
tached to certain metaphyfical opinions, was
abfolutely neceflary towards the ftability of
civil government, and the peace of fociety.
Even Charles the Second, who feems to
have made little ufe of religion in the con-
duct of his own private affawrs, was ftill per-

fuaded of its being an ufeful tool in the art
of government.” Perhaps his brother, more .
active, as well as more miftaken, might have -

a confiderable fhare in cherifhing this opi-
nion ; but, come it from what quarter it

‘will, we. fee the court, during the reign of

Charles the fecond, conitantly fupporting
fome religious party againft the reit, and
never profefling an inchnation to tolerate,
except with a ‘very ill-covered defign of
rendering the moft intolerating religion pre-
dominant, o ‘

| This ¢ircﬁmﬁance; pérfe&l-;y accidental, -
- while it helped to perplex King Charles’s

affairs,

g
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affairs, renders it difficult to trace the pro-
\ gmnve changes in the conftitution of the

cuntry du.m> his reign ; ‘and to afflign to
eadx cifect 1ts proper caufe.

It is, however, coxmm that, notw;thftand-

ing the bloud which had been {hed to re-
fuaxn the royal prerogative within thofe

bounds, which the real conftitution in the
beginning ot King Charles the Firft’s reign
had endeavoured to fet it ; Charles the Se-
cond, by the mbecmry of | his oppofer:, was
reftored to it, in its utmoft plenitude ; and

- had reafon to believe himielf as abfolute. as

Queen Eﬁza'b;:th, oer'em'y the Eighth;

- But, thouvh the foxms of govexnmentv

and the legal cenftitution, were the fame that
they. had been under thofe princes, the real
coniitution was much  altered ; and the
fame caufes which had checked the exertion

of the ancient royal powers in his father,

were {}ill more able to operate again{t him-

“felf. Trade, by being carried on altogether
for the private advamaéu of each trader, is’

little affeted by any change or confufien in
government ; and while it is capable of
languithing under 1Improper regulatlons, will

- thrive 10 the midit of anarchy 1tlelf. The
~great naval armaments Titted out . under
Cromwell, give us a very manifelt proof -
 low refpettable the navigation and foreign
commerce of England muft have been at -

“that
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that period; and the pmfvwfs of it is gene-
rally believed to have been much for warded
by the -famous Act of Navwatlon pahed

about the fame time.

‘Trade continued to increafe under Charles,
but as he was no merchant himfelf, a {fufhi-
cient thare of this national riches did not
flow into his pockets, to anfwer ‘all the
demands his favourites made upon them.

To raife mouey, prerogative was no longer

~a fafe initrument; and he was, the;efme,
obhved to have recourfe to a variety of

«mean artifices for that 0!11pofc which ex- .

pode his infincerity, and difcredited him
with his people. He either did not know

that a great part of the property, and with )

it a great part of the -power of the Com-
monwealth, was lodged i the hands™ of the
Commons; who feeling this their liberty and
property to be their.own, wotuld not fufter
any part of it to be fraudulently or forcibly
taken from them, and without a valuable
_confideration: or knowing this, he thought,
and thought ughtny, that to purchafe powers
from the people, was acknowledging a right
in them, very contrary to the {yi{tem he had

been taught.: and, if at any time he went'
mnto thzs meafure, it was rather as a tem-

porary expedient, and when he was hard

prefled for money, than from any iettled'

principle of government, .,

It
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It appears, however, from feveral pieces
of management in Charles and his minifters,
that the power of the people was felt and
refpefted by them.  The: pratice of ad-
drefling, fo favourable to fedition, and fo

infignificant in the fupport of’ government .

was now revived, in favour of the court; a

practice, by which the moft trifling knots

of men were authorifed irreverently to ap-
proach the throne; and to return from

thence with new. affurances of 1its weakaefs,

tand of their own 1mportance.

In {hort, after twenty-four years reign of
thifts and expedients, Charles left. the con-
Gritution of England in a ftate'as undecided
as that in which he found it; and as it was

taken up by James upon the fame political
principles, his reign canpot be confidered

but as a continuation of his brother’s.

And here we muﬁ obferve, that the eX-
" treme defire thewn by Charles and james to.
. rule w1thout controul, had nothing ﬁngulal
in it."“Who is there that chufes to be con-
trouled ? What alone difk ftinguifhed them, in

- this [alticular, from other princes, was
their conitantly employing fuch improper

means to this end, as drew upon them a
conflaut and vigorous \oppoﬁtion; and of
courfe a conftant deteCtion of thofe fenti-
-ments, which, by being gratified, would

R havc been at Lhc iame time, lefs expofed

For
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For although b1gotry had a greqt fthare in

the zeal of James for the introduction of
Popery, it was not, perhaps, his plmmpal-
. motive. It was equally the cry of his friends
and of his enemies, that the eftablifhment -

of Popery would be immediately followed

by that of flavery; and he fteadily and ftu-

pidly purfued the road, which the folly of

- {ome, and the malice of others, thus pointed

out to him ; not confidering that the means
were mﬁmtely more difficult to attain than
the end; and that, by purfuing fuch, he fur-
nithed his political oppofers with that molt
popular and moft formidable of all wea-
pous, the cry.of Liberty of Confcience, for

* his deftruftion. Thearmy, the natural de-

fence of government, in all difputes mexely

political, proved of no fervice to him in
~ this. - Had he confulted the annals of the .
- Emperor Julian, whofe indifcretion in- ‘this

refpect he imitated, without his heroic qua-
lities or amiable accomph{hments, he would
have learnt, that while many of the nobility
accommodated their religion to that of the

~ Emperor, ‘the foldiery adhered ftedfaftly to
that of the populace, of which they are
: always to be reckoned a part

The event of this conte{’c was fuch as
was naturally to be expetted from one fet

on foot by a prince,, in oppoﬁtxon, not only.

to the rea/ conftitution of his country, but

likewife to the common fenfe, and the com-"

mon rights of mankind,

1 sEC-
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- SECTION VIIL
: "THE words Whig and Tory occur fo
often in all the books which treat of the
hiftory and government of kngland; that to
omit them altogether in this Effay, might

1ok like an omiffion of fomething very ma-

terial ;- elpecially in:treating of the tranfacs
tions of thofe times which immediately fol-
low the expulfion of King James. And;in«
deed;  for rendering the. relation cof thofe

tranfadtions . intelligible,” and likewife: for
giving to a philofophicalimind a clear infight

into the true natuce of party and faction n
general, nothing can be'more ufefull than a

" mirute detail . of the:pretended : principles.

and real conduét of thofe two famous parties.
But f{uch a detail is little neceffary. for my
purpofe, of marking out -the great lines of

the conftitutien of England. in all govern- .

ments ‘which are in any degree.popular,

fa&tion muft make as neceffarily and un-
avoidably a pait, as trumps do in the.game

of Whift; but whethér thofe trumps be

‘black orred, whether they be called {pades

or diamonds, is.not at all eflential to the
ame.. Whatever weré the particular tenets
of the Whigs and Tories, either in religion

“or politics, the fum total of their conduét

amounted only to this; that which fo’ével;
e : Lo o
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of them happened to be 7z place, did its ut-
moft to forward the meafures of govern-
ment, while the party which was ouz, did its
.utmp(’c to confound and retard ‘them : each
party availing itlelf, for this ead, of fuch

means as their different profeflions furnithed

them with. The Tories, for inttance, hav.

ing been long ‘ufed to profe(s a particular

zeal for the eftablithed church, contrived
certain religious teils, which, like fieves, fuf
fered only thofe of their own caliiber to pafs
- through into places of truft and pz'oﬁf 3
while the Whigs, in their tarn, takinz ad.
ile the Whigs, in their turn, taking ad-
-vantage of certain particularities in the newly

eftablithed government, contrived political’

creeds, which the Tories, who had long pro-
fefled an adherence to the doctrines of here-

3 iy L£on i3 > . f
ditary - indefeafible right, were not able to

~{wallow.
_Thofe pretended principles and diftine-
tions were nothing more than temporary
tools of fattion, which they were ever ready

to drop as well as to ufe, whenever the real

ends of faction were to be promoted by fo
doing; and the more ftrictly we examine,
the more we {hall-be fatisfied, ‘that there
never was any 'effenuial diftinction in pérty;
except that of -the party governing, and the
party oppoling government, To this laft,
the title of Guelph, Ghibelene, Romld.mheéd:

~ Frondenr, and a variety of -other ridiculous:

picknames have been given, none of them
S Iz - attended

[P |

o e A

B e 3 e 5




76 AN E$SAY ON THE

attended with any confiftent meaning, moft

of them without any meaning at all; but if,
laying afide thofe cant terms, we fhould call

any of them by the name of oppofition, we
~fhall feldom fail of obferving a moft fatis-
faCtory agreement betwixt their name and
their conduct. In .oppofition alone,- they
will be found fteady and confiftent, amidft -

innumerable deviations from commen {enfe,
public utility, and what is more extraor-

dinary, from private gain. From this {pirt -

of oppofition, did the party under King

 William infift upon bhis fending back his
2000 Dutch foldiers, and keeping 2000

Englith undifbanded in their room, without
fuffering themfelves to reflect, that thefe

2000 Englithmen in fpatterdafhes, might

have . been more ufefully employed in time
of peace, in carrying on the manufactures
and agriculture of their country ; and that
by fending away thofe Dutch, the nation
was, in fact, deprived of 2000 ufeful hands.

‘It was this fpirit which prompted them to

labour fo much the refumption -of crown

Jands ; although there was nothing plainer

than that the greater the King’s hereditary

domain, the more independent he would =
be of his parliament; the reverfe of which

appears generally- to have been their inten-

tion. It was this {pirit of oppofition which

can alone, with confiftency, account for
their being no lefs regardlefs of their own
private advantage, than they were of public

o liberty ; -

L it e

‘ftrength abroad.
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liberty ; by _making reiterated attempts to

obtain a law for excluding members of

parhiament from places of trult and profit.-

In fhort, with whatever utility to f{ociety
this fort of oppofition may be attended, it
is ‘evident, from a thoufand fafts, that the
oppofers are impelled to the good work b

- a meré animal inftinét, leaving the confe-

quences of their oppofition to blind chance,
or, to {peak more juftly, to the care of the
great author of government, and of men,
whofe wifdom is .no lefs manifefted in their
folly than in any other part of his handy
work. : BRI R

As to religious party, it acquired no ad-

~ ditional ftrength by the acceflion of King

Willlam. Born and bred in a country
which had recovered its civil mdependence

by its exertions againft ecclefiaitical tvrann
K A 2

and which, fituated in the midft of power-
ful and. perfecating neighbours, was ftill
obliged to maintain its independence by the
fame principles by which it was acquired ;
it was natural for him to endeavour to pro=-
pagate in England, thofe extenfive notions
of religious liberty which had been found in
Holland fo‘condacive to peace at home and

-on.

He had, however, the .
mortification to find, that a nation which,’
at the hazard of all the calamitics attending
3 civil war, had ignominioufly driven out. .
their lineal and conftitutional king, chiefly

e+ e % are e mmtasi]
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on account of his having endeavoured to en«

croach upon their rulgwus freedom, which

‘they then called the comman right of man~
kind, was foon diffatisfied with their deliverer,
for his fincere defire to extend and eftablith
this common right. But as he bad no bwotry
of his own to force upon them, their oppo-
fition to his impartiality did him but little
mifchief ; and the oppofition of the different

: rellglous partles to one another, ferved fome-

times to forward his affairs, whlle he was
lookmg out for a f{urer and more rational
way of foxwardnw them. It may be ob~
ferved, that in xehgwus quarrels, govern="

ment is almoft always the aggreffor, and al-

~moft always comes off with the worft., The
houfe -of Stuart had been weak enough,
from a falfe theory, to introduce rehglous
paity, as a proper tool 1n government; and
the people, after havmg found by expemence
that it cat beft when in their own hands,
were very unwilling to part with it. - Thus,
as the waves of the fea do not 1mmed1ately-

fall after the wind ceafes, this religious folly, -

or villainy, contintied to pyrple& ‘the public
affairs fome years after the royal hands which
had raifed it were withdrawn,

_KingWilliam’s fondnefs, however, for a proa
jectcalled the Comprel’oezj on, meant for unitin g
the Church with the Diffenters, by a com-'
promife in doctrines and ceremonies, (a ﬁlly
prOJeé‘c whx.ch had been fo often attempted in

, | | | VﬂllOUS
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various ages and countries, without the leaft
{uccefs) fhews how little he was inftruéted
in the true caufe of refigious animofities,
and that we are altogether obliged'to his
being.a Dutchman, and not to his being a

phuoiuphet for that toleranion and 1ehu1ous,

quiet, which we now enjoy, and of Wthh

: hc ce1ta1n ly fowed the iacds.

~To return to my. main fubje& 1f the
leauma pcoplP i Eagziand. and thofe who

'complamed the loudeit againit the extenfion

of -the royal pxerorrat.ve had been imcelely

“defirous of {ettmg legai bounds to n', there

never c«)uld have been wifhed a more favour=

- able 1ime for that purpoie, than upon the
“expulfion of King James, when the throne

was declared vacant, the apparent heir laid

‘afide, and the crown to be difpofed of by

the people upon any terms they thought fit,

But as it is plobdbl -that every patriot, in
ftri 1v1ng to acquire fireedom or ‘power to the -
people, had his own - particular fhare of it

chleﬂy at heait, fo it was narural for him to
take the thortett way of obtaining what he

aimed at; and as no ma: tries to enter at the -

back: door till he finds the fore door.{hut

~againft hnn it became a itrife who fthou'd be

foremoft in furrendering every thing, with-
out referve, 1;5to the hands of the new made
King: none caring to propofe any thmg for

, hmltmo that power in which every one had-
' fecret hopeb ot participating. ‘But this golden
dicam

2
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dream did not laft long: they foon: found
that they could not all be-place-men, and
“thofe who could not, became, of courfe,
Jacobites; or elfe, as they were pleafed to
call themfelves, friends to their country.

Neither did William’s golden dream laft

much longer than theirs. He found him-

felf, indeed, put in pofleflion of all the legal
rights and prerogatives that had- ever been
claimed or exercifed by any of his predecel-

fors; but the crown was hardly fet on his .
head before he difcovered that thofe ancient.

prerogatives were become of very little con-,
fequence; and that with them all, he was
- little better than a royal pageant; the ap-
pearance of a King without the power. In-
flained from his cradle with an ardent defire
to oppofe the power of France, he withed
for a {ceptre, and for life itfelf, only as they
were {ubfervient to that purpofe, in which he
met . with frequent checks and difappoint-
ments - from the  jealoufies of his! Englifh

fubjects; jealoufies.which he imagined were -
all to have been. removed- by the remo~
val of ‘Popery; not confidering how ealfy it

was for faction, from whence thofe jealou-

fies were originally fomented, to find a riew
objet for them in every new fituation.
Before he had an opportunity .of doing
~any thing which could. awaken the nation’s
* jealoufy, the revenues which had been ufually
AT | “granted.

i A RN i i

periodical, called the Triennial Alt; by
“which the dependence of the Members of
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granted to his predeceflors for life were

granted to him only from year to year, or
for a fhort limited time; and the greate(t -

‘part of them were ftrictly appropriated to

certain public purpofes, and of which ac-
counts were to be laid before parhiament as

‘often as required. The fupplies neceflary

for carrying on an expenfive war, 1n which

“his whole foul was engaged, were obtained -

with the utmoft difficulty. Every feflion
opened with clamour and difcontent, which
all the art and dexterity of the King and of
his very able Minifters was hardly fufficient
to allay by the expedients then in ufe of play-
ing one cabal againft anwothel.‘, and off gving
huth-money or places to their leaders. But

“this laft expedient, the beft that had’ been

hitherto found out, became every day more
difficult and ineffe¢tual, by various counter- -
minings of the oppofing party, who, eager
to pull down thofe in power, made ufc of ‘a
variety of means tending to lower and  dif-
trefs Government "itfelf; not  confidering,
or perhaps not knowing, the end of their
oppofition, which was to become governors - -
themfelves in their turn. But of all the mines
fo fpi'ilhg, none fo much affeted the con-

ftitution as the law for making eletions
L

the Houfe of Commons upon their con-

ftituents, the people, was better alcertained

than ever ; and the duties to be paid upon
sl K  every

/
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every new eleftion rendered more conﬁde-,

1able as well as more hequent

N

In ancient times the relation betwixt the

Members of the Houfe of Commons and

- their conftituents was of a quite different na-

ture. Their fervice being then attended with
private lofs and fatigue only, was compen-

fated by daily wages from thofe who em-
ployed them, proportioned to the frugality

of the times. Afterwards there was a time,

- when thofe wages, ‘ceafed - and nothing was
given on cither fide, when virtue feemed to
‘be its own reward, or when the honour of
ferving their country was received as a fuf-
ficient recompence for the trouble of it.—

Under Queen Elizabeth, one Thomas Longe,

‘the Member ror Weltover, was convicted of

naving procured his elééhon by four.pounds

given to the high bailif and burgelles, and -
' :(fands recorded 1n the journals as a man of
little capacity, probably for having been fo

weaxk as to own that he had given 10 muc
money for what was to bring him in no-
thing. Queen khzabeth’s members brought

o liberties up with them to market, becaufe

thofe who fent them had no more liberty

‘than was neceflary for their own ufe: rnone
‘that they could conveniently-difpofe of : and

the Queen was too good an ceconomift to give
money for what fhe already poflefled: About

“the ‘middie of King Charles the Second’s
| :relgn, when the hbexty of the fubje(?c be-

- came

i
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Monarchy of England, produced out of thofe
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came more extenfive -and more diffufed, the -
advantage of having feats in parhamcnt be-
gan to be felt; ; and fill more in the Whig
and Tory times of King William, fo - that
much pains and expence were employed to
obtain them. To reimburfe thofe Members
the great charges they had been at in getting
them{elves elected, became very burthenfome
to Government ; and yet to gain a majority
of them was abfol utely neceﬂaxy, as the
Houfé of Commons, by a method then in~

- troduced of tacking. any propofition, how-
- ever foreign, to the bill for A{upplies, had

rendered themfelves, 1 n fa& mai’cers of the

~whole leg1ﬂatu re.

The King, in this ftate of thmgs, was

- often brought to the difagrecable neceflity of -

employing that dangerous” and ineffectual

B veitige, of the ancient regal power, his own

negative, to defeat bills after they had paffed
both Houfes ; ; many of thofe queftions which
were carried in his favour, were carried by
a majority of one, two, or three voices only ;.
it was even propofed to have Commiffioners

‘of Trade appointed by Parliament : probably

with a view of introducing other appoint-
ments of the fame kind : and the Confi-
tution of England was manifeftly changing
into that of a fatious and fluctuating Com-
monwealth, little different from: anarchy ;
when Providence, ever watchful over the

Vely
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every obftruclions and difficulties the means

- of raifing 1t to a degree of gl ory unknown
to fotmu ages.

-To explain this, it is neceflary to take no-
. g - . ~ 1A KT
tice, that before the reign of King William
no method was known of raifing money for

the exigencies of the year, except that of .

lIevying equivalent taxes or impofitions,
which when great, assmuft necefiarily happen
in times of war, were much felt and com-
“plained of by the people in general, without
any part of them being gainers by the pub-
lic lofs; fo that, although a foreign war
_was often ‘made a pretence by former Kings

and Minifters, in order to obtain a fum of -

money, there was nothing they in reality
move dreaded. But now a method was hap-

pily devifed of abundantly fupplying the

Crown without burthening the people, by
‘means of voluntary contributions of thofe

who were eager to contribute any fums of

money, moyenant feven or eight per cent.

while the good people of England were kept ‘A

eafy, by havmg no more taxes impofed on
them than were barely fufficient to pay the
annual intereft of the fums fo advanced.

- As ‘this method was tried at firft with
caution, both by thofe who borrowed and

thof¢ who lent the money, the good effeéts

‘of it were little felt during the reign of
King Wllham Who hved to the laft in a
. facfhous
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faltious and tottering ftate: but from the
firlt difcovery of this fcheme of anticipation
we may date that great change in the Confti- .
tution, which has brought England and Great
Britain to that height “of power to which it
1s fince arrived. From that moment the
ability of England for carrying on foreign
war began to manifeft itfelf, firlt in unprofi-
table fouabbles about what was called the
Balance of Eurcpe ; but afterwards in bril-
liant conquefls, on her own account, in all

quarters of the globe. From that moment 1

the Conflitution of England began to be

~ altuated by a {pirit fomewhat fimilar to that

which attuated the Conftitution of ancient
Rome ; where a foreign war never failed to-
ftop the mouths of the feditious, and to put
an end to domeftic broils. War, in Eng-

“land, became advantageous to almoft every -
-rank of .men: the poor withed for it, as the

greater demand for labourers increafed the
price of labour: the rich- wifhed for it, as
the greater the demand for money,  the
greater the advantage to thofe who were poi-
fefled of it, while thofe in the adminiftration
of government were eafily perfuaded into a

‘meafure which, with fuch’ umvezfal appro-
‘bation, put fuch unlimited power into theu‘

hands. |

—-—-——-—ﬁc forz‘zs Eff‘lli"td crevit,
- Scilicet et rerum faé?a eﬁ pu/c’xrmma Rarm.
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~

Perhaps the mere landed gentry, perbaps
pofterity, had fome caufe to complain of this

new - difcovery: but’ the voice of the mere

landed gentzy 1s little heard in the noify me-

tropolis ; and as for the difcontents of pofte- -

rity, it muft be owned they were never fm-
mldable to any ac mlmﬂx ition,

‘With the debt of the nation, fo grew, in
proportion, its credit; and, by degrees, pro-
duced a new fet of men, who, without being

neceflarily connected with the | land, withthe -

trade, with either of the Houfes,ofParlia-
ment, or with any corporation or regular

body of men in the kingdom, became no

lefs formidable than they were ufeful to Go-
vernment ; -as will be more fully (et for th in
the fequel of thlS Effay.

And here the quefhon rmy very natuxaﬂ

arife: How a nation thus circumftanced -

could ever enjoy an interval of peace? Or,
how war, carried on by fuch means as have
been mentioned, could ever end but by uni-
verfal Monarchy, or complete ruin f And, in-

decd, 1n ancient Rome, where the Con(’ntu- ,

tion of the city (that is the interefts of the
prevailing citizens)inclined it ftrongly to war,

- the temple of Janus was feldom or never

fhut. But though the refemblance betwixt

the two States will hold in fome circumftan-
ces, 'there are others in which they are very

. .much unhke. War and peace have ftill been.
+ found
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_*found n G:cat Brxtam to follow and relieve

one another, like the other ordinary viciffi-
tudes of hunfm and faflety, labour and reft,

fleep and watching. After fome years of
profufion, money may become difficult to be -

procured, even at an extravagant pnce the
clamours of thofe who feel the mcreaﬁxw
taxes, without their attendant douceurs, may
at laft become f{o loud as to make an im-
preffion; and above all, the natural fickle-

nefs of mankind, which makes every change

defirable, may foencr or later concur with

the party wantmg to be in power; who, by -

becoming, ‘or threatening, to become, the

majouty, may get an end put to. war upon
ranonai and moduat\, tpxms. '

/,‘~

This is what we may conje&me concern~
Aing the natural death of war in Great Bri--

tain;, 'but of which experience has not yet

furm{hed us with fufficient proofs ; moft-of
“her wars having been brovght to an untimely
“end, cut off; as it were, in their bloom, by

accidental chanves in thofe who had the im-
mediate m anacrement of public affairs, and

from -which no general conclafions can be’
,fafely drawn. ,That war, for inftance, cal-
led with great propriety the Duke of Marl-
“borough’s, might have been carried on many
years Iongez, to the great glory of the na-
“tion, and the great emolument of himfelf

and his aflociates, had it not been for a

Whlmﬁcal concurrence of events, fingly too

i ~ tnflin g
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trifling to deferve a place in hiftory ; but

“which, by producing a change in the Sove-

reign’s inclination, and one at the fame time
in the Houfe of Commons, proved fufficient

" to difplace a victorious General, to put an

end to a moft fuccefsful war, and to over-
throw a Miniftry eftablifhed upon the firm

" bafis of the Conftitation at that time, f{uch
- as it has been defcribed.

CONSTITUTION OF ENGLAND. 89

,

 SECTION IX.

Thae pafﬁons’a‘nd 'folvlie"}s of men are

. often of great ufe for their better fubjection
- and government ; but they are too tranfitory

and fluctuating for a ftatefman to confide
in for any length of time. Their interefts
-are much more fimple, much more conftant,
and much more intelligible, both for the
governors and the governed ; and therefore
a much more folid foundation for a lafting
eftablifament. The zeal for Church, fo
efficacious in the laft years of Queen Anne,
like a blaze of ftraw, was foon burnt out,
and left thofe who rejoiced over it in'cold
and darknefs; while thofe who had unad-

~ vifedly kindled it became fenfible of their

error, and were careful never to hazard the
like again.. By the Convocation being no
longer fuffered to.deliberate about church
matters, the church, that is, the clergy,
ceafed to be a feparate body from the ftate ;
and feeing no hopes of preferment but from
the good-will of the ftate-rulers, all creeds,
with the controverfies neceflarily attending

- them, were laid afleep; they contenting:

themfelves with the quiet exercife of their

‘legal rites, and the quiet enjoyment of their .

legal revenues, .
b L .- . Thus,

i
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Thus the religion of the magifirate, which
{o many fools and tyrants had in vain en-

‘deavoured to eftablifh by {word and faggot,

was eftablithed under the benign ‘influence
of King George the Firft, without either
coft or pains. From that time Religion has
been no more capable of being ‘ufed as a
tool of faftion; and will, therefore, never
more be mentioned in this Effay. :

* B Gk ok * * *
* # * * * * #*®

N

APPENDIX.

. THE Articles I, .II,“ T, &fe. which make the ground
work of the following Capitulation, are lirerally tranflated

from thofe which were prefented by the Barons to King

Joun, of which the identical parchment, written ina very

tair hand, ‘with. King Jorn’s feal appended to it, is ftill ex-
tant and m.good condition. ‘This valuable record, after
having remained fome centuries at Lambeth, where it feems

“to have been depofited at the conclufion of the Treaty there

made with Lewis the Dauphin of France in 1217, was carried
from thence amongft other writings when Archbithop Laud
was fent to the Tower; afterwards it fell into the hands of
Bifhop Burnet, and is now in the poffeffion of his grand-
danghter, Mrs. Mary Mitchell,  Thofe who want to be
more particularly informed concerning the hiftory of thefe

‘Capitula, and of all the Great Charters made in confequence

of them, will meet with much fatisfaGion in reading the
{earncd introdudion to the edition of thefe Charters elegantly

publifhed by Mr. Blackftone in 1759. . .

The oppofite column is made up of what appears befides .

“in the Magna Charta itfelf, with relation to thefe Articles ;

and which, though feemingly‘additions, will be found inal- .
moft every particular, reftriitive of what the Barons had re-

quired, and favourable to the King and to thofe clafles of

the people who were dependent upon him only. The figures

upon the edge, point out the place in Magna Charta of thefe

additions : and under fome of the Articles I have throwh

{uch obfervations as occurred to me upon the hiftory, man- )
ners, and language of thofe times. : -

After this I have given ‘the Magna -Chart=:1 entire, taken
from that of the Mufeum, as I find it publifhed by Mr.

Blackftone.

My Appendix concludes with a verjr curious t\rial, pre-

There

ferved in the Year Books publiﬂxed by Serjeant Maynard.

\
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There is no difficulty in finding records to prove the hard-
fhips which the comri’xon people of England fuffercd from
the tyranny of their Lords, but I have met with none more
fatisfa@ory than this trial j as it fhews in What light perfonal
liberty was confidered in a court of juftice, fo low down as
the reign of Edward the IId, after all th'e confirmations of
Magna Charta had pafled, and after parliaments had been
eftablithed almoft in the fame form as they are at prefent.

If; by exhibiﬁn thefe frightful images of ancieut flavery,
I can bl’){ng my fellgow citizens to be better pleafed with the:
degree of freedom they now enjoy, I fhall think all the pains
"I have taken very well beftowed.

PAE-

\

PRELIMINARY ARTICLES

PRESENTED BY

THF. BARONS,

AND AGREED TO BY

KING-

J OHN,

WITH THE KiNG'S FARTHER ADDITIONS,
EXPLANATIONS, AND RESTRICTIONS.

i

L

That, after the death of
their anceftors, heirs who are -

of full age fhall have their
inheritance by the ancient

.relief to be expreffed in the’

Charter.

- IL co

That heirs who fhall be

under age, and fhall be in

cuftody when they come of
age, fhall have their inheri-
tance without relief or fine,

) IO
*_That the guardians of the
heirs lands fhall take reafon-
“able iffues, cuftoms, and fer-
vices, without deftru&ion,
: " and

Granted. .2
~~ The heir or heirs of an
earl, for the entire barony of
the earl, thall pay one hun-
dred pounds; the heir or heirs
of a baron, for his barony,
one hundred pounds; the

heir or heirs of a knight, -

holding of us in capite, for
the entire knight’s fief, one
hundred fhillings at moft 5
and whoever owes lefs fhall
pay lefs; according to the an-
cient cuftom of fiefs.

~ Granted. o 3

.- Granted,

But if We fhall commilt
the guardianthip of any land
to the fheriff, or toany other
who

v
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!

or wafte of bis men or goods
and if the guardian of the
tand fhall make deftruttion
and waite, he fhall lofe the
wardfhip, and the guardian
ghall keep up ‘the houfes,
parks, warrens, ponds, mills,
and other things belonging
4o the land, ocut of the itfues
of the faid land.

"That the heirs fhall be fo
married that they be not
difparaged, and by the adwvice

 of their nearcft in blood.

~ and is no doubt what is heve alluded to.

who ought to render account -

io us of the iffues, and he
fhould make deftruétion and
wafte of the wardfhip, we
" will take from him an amends,
and the land fhall be com-
“Iitted to two legal and dif-
crete men of that fief, who
{ihall be accountable for the
“i{Tues to us or. to thofe to
whom we fhal} affign them.
The fame fhall be done in

* the cafe that we give away ot -

fell the guardianthip of fuch
land.

Provided likewife that in
reftoring the land to the heir
furnithed with ploughs and

wains, the wainage fhall not .

be demanded of the guardian
in better order than the time
of the wainage fhall require,
and the iffues of the land
. wmay realonably afford. .
B . 6

The heir fhall be martied
without difparagement, and
the martiage 'fhall be fewwn

to the next of kin of the

heir, before it be contratted.

Withaut waffe of bis Meni] In the laws of william the Conqueror pub-
Jifhed by Lambard, it is ordered that wo ené fhedl foll his man cul of the
country. Probibimus ut nullus wendat hominem fuvm extra pacrians, And
by the 1gth canon of the fynod of Loadon, held in the fame reign, 1075,
the thunders of the church are Jevélied againft thofe who fell men like borfes.
But notwithftanding thefe prohibitions {piritual and temiporal, the practice
of felling the villains, like any other flock upon the fands, long continued,

1V.

A widow fhall not give any

thing for her dower nor mar-
viage partion after the deceale
of her hufband, but thail re-
main in his houfe forty days
after his death, and within
that term there - fhall be af-

R : - figned

.

Granted - - .

The inheritance to be fach
as her hufband and fhe had
held at +he day of- his deceafe.

\

- "That no one fhall do more~

is due forite -+ : foever. '

APPENDIX: g5

figned to her her dower and

marriage portion, and fhe
. thail forthwith have alfo her

inheritance. :

'

Marriage portion.] Al the tranflations of Magna Charta which I have
hf\d an ‘op‘gortunity of {ooking into, render the word maritagium by mars
;ﬁ:gﬁ; \’.vl}-.ch feems to be giving one word without an idea inftead of .
: her 5 for w?mt can be meant by affigning a widow her marriage within
orty days after the death of her hufband?  To fay it means giwing ber
3?;:'()' to marry, befides touching very imperfedly a fubje&t which is cl{;:arly

xlguﬁ”ed in article 17, it is repugnant to claufe 17 of Magna Charta
which anfwers to the article before us, where we find nec aliguid det jar;
dste fuo vel maritagio fuo vel bereditate fea.  There Maritagium ftands in
the middle betwixt two words of -property, and is feemiﬁgly under the
fame predicament. - 1do not infitt upon my meaning being the true ong ‘
but only that it isa meaning, and one that may be fupported by the au:
thority of Regiain Magiftratem, and its learned commentator Skene. .

' V. =
That the King or his bailiff:
thall not feize any land for
debt, if the chattels of the -

3

Granted. ' g

: (!ebtor {uffice, nor fhall the
_fureties of the debtor be dif-

trained whife - the principal
debtor is fufficient for pay-
ment ; but if the principal
debtor fliall fail in payment,
the {ureties may, if they pleafe,
have the lands of the debtor
till fuch time as the debt thall
be fully difcharged, -except

~ the principal debtor can fhew
* that he is from thence dif-

charged againft the fureties.
- VL : ‘

The King fhall not give

le.ave to- any baron to take

aid of bis own free 'vaflals,

unlefs for redeeming his owa . '

body, or for making his eld- c \ |

eft fon a knight, or foronce . -

marrying his eldeft daughter, o '

o

. Granted. - {

. ‘and this he fhall do by a rea- T o

fonable aid.
VIi. o
Granted. 16

fervice for a knight’s fief than Norfor any frechold what-

VIIL. Thay
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VIII.

That the Common Pleas Granted. r.7, 18, 19

thall not follow the court of -

our Lord the King, but fhall
be appointed in a certain
place ;5 and’ that recogni-
- -zances fhall be taken in their
_ proper. counties in this man-
ner ; that the King fhall fend
_two jufticiaries, at four times
.of the year, who with four
knights of the fame county,
eleted by the county; fhall
take affizes of novel deffeifin,
mord " anceftor, and darrein
prefentment 3 nor fhall any one
be fummoned upon this ac-
count, except the jury and

the two parties.

. IX.

That a free vafiai be amer-
ced for a fmall offence ac-
cording to the nature of the
offence ; and for a great qf-
fence in proportion to its
greatnefs, faving to him his

The two jufticiaries fhall

be fent by our chief jufticiary -

if We fhould happen to be

“out of the kingdom.

The aflizes fhall’ be taken
in the county, at the county
place and day.

*Granted. . 20
‘A villain fhall be amer.

“ced in this manner, if he fall

into our mercy. FEarls and
barons fhall be amerced only

by their peers.
contenement ; a villain to - o
be in like manner amerced,

faving to _him his wain-

age, and in like mannera

merchant, faving to him his |
merchandize, by~ the oaths

< of honeft men of the neigh-

bourhood. ,

Mmerced.]  The common law of England diftinguifhes betwixt amerce-
ments and fines. Amercements have always been affeared by a jury in the
manner appointed by this article ; but fineshave been alwaysimpofed by the
King’s judges, and in fome former reigns when offences have been com-
mitted againft the crown, thofe fines have been often complained of as
exceflive.  See the obfervations in the preface upon claufe 40 of - Magna
Charta, :

Villain—~amerced.] 1t appears by this, that although villains were fo
far flaves that they and their pofterity for ever were the property of their
landlords, yet they were fuppofed to have property of their own, which in
cafe of mifdeameanor might be forfeited. They feemed to have filled that
vfeful rank in life which is now filled by the country farmers: with this
.difference, that they were not at liberty to leave their lands, with which
they were fuppofed at that time to have fome natural conne&ion.

2 , That

" King’s demefn manors,
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c X.
That a clericus thall be

_amerced by his lay fief, ac-

cording to the manner of
the' others aforefaid; and
‘not according to his eccle-
fiaftical benefices.

XI. :

That no town fhall be
amerced for making bridges
to rivers except where they
have been ufed anciently by
law fo to do.

XII.

That the meafure of wine,
grain, and the breadths of
cloth and of other things
thall be amended, and the

fame of weights,

o XIIL.

‘That the aflize of nowel
deffeifin, and of mord.anceftor,
fhall -be fhortened, and the
fame of other aflizes, -

XIV. :
Thatno fheriff thall med-
dle with the pleas belonging
to the crown without coro-
ners, and that the county

. and hundred fhall be at their

anciént farms without any
augmentation, except in the

Granted.

Granted. 23
Neither town not - man
thall be otherwife amerced.

Granted. S 35‘

T'here fhall be one meafure

of beer through our whole
kingdom ; and one meafure
of ale; and one meafure of
grain, . that is to fay, the
quarter of London ; and one
breadth of cloth dyed; and

of ruflets and halbergets, to

wit, two ells within the lifts, -

it. thall likewife be done with-
the weights as'with the mea-
fure .

Granted, 19
And if in the county day

the affizes cannot be taken, .

fo many knights and free-
holders fhall remain of thofe

who had heen prefent on the

county day, by whom judg- .
ment may be fufficiently

awarded, according as the . ‘
.bufinefs fhall be, mors or:

lefs.

Granted. S 2

No fheriff, conftable, co-
roner, or other our bailiff,
fhall hold pleas of our crown,

-All wapentakes, and tith- -

ings, likewife fhall be at theic

ancient farms.

M . XV. That
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XV.

That if any oue holding
of the King, thall die, it fhall
be lawful for the fheriff, or
other bailiff of the King’s,
to feize and inventory his
chattels in the fight of legal
men, in fuch manner, how-
ever, that nothing be thence

taken away till it be fuliy

known it he owes any clear
debt to the Lord the King,
and then the debt to the
King fhall be paid, but the

" refidue” fhall be paid to the

executofs for fulﬁ!ling the
teftament of the deceafed,
and if nothing is due to the

King, all the chattels belong -

to the deceafed.
XVI.

That if any free vafful
fhall die inteftate, his goods
ifhall be diftributed by the
hands of ‘his near leidtions,
and at the fight of the church.

XVI.
That no widows fhall be

" obliged to marry themfelves

“withouyt hufbands, -in fuch.

while they are willing to live

manner, however, as that
they fhall give fecurity that
they “will not marry them-
felves without the affent of

the King, if they hold of the -

" King, or of the lord from

whom they hold.
XV1il. .
That. no conftable, or

other bsiliff, thail take grain, -

or othei chatteis without giv-
ing money - for it immedi-
ately, unlefs the fame be
deterred by the will of the
felier. -

Granted : 26

This is underftood of a
lay fief, and our bailifi’ fhall
fhew our letters patent of
fummons for the debt.

The refidue fhall belong
to the deceafed, except their
. reafonable fhares to his wife

and children.

Granted. 27

Saving to every man the
dehts .due to him by the de-

. cealed.

Granted. - D

s

Granted, vzﬁ

XIX. That -

. {ent.
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XIX.

That no conftable fhall be
empowered to diftrain any’
knight for giving money for
the ward of a caitle, if heis
willing himfelf to perform
the duty in perfon, or by.
another good man, if he

~himfelf for any reafonable

caufe is not able to perform
it, and if the King fhall lead
him into his army hz fhall
be freed from the wardfhip
according to the length of

'nme.

XX.

; “That no fheriff or ng s
/bdlllﬂ‘ or any other, fhall
take horfes = or carts of .

any free vaflal for carriage,
except with kus own  con-

‘ XXI.
'That neither the King or

his balhﬂ' fhall take any .

other man’s wood either for
caftles or any other works,

except by the good will of

the perfon to whom the
wood beiongs.
. XXII.
That the King fhall not

- keep the land of thofe who .

are convicted of felony, ex-
cept for a year and day, and
then it fhall be returned to
lord of the fief.
XXIIL
That all wears fhall, for

the future, be removed from -

the Thames, the Medway,

and throughout all England.
XXV,

That the writ, called Pre-

. cipe, fhall not for the future
- be made to any one, on ac-
' M2

Granted. B 29

He -fhall have the fame
liberty if' we jend h;m with
our army."

'That he fhall be \Vlth our
army upon our account.

' Granted. : 30
Granted, - 31
Granted. . 32
Granted.

Except upon the fea coaft.

Granted. ' 34

count

@gf
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count of any tencment by
‘which a free vaflal may lofe
his court. :

Manory as it does in Art. XX V1L

XXXV.

That if any one be dif-
feifed, or kept out by the
King without trial, from the’
pofieflion of his'land, liher-
ties, and right, they fhall be
immed:ately reftored to him ;
and if any difpute fhouid
arife upon this, it fhall be de-
cided by the judgment of the
tweniy-five Barous, and that
thofe who had been difpof-
fefled by the father or bro-
ther of the King. fhall have
juftice without delay by the
-judgment of their Peers in
King ought to have the fame
term with others who under-
tzke the crufade, then the

decide, at a certain day the

appeal being withdrawn.

XXXVI.

given for a writ of inqui-
fition concerning life, or
. mzmbers, but fhall be freely
granted without payment,
and fhall not be denied,
- XXVIL

the -Kiug by free-farm; or
by foceage, or by burgage,
and of another by military
fervice, the Lord the King

of the knights of another’s

the King’s court, and if the
archbifhiop and bifiops fhall.

That nothing fhall be -

Thar if any one holds of

fief on account of burgage

‘100 - APPENDIX.

Free Voffal.] The term fiber bomo ftands here to fignify a Lord of «

See the notes upon Art. XXTIX.
Granted. . 52
As for all thofe things of

which any perfon has been
difpoffefied  without Jlegal

‘judgment of his peers, by

our father Henry, or brother
Richard, and which we have
in our hands, or which others
hold; and we are bound: to
warrant, we fhall have refpite
till the ordinary term of cru-
faders, except thofe concern-

ing which plea was raifed or -

inquifirion made by our pro-
cept before our taking the
crofs upon us, but when we

“ fhall have returned from our -

- pilgrimage, or if we remain
altogether from it, we will
immediately exhibit -ample
juftice, o

fhall not have the wardihip -

Granted. ; 36 -
. Granted. 37
’ or

- law of the land.

-APPENDIX. Ior

or foccage, nor ought he to o !

have the wardfhip of the foc- : :

cage, burgage, or free-farm ; Unlefs that - fee-farm te

and that the free vafiul thall us military fervice.’

not luie his military fervice '

on account of f{mall fer-

jeantry, as thofe who hold

any tenement by rendering

from thence knives or arrows

or fuch like. ;
XXVIII. :

That no bailiff fhall put Granted. . 3%
any man to his law, upon-his '
fingle accufation, without
credible witneifes. '

' XXiX, :

That the body of a free Granted. 39
vaffal fhall not' be feized nor ‘ :
imprifened,” nor fhall he be -
diffeifled or out-lawed, nor
banithed, nor in any manner
deftroyed, nor thall the'King
-go or fend againft hiin with
force, unlefs by the judg-
meunt of his peers, or by the -

XXX. That

Free Vaffal.] From a very ill-grounded fuppofition that thefe charters ’
dre written in Roman Latin, fider bomo has been commonly tranflated,
a free man, Homo is only a latinifed word from the Norman homme,
fignifying a fubjed, waffal or fervant, and is exa&ly fimilar in fenfe to the
word Mann. of the T'eutonic nations, from whom the cuftoms, which
made fuch a word neceffary are derived. From thefe again are formed
the words bommage and manfchaft, both fignifying acknowledgment of
fubje@ion and fervitude. Liberi bomines, or free vaffals, were fuch as
were free from all fervices, but that of ferving in war at their own ex-
pence 5 and as, this fervice was dangerous as well as burthenfome, fo
had it many honourable privileges and diftin&ions annexed to it, which
were not fhared by fuch as held their lands by other tcnures, or who
lived by other profeffions. There are fome very ingenious writers who
have afferted, that the title and privileges of a fiber homo were extended
to all who were not actually Villains. But this opinion feems to be derived
from no ancient authority, but barely from that miftake in language
which I have obferved at the beginning of this note. Having tranflated
liber bomo, a free man, they concluded that all were fuch who were not
bond men. Had they looked into the ancient Norman - writers, they
would have found Ziber bomo often rendered by the word gentlehomme, from
whence no fuch conclufion as theirs can be drawn. But without going
1o far out of our way to prove that there had been a middle rank of men, -
we have only to confult article IX. of the record before us, where we will

: : find
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find me=tion made of merchants as of a clafs not comprifed cither in tha

of iiberi bomine: cor vy Villain,.

Diffeiff'd.]  In the [ubf quent great charters of Henry the Third, there
is he ¢ added, of b.s freehald. Why the great aicn who prevailed in that
reign, thought this explination neceffary v unccivain, but it helps ftill
farth r to point ov that theic Jiberi Lewmius were 10 other than the
military tenansy or freeh iders, whe were at that time few in number and
of contiderable rank in the cominonwealth. i o

XXX

'That juftice rhall not be
fold, nor deferreo, nor for-
bidden.

XXXI.

That merciiants fhall have
fafe going =nd returning, for
buying and felling without
any evil tolls, by the juft and
ancient cuftoms.

.

. XXXII.

That no {curtage or aid be
impofed in the kingdom un-~
‘lefs by the common-council
of the kingdom, except for
yedeerning the King’s body
an making his eideft fon a
kn.ght; and for once mar-
rying his e'd:ft daughter ;
and this fhail be a reafonable
aid. In the fame manner it

fhall be with the tailiages and--

aids from the city of London,
and from the other cites,

that from thence have their

liberties ; and that the city -
of London fhall have fully

her ancient liberties apd free

cuftoms -both by water and

by land.. . T

Granted. - | 40

. Granted. .41
. Not only to natives, but
alfo to foreigners merchants,
except.in time of 'war, who

hali then be fafe with us,
_provided our merchants are

found .to be fafe in their
countries. L
~.Granted. 12, 13, 14
‘Moreover, we will, that ail

‘other cities, and boroughs,

and towns, and ports, fhall

‘have all their liberties and

free cuftoms. _
And for holding a com-

mos- council of the kingdom,

for impofing aids ctherwife

than an the- three - cales .

aforefaid; or -from. impofing
feuttages, we will ‘caufe”to

‘be fummoned “afchbithops,
bifhops, abbots, ‘earls,” and

greater barons, feparately, by

-our writs ; and we will, be-

{ides caufe to be fummoned,
in - general, by .our fheriffs
and bailiffs, all thofe who
hold of us in chief, for a cer-
tain day, that is at the dif-

“tance of 4o days, or lefs, and

" to a certain place; and in all

the writs of fuch fummons,
we will exprefs the caufe of
the fummons; and fo - the

' - {fummons

' o APPENDIX, 103

lf‘m}]mons being made, the
: )ll:‘dﬂt[S fhall proceed at the
3 afligned day, according to

who dhall be prefent, al-
‘ though -all that were fum-
, moned fhould not come.

P‘;‘ ” ; N Top e 3 . N -
i ]rm fblg;;'e' .Z:./frue their Lberties.]  "There were ceitain towns, [fuch as
~ Lywen and Yarmouih, which wers under a degree of vafial o
utém London, and paid cufloms 10 it. v frlage to the
ity of h, as infort
;,nmroby{ {:M(ii"']‘ lhou,gn, as we are inforimed by Matthew Parig, the
~ommon t]gop ¢ of London were enemics to the barons and their ex;ter
imdv‘é ye jtr:my of the lsadmg citizens were deeply engaged with them
{<gr~e:l tyms‘ y Lh{e;r meavs, without doubt, that thefe clanfes were ‘n,
s or ¢giving farth oi ta i1 i it w von
feried f o;])o(i:e co‘h‘:‘r;lz\,;;loght:‘nd;’u‘”e to thuir city, It will be feen
i w the King very artfully di i
1t POt 1 (h i - feir
. am?{stxon by-granting more than they a{g:(ed, y Y difappointed their
—  Moresver, que «vill.] There i i
- ¢ is 'an energy in the wor - ‘
/ > W ] 2 [ words preterca Volus
in Magna Chare, fufficient to point out to us forne parti ular g
the royal will upon this occafion, even zlthougl ‘h by ‘lculljl S
yal will up occafion, even zlthough that valuable
of a!nt;quuy, the preliminary articlcs had br:cnblcﬁ ’ l moument
lfu farﬁ/m:d;;g.] /J:llc whole of this clauf: is left out in the fubft
g - h S " N : . -
?11 nt conf };‘[‘xj}t.os.a of Mugna Charta by Fenry 1Il. and in the ﬂuf: cf
hem it is fuid, that by the adwice of bi ] crea o
) y by the ad-wice of b -elatc
Jfideration of that, as ‘ZU;‘/' . of s ]‘."E]am and great lords, the con-
, i ay of foe other important clanfes in bis father's

great chartery kad becn deferved for fome more convenicnt time, 1t is protty
XL ’ evident
% 1 it o
: . That it fhall be lawful for Granted, ‘42

Ia(?r)lfg;onni toafg (;gt ch‘zf: the ‘%xccpt thofe who are irﬁ-
1gdom, -eturn rifor : ;
favin 4 his fidelitv to our Loré Ic)01'<li:1egfi tgl th(z):uEll;wg?' ta}(:-
t}fl_e King, except in the time  kingdom, and people of - :
to_imwar, fora fhort' fpace of country at war with us, and
mos,u(t)ii;iz:c,coc;ut[')t okf_ t;lxe com- }“qeljch;{nts, concerning whom -
1 _>XXX[}.eV.l’hgdom. xt.has been already fpoken.
If any one fhall have bor-
rowed any thing from the
Jews, more or lefs, and dies
before that debt is dif-
charged, the debt fhall not -
bear intereft whife the ear is
under age, of whomfoever he
may hold ; and if that debt.
thall fall into the hands of
'the}_King, the King fhall not N
. take any more than the chat- - -
tels contained in the writing. '

"Granted. : ”

XXXV, If

the determination of thofe:

P,

%—_—
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XXX.

If any one die, owing a
debt to the jews, his W:f:e
fhall have her dower, and if

Granted 11

" children remain, .they “{hall

be provided for, according

to the real cfiate of thie de~ ‘
ceafed, and out of the rqﬁ~ S,
due, the debr thall be paid,
faving to the l'ords their
fervice, In the like manner
{hall be done wiih. othe‘rr
dehis, and that ’;13§ guar-
dizn of the land fhall render .

‘to the heir when he comes

to fuli age, his i2uds furnifh-
ed with ploughs .an:‘l other
inftruments of -hufbandry,
according to what the if
fucs of thefe lands can rea- -

fonably afford.
XXXVI. ; ;
If any one fhall hold of Granted, \ 43
any efcheat, as of the ho- ) .

“nour of Warringfurd, No- e v .

tingham, Boulogne, Lan-
cafter,  or from other ef-
cheats that are in the hand
of the King, and are be}-
ronies, and thall  die, his
heir fhall oot give other re- |
lief, nor do to the King : . ‘ s

~other fervice than he would

have " done the "baron ; and
that the King fhall . hold
that barony in the fame
manner as the baron had /
held it.

evident, that the part of the conftitution bof Izarliajm}(:nt f;?ahtil:z vt(r’x ;go
el ¥ N . : " -
ers thrown in by King Jo 1
fimaller freeholders, had been ¥ e L o et waither
s 4 t agrecable to his great lords, t
YANKESET AR e o i ireée fition to it, Perhaps the
erwards, enter ipto dircé oppo ) . :
tti‘f)? 1110 ) t‘?gm all to ,parliament was found tumultuary and \mprz;f:hcaglte
ax‘xlf;;tgi:lll gfu‘ch time as method was devifed of their coming to parliament,

- by their chofen reprefentatives, it is probable the fmaller frecholders,

i i did not appear in
are fiill called -in Scotland, the /effer barons, t r in
;;ralisa;'xhgtd: atlll. c’I‘his undecidsd ftate of what was bic;)or?gt.l.:ev:;ya :g:y -
iruti i i soun
‘tant part of the conftirution, is fufficient to ace..o. 4
ar(i:itt’),l?oolc)l?hcd which afflied the long and unhappy reign of Heory 11l

XXXVIL That -

“county,

" De Atyes, that for the fu-

APPENDIX, 105

- XXXVII,

That fines that are made
for dowers, marriage por-
tions, inheritances, and a-
mercements, injuftly and
againft the law of the land,
fhall be altogether laid zfide,
or fhall be made by the
judgment of the 25 barons,
or by the judgment of the
major part of them, toge-
ther with the archbifhop
and others whom he has a

- mind to bring along with

him, in fuch manner, that
if any ose, or any number

of the 25 fhall have the like -

complaint, they fhall be re-
moved, and any others fub-
ftituted in their place, by
thofe who remain of the 2¢.
XXXVill.
. That the hoftages and
writings -fhall” be returned
which had been delivered
to the King for his fecurity.
XXXIX, -
That thofe who are with-
‘out the foreft thall not come
before the juftices of the.
foreft unlefs they are im-
pleaded or fureties ; and
that bad cuftoms with re-
gard to foreft and forefters,
Wwarreners and fheriffs, and
rivers, be amended by 12
knights of every county,
who ought to be “eleted by
the legal men of the faid

That the King fhall re-
move  altogether from -his

fervice the kindred, and the
whole following .of Gerat

ture
g

Gl;anfﬁd. . ' 55

’

\

For this fingle purpofe -

ouly, they fhall be eleéted -
and fworn. : o

Granted. 40

Gz'anted.' e 48

 Within forty days after
the inquifition is made, thefa
bad cuftoms thall be entirely
abolithed by the faid jury, in
fuch manner, however, that
information fhall be given -
firlt of it to Us, or to Our
chief juftice if we fhouid
bappen not to be in England. " -

Granted, ‘ }@

ﬂ
]
!
|
I
3

652
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ture théy may hold no office,

- to wit : Engeland, Andrew,

Peter, and Gyon de Can-
cell, Gyon de Cygon, Ma-
thew de  Martiny and his
brothers, and Geoftrey his

~ nephew, and Philip Mark.
. XLL L
And that the King fhall

‘remove the foreign merce-
nary {oldiers, crofs-bow-
men, cavalry and infantry,

" who come with horfes and. -

arms to the hurt of the

XIIL :
That the King fhall no

make jufticiaries, conftables,
Aheriffs and bailiffs of any
" but thofe who know the
.law. of the land, and are
- willing well to obferve the
fame. - :

; XLIIIL,

That barons who have
founded abbies, and hold
them "by royal charters, or
ancient tenor, fhall have the
cuftody of them when they
become vacant., )
’ . XLIV.
© If the King fhall have

. difftifed the Welch, or fhall
" have kept them out of their .

lands or liberties, or any
thing elfe in England or in
Wales, they fhall.be im-
. mediately returned to them
* without plea, or if they
fhall have been diflvifed or
kept out of their holdings
in England by the father or
brother of the King, without
the judgment of their peers,

the King fhall exhibit juftice

to them, in the fame manner
as he exhibits juftice to the

Englith -

\

Granted. - 51
Immediately upon the re-

. {toration of peace.

y N . ' -

Granted, 45
_Granted.  ~ 46 o
W Granted. 56".57

‘But with regard to what
the Welch have been difpof-
fefled' of by our father Hen-

ry, or our brother Richard,

and which we either hold in
our own hand, or are obliged
to warrant, we will have re-
fpite till thie common term of

' " thofe

RS ERSG NI T
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Englith according to the law

of Lngland, in what con-,

cerns the holdings in Eng-
land, and concerning . the
holdings in Wales, - accord-
ing to the laws of - Wales,
and concerning the holdings
in the marches, according
to the laws of the marches ;
the Welth fhall do the fame

“to the King and to his
_ people. -

XLV. Y
That the King fhall ren-
der the fon of Lewelin, and
all the hoftages befides from
Wales, and the writings. that
have been delivered to him,

thofe figned with the crofs,
except for thofe concerning
which plea has been raifed
or inquifition made by our
precept before our under-
taking the cruiade, bat when
we fhall return or fhall per-
haps defitt from our pil-
grimage,we fhall immediately
exhibit entire juftice, accord-
ing to the laws of the Welch
and the parties aforefaid,

Granted. - 58

for'the fecurity of the peace.

. -+ XLVI.
'That the King fhall con-
du@ himielf towards  the

King of Scots, with regard:

to' the delivering of the
hoftages, and concerning his
privileges and bhis rights,

according to the form he

afes to the barons of Eng-

land. -
Unlefs with regard to

thefe two lait articles, it

Jought to be otherwife, by

writings which the King has

-in ‘his pofleffion, with the

council of the "archbifhop,
and of others which he thall

think fit to' bring along

with him. ,
1 XLvIL.
That all the forefts that

- have been afforefted by the

King in his own time, fhall

be unforefted, and fo thall’

be with the rivers that have

- been appropriated by him.

. XLVIII.
Moreover, all thefe cuf-

-toms and liberties which
’ the :

-
7

in our court.

We w 'condudt ourfelves
with regard- to Alexander
King of Scots, with iegard
to the delivery of his fifters

“and hoftages, with regard to *

his liberties and rights, ac~
cording to the form we ufe
to our other barons of Eng-

“land,  unlefs. it fhould be

otherwife by writings which
we have from William his °
father, heretofore King of
Scotland, and this fhall be
by the judgment of his peers

N

) Grénfed, ' = 47

Grantedqvf‘- : '+ 6o
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J

the King has grarited to be -

held as far as belongs to
him towards his own val-
fals, all the reft of the king-
dom, both clergy and laity;
fhall obferve as far as be-
longs to them.towards.theirs.
: XLIX. -

This is the form of thé
obfervation of the peace

“and privileges betwixt the.

King and kingdom. The ba-
fons fhall chufe 25 barons of
the kingdom fuch-as they
thall think fit, who fhall, to

‘the utmoft -of their power,
“obferve, keep, and caufe to

be obferved, the peace and
privileges which our Lord
the King has granted to

“them, and has confirmed by

his charter; fo t'hat if the :
King or his jufticiary, or his

. bailiff, or any of his officers;

thall have been’culpable in

Granted, - . 6r, G2

[

any thing againit any body,

“or thall tranfgrels any of the

articles of peace and fecurity,

.and the fault fhall be fhewn -

to four barons of the 23
barons aforefaid, thefq fom'.
barons fhali go to our Lord

the King, or tp his jufticiary; °

if the King fhall be out of.
the kingdom, and - laying

before him the tranfgrel~

fion,. fhall require that the

tranfgreffions’ fhall be a--

mended without delay; and
if the King, or if the.King
fhould be oeut of the king-
dom, his jufticiary {tould not-
amend it withina reafqnable
time to be afcertained in thé

" charter, the aforefaid four ba

ons fhall report the caufe to

. the reft of the 25 barons, and

the 25, with the cbmmu’nitg
) , . . . . ’0'

it fall be within forty

days, ‘computing from the
fime in which. the tranf-
greffion fhall. have. been
fhewn to us or. to. our
“jufticlary.

APPENDIX.

8f the whole land, fhall dif~
trefs and grieve the King by
all means within their pow-
er, to wit; by feizing his caf~

- tles, lands, and pofleffions,

and by all' other pofiible
means, till fuch time as it

fhall be amended according

to their will and pleafure,

. faving the perfon of the
+ Lord the King, of the Queen;

and of their children ; and

. when it fhall have been a-

mended, they fhall obey the

"Lord the King as before.

And whatfoever perfon of

~'the land fhall have a mind,

he fhall fwear for the exe-
cution of the aforefaid, that

“he will obey the command

of the. aforefaid 25 barons,
and that he will grieve the
King with all his might

along with them, dnd the’

King publickly and freely

- fhall give licence of {wearing

to whofoever fhall have a
mind 'to fwear, and fhall ne-
ver hinder any one to {wear,
but all thofe of the land,

- ‘who of their own accord re-

fufe ‘to fwear to the z5 ba-
tons concerning the diftref~
fing and grieving the King
along with them, the King
fhall” caufe fuch ‘perfons to
{wear by his mandate, as has
been faid. Moreover, ifany of

" . thé 25 barons aforefaid fhall

die or fhall depart the land,
or by any other means fhall
be hindered, o as not to be

“able to execute the aforefaid,

thofe who fhall be remain-

" ing of the 25, fhall ele&
" another in his place, as they

Thall think fit, -who fhall be

fworit

e

100

u
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fworn in like rhanner with
the reft. Moreover, in all
things of which the execu-
tion is committed to the 25
barons, if it fhenld happen
that the 2g fhali- 12 prefent,
and they -fhall differ from
one another about any thing,
“or any of them being called
cannot, or will not, comes
it fhall be held good and va-
1id, what the major part of
thein fhall refolve and com=
mand, as if all the 25 had
agreed thercio; and the a~
forefaid z3 fhall fwear, that
they wili faithfully obferve
all that is aforefaid, and will
caufe to be obferved with all
thelr power. Moreover, the
King fhall make them fe-
“cure by writings of the
archbithop and bifhops, and

mafier Pandolph, ‘ that he -

fhall obtain nothing from

our Lord the Pope by which ,

any of thefe corventions
fhall be revoked or diminifh-

ed, and if any fuch thing.

fhall be obtained, it fhall be
reputed nall and void, and
pever to he ufed for that
purpofe. -

R I A AR
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; ‘1, 63

Bat firlt of all we mean to
grant to God Almighty and
by our charter to confirm for
ourfelves and our heirs for
ever, that the Englith church

‘be free, and that it have its
‘vights entire and: liberties’

unhurt, and that we will it
it thould be fo obferved, ap-

. pears from thence that the
liberty of eleftions, which is
-reputed the greateft and the

moft neceffary for the Eng-
lith church, We have grant-
ed fpontaneoufly and of a
free will, before' difcord arofe

" betwixt us and our barons,
.and have confirmed, by our

charter, and have obtained
the confirmation of the fame
by our Lerd the Pope, Inno-
cent the Third, the which we
will obferve, and we will that
it be obferved bonna fide, by
our heirs for ever, together.
with thofe liberties which we
have granted to the free vaf-
fals of our kingdom and to
their heirs. o ‘
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‘_ MAGNA CARTA
S . _R'EGIS_JO-HAN'NI‘S,
R XV DIE JUNIL, MCCXV.

~ ANNO REGNI XVII.

\ -

JOHANNES Dei gratia rex Anglie dominus Hybernie

R dux Normannie Aquitanie et comes Andegavie archiepifcopis

v H epifcopis ‘abbatibus comitibus baronibus jufticiariis foereftariis
: vice comitibus prepofitis miniftris et' omnibus ballivis- et
“fidelibus fnis falutem Sciatis nos intuitu Dei et pro falute

" honorem Dei et exaltationem fanéte eccelefie et emendationem
regni noftri per confilium venerabilium patrum noftrorum
Stephani Cant’ archiepifcopi totius Anglie primatis et fan&te

‘anime noftre et omnium antecefforum et heredum noftrorumad

. i Romane ecclefie cardinalis Henrici Dublin’ archiepifcopi -

Willielini London’ Petri Winton Joflini Coventr’ et Bene-
_ di&i Roff’ epifcoporum magiftri Pandulfi domini pape fub-
" diaconi et familiaris fratris Emirici magiftri militie templi in

Penbrok Willielmi comitis Sar’ Willielmi comitis Warrenn
Willielmi comitis Arundell Alani de Galweya conftabularii
Scottic Warini filii Geroldi Petri filii Hereberti Huberti de
burgo fenifcalli Pi&avie Hugonis de Nevill” Matthei filii He-
reberti Thome Baflet Alani Baffet Philippi de Albi Roberti

Anglia’ et nobilium virorum Willielmi® Marifcalli comitis -

* de Roppel’ Johaniis Marifcalli Johannis filli Hugonis et ali- -

, : SR ‘orum fidelium noftrorum.

1 . -

glicana ecclefia libera fit et habeat jura fua integra et liber-
tates fuas illefas et ita volumus obfervari quod apparet-ex eo

reputatur ecclefie. Anglicane mera et {pontanea voluntate
R o o : ante

oo e s e

1. In primis concefliffe Deo et hac prefenticarta noftra con-
firmafie pro nobis et heredibus noftris in perpetuum quod An--

quod libertatem ele@tionum que maxima et magis neceffaria
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ante difcordiam inter nos et barones noftros motum concefli-
mus et carta noftra confirmavimus et eam optinuimis a do-

" mino papa Inocentio tertio confirmari quam et nos obferva-
bimus et ab heredibus noftris in perpetuum bona fide volu- .

mus obfervari Conceflimus etiam omaibus liberis hominibus
regni neftri pro nobis et heredibus noftris in perpetuum om-
nes libertates fubfcriptas habendas et tenendas eis et here-
dibus fuis de nobis et heredibus noftris.

2. Si quis comitum vel baronum “noftrorum five aliorum
tenentium de nobis in capite per fervitium militare mortuus
fuerit et cam decefferit heres fuus plene etatis fuerit et reli-
vium dedebeat habeat hereditatem fuam per antiquum rele-
vium fcilicet heres vel heredes comitis de baronia comitis
integra per centum libras heres vel heredes baronis de ba-
ronia integra per centum libras heres vel heredet militis de
feodo militis integro per centum folidos ad plus et qui
minus debuerit minus det fecundum antiquam confuetudi-
nem feodorum. ' : ‘

3. Si autum heres alicujus talium fuerit infra etatem et
fuerit in cuftodia cum ad etatem pervenerit habeat heredita-
tem fuam fine relevio et fine fine. ' ‘ .-

4. Cuftos terre hujufimodi heredis qui infra etatem fuerit

non capiat de terra heredis nifi rationabiles confuetudines

et rationabilia fervitia et hoc fine deftru&tione et vafto homi-
num vel rerum et fi nos commiferimus cuftodiam alicujus
talis terre vicecomiti vell alicui alii qui de exitibus illins no-

« bis rifpondere debeat et ille diftruttionem de cuftodia fecerit

vel vaftum nos ab illo capiemus emendam et terra commit-
_tatur duobus legalibus et difcretis hominibus de feodo illo
qui de exitibus refpondeant nobis vel ei cui eos aflignaverimus

etfi dederimusvel vendiderimus alicui cuftodiam alicujus talis

terre et ille deftru@ionem inde fecerit vel vaftum amittat
ipfam cuftodiam et tradatur duobus legalibus et difcretis ho-
minibus de feodo illo qui fimiliter nobis refpondeant ficut
preditum eft. ‘ :

5. Cuftos autem quamdiu cuftodiam terre habuerit fuften-
tet domos parcos vivaria ftagna molendina et cetera ad ter-
ram illam pertinentia de exitibus- terre gjufdem et reddat
heredi cum ad plenam etatem'pervenerit terram fuam totam
inftauratam de carrucis et wainnagiis fecandum quod tempus
wainnagii exiget et exitus terre rationabiliter poterint fufti-
nere. - - o S

r ' .. 6. Heredes

s
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6. Heredes maritenter abfque difparagatione ita tamen
_quod antequarn contrahatur matrimonium oftendatur pro-
pinquis de confanguinitate ipfius heredes.

7. Vidua poft mortem mariti fui ftatim et fine difficultate
habeat maritaginm et hereditatem {uam nec aliquid det pro
dote fua vel pro maritagio fuo vel hereditate fua quam he-
reditatem maritus fuus et ipfa tenuerint die obitus ipfius, ma-
riti et maneat in domo mariti fui per quadraginta dies poft
-mortem ipfius infra quos aflignetur ei dos fua. '

_8. Nulla vidua diftringatur ad fe maritandum dum voluerit
vivere fine marito ita tamen quod fecuritatem faciat quod fe
non maritabit fine afienfu noftro fi de nobis tenuerit vel fine
affenfu domini fui de quo tenuerit fi de alio tenuerit.

g. Nec nos nec balivi noftri feifiemus terram aliquam nec
redditum pro debito aliquo quamdiu catalla debitoris fuffici-
unt ad debitum reddendum nec -pleggii ipfius debitoris dif-
tringantur quamndiu ipfe capitalis debitor fufficit ad folu-
tionem debiti et fi capitalis debitor defecerit in folutione
debiti non habeus unde folvat plegii refpondeant de debito
et {i voluerint habeant terras et redditus debitoris donec fit
eis fatisfaGum de debito quod ante pro eo folverint nifi capi-
talis debitor monftraverit fe effe quietum inde verfus eofdum

“ pleggios.

10. Si quis mutuo ceperit aliquid a judeis plus vel minus
et moriatur antequam debitum illum folvatur debitum non
ufuret quamdia heres fuerit infra etatem de quocumque te-.
neat et {i debitum illud inciderit in manus noftras nos non

~ capiemus nifi catallum contentum in carta.

11. Et i quis woriatur et debitum debeat judeis uxor

,vejus habeat dotem fuam et nichil reddat de debito illo et fi

liberi ipfius defundi qui fuerint infra etatem remanferint pro-
videantur eis neceffaria fecundum tenementum quod fuerit-
defundi et de refiduo falvatur debituny falvo fervitio domino- -
rum fimili modo fiat de debitis que debentur aliis quam judeis.’

12. Nullum fcatagium vel auxilium ponatur in regno nof-
tro nifi per commune confilium regui noftri nifi ad corpus
noftrum redimendum et primogenitum filium noftrum mili-,
tem facendum et ad filiam noftram primogenitam femel ma-.
ritandem et ad hec non fiat nifi rationabile auxilium fimili
modo fiat auxiliis de civitate London.’ ' ‘ o
i o : oz .. 130 Bt
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13. Et civitas London’ habeat omnes antiquas liber-
tates et liberas confuetudines fuas tam per terras quam
per aquas Preterea volumus ct concedimus quod omnes alii

civitates et burgi et ville et portus habeant omnes libertates -

et liberas conluetudines {uas.

‘14. Et ad habendum commune confilium regni de auxilio
affidendo aliter quam in tribus cafibus predictis vel de fcuta-
gio affidendo fummoneri faciemus archiepifcopos epifcopos
‘abbates comites et majores barones figillatim per litteras
noftras et preterea faciemus fummoneri in generali per vice-

comites ¢t ballivos noftros omnes illos qui de nobisitenent in
.~ capite ad certum diem feilicet ad terminum quadraginta di-
erum ad minus et ad certum locum et in omnibus litteris
illius fummo nitionis caufam fummonitionis exprimemus et.

fic fatta fummonitione negotium ad diem aflignatum pro-

cedat fecundum confilium illorum qui prefentes fuerint

‘quamyis non omnes fummoniti venerint,

t . . -
15. ‘Nos non concedemus de cetero alicui quod capiat aux-

ilium de liberis hominibus fuis nifi ad corpus fuam redimen-"

dum et ad faciendum primogenitum filium faum militem et
ad primogenitam filiam fuam femel maritandam et ad hec
non fiat nifi rationabile auxilium.

16. Naullus diftringatur ad faciendum majus fervitium de

feodo militis nec de alio libero tenemento 'quem inde debetur. -

« - 17. Communia placita non fequantur curiam noftram fet

- teneantur in aliquo loco certo.

18. Recognitiones de nova diffaifina de morte antecefloris

et de ultima prefentatione non capiantur nifi in {uis comita-

tibus et hoc modo Nos vel fi extra regnum fuerimus capitalis
jufticiarius nofter mittemus duos jufticiarios per unumquem-

que comitatum per quatuor vices in anno qui cum quatuor

militibus cujuflibet comitatus’ ele@is per comitatum capiant
~in comitatu et in dieet loco comitatus affifas predictas.

19. Et fi in‘c'lie comitatus affife prediéte capi non poffint .

tot milites et libere tenentes remaneant de illis qui interfue-
 rint comitatui die illo per quos poffint judicia fufficienter
fieri fecundum quod negotium fuerit majus vel minus.

20. Liber homo non amercietur pro parvo delifto nifi fe-

cundum modum delici et pro magno delito amercietur fe-

cundum magnitudinem delicti falvo contenemento fuo et
meicator eodem modo falva mercandifa fua et villanus eodem
: ; . " - modo

¢
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modo amercietur {alvo wainnagio fuo fi inciderint-in miferi-
cordiam noftram ct nulla predictarum. mifericordiarum pona-~
*tur nifi per facramentum proborum hominum de vifneto.

21. Comites et barones non amercientur nifi per pares
fuos et non nifi fecundum modum delidi, -

22. Nullus clericus amercietur de laico teriemento fuo nifi
fecundum modum aliorum predi®orum et non fecundum

quantitatem beneficii fui ecclefiaftici, L

_ 23. Nec villa nec homo diftringatur facere pontes ad 1i-
parias nifi qui ab antiquo et de jure facere debent. '

24. Nullus vicecomes conftabularius coronatores vel alii
balivi noftri teneant placita corone noftre. .
_25. Omnes comitatus hunderedi wapentak’ et trething’ fint
- ad antiquas firmas abfque ullo incremento exceptis dominicis
maneriis noftris. . : :

26. i aliquis tenens de nobis laicum feodum moriatur et
vicecomes vel balivus nofter oftendat litteras noftras patentes

" de fummonitione noftra de debito quod defunékus. nobis de-
buit liceat vicecomiti vel balivo noftro atatchiare et imbreyi-
are catalla defunéti inventa in laico feodo ad valentiam itlius
- debiti per vifdm legalium hominum ira tamen quod nichil
inde amoveatur donec perfolvatur nobis debitum quod clarum
fuerit et refiduum relinquatur executoribus ad faciendum
teftamentum defun@i et fi nichil nobis debeatur ab ipfo
omnia catdlla cedant defunéo falvis uxori ipfius et pueris ra-
tionabilibus partibus fuis. S

27. Si aliquis liber homo inteftatus deceflerit- catalla fua
per manus propinquorum ¢t amicorum fuorum per vifum
ccclefie diftribuantur falvis unicuique debitis que defunétus
ei debebat. - - A S

28. Nullus conftabularius vel alius ballivus nofter capiat
blada vel alia catalla alicujus nifi ftatim inde reddat denarios

- aut refpeum inde habere poffit de voluntate venditoris. .

- 29. Nullus conﬁabulariué diﬁr"ngat aliquem militem ad
dandum denarios pro cuftodia caftri i facere voluerit cuftodiam

" illam in propria perfonafua vel per alium probum hominem .

fi ipfe eam facere non poffit propter rationabilem caufam et
fi nos duxerimus vel miferimus eum in exercitum erit qui-
LR U etus
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v

etus de cuftodia fecundum quantitatem temporis quo per nos
fuerit in exercitu. ‘ :

30. Nullus vicecomes vel balivus nofter vel aliquis alius
capiat equos vel caretas alicujus liberi hominis pro cariagio
faciendo nifi de voluntate ipfius liberi hominis. )

. 31. Nec nos nec balivi noftri capiemus alienum' bofcum

ad caftra vel alia agenda noftra nifi per voluntatem ipfius

cujus bofcus ille fuerit.

32. Nos non tenebimus terras illorum qui convi&i fuerint
de felonia nifi per unum annum et unum diem et tunc red-
dantur terre dominis feodorum. ' .

33. Omnis kydelli de cetero deponentur penitus de Tha-
mifia et de Medewaye et per totam Angliam nifi per cofteram
maris.

34. Breve quod vocatur Precipe de cetero non fiat alicui

de aliquo tenemento unde liber homo amittere poflit curiam -

fuam.

-35. Una menfura vini fit per totum regnum noftrum et

. una menfura cervifie et una menfura bladi filicet quarterium
London et una latitudo pannorum tinGorum et rufletorum -

et halbergettorum fcilicet due ulne infera liftas de pondq;
ribus autem fit ut de menfuris. '

36. Nichil detur vel capiatur de cetero pro brevi inqui-
fitionis. de vita vel membris fet gratis concedatur et non
negetur.

37. Si aliquis teneat de nobis per feodifirmam vel ‘pr\er
fokagium vel per burgagium et ab alio terram teneat per

fervitium militare nos non habebimus cuftodiam heredis nec .

terre fue que eft de feodo alterius occafione illius foedifirme
vel fokagii vel burgagii nifi ipfa feodifirma debeat fervitium
militare Nos non habebimus cuftodiam heredis vel - terre -
alicujus quam tenet ab alio per fervitium militare occafione
alicujus parve fergenterie quam tenet de nobis per fervitium
reddendi nobis cultellos vel fagittas vel hujufmodi, -

.. 38. Nullus ballivus ponat de cetero aliquem ad legem
fimplici loquela fua fine teftibus fidelibus ad hoc indudtis.

36. Nullus.

o -
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» + 39. Nullus liber homo capiatur vel imprifonetur aut dif~
feifiatur aut utlagetur aut exuletur aut aliquo modo deftruatur
nec fuper eum ibimus nec fuper eum mittemus nifi per legale

judicium parium fuorum vel per legem terre.

40. Nulli vendemus nulli negabimus aut differemus re€tum
aut jufticiam, : ' : :

41. Omnes mercatores habeant fulvum et fecurum exire de
Angla et venire in Angliam et morari et ire per Angliam tam
per terram quam per aquam ad emendum et vendendum
fine omnibus malis toltis per antiquas et rectas confuetudines
preterquam in tempore gwerre et fi fint de terra contra nos
gwerina et fi tales inveniantur in terra noftra in principio
gwerre attachientur fine dampno corporum et rerum donec
fciatur a nobis vel capitali jufticiario noftro quomodo mer-
catores terre noftre traltentur qui tunc invenientur in terra
contra nos gwerrina et fi noftri falvi fint ibi alii falvi fint in
terra noftra, .

42. Liceat unicuique de ceteroexire'de regnonefiro et redire

falvo et fecure per terram et per aquam falva fide noftra nifi ’

tempore gwerre per aliquod breve tempus propter commu-
nem utilitatem regni exceptis imprifonatis et ut.agatis fecun-
dum legem regni et gente de terra contra nos gwerrina et

‘mercatoribus de quibus fiat ficut predi¢tum eft. -

" 43. Si quis tenuerit de aliqua eftacta ficut de honore
Walingford Notingeham Bon Lainkaftr’ vel de aliis efkaetis
que funt in manu noftra et funt baronie et obieret heres ¢jus
non det aliud relevium nec faciat nobis aliud fervitium quam
baroni fi baronia illa effet in manu baronis et nos eodum
modo eam tenebimus quo baro eam tenuit. C

44. Homines qui manent extra foreftam non veniant de

cetero coram jufticiariis noftris de forefta per communes -

fummonitiones nifi fint in placito vel pleggii alicujus vel ali-
quorum qui attachiati fint pro forefta..

45. Nos non faciemus jufticiarios coriftabularios viceco-

eam bene velint obfervare.

. mites vel ballivos nifi de talibus qui fciant legem’ regni et

46. Omnes barones qui fundaverunt abbatias unde habent
cartas regum Anglie vel antiquam tenuram habeant. earum
cuftodiam cum vacaverint ficut habere debent. . oo

o : 47..Omunes

:
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47. Omnes forefte que aforeftate funt tempore noftro .
ftatim deafforeftentur et ita fiat de ripariis que per nos tem-
pore noftro pofite funt in defenfo. :

48. Omnes male confuetudines de foreftes et warrennis et
-de foreftariis et warrennariis vicecomitibus et eorum miniftris

ripariis et earum cuftodibus ftatim inguirantur in quolibet. .

" comitata per duodecim milites juratos de eodem comitatu

qui debent eligi per probos homines ejufdem comitatus et

infra quadriginta dies poft inquifitionem fa&am penitus ita

quod nunquam revocentur deleantur per eofdem ita quod nos
“* hoc fciamus - prius vel jufticarius nofter fi in Anglia non
_ fuerimus. . : .

© 49. Omnes obfides et cartas ftatim reddemus que liberate -

fuerunt nobis ab Anglicis in ficuricatem pacis vel fidelis
Servitii, .. S
<. Nos amovebimus penitus de baliis parentes Gerardi
* de Athyes quod de cetero nullam habeant balliam in Anglia
“Engelardum de Cygony Galfridum de Martyni e fratres ejus
Philippum Mark et fratres ejus et Galfridum" nepotem ejus
et totam fequelam. eorumdem.’ o ,

s1. Bt ftatim poft pacis reformationem amovebimus de

regno omnes aliegenas milites baliftarios fervientes ftipens

darios qui venerint cum equis et armis ad nocumentum
reghi.

‘

legali judicio parium’ fuorum de terris caftallis libertatibus
= D h g

. vel jure fuo ftatim ea ei reflituemus et fi contentio fuper hoc

orta fuerit tunc inde fiat per judicium viginti.quinque baro-
‘nem de quibus fit mentio inferius in fecuritate pacis de
omnibus autem illis de quibus aliquis defleifitus fuerit vel

elongatus fine legale judicio parium fuorum per Henricam

regem patrem noftrum vel per Ricardum regem fratrem
"noftrum que in manu noftra habemus vel que alil tenent que
1os oporteat warantizare refpeétum habebimus ufque ad com-

‘munem terminum crace fignirorum exceptis illis de quibus

placitum motum fuit vel inquifitio. fatta per preceptum nof-
trum ante {ufceptionem crucis noftre cum autem. redierimus
" dé peregrinatione nofira vel fi forte remanferimus a pere-

_grinatione noftra flatim inde plenam jufticiam. exhibebi-

mus. R
L o ,‘( s 53. Eur}dem

.-

femine de morte dlterius quam viri fui.

s2. Si quis fuerit diffeifitus 'vel elongatus per nos fine
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“53. Eundem autem refpeum habebimus et eodem modo

de jufticia exhibenda de foreftis deafforeftandis vel remanfuris -

foreftis quas Henricus pater nofter vel Ricardus frater nofter
afforeftaverunt et de ‘cuftodiis terrarum. que funt de alieno
feodo cujufinodi cuftodias hucufque habuimus occafione feodi

. quod aliquis de nobis tenuit per fervitium militare et de ab-
batiis que fundate fuerint in feodo alterius quam noftro in
quibus dominus feodi dixerit fe jus habere et cum redieri-

mus vel fi remanferimus a peregrinatione noitra fuper hiis
conquerentibus plenam jufticiam ftatim exhibebimus.

54. Nullus capiatur nec imprifonetur propter appellﬁm

55. Omnes fines qui injufte et contra legem terre faGte |

funt nobifcum et omnia amerciamenta fa&a injufte et contra
legem terre omnia condonentur vel fiat inde per judicium
viginti quinque baronum de quibus fit mentio inferius in
fecuritate pacis vel per judicium majoris partis eorumdem
una cum predicto Stephano Cant’ archiepifcopo fi interefie’
Ppoterit et aliis quos fecum ad hoc vocare voluerit et fi inter—
effe non poterit nichilominus procedat negotium fine eo ita

. quod i aliquis vel aliqui d¢ predi®is viginti quinque baronibus -

tuerint in fimili querela amoveantur quantum ad hoc judi-
clum et alii loco illorum per refiduos de cifdem viginti

quinque tantum ad hoc faciendum ele@i et jurati fubffitu~

antur.

56. Si nos difaifivimus vel elongavimus Walenfes de terris
vel libertatibus vel rebus aliis fine legali judicio parium
fuorum in Anglia vel in Wallia eis ftatim reddantur et fi con-
tentio fuper hoc orta fuerit tunc inde fiat in marchia per
judicum parium fuorum de tenementis ‘Anglie fecandum
legem Anglie de tenementis Wallie fecundum legem Wallie
de tenementis marchie fecundum legem marchie idem facient

* Walenfes nobis et noftris.

_57. De omnibus autem illis de quibus aliquis Walenfium .

diffajfitus fuerit vel elongatus.fine legali judicio parium fuo-
rum per Henricum regem patrem noftrum vel Ricarduin

_ regem fratrem noftrum que nos in manu noftra habemus vel

que alii tenent que nos oporteat warantizare refpetum
habebimus ufque ad communem terminum crucefignatorum

. illis exceptis de quibus placitum motum fuit vel inquifitio

fadta per preceptum noftrum ante fufceptionem crucis noftre
cum autem redierimus vel fi forte remanferimus a peregri-
: ' B natione
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perfona noftra et regine noftre et liberorum noftrorum et
cum fuerit emendatuin intendent nobis ficut prius feceruat
Bt quicumque voluerit de terra jurat quod ad predi&ta omnia
exequenda parebit mandatis predictorum viginti quinque
baronum et quod gravabit nos pofie fuo cum ipfis et nos
publice et libere damus licentiam jurandi cuilibet qui jurare
voluerit et nuili umquam jurare prohibebimus Omues autem .
illos de terra qui per fe et fponte fua noluerint jurare viginti
quinque baronibus de diitringendo ct gravendo nos cum eis
faciemus jurure eofdum de mandato nofiro ficut predictum
eft Bt fi aiiquis de viginti quinque baronibus dece Terit vel -
a terra receflerit vel aliquo alio modo impedites fuerit quo
“minus ifta predi@a poflent exequi qui refidui fuerint de pre-
didtis viginti quinque baronibus eligant alium Joco ipfius pro
arbirrio ‘fuo qui fimili modo erit juratus quo et ceteri In
omnibus aatem que iftis viginti quinque baronibus comit~

ratione noftra ftatim eis inde plenam jufticiam exhibebimus
fecundum i:ges Walenfium et partes predi&as. ‘

8. Nos reddemus filium Luwelini ftztim at omnes obfides
de Wallia et cartas que nobis liberate fuerunt 1n fecuritatem

-

O U S S

pacis.
" ra. Nos faciemus Alexandro regi Scottorum de fororibus
fus et obfidibus reddendis et libertatibus fuis et jure fuo.
{ecundum fermam-in qua faciemus aliis baronibus noftris
Anglie nifi aliter effe debeat per cartas quas habemus de
 Willielmo patre ipfius quon:iam rege Scottorum et hoc erit

- per judicium parium fuoram in curia noftra.

66. Omnes autem iftas confuetuidine‘s prediétas et liber-

tates quas nos conceffifimus in regno nofiro tenendas quan- . . dingy
tum ad nos pertinet erga noftros omnes de regno noftro tam tunfur exequen-a fi forte Ipfi vigiati® quinque prefentes o
clerici quam laici obfervent quantum ad fe pertinet erga . fuerint et inter fe fuper re aliqua difcordaverint vel aiiqui ex

o eis fummoneti nolint vel nequeant interefle ratum habeatur i

uos

oS, ct firmum quod major pars eqrum qui prefentes fuerint pro-
viderit vel preceperit ac fi omues viginti quingue in hoc
confenfiffent et predi&i viginti quingque jurent quod omaia
“ ante dicta fizeliter obfervabunt et pro toto pofle fuo facient

- obfervari Et nos nichil impetrabimus ab aliquo per nos
nec per alinm per quod aliqua iftarum conceifionem et liber-
fatem revocatur vel minuator et fi aliquid tale impetratum
fuerit irritum fit et inane et numquam ¢o uvtemur per nos .
nec per alium. : -

61. Cum autem pro Deo et ad emendationem regni noftri
et ad melius fopiendam difcordiam inter nos et barones noftros
ortam hec omnia predita conceflerimus volentes ea integra "
et firma ftabilitate gaudere in perpetuum facimus et con- -
cedimus eis fecuritatem fubferiptam videlicet quod barones.
eligant vigint quinque barones de regno quos voluerint qui-
debeant pro totis viribus fuis obfervare tenere et facere ob- .
fervar; pacem et libertates quas eis conceffimus et hac pre-
" fenti carta nofirg confirmavimus ita fcilicet quod fi nos vel
jufticiarius nofter vel balivi noftri vel aliguis de mimﬁl:xsnoﬁrxs
in aiiquo erga aliquem deliquerimus vel aliquem articulorum
pacis et fecuritatis tranfgrefli fuerimus et d.ellé't‘um oftenfum
fuerit quatuor baronibusde predidtis vigintl quinque baroni-
bus ilii quatuor barones accedent ad nos vel ad jufticiarium
noftsurn fi fuerimus extra regnum proponentes nobis excef-
fum petent ut exceflumillum fine dilatione faciemus emendari
et fi nos excefium non emendaverimus vel {i fuerimus extra
regnum jufticiarius nofter non emendaverit infra tempus qua=
draginta diernm computandum a tempore quo monftratum
fuerit nobis vel jufticiario noftro fi extra regnum fuerimus
predi&ti quatuor barones referent caufam_illam ad refiduos
- de viginti quinque baronibus et illi viginti quinque barones .
cum commupa totius terre diftringent et gravabunt nos
nodis omnibus quibus poterunt fcilicet per captionem caf-
trorurm terrarum pofleflicnum et aliis modis quibus poterunt

. donec fuerit emendatum fecundum arbitrium eorum falva
A ' : - perfona

62. Et omnes malas voluntates indignationes et rancoras
ortos inter nos ¢t homines nofiros clericos et laicos a tem-
pore dicordie plene omnipus remifimus et condonavimus
Preterea omnes tranfgrefliones faftas occafione cjufdem dif-
cordie a pafcha anno regni noftri fextodecimo ufque ad pacem

reformatam plene remifimus omnibus clericis et laicis et

quantum ad nos pertinet plene condonavimus- Et infuper

. fecimus cis fieri litteras teftimoniales patentes domini Ste=

phani Cant’ archiepifcopi domini Henrici Dublin’ archiepif-

copi et epifcoporum predi¢torum ct majifiri Pandulfi fuper
fecuritate ifta et concellionibys prefatis. ' o
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. 63. Quare volumus et firmitur precipimus qiiod Angli-
cana ecclefia libera fit et quod homines in regno noitro
habeant et teneant omnes prefatas libertates jura et concef-
fiones bene et in pace libere et quicte plene et integre fibi et Co
heredibus fuis de nobis et heredibus noftris in omnibus rebus S
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et locis in perpetuum ficut preditum eft Juratum eft autem

tam ex parte noftra quam ‘ex parte baronum quod hec

omnia {upradi¢ta bona fide et fine malo ingenio cbferva-
buntur ‘Teftibus fupraditius et multis aliis Data per manum
nofiram in prato quod vocatur Runingmed inter Windel-
forum et Stanes quinto decimo die Junii anno regni noftri
{eptimo decimo.

: APPENDIX. 125 -

Terminus Pafche Anno Regni Regis EpwarDI

. Fili Regis Epwarpr Primo.

SYMON de Paris porta breve de tranfvers vers H. bailiff
Sire Robert Tonny & plufours autres, & fe pleint, qe W, &
H. certein jour luy priftrent & emprifonerent &c. a tort &
encountre la pees &c. Pass. refpond pur toutz; forfpris le
bailiff, qe riens nount fait encountre la pees,” & pour le
baiiff, yl avowea le reftreinement par la refoun qe lavandit
S. fi eft villeine lavandit R, qi bailiff yl eft, & fuift trove a
N. en foun manoire, le quel vint & lui tendiit office de Pro-
voift & il la refufa & ne fe voilleit. Juftice, &c. ' Tonbp.
rehercea le avowery, & dit qe a cele avowery ne doit yl eftre

- refceve, pur ceo qe S. eft fraunc citizene de Londre & ad
- efte tous ceux diz anz, & ad efte Vicounte le Roy en mefme
~ la citee, & rendoit accounts al Efchequer, & ceo voloins

averrer per Record, & uncore huy ceo jour eft Alderman &
de la ville de Londre, & demande jugement, fils puiffent vil-

i lenage en fa perfone allegger. - HervLe. A ceo gil dient qil

eft citizene de Londre nous navoinfqe faire, mes nous vous

" -dioins, qil eft villein R. de Eve & de Treve, & fes aunceftres
- Ael & Befayel, & toux ces aunceftres fes terres tennantz

deinx le manoire de N. & ces aunceftres feifitz des villeins
fervices de aunceftres S. come a faire rechat de Char & de
Sank & de fille marier, & de euz tailler haut & bas, &c. &
uncore eft feifi de ces freres de mefme le piere & de melme
la mere & demande jugement fi four luy, come four foun

villein en foun manoire trove, ne puiffe avowere faire. .

Ton . Fraunc homme & de fraunc effat, & eux nient feifi de
luy, come de lour villein, preft, &c. Brr. Jeo ai oi dire

qe un homme fuift -prift en la bordel, & fuift prift & pendu, -

& fil euft demorre a loftiel, il neuft en nul mal &c. auxint
de cefte parte, fil euft efte fraunc citizene pur qe neuft il
demorre en fa citee ? 4d alium diem. Towp. fe tient qil ne

fuift feifi de lni com de foun villein ne de fes villeins fervices.

&c. Pass. La ouil dit, qe nous de fumes pas feifit de lui

come de noftre villein, il nafquit en noftre villein, ou com-

mence nofter feifine, et nous lui trovames en foun manoire,

et la noftre feifine continue. - Jugement. Ber, Vous ple-
3 i ;
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dietz four Ia feifine, & il pleident four le droit, iffint naverrez
james bone iffue de plee. Herrg. Seifi en-la fourme qe
“vous avoins dit. Brr. La cour ne reftreinera tiel. travers
fanz ceo qe vous dietz que vons eftez feifirz de lui come de
voftre villein & de fes villeinz {ervices.  Er fic fecits Lt alii
¢ contre, . '

e 3 TRt

SYMON de Paris broufﬂlt a writ of traverfe againft H, the
bailiff of Sir Robert Tonny and feveral others, and com-

plaived that W. and H. on a certain day feifed and imprifoned’

him, &c. wrongfully and againit the peace, &c,
PassinecuTan{wered for all, except the bailiff, that they
had done nothing againft the pedce, and as for the bailiff he
 juftified the refirainment for reafon that the aforefaid Symon
is villain of the aforefaid Sir Robert, whofe bailiff he is, and
was found at N.in his mznor; the which (Sir Robert) came
‘and tendered to him the office of Provoft, which he refufed
and would not. * Juftice &c. : .

0 Tonp. Rehearfed the juftification, and faid that it ought

not be received, becaufe that Symon is a free citizen of
London, and has been all thefe ten years; and hus been
King’s fheriff in that city, and has given up accounts to the

Exchequer, and this we are willing to prove by record ; and

" that he is befides at this very time Alderman of the city of

London, and demand judgment if villainage can be alledged -

in his perfon.

Herre. As to what he fays about his being a free citizen
of London it is what we have noth.ng at «ll to do with; but
we tell you that he is the villain of Sir Robert, of grandfather
and great great grand father, and all his anceftors holding
their lands in the manor of N. and thefe anceftors feized of
the villain fervices of the anceftors of Symon, fo as to take
redemption for their fieth and bloed, and for leave to marry

their daughters,and to impofe talliages upon them high and

low; and that he is ftill feized of his brothers and likewife
of his father and mother, and demands judgment, if upon
him as upon his villain found in his manor, he may not juf-
tify the rveflraint. : o b ‘

Tonp. A free man and of free eftate, and they not {eized
of him as of their villain. ‘ : o

Z) Bererorp. I have heard tell how a man was found ina

brothel and was takei and hanged. If he bad remained in

“s; his lodging he would have fuffered noharm, &c. In like man-
. : h 7 - ner, -

'

. ’ d Berrrorp] William de Eerefprd,
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ner, with regard to this man, if he was a free citizen of

" T.ondon, why did he not remain in his city?

Ad alium diem, Tonp. I hold that he (Sir Robert) was
not feized of him nor of his villain fervices. :
PasseLecu. That is to fay that we are not feized of him

as of our villain. He was born as cur villain ; there coms .

menced our feifine, and we found him in our manor, and
there our feifine continued. Judgment. :

Beresorp. You plead upon the feifine and they plead -

upon the right, in this manner you will never have goo
iffue of plea, ' _
Herne. Seifed in the form that we have related.
Bswivorp. The court will not reﬁrgliq fuch travers,
unlefs you will fay that you are feifed of him as of your
villain and of his villain fervices. Er fic feeit, Lt alii e

L ECOHEF A N

FPASSELEGH] Edmund Paffetegh, {erjeant at law, afterwards one of
the Barons of the Exchequer. - _ : o
g Toxp.] The reft of this learned counfellor’s name is not to bc“fcund
in Dugdale’s Origines Juridiciales, where the other names are preferved.
/SHerre.] William de Herle, ferjeant at law, afterwards Chief Juflice
“f the King’s Bench. '

Chief Jultics of the King's Bench.
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