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STATE of the DEMANDS

Meﬂ' 'Bplnnﬁmﬁs, iDELI’U‘-S,’ and Co.i
- &c. | :

N the twelfth of September 1761,

a contract was.made at Munfter, by
Mr. Commiffary-general Frederick Halfey,

‘with Mr. Peter Ernft Delius, by which the

{aid Mr. Delius: undertook to dehver into

‘the Britith magazines at Maunfter, Ofna-
_ -bur and Lipftadt, 300,000 complete ra-
_tions of forage, of good quality, within
~ two months, for which he was to be paid

at the rate of 15 Dutch ftivers per ration ;

‘the payment to commerice as foon as

26,000 rations were delivered, and juft and

~ valid receipts of the ~magazine- keepers.‘

produced by ‘him.“~And if the pofition

~ of the army fhould requu‘e additional ma-"

gazines to be eftablithed in the neighbour-

‘hood, ‘Mr. Delius was to be paid the fame
- price for forage delivered into them, by
~ order in writing from the Britith: Commif~
farmte, as for that delivered into the maga— -
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zines. And farther-—-lf a corps or de-

tachment of the. Britifh troops thould ap-.

proach the place where,hls ftores lay, and
require to be ferved from them, on their
receipts, Mr. Delius was previouily to ob-

tain an order in writing from the Commif-.
fariate to ferve them, otherwife fuch re-’

ceipts were not to be accepted on account
of this contra&—with other ufual claufes.
And—on the firft day of November next

followmcr another contra® was made at

I\/’unﬂer afmefald between the faid M.

Commiflary-general Halfey, and Mr. Bor-
delius, (partner with Mr. Delius aforefaid)
by which the faid Mr. Bordelius undertook

to deliver into the King’s magazines, at
' Munf’cer and Ham, 200;000 complete ra-~

tions of forage, of good quality, for which
he was to be paid at the rate of 15 Dutch.

ftivers per ratxon, the. payment to com-

mence as foon.as 50, 000 eomplete rations

fhould be delivered, and juft and valid re-
ceipts of the magazme keepers pxoduced by

him—with other ufual claufes, the fameas in
the former contla&, \thouoh without : any
exprefs reference to it) except that i in this

contract, . no- txme was hmxted f01 Mr.

Bordehuss aehvelmg the foxage, nor any

permdﬁon
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(3)
permiffion given him to ferve the troops,

but that all the forage was to be delivered
into the magazines really and 7z naturd s

and that if a fraud thould be difcovered,
or that receipts thould be attempted to be

introduced inftead of forage, the whole
quantity already delivered was to be con-

~ fifcated to the King.

And—on the fixth of March 1762, the

faid Meff. Bordelius, Delius, and Co. agreed -
further with Mr.Commiffary-general Hal- -

fey aforefaid, at Munfter, to deliver out of
their depots, 30,000 eomplete ratlons mto

theBritith magazme at Dullmen, and 30,000
- complete rations into the 1 magazine at Coes- "
- feldt, which the Commiffariate was to accept

of on the terms and conditions of the con-
tra& entered intowith the faid entrepeneurs.

And again—on the thlrty ~firft of May,
next following, Mr. Comxmﬂ'axy general

. Elliot, gave a pelrmﬁion to the faid Mefl.

Bordelius, Dehus, and Cos to dehver, on
the terms of the above contra&, 20,000
complete rations more, at Coesfeldt, un-
txl the Commiflariate 1hou1d forbid it.

In the courfe of thefe tra“fﬁé’cxons, Mefl.

Bordelius, Delius, and (‘o received, on the

ftwelﬁh of April 1762, at N’qnﬁel, from
. Ba2a Thomas'
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Thotnas Hi‘gginsy efq. "Commiffary of
.A¢Co‘unts, a certificate for forage delivered
by them into the King’s magazines, at
. Ham, Wahrendorffe, Dullmen, and Coef-
‘Februa'ry, March, ~and April, 1762, a-
~ amounting to 66039 Guilders. -

“And on the twenty-third of the fame

‘month of April 1762, the faid Mefl. Bor- -

délius, Delius, and Co. received at Munfter,
‘frolmf. M1 COmmiffary Higgins aforefaid,
another certificate for forage delivered into

‘the King’s magazines at Dullmen, Furf-

'f‘én;:é.u, "’a'r‘]d" C‘ocgfeldt;‘ and to the troops in
the months of March and April, amount-

' 'ing_ to s 5‘0'6'7" Quildérs,' and /7 Stivers; in

‘both of which certificates, the faid Mr.
‘Higgins exprefly fays, ¢ that he had ex-
< amined the original accounts of thefe
“ deliveries, and received the receipts

of the magazine-keepers, and of the
troops for the faid forage, and found them
conformable to the ‘contralts made by

- ¢ the Britith Commiflariate with the faid
«¢ Mefl. Bordelius, Delius, and Co. on
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< the twelfth of September and firft of

-« November 1761.”

feldt ; and to the troops, in the montlis of

Upon
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Upon thefe certificates warrants for pay-
ment were direétly granted by W.N. El-
liot efq. Commiffary-general, on the
twelfth and twenty-fifth of the faid month’

of April 1762, direted to Peter Tay’l‘ot'

efg. Deputy Paymafter-genefal, who, on
prefenting them to him to be paid, gave
for anfwer, ¢ that he had no money in his
s¢ hands; but that General Howard was
L ‘expéé’ced'daily, ‘with remittances.” "

Directly contrary as this anfwer was to the

'ex‘pr'e{'s terms of their contract, by which .

they were to receive payiment upon pro=

- ducing propqr' vouchers ‘for the delivery,

of lefs than the third part of the forage,

contained in thefe certificates, they were

obliged to {ubmit to this difappointment;
and proceeded, without relief, "to deliver,
according to their contracts, till the be-
ginning of November following ; when,
upon their applying to Colonel Pownal,
Dire@or-general of Control, at Hameln, to
counterfign the certificates, which they
had received for other deliveries made by

‘them, he replied, that a complaint was
Jodged againft them ‘by Mr. Mafon, Com-

miffary of Control, for frauds difcovered in
their deliveries at Coesfeldt ;. till they had
B « B '3' S "¢1¢ar¢_d
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“cleared up Wthh he could do nothing in
the affair, referring them to Mr. Mafon
for the particulars.

- Aftonifhed at this information, tney ap-
phed to Mr. Nhfon, who delivered them a
~ notarial mﬁrument, purportmg to be the
examination of Entﬂebert Hagedorn, one

. of the Kmos magazine- keepers, taken on

the fecond of September preceding, in

which he had declared upon oath, ¢ that

““ on the twenty-eighth of May 1762, he

¢ had given to Sprenger (clerk to Borde-

¢¢

¢ rations of oats, which oats he had not

teceived into his Ma_]eﬁy s magazine, but
was promifed payment for it ; and that
‘he had alfo given to the fand Sprenger
another receipt for 500q rations of hay
and 6996 rations of firaw, wh1ch had
¢ not Been delivered into the magazine ;
¢ to which ‘he was induced by the faid
& Sprenoer telhng him that the French

¢ .were coming, and promifing him to pay

43
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s¢ betwecn them and that on the twcntym

¢ feventh of June 1762, at his quarters in
& Coesfcldt he had received. from Spren-

feoger fix zeglmental zecmpte, amounting

,“ {O

¢

lius, Dehus, and Co.) a receipt for 196 -

hun at a puce that would be eaﬁly fixed |
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¢ to 123 complete rations, dated on the
« twenty-fifth and thirtieth of June, for
¢ which he had likewife given a receipt to
¢c Bordelius, Delius, and Co. on promife

-« of being paid for it.---And that he had

¢ included the receipt dated the twenty-
« elghth of May, for 196 rations of oats,
¢ in the general receipt of the tenth of
“« June, for 15614 rations, and the receipts
¢ for 5000 rations of ‘hay and 6996 rations
¢« of ftraw, together with the fix régimental
(L recexpts, amouiting to 123 complete ra- -
«¢ tions, in the general receipt of the twen-
¢ ty-fecond of June, for 3597 rations of
<¢ odts, 17392 rations of hay, and 32290

e rations of ftraw: befide which three
#¢ rece1pts he did not récolle to have

< givén any more, without havmg a&tu-

¢« "ally received the forage for them.”

What Mefl. Bordelius, Delius, and Co.
tuft have felt at this account miay bz eafi-

'y conceived. They expoﬁu]atcd with Mr.

Mafon and Mr. Pownal, on the mJu{hce of
not informing them of it while the accufer
‘was upon the fpot, and could have been
confronted by them; and on the unfair-
nefs of ! keeping it two months concealed
‘and lettmsr them go on with “their delive-

- B g | ries
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ries in the mean time, as.if a defign tq

ruin them, by making the confifcation fill

greater.—They urged the utter incredibility
of an accufation made profefledly in exte-
nuation of the guilt of the accufer, as
appears by his apfwer to the third in-
terrogatory, propofed to him by Mr,
Mafon, in which he firives to evade the
charge of embezzlements which muft fall
folely upon himfelf, by his admiffion of
another crime, in expectation that the pe-
nalty to which thofe whom he accufed of
being his accomplices were fubjec, might
lighten his own punithment.—And, they
fhewed the falfehoods, falfifications, and
contradictions, evident on the very face of

‘the accufation ;, fuch, for inftance, as his

dating at Coesfeldt, a report he made at
Munfter ; his {wearing that he had re-
ceived the regimental receipts from Spren-
ger at Caesfeldt, on the twenty-feventh of
June, whereas he had before fworn, that he

-had left C()es_félt on the ;tw}eﬁty-‘f_ecohd in

the morning, and had arrived in Munfter
on the twenty-fixth at mid-day, where he

- had a@l.la,]ly delivered in his report to Mr.

Mafon, on the tWentnyeventh-?—and many
others evident on the face of his examina-
| tion,

(9 )
tion.—And they alledged the feverity of

making them fuffer for a crime in which
the accufer himfelf had never dared to in-
volve them perfonally, or affert their being
in the leaft privy to it.—But all they could
urge proved ineffectual to exculpate them
in the fight of judges, who, from their
condué& in the affair, appeared to defire that

‘they fhould not be exculpated.

Anxious to acquit themfelves of a Cha_rge
equally injurious to them in thenj cha-
ra&ers and their fortunes, they refolved to

feck for other proofs of their innocence,

fince reafon alone was not thought fufficient.

With this defign they applied to the ma-
giftracy of Munfler for a warrant to take

up Sprenger, (their fub-deliverer, who had

been accufed by Hagedorn, as his imme-

diate accomplice in the frauds alledged

by him) but upon examining the informa-

tion of Hagedorn, the magiftrates were of
ppinion that it was by no means {ufficiently
proved to juftify their granting fuch a
warrant ; but advifed the faid Mefl. Bor-
delius, Delius, and Co. to have him ex-
amined u'pon interrogatories formally, and
vpon oath, which they accordingly did.

By
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By his anfwer, {worn in the prefence of

two credible witnefles, before a notary
pubhc, and duly attefted by him, he ¢ de=«
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¢ nied pofitively and exprefly having
ever got receipts from Hagedorn for
more forage than he had really received
—So far from which he afferted, that he
had not got them even for all which he
had delivered, Hagedorn having fod-
dered his own horfe with the forage be-
longing to Meff. Bordelius, Dehus and
Co. which he had not made good ; and
moreover, that he had fold to onePintz, a
Jew at Coesfeldt, between 5and 6 molden
of barley, and to the town-clerk Brawn~
fchweig there, 18 facks of oats, each of

hxmpen, which as he, - Sprenger, was
the only deliverer in the magazine at
Coesfeldt, muft have been ftolen from
him.—The circumftances of his having

‘given him the regimental- receipts were

thefe : Hagedorn was fo negligent and
unacquainted with his bufinefs, that he
frequently applied to him (Sprenger) to
affift bim, which he did by diftributing
forage for him to the troops, for 'vVthh
he took their receipts, and then gave
them up to him ; upon fettling for him

: ¢ the
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the accounts of fuch diftribution; in
which accounts he was {o negligent, that
he (Sprenger) had often told him he
would ruin. himfelf; as an inftance of
which negligence, he had often feen regi-
mental receipts trodden under foot about
him, and had been obhgcd to procure
one Muller of Coesfeldt, to counterfeit
two receipts which he had loft—and

that as to his having promifed him pay—

ment for the fdrage fpeéiﬁed in fuch
fraudulent receipts, he pofitively denied
it, and alleged in fupport of fuch denial,
his having Hagedorn’s promiffary note
then in his pofleflion, for 222 Rd.
which the faid Hagedorn owed him be-
fore the time upon which he fixed the
date of thefe tranfations, and ftill did
owe him ; which note it was moft im-
probable Hagedorn fhould have left re-
mammg in hxs hands, had he been to re-
ceive any payment of the‘kmd from him
-—and concluded with averring the whole

¢ purport of Hagedorn’s accufation to be
s

direéﬂy and abfolutely falfe and ground-
lefs; as a proof of which, he mﬁanced the
conuadl&ion and peguly beforemen-

s¢ tioped, in hIS fweaimg that he had re-

€ cezvcd
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¢ ceived thofe regimental receipts at Coes-

¢ feldt on the twenty-feventh of June,
<¢ whereas he had before {worn, that heleft

¢¢ Coesfeldt on the twenty-third, and had

¢ arrived at Munfter on the twenty-
<¢ fixth, - where he aually delivered in
«¢ his report to Mr. Mafon on the twenty-
¢¢ feventh --- the very day he had {wore he
<t had taken the receipts at Coesfeldt.”---
And in confirmation of this teftimony of the
{aid Sprenger, and as a farther confutation
of the charge of Hagedorn, they alfo
fummoned William Berg, who had been
an afliftant to the faid Hagedorn, in the
King’s magazine at Coesfeldt, before.a
notary, to give an account of all that he
knew concerning thefe tranfactions; who
voluntary faid, and offered to make oath,
when required, ¢ that he had lived in Coes-
¢ feldt at the time when thefe tranfa&ions
¢ were f{aid to have paflfed, as affiftant to
¢« Hagedorn, and had the joint care of
¢« the King’s magazine there, with him---
¢¢ that fometimes he, fometimes Hagedorn,
¢ and fometimes Sprenger, ‘at the requeft
«c of Hagedorn, who was fickly, and could
¢¢ not rife early, diftributed the forage to the
¢¢ troops, and took their receipts, as he
himfelf had often given to Sprenger all

LY
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¢ the receipts which he had taken from
¢ the troops for fix or eight days fuc-
“ ceflively, to fettle for Hagedorn.---And
¢ that befide the forage which he delivered
¢ to the troops, he had alfo delivered to
 one Pintz a Jew, about 40 fcheffel of
¢ barley, as nearly as he could recolle,
< out of the King’s magazine, by order of

© < his mafter Hagedorn.”

Confiding in fo clear a refutation of a
charge that in reality refuted itfelf, Mefl.
Bordelius, Delius, and Co. prefented thefe
atteftations of Sprenger and Berg, to Colo-
nel Pownal, to be laid before the Lords of

~ the Treafury, who had taken the decifion

of the affair to themfelves; but though
they repeatedly, and in the moft earneft
terms folicited him for their lordfhips re-
ply, they never could obtain it.

Hard as this delay was upon them, it
was not the only hardfhip which they ex-

 perienced on this occafion. They had ex-

-pended their own fortunes, and ftrained

~their credit to its utmoft extent, to fulfil

their contra@® with the Britith Commif-
fariate; and now when they expected,

‘when they were in the ftricteft juftice en-

titled to expe&t immediate payment, not
: only
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only thefe two warrants for fo confiderable
a {um were ftopped, but Colonel Pownal re-
fufed alfo to counterfign their other certi-
ficates, to which no objection of any kmd
was, or could be made.

In this diftrefs they were obliged, in

order to avoid involving their friends in

utter and inftant ruin, to fubmit to the
cruel neceflity of depofiting thefe two war-
rants in the hands of Mr. Commiffary-
general Leigh, till the determination of
the Lords of the Treaﬁn) could be ob-
tained, to induce Mr. Pownal to counter-
fign the other certificates, that they might
receive payment on them.

~ Under thefe difliculties they remained
without 1edrefs, t1]l the order was iflued for
bringing all dcmands on account of the
war before Commiflioners in London.

In obedience to this orde1 they delivered
their unfettled accounts mto the office of
the faid Commiffioners, in the latter end
of the month of December 1763, among
which accounts were thefe two warrants,
and feveral receipts for other deliveries
made at Coesfeldt on Mr. Elliot’s order
of the thlrty firft of May, fince the grant-
ing of the faid warrants, amountmg to
29459 Guilders 19 Stivers. |
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Sinking under the diftreffes in which
they were involved by the delays of office,
Mefd. Bordelxus, Delius, and Co. ob-
tained, by repeated and earneft folicitations,
an order from the Lords of the Treafury.
on the twenty-fixth of June 1764, to the

- Commiffioners, requiring them to take

into their confideration, whether it was
proper that the two warrants in queftion
fhould be returned to the claimants or not :
in confequence of which order the Com-
miflioners did on the tenth of O&ober
followmg, make a report to their Iord{hxps 3
in which, after ftating the feveral contraéts,
and orders | upon” which Mefl. Bordelius, -
Delius, and Co. had made the deliveries
fpecified in the certificates, upon which
thefe two warrants were granted; and alfo
the reafons which had induced Colonel:
Pownal to ftop the payment of them ; they
declared their opinion ¢ that the warrants
¢ ought to be reftored to the claimants;.
¢ and that whatever charge in them thould.
‘“ be found in the certificates annexed to
¢ them to be for deliveries made at Coes-
¢ feldt, ought to be dedu@ed therefrom,”
without paying any regard to the teftimo-
nies of Sprenger and Berg, herein before
: » et
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f¢t forth, or of Mr. Charles Gottlieb
Wolter, and Mr. Chriftian Kahlbut, in-
habitants of Sparfenberg, two men of fair
chara@er, and totally difinterefted in the
event of this affair, who f{wore pofitively
and exprefly, ¢ that they had heard Hage-
¢ dornwith the ftrongeftappearance of fin-
“¢ Cérity andtruth, retrac everyarticleofhis

¢ charge againft Sprenger (the fub-deli-

¢« verer of Mefl. Bordelius, Delius, and
¢ Co.) and profefs the deepeft remorie
¢ for fo black a crime, to which he faid

¢ he was ftimulated by hopes given him

« of receiving a confiderable reward for
¢ the detection of any fraud committed in

< the deliveries of Mefl. Bordclius, Delius,
¢ and Co. confirming atthe fame time the

‘s tef’umony of Sp1engex, in refpect to the
© < affiftance he had given in the conduét of
. ¢¢ the magazine, and owning that without

¢ it, he fhould never hav'* been able to

- ¢¢ carry it on, but muft have ran away and

< left it in confufion,” &c.---Which tef-
timony, dated thetwelfth of July 1764,

- and regularly authenticated by the ma-

giftrates before whom it was f{worn,
had been obtained’ by Mr. Bordelius, on

~ Liis going to Sparrenberg to feck for Hage-
2 , dOln’ o

*him.. :
 The report of the Commxﬁioners, I fay,
was made without regard to thefe tef~

( 17 )
dorn, in order to bring him to juftice; but
he had fled from thence for various crimes,
nor was -it. known what was bv..come of

timonies, -and in dire& oppofition to the
opinion of his majefty’s then Attorney-
general, the officer appointed to tranfact
the law-bufinefs of the crown, which the

claimants  had applied for, as their beft
‘dire&ion in a matter to them of fuch im~

portance, ard laid before the. Commif-
fioners, .as the beft fupport iz law, to a

caufe. which iz juflice wanted no fupport,.

referring to the faid opinion of the Attorney-

general as annexed, together with a ftate

of their reafons for dlﬁ'entlng from it; but

" neither has this opinion been reftored to

the claimants along with their. papers,
though confeﬁedly procured by them at an

-expence to themfelves, nor have the rea-

fons on which the Commiffioners grounded
their diffent from it, been commumcated

to them. - .
In conformity with their opinion in this

report, the Comrmﬁioners, on examxnmg

the accounts annexed to the certtﬁcates
C R upon
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upon Wthh thefe two warrants had been

granted, reported, on the twenty-fourth of
December.following, ¢¢ that the faid war-
* rants for 121,002 Guilders 7 Stivers
« were duly and officially granted; but
¢ that the fum of 12912 Guilders 4 Stivers
“ was certified, in confequence of deli-
¢ veries made by Mefl. Bordelius, Delius,
¢« and Co. at Coesfeldt,and therefore ought
¢ to be deducted therefrom.”

And purfuant to the principles laid down

in this report, they made another on the
twenty-ninth of December following, by
which they aQually did deduét the fum of
12912 Guilders 4 Stivers from the faid

warrants, as having been certified in con-

fequence of deliveries made by Mefl. Bor-~
delius, Delius, and Co. at Coesfeldt, and
reported the refidue of thé warrants for
payment. '

Upon this repoxt, a warrant was ac-
cordingly iffued by the Lords of the Trea-
{fury, on the twenty-fourth of January
1765, for the payment of the refidue of
thefe two warrants, after dedu@ing the
faid fum of 12912 Guilders 2 Stivers ; in
which warrant it is to be obferved, that no
mention is made of the information of

3 - Hage,
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Hagedom, not of this deducion in con=

fequence of it ; the {um ordered to be paid,
being barely faid to be in farisfastion of

thefe  two former fwarmnn, without any

other 1eafon being given for their having
remained unpaid fo long as from April
1762, to January 1765, befide that origi-

. nally given by Mr. Taylor, the Deputy Pay=

mafter-general, viz. the difcontinuance of
the remittance of money to the faid Pay-

fants had been often and earneftly follicited
in England for two years before ; a cir=
cumitance upon which it is not neceflary

‘to make any remarks:

The. mfufﬁmency of the reafons upon
which this report is founded, is moft evi=
dent: The accounts of the deliveries, in
payment for which thefe warrants were
granted, were proved by proper vouchers ;
they were certified by the proper officer ;
and on his certificates the warrants were
duly and oﬁicxaly glanted, and ‘all this
not only before the accufation of Hagedorn
was made; but alfo before the frauds
charged in that accufation, are alleged to
have been committed. The affair there«

fore, fo far as relates to the deliveties in-
C 2 cluded

" mafters though payment of the faid war~-
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cluded in thefe warrants was finithed, nor

could any fraud, committed after, affe&

~them; as in the fame contra& in which

was the penal claufe of forfeiture in cafe of
fraund, there was a prior one, by which
payment was exprefly promifed, as foon as
juftand valid receipts for deliveries toamuch
Jefs amount than thofe contained in the cer-
tificates upon which thefe warrants were
Oxamed fhould be produced. Had this
dm{e therefore been fulfilled, the con-
tractors would have been out of reach of

this accufation, as to thefe warrants ! For

the Commiflariate, therefore, to make ufe
of their own breach of contra&, asa means
for making the contracors pay the penalty
ofa {ub(equent one, (however juftly moved)
is equally contrary to the invariable prin-
cxples of eqmty, and of that law, in which
it is a maxim, that o man ﬂoczll take ad-
vantage of bis own aé? of injuftice.

For thefe plam and inconteftible reafons,
the, faid Mefl. Bordelius, Delius, and Co.

have an indifputably juft right to payment |
- of thc fumof 12912 (Jlllldcls 4 SthCI‘S, de-

duted fmm thefe two warrants, even if the

accnfation upon which that deduéion was

made, had been fupported by fufficient proof’
whereas,
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whereas, on the coritrary, it is deflitute of
every colour of proof requifiteto gain credit. -

Nor is the payment of this fum, thus
arbitrarily dedu&ed from thefe war-
rants, the only demand which the pro-
prietors have upon the crown of Great
Britain, on account of them. They are
alfo entitled, by every principle of juftice

and law, to intereft upon the amount of

thefe warrants, from the day when they
were prefented for payment, to the day of
their being paid. This is o evident to
common - fenfe, fo confonant to the con-
ftant courfe and praice in bufinefs, that
it can require no 'proof A warrant for

~ payment of public money is exattly of the
{ame nature, and within the fame 1ules of
_]aw, as a private perfon’s dxaught upon a

| ‘banker,
" which intereft is always recovelcd qgamf’c'

upon the refufal of payment of

1he drawer. ‘ »

A demand was accordingly made of in-
tereft for the amount of thefe two warants,
from the day of their having been prefented
to the. Deputy Pay-mafter; which demand
was rejeCted by the Commiflioners, ¢ as
¢ not founded upon any authority, agree-
z ment, Pupulatlon, treaty, or accord, of

C 3. ' <« the
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¢¢ the Commifiariate, to make it a charge
s¢ againft the crown of Great Britain,” &c.

'The reafon given for this reje@ion is
equally infulting to equity and reafon: it is
playing upon words to elude juftice ! I The
agreement of the Coxnm1ﬁar1ate was to
makeimmediate payment; how then fhould
they agree to pay intereft on the delay of
that payme_r_ltP The very fuppofition of
fuch a.delay would have obviated their

~ power to make any agreement, as by fuch'

, 1mmed1ate payment only, the contra&ors
could propofe to perform their agreements.
But when this delay did happen, the omif-

fion of an exprefs ftipulation for intereft

could not take away the right of it. Qz,wa'
-%ecejczrzo mte//zgzz‘ur non deeff. A neceffary
confequence nced not be exprefled.
As the right of the claimants, tnerefore,
~ to the warrants is admitted by the Commif-
- fioners themfelves, and as the reafon given
| for Pcoppmcr payment of them is proved to
have been without foundatmn, the fald
claimants have alfo an indifputably Juﬁ:
rlght to mteref‘c upon them, while that
payment was ﬁooped
" Though the difappointment of recelvmg
' puné’cual payments, for the above -men-

tloned

“~
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tioned warrants, involved Meff, Bordelius,
Delius, and Co. in great difficulties ; they

were not deterred by it from proceeding to-
fulfil the refidue of their contra&s, as they

expe&ed from day to day, that the want
~of money, the fole reafin given for that

difappointinent, would be removed by thé
airival of the remittances from England
and knew how détrimental a difcontinuance
muft be to the fervxce, at {uch a critical
time.

Among other dehverxes made by them
on this occafion, they delivéred into the
King’s magazine at Coesfeldt, from the
twenty-eighth of May to the twenty-firft
of June, inclufive, 24,211 rations of oats,

- 30;389 rations of hay, and 39,355 rations

of ftraw, amounting to 20459 Guilders 19

‘Stivers, in confequence of an order given -

by Mr. Halfey, on the fixth of March 1762,
and of the order of Mr, Elliot of the

- thirty-firt of May following, for which
they took the receipts of the King’s maga~

zine-keepers, Hagedorn and Croefchal, the
roper officers to receive them. .
When they carried thefe receipts, among -
others for deliveries made at other places,
to the proper office to be fettled, they
C 4 , were
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were {urprized. to find an objeGion made
- to them on account of the accufation of

Hagedorn, mentioned in the foregoing ar-
ticle, for the frands charged, in which the
whole were alledged to be forfeited to the

King, in Confequence of the claufe to that ’

purpofe, in the contra@ of the firft of No-

vember 1761. .

The fteps taken upon thls occafion, by
thofe who had it in their power to takc
what fieps they pleafed h’we been already

{uﬁﬂ‘cz\,ntly explained, '

'On this demand of 20,459 Gutldeis Ig

- Stivers, the Commiflioners reported on the

. twenty-fourth of November 1764, ¢ that |

¢ it ought not to bepaid, in confequence
¢ of their report on the tenth of O&ober

¢ next preceding ; in which they were of

¢ opinion, for the reafons therein given,
“¢ that the forage delivered on account of
¢ this part mr!}up at - Coesfe}dt ought to
* be confifcated.” '

Though Hagedorn’s accufatlon has been

_ ih_cwn(m the foregoing recital, not only to

T

want every {upport of proof, butalfo to re~
fute itfelf; yet as this report is refted folely
on the credit of it, it 'may not be improper
to take a fhort view of fome of the mofk

. ﬁriki\ng

('25 )

firiking circumflances of that moft extraor-

, dmary affair.

The information of Hagedorn depcnds
on his fingle oath, unfuppmtea by any.
other proof. It opens with an acknow-
ledgement of his having falfified the date of.
a report which he had delivered to Mr.
Mafon, at whofe requifition he made the
information.---I¢ is profefledly made to
thift off the crime of embezzlement, by
owning another crime, the penalty incurred .
for which, by the accomplices he charged,
he expefted to lighten the punifhmcnt of
his own guilt.-~-It alledges a motive for

‘this crime, the bafenefs of Whlch proves the
‘man capable of being influenced by it, to

be deftitute of every punmple of virtue, and
therefore utterly unworthy of credit.---I¢
contradi&s itfelf, and conviés the informer
of dire perjury, to the exprefs ! knowledge
of Mr. Mafon, at whofe requifition, and in
whofe prefence it is made, by aflerting that
he had really delivered his report to Mr. |

- Mafon, on that very day at Munfter—-

and it is {worn by two men of unblemithed

- repute, and abfolutely difinterefted in the
~affair, to have been exprefly and totally

;eua&ed by him, on ﬁndmg himfelf juftly
4 | d1fap-'_
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difappointed in the bafe views for which

he made it.
As the reafons therefore given for the

confifcation of this demand are utterly def-

titute of foundation, the claimants have an
indifputably juft right to payment of it;
amounting, as above, t0 20459 Guildess
and 19 Stivers,

, d
.
AN

State
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State of the Demands of Mefl. Bordehus,
Delius, and Co. upon the Crown of
Great Brltam, for F¥ orage delivered into
.the ngs Magazines at prf’cadt, for

“the Ufe of the Britith combined Army'
in Germany

URSUANT to their contraé’c of the
£ twelfth of September 1761, (fet forth
;m the foregomg State,. p- 1. .) Mefl, Bor-
dehus, Delius, and Co. made, within the
}umted time, the flipulated deliveries at
Llpﬂ:adt 5 in the courfe of which theu:
agent, Mr. Hennokfon, received from Mr.
G. C. Frederick, the King’s magazine-
keeper there, a recelpt for 8664 rations.of
oats, and 15151 rations of fraw, dated on
the twenty-fxth of Noyember 1761 3
which receipt was regularly prefented to
the Control but the fettlement of it could
never be obtained, in confequence of the
general ftop put to fettling their accounts,
by the Commiffioners of Enqulry, on the
allegatlon of frauds inthe deliveries at Coes-
feldt; the 1njuﬁ1ce of which allegatmn has

been provcd in thc precedmg State.

On
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On this receipt, the Commiflioners for
German Demands made the following re-
port.

—c¢ In fupport of the demand for forage
¢ dehvel ed into 'the magazine at Llpﬂadt,
“ amounting to 4656 Guilders and 7 Sti-
¢ vers, there is produced an original con-
¢ tract, bearing date the twelfth of Sep-
< tember 1761, between Mr. Halfey, -and

<< Delius and Co. wherein the latter en-
¢« gage, on their part, to deliver into the
€ magazines of Muntter, Ofnabrug, and

¢ Lipftadt, 300,000 complete rations,

<« which the faid Mr. Halley p1om1fed an

< the part of the Commiffariate, to caufe to
“« be paid for, at the rate of 15 Stivers,
¢« Holland currency, for each complete ra-
“ tion, viz, the rl‘s‘?on’ofo'ats 9 Stivers, the
“ ration of hay 5 Stivers, and the ratlon of
“ {traw one Stiver,

« We thereu pon examined 2 general re-
¢ celpt, pxoduced as the voucher of a de-
“ hvety made in confequcnce of the faid
¢ contradt, figned by G. C. Fredemck, the
¢ magazine- kceper. at Llpf’cadt, ‘on the

¢« twenty-fixth. of November 1761, for

¢ 8664 rations of oats, and 15151 rations
¢ of firaw ; which being charged at the
AN puces
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¢ prices fixed in the contrac for thefe ar-

¢ ticles, do amount to above the fum of

¢ 4656 Guxlders and 7 Smexs, Holland

¢¢. currency.

‘¢ But we muft be leave hely to obferve,
g

¢ thatthe faid magazine-keeper, Frederick,
“ was, on the twenty-fifth day of the faid

¢ month of November 1761, feized and |

¢ arrefted,  together with all his papers,
““ by order of Colonel Peirfon, as appears

* bya minute made thercof, by the Com-~-

¢ miflioners of Enquiry; and as. we ap-

¢ . prehend this man’s authority to give re-
y .

€ ceipts was at an end, we cannot in this.

¢¢ cafe confider the faid receipts as a fuffi~

¢ cient and valid voucher, and therefore
¢ are of opinion, that the faid charge
““ ought not to be paid.”

In order to form a proper judgment of

- this report, it will be neceflary to recite

fome circumftances which immediately

preceded the publication of it, and lead to

a folution of the objection upon thh it 1s
founded.-

On the fecond of May .1765, M1 Peter

-Ernft Delius, who had come to London to

folicit the fettlement of his accounts, re-

' 'Celved notice to attend the Commiflioners

directly,

e A i e e e e
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diteétly, which he accordingly did; and
an being required to explain the circum-
ftance of the date of this receipt, declared
himfelf unable to doit; being utterly un=
confcious of the fa&, but requefted the.
Commiffioners would defer making their
report till be could have anfiers from his
partners in Germany; to whom he would

write direGtly, and was under no appre-=

henfion but he fhould receive fuch an ex-

planation of it from them, who were upon |

the {pot, as fhould be fatisfactory ; being
convinced that there was no circumftance
in his affairs, that would not bear the
flifiCeft examination ; with which requefk

‘the Commiflioners promifed to comply.

Accordingly Mr. Delius wrote that very
night to Bielfeld, to Mr. Brockman, one
of his partners; to acquaint him with the
obje&tion made to this recexpt, ‘and defire
his affiftance to remove it, who directly
wrote to Ham, to Mr. Henrick{on the
agent before-mentioned, who had made
the deliveries at Lipftadt, and taken  this
receipt from Mr. Frederick, the magazine-
keeper ; -and alfo to the faid Mr. Frederick;,
at Frankenfeld, whofe anfwers, (which

the writers are mady to confirm by oath)

- a8
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as far as they refpet this pomt, are in the
followmg words :

~—Copy of Mr. Henrz'c%;z’s Letter, a’aied at
Ham, May 16, 17635,

=] remember very well, that when
“ Mr. Frederick was arrefted, I heard
¢ of it the very day, at Bockum. I had
«¢ then the nterim receipts, but they were
¢ but little ﬂlpS of paper; and I made as .
¢ much hafte as I could to Llpf’:adt but
¢ could not get within the gate that even-
¢ ing. The next day, when I came there,
“ the guard he was kept by, would not
“ admit me to him; but after having
¢ made my reprefentation to the officer,
‘¢ and fhewing him whatI came about, I
¢ gotin his prefence admltted to him, and
¢ Mr. Frederick gave me the receipt,

¢ which the officer perufed. What be-
<< came of the interim receipts I do not re=
¢ collet. This is all that I can 1ecolle6t'
¢ abont it; and I believe Mr. Frederick
¢ would have dated it the 25th, if Thad

<< infifted upon it. "I am forry you have

€¢ fo much trouble about it; but I am of
« oplmon that the Englifh will eaﬁ]y per-

“ ceive the injuftice of this affair.”
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" Frankenfeld, May 30, 1765.

— By your letter of the 16th inftant

I am informed, that the honorable com-
miflion 1. anaand make an objection
agami‘c a magazine- Iecexpt given to you,
by e, the 26th of November 1761,
becaufe I had dated it the day after my
being ane{hd ahd that it was therefore
of no value.

¢« Though Iam aftonifkied at fuch an ob-
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¢
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jection, and eveiy one who has a true
idea of magazine- -tranfacions will fee,
and 7y accounts Jhew, that the forage,
for «vhxcn I gave the receipt, was not'
delivered in the magazine the 26th, but
at fundry times before, by one of the
{ub-contractors (whofe name I cannot
16«30116&), 1 will, for clearing up- the
matter, only fay, thatI fill remember
that oncof the fub-contractors, or agents,
came to me with an officer, the day af-
ter I was arrefted, and delivered to me,
the 7uterim réceipts, which were given
by the proviant- -fchreiber, at the dehvexy
of the fonage, for which he demanded : a

general lecc1pt 3 it was my dutj to srive
1§;

A L Tl
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¢ it him, becaufe the forage was dehvered
¢ into the magazine in my time;.and fol
¢ gave it him, as ufual, in the prefence of
¢ the officer, (taking back the inferim re-
€ celpts) dated that day ; and I could not
¢¢ give ithim {ooner than thatday, on which
¢ the interim recéipts were delivered to me.

¢« This is all.that I can fay upon this
¢« f{ubje&, and T don’t doubt, but as all the
¢ receipts iffued for forage muft correfpond
¢« and tally with my accounts, the ho-
«¢ nourable Commiflioners neither can, nor

¢ will form any doubt or objeé’cxon to the
¢« reitude of the fame.”

"T'o this plain account it is unneceffary to
add any thing more, than an explanation of
what is meant by zuzerzm receipts, to re-
move every thadow of doubt of the juftice
and validity of the receipts in queftion,
Interim receipts are fhort receipts, ot rather
memotandums of particulars, given either
by the magazine-keeper; or one of his
affiftants, on the delivery of every parcel,
or feparate quantity, to fetve as ‘vouchers,
[ interims, in the mean time j till a general

: receth can be given, when they are taken

up,
P» D. On
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On receipt of thefe letters, the faid Mr.
Delius  directly attended the Commif-
fioners with them, when, to his utter
aftonifhment, he was informed, that (not-
withfanding the promife made to him
to wait till he could have anfwers from

Germany) the report above-recited had

been made, by whlch this demand was
rejected.

The injuftice of this proceeding is moft
evident! That Mr. Delius was guilty of
no delay, which could give colour for fuch a
breach of promife, will appear from the date
of his letter, and thofe of his correfpon=
dents. He was f{fummoned to attend
the Commiffioners on the fecond of May.
—His letter to Mr. Brockman bears date
that. very day.=— Mr. Brockman’s an-
fwer is dated the twentieth of May, in

which is inclofed the anfwer of Mr. Hen-

rickfon, dated at Ham, the fixteenth of
May ;—and Mr. Frederick’s is dated the
thutxeth, at Frankfeld in Hanover, from
whence 1t was firft fent to Mr. Brock-
man at Blelﬁeld, and by him tranfmit-
ted to Mr. Delius in London, who did
not receive it till the third of July, when

he
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he attended to have laid 'it before thc}

Commiflioners, but found that their re-
port had been ﬁgned on the twenty -firft of
June.

Now as the fald Mr. Delius was under
an indifpenfible neceflity of waiting for this

letter from Mr. Frederick, from which

he expe&cd the explamtxon reqmred of
him, and as the whole time from the
fecond of May, when the faid expleanatlon

was required, till the beginning of July,

when he attended with thefe letters, was
not more than fufficient to feek for in-
formation from different people, in dif-
ferent and diftant places, there certain-
Iy could be no reafon to fufpe@ him of
delaying by defign, that could juftify
ﬁgmng the report {o plec1p1tately, even
had there been no plomxfe to the con-
trary glven, much lefs aoamﬁ: an explefs
promife.

As to the Ob}C@ClOﬂ itfelf, this recital of
the circumftances of it totally takes away
its force.  For though the magazine-
keeper’s being arrefted neceflarily put a
ftop to his further receiving of forage, it
by no - means incapacitated him to give re=

D2 ceipts
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ceipts for forage already received by him,
(which noother perfon could give), nor inva-
lidated the faid receipts when found to agree
with the regular entries in his accounts,
made before he was arrefted ; efpecially as
he was foon after {o fully acquitted of the
charge upon which he was arrefted, that
he was reftored to his former employment,
and continued in it to the end of tke war,

it bemg conviction, and not ﬂC‘CZfﬁll‘ZGﬂ,

that deﬁroys moral chara&er, and caufes
¢civil incapacity ; and this the Commif-
fioners themfelves acknowledged, when
the circumftances were laid before them,
and profcﬁ'ed concern, that “they had

~not known them before their xepmt was

made,

As, therefore, there is no doubt even in-

finuated of the actual delivery of the forage,,
for which this receipt. was given !---As
the report which rejects it, is founded
folely on a bare apprebenfion of informa-
hty, which the Commiffioners would not

give time for removing !---And as the

circumftance that raifed that apprehenfion
is thus fully and fatisfaGtorily cleared up,
and the apprehenﬁon confequently  re-

moved,
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moved, the faid Mefl. Bordelius, Delius,
and Co. have an indifputably juft right

to payment of this demand, amount< =

ing, as above, to 4656 Guilders and 7

Stivers.

Dz St
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State of Demzinds of Meil. Bordelius, De-

lius, and Co. upon the Crown of Great

Britain, for Oats, Rye, Sacks, and Hay,
which had been colle@ed in their Depots
at Meppen and Dullmen, in the Bifhop-
ric of Munfter, for fulfilling their Con-
tratts with the Britith Commiflariate,

and were taken and deftroyed by the

Enemy. '

N order to fulfil their contra@s of Sep-
tember 12, and November 1, 17615

(fee p. 1. and 2. here immediately preced-

‘ing) Mefl. Bordelius, Delius, and Co.

were obliged to make large depots, at
Meppen, on the river Ems, in the bithop-
ric of Munfter, there being no place left
to fupply the army, and particularly that
part of it under the command of his Se-
rene Highnefs the Hereditary Prince of
Brunfwick, with oats and rye, but Hol-
land and Eaft Friefland, nor any - way left
to bring them from thence to the maga-
zines at Munfter, Ofnaburg, and Lipftadt,
but by land-carriage from the frontiers of

‘ 3 : Holland,

T et
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Holland, or by water, on the Ems; the na~
vigation of which river is always uncertain,
and very rarely practicable any farther than
Meppen.

 As all the veflels on the Ems were under
the direction of the Commiffariate, the faid
Mefl. Bordelius, Delius, and Co. applied
{everal times for a fufficientnumberof them
to tranfport their forage to Meppen; as
they did afterwards for carriages to remove

it froma thence to the King’s magazines,

but in vain, it not being in the power of
the Commiffariate to furnith them accord-
ing to their engagement; the more im-
mediately indifpenfible fervices of the army

requiring all that could be hady as was

attefted by Mr. Commiflary Halfey.

On the twenty-ninth of June 1762, Mr.
Siebrun, burgher of Meppen, who had the
care of the depots of the faid Meff. Borde-
lius, Delius, and-Co. there, perceiving that
the Frencharmyadvanced that way, applied
to Mr. Berning, Notary Public, to {furvey the
depots, and give him an authentic certificate

- of thequantitiesof grainthen inthem, which
he accordingly did in the prefence of the

faid Mr. Siebrun, and Mr. Godfrey I'rank-
endahl, another burgher of Meppen, and

joined with Mr. Siebrun in the care of the
D4 faid




( 40 ) |
faiddepots; who, the faid Siebrun and Fran-

kendahl, did, on the fame day, the twenty-~

ninth of June, make affidavits before Mr.

R. Mulert, judge of the dutchy of Munfter,

Meppen, and Haarem, of the faid parti-
cular quantities, which by the aforefaid

certificates, and their affidavits, appears to

have amounted to 77 lafts, and 58 vierlops
of oats, contained in 1216 facks, and

4 lafts of rye; copies of which affidavits

and certificates were fent to Mr. Mafon,
one of the Commiffaries of Control, then
at Munfter, with a requifition either to
aflyft them immediately with the neceflary
carriages to tranfport their ftores, or to or-
der one of the King’s magazine-keepers to
examine them. |

The firft being impofiible, Mr. Mafon
fentan order to Mr. Ruflel, King’s magazine=-
keeper and infpector, then at Meppen, to
examine the faid depots, which he did,
and made a report accordingly to Mr.
Mafon. ‘ o

As had been apprehended, the French
troops took, ufed, fold, and deftroyed the

- whole of the ftores aforefaid, on the feventh

and tenth days of July next after they

~had been examined; of which fa& Mr.

Otto
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Otto Siebrun, and Mr. Godfrey Frankens
dahl, before-mentioned, made regular af-
fidavits, before John Henry Morrien, do&or .
of law for the dutchy of Munfter, and judge
of the city of Meppen, on the twenty-firft

~of July next following; and to obviate

every poflible objetion, on the fixteenth of
September, as foon as the F rench feroops
retired, at the requifition of Mefl. Bordelius,
Delius, and Co. Mr. Henry Ruffel, the
King’s magazine-keeper and infpector, WhO,
had examined their depots by the order of -
Mr. Commiffary Mafon, as mentioned
above, made a regular atteftation before a
INotary Public at Meppen, ‘¢ that the

- ¢¢ quantity of grain-in their ftores on the

¢ twenty-ninth of June, when he had ex~
¢¢ amined them, amounted to 77 lafts and
¢¢ 3 vierlops of oats, contained in 1216
¢ facks, and 45 lafts of rye, agreeable to
#¢ the {pecification or lift thereof, delivered
‘¢ by Mr. Sicbrun aforefaid ;7 as alfo ¢ that
¢ he had fent his report to the Commiffa-
¢ riate;” and, ¢ that the faid Mr. Siebrun
‘¢ had made feveral applications to him for
carriages, in order to get the flores pro-
vided, tranfported to the magazines,
where they were to be delivered; but

2 R ¢¢ that

(13

éc

(X4




( 42 )

-that he, (the faid infpe&or) could not
grant them for want of the neceflary
orders from the Commiffariate, which
he knew to be the reafon of the faid
ftores being left there till the arrival of
the French; whom, upon proper enquiry
afterwards, he found to have taken, ufed,
fold, and deftroyed the fame, as he
'fafely could, and thereby did atteft, and
was ready to make oath, if required.”
Befides the above oats, rye, and facks,
taken by the French at Meppen, they alfo
-took on or about the fame time, 3000
rations of hay, belonging to Meff. Borde~
lius, Delius, and Co. at Dullmen in the
bithopric of Munfter, which had been
colle@ed there in order to fulfil the fame
contracts of the twelfth of September, and
~ the firftof November ,1761: as wasattefted
on the twenty-third of July following, by
the Baillieve, burgo-mafter, and council
of Dullmen, on the declaration of Mr.

Walter, who had the care thereof, for the

faid Meff. Bordelius, Delius, and Co. .
The amount of the lofs fuftained by
Mefl. Bordelius, Delius, and Co. by the
taking of the faid oats, facks, rye, and hay,
which lofs the Commiffariate was engaged

by
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by contract to make good to them, is as fol-
lows. :

At Meppen.

For 77 lafts anfi 58 vier- gzgggcu"g‘t‘fj
lops of oats (making 22451 ,
rations, at 281 rations per retes 13
laft) at g Stivers per ration.

- This being the price con-

tracted for on delivery at | |
Munfter, there is to be de-
ducted the expence of carriage | |
from Meppen to Munfter, > 77 13
being 9 miles, which at 2%

Marien-gros pér quintal, and
each laft making 20 quintals,

amounts to : )
, 10028 o
~—12106 {acks, at 16 Sti-) - 6
- vers per fack - 972 1
4 lafts of rye, at 35 ducats |
- per laft, the price contraé’tcdg 826 17
| o 1182y 13
At Dullmen.
~——1000 rations of hay, at} . f
5 Stivers per ration 750 ©
125}7 13
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i ‘.The caufelefs ftop put by the Com- o “ We alfo find that the proofs for the
o miffioners of Enquiry to fettling the ac- ¢ lofs, confifting of protocols, are vague,

counts of Mefl. B ordfixgs, D{e}ilus, agd{Co. : ) ex parte, and infiyficient, and, in our opi=
in Germany, (as hath been fhewn before) S nion, as - not amounting fo an ade-

obliged them to br‘ing this dem’and over to quate proof, cannot be admitted to fix
London, to be liquidated byhthe Commif~ R ¢¢ this as.a juft demand againft the crown,
fioners appointed };ere, Wl:io oth th‘;‘otl;";i?ltg - ¢ and therefore do report, that thisdemand,
fixth of June 1765, made the ) amounting to above, as 12577 Guilders,

report thereon to the Lords of the TreafurY Holland currency, cught ot ¢0 be paids
«« Having examined the contrats under The injuftice of this report evidem]y
<¢ which the forage, rye, and facks are

deftined to b 8 appears from the recital here before given
-« pretended to have been deftined to be of the lofs, the reafon of that lofs, and the
¢s delivered into his Majefty’s magazines, |

: proofs of it, which are as full and demon-
« and likewife the proofs that the feveral ftrative asthe nature of fuch a cafe can admit.
«¢ articles were taken, or deﬁroyed by the That the oats, facks,andrye, alledged tohave
€ cnemy, we find that the f forage and facks been loft, were actually in the depots of the
¢ in queftion, in terms of the refpective claimants at Meppen, at the time, is proved
¢ contracts, fhould have been delivered by the certificate of the Notary Public 5
¢ into the magazin¢s fome months before by the affidavits of two credible and com-
¢ the lofs is ff*id to .have happen‘ed : and ' petent witneffes, Siebrun and Frankendahl,
‘¢ we obferve in partl«cglat, that 4= lafts of made before the grain and facks were taken ;
“ 1ye, faid to be loft in Meppen, {hould and by the atteftation of the King’s maga-
¢¢ have been, according to thc:- contract, de- ; zine-keeper, who had been ordered by the
¢ livered into the magazine in that place, Commiffariate, at the requifition of the faid
<« which trifling circumflance cannot fail claimants, to examine them.---That they
“ to imprefs us with a fufpicion of the E were actually taken, and totally ufed, fold,
¢ claimants intention to defraud. N or deftroyed by the French, appears from
' “ We the aﬁzdavxto of two cmdlblc and competent
: witnefles,

€¢

£€¢

£€

€<

:! £¢
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witnefles, Siebrun and Frankendahl, made
at the very inftant, and on the {pot, when
they muft have been detected had they at-
| tempted the leaft falfehood in a matter
known to the perfon before whom the affi-
davits were {worn, and every one in the
place. ' o - - -
That the reafon why thefe oats, facks,
and rye were not delivered into the maga-
zines, was the failure of the Commiflfariate
~ to {upply the carriages and veflels nec.eﬁ"aryf
for tranfporting them thither, accordu?g_ to
their contradt ; and that the faid carriages
had been repeatedly demanded, appears
from the atteftation of the Infpecor from
“whom they had been demanded ; and
beyond a poflibility of contradiction or
doubt, from the atteftation of Mr. Com-
miflary Halfey. | 7

Are thefe proofs wague? Are they ex
parte 2 Are they infufficient 2 Would the
‘nature of the cafe admit of any ftronger,
more c}éar, and convincing ? Or, could the
claimants poflibly have adted in any man-

ner that could have acquitted them more

fully from fraudulent defign ? |
It is further to be obferved, in anf{wer to
the objetion, ¢“that thefe articles fhould
¢ have

( 47)
* have been delivered into themagazinesbe
¢ forethat time,” that in the contract of the
firtof November, no time is limited for ful-
filling, becaufe experience had convinced
the Commiffariate that any delay muft pro-
ceed from themfelves, in not {upplying car-
riages, which really was the reafon for that
contract’s being left in blank.---May not -
the articles loft, therefore, be fuppofed to
have been deftined for fulfillin g this contraé,

~as well as that of the twelfth of Septem-

ber, in which a time was limited ? And will
not that anfwer remove fuch an objeé&ion?
The truth of the cafe was, both contraéls
were fulfilling at the fame time, and there-.
fore the claimants thought it not neceflary
to make any diftin@ion between them in
the foundation of their demand, as it was
impoflible to forefee that fuch an abfurd ob-
Jje&ion would be made. | |

- That the Commiffioners themfelves

looked: upon thefe two contra&s, as con-
folidated, appears by their fubjeing the de-
liveries made under the former to the
claufe of forfeiture in the latter, in-their
rejection of the deliveries at Coesfeldt!
Ought they not therefore, in common
honefty to have alfo applied the unlimited
time of the latter to the former ? To
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T the lofs of the 41 lafts of rye, itis
objedted, ¢ that as they ought to have
«¢ been delivered into the magazine at
<« Meppen, their being alledged to have
¢ been taken there undelivered, imprefles
¢ a fufpicion of an intention to defraud.”
But the leaft enquiry into the reafon of
their not being delivered, would have re-
moved this fufpicion, which really is as
trifling as the circumftance upon which it
is founded is confefled to be. :

" On the fifteenth of May 1761, a con-
tra& was made between Mr. Commiflary
Halfey and Mr. P. E. Delius, by which the
latter engaged to deliver into the magazines
at Halte and Meppen, 8oo lafts of good
and merchantable rye, for which he was to
be paid at the rate of 35 ducats in gold
for each laft, &c. ; L

To fulfil this contra&, the faid quantity
of rye was brought to Meppen, by the faid
Delius, and Co. and the deliveries made
accordingly, till the Commifiariate put a
frop to them ; by which means thefe 4=
lafts of rye lay there ready to be delivered

whenever the Commiffariate thould order

‘them to be received,

This

| ( 49 )

This thort account of that circumftance
will remove any fufpicion which it could
raife. ‘That this account was not-given,
along with the demand, nor attefted in the

'fam_e manner as the former, Wa/s=becaufc the
claimants thought, when they made thede-

mand, that it would have been fettled in
Germany, where the faé was known, and
where it was the cuftom (as in juftice it
ought to be every where) to examine them
perfonally, and give them an opportunity of
clearing up any difficulty that might ap-
pear. S

In reality this inaccuracy, inftead of im-
prefling, ought to obviate every {ufpicion
of an intention in the claimants to defraud.
Frauds are always planed with care, to
avoid every objetion; but here every thing
is produced, juft as it is, without referve or
caution. ~The reality of the lofs is proved,
and they thought of nothing farther,

But thould this really trifling circum-
fance raife a fufpicion; was it juft to re-

je& for that fufpicion, the former part of

the demand, which is totally diftin& from-

it, and againft which it was impoffible for
~any " {ufpicion to arife ---Was it juft to

reject even the part againft which it arofe,
E Y.Vi?;h?
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without enquiring into the foundation of
it? |

The fame reafoning holds in refpe& ta

the h"'y loft at Dullmen. That it was
loft, appears indifputably by the certificate
of the baillieve, burgo-mafter, and council
of Dullmen. On this evidence a demand
was made for it; but that demand is {ub-
mitted 1mphc1tly to difcretion, becaufe
the proof of the qmntxty is acknowledged
to be nfuficiont ;
which. were fufﬁcxent have been’ loft in

the hurry and confufion 1mpofﬁble to be

avoided on fuch occafions. But is this in-
_fuf’nc;ency in the proof of one demand a
juft reafon for rejecting another, where the
proof is fully fufficient »=~And does not the

leaving thisdemand thus "nfuppo'rted prove
‘that there was no intention to defraud ?

~As the reafons tbexefmecwen forrejedling
that part of this Gumaﬁd which relates to

-the lofs at Mcp')bn, are evidently without

foundation, the clazmaqfs have an indifpus

Eab]y jult UOht to pa ymsnt of it.

(p]

fate

and -all other ploofs,"

State of the Demands of Mefl. Bordelius,
Delius, and Co. upon the Crown of
Great Britain, for Sacks delivered into
the King’s Magazines at Oldenfael, for
the Ufe and Service of the Britith com-
bined Azmy

¥ N the beginning of the year 1762,
Duke Ferdinand ordered all the ma-
bazmes to be tranfported- with all poffible
expedition to Munfter, to be more con-
venient for the fupport of the -armyA, which
he had formed the refolution of drawing
together very ecarly, in order to rPhwc the
couﬁtry of Hefle (,aﬁll
~ In the midft of this hurry, Mr. Ricke,
the King’s magazine-keeper at Oldenfael,
having obtained carriages, but falling fhort
of facks, without which it was impofiible
for him to fulfil his orders, applied to the
agent of Meff. Bordelius, Delius, and Co.

'md reprefenting the diftre(s he was in, and

the dxﬁdvantage it would be to the fervice
to let the carriages go away empty, at {uch
a critical timg; as it would be impoffible

| | B for
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for him to get them together again; the
faid agent knowing it to be the inclinatien
of his puncxpals to aflift the fervice by all
means in their power, let him have 6000
oat-facks, taking his receipt for them, dated
the twepty-ninth of April 1762.
- And on the thirtieth of May following,
on the delivery of g6 lafts of rye, by the
f2id Mefl. Bordelius, Delius, and Co. into
the faid magazine at Oldenfael, the fame
magazine-keeper, Ricke, bemg ftill in want
of facks,obtained fromthem 2304 rye-facks,
for which he al{o gave a receipt, of that date;
the receipt of both which numbers of facks
he entered regularly in his magazine-ac-
‘counts and reports made at the time to
the Commiffariate, which accounts and re-
ports were given to the Commiflioners for
their dire&ion and affiftance, and would
have thewn the juftice of this demand, had
they been properly examined.
~ For thefe facks the faid Meff. Bordehus,
Delius, and Co. charged as follows:

For:
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For 6000 oat-facks, at 14 Stivers, 4206 o
~—2304 tye-facks, at 16 Sti-)
vers, being the price agreed |
for with Mr. Commiflary
Elliot, for facks received from ) 1843 4
Mefl. Bordelius, Delius, and
Co. about the fame time at}

Meppen, h

Coil, Sty

o

.-.—.—-_—-.mn

Guilders 6043 . 4

In confequence of the caufelefs ﬂop put
to the f{ettlement of the accounts of Mefl:
Bordehus, Delius, and Co. in Germany,

by the Commiffioners of Enquiry, ‘this de-

mand came before the Commiffioners in
London, who, on the twelfth of December,
1764, reported thereon to the Loxds of
the T'reafury,

— ¢ That as they found the delivery
¢¢ was made on a pletended verbal order,
¢t given .by William Naffaw Elliot, efg.
« and only proved by the allegation of 2
« perfon interefted in the demand, it could
¢ not be confidered as a f{uflicient founda-
¢ tion, for any dehvmy made in confe-
¢t quence to be brought asa charge againft

1

¢ the crown of Great Britain—and were of

E 3 @pxmon
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¢« opinion that this.demand (for want of
“ proper authouty) ought not to be
" 13 pald J—

- The1 maccuracy of this repmt, and con-
fequent]y the injuftice of the rejetion of the
demand is moft evident. The facks were
not delivered on a verbal order of Mr. El-
Iiot, but on the requifition of the magazine-
keeper, in a cafe of evident and mdlfpen—

fible neceflity ; and by the receipt of thlS'

magazme keeper, who could be no way

terefted in the demand, vouched by the re-
gular entries in his accounts, and by his
regular reports made to\the Commiffaridte
‘at ‘the time, the dehvery is proved and ndt
'by the allegation of any perfon 3 and upon

this authomy the demand of payment ‘is

founded: an authority from the nature-of
the cafe altogether unexceptxonable, as the
‘Commifiioners themfel'vf:S’thoug‘ht where it

‘was in their favour, as appears ‘by the- fol- )

lowing inftance.

The fub-deliverers of Mr Rofe of pr-"_‘
- ftadt happening to fall'fhoit of facks, in
making their deliveries, applied ‘without -

the knowledoe even of their principal, to
“the King’s magazine- keeper, who fupplied
tmem, and entered the facks in his accounts,

in

7
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in the fame manner, as the receipts of thefe

facks from Meflv Bordelius; Dehus, and ‘

Co. had been entered.
“When the Comrmﬁ]oners took into con=

v ,1 fideration Mr. Rofes demands, in which
~ he had given no credit for thefe facks, his
people haying never acquainted him with

their getting. ‘them, on finding an account
of them in the magazine-keeper’s reports,

they deducted the value on the fole proof ,
-of the faid reports, nor Would liften to his

objeting that they had been obtained with=
out any authority from him, or even his
knowledge after.~<Remarks on this pro=
ceding muft be unneceflary.

As the reafons therefore given for the
rejection of this demand are evidently with=
out foundation, the claimants have an indif=

putably juft right to payment of it.

P
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State of@ Dem‘and of Mefl. Berdelius, De-

lius, and Co. upon the Crown of Great.

Britain, for Intereft dpoh'the Amount

of a Warrant granted by Mr. Com-
‘ mifTafy-—,général’}EHi‘o't,y in Ge;many,* for
Payment for Forage delivered for ‘the
Ufe of the Britith combined Army ;
which Warrant had been ftopped by the
 Commiffioners of Enquiry, and was af-

terwards paid on their éx'p’re(s’ Acknow- |

ledgment of the_right'df the faid Méﬁ: "

Bordelius, Delius, and Co. to receive
" fuch Payment.

N thé courfe of fulﬁliing the: contract of

September 12th, '176_1, (e p- 1. bere
z’mﬂzediaz‘e[y preceding ) Meff. Bordelius, Dc-
ligs, and Co. obtained from Mr. Commif-
fary-general Elliot, a warrant upon a cer-
tificate of My, Commiffary Higgins, for

" the payment of 18848 Guilders 19 Stivers,

which they prefented regularly for pay-

ment to Peter Taylor efq.‘ De?hty Pay-
mafter ; but he put them off, with an ex-

“cufe, ¢ that he had no money at that time,

< but

(. 57)

““.but expe@ed remittances by . General
¢« Howard.” = - el :
‘On-the arrival of General Howard, the

- faid Mefl. Bordelius, Delius,. and Co. ap-"
Pplied to him for payment of. this warrant,
who informed them of a charge laid againft
‘them by.the Commiffioners.of Enquiry; in
confequence of which. (all proofs of their
‘innocence being fet at naught!) they were
‘obliged to .depofit this warrant, alon g with
~-others, as a fecurity for their.anfwering; any
,charge that thould be proved again{t them,
. -in order to obtain payment of fome part.of
. their other unqueftioned demands, to pre- -
- vent the inftant and utter ruin with which
‘this general ftoppage of their accounts
-threatened them, and their friendss. nor
~could they ecver prevail to have the affair
fettled, till it came before the Commif~
. fioners in Londen. . (See P+ ¥4.. bere imme-
. diately preceding.) ' B
- When the faid Commiflioners took into
. conﬁderatio_n»thc demands of Meff. Borde-
- Hos, Delius, and Co. they applied, by di-
rection of the Lords of the Treafury, to

- M. Cuthbert, who had been of the Com-
- miflion of Enquiry, to have the affair of

. this warrant cleared. up; who, on the

twenty-
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tweenty-ninth of June 1765, reported - to
their Lordthips, that this warrant ought to
e returnedto the faid Mefl. Bordelius, De-
Jius, and Co. after reciting particularly ali
_the circumftances of its having been depo-
" fited with the ‘Commiffioners of Enquiry,
as herein before fet forth ; in.confequence
of which report, the Commiflioners for
‘German démands, reported .to their Lord-
fhips-on the tenth of February 1 76i6,~ <¢ that
¢ the faid :warrant, and the certificate up-
< on which it had been granted (which
¢ had been delivered :to them by:the Com~
¢ miffioners of Enquiry, purfuant to their
« report) had been duly and officially

< granted ; and that it did not appear to

< them, ithat the {aid certificate and war-
«¢ rant werethe pro'pe;rty of pe’-rfoné,ac-
~¢¢ cufed, or fufpected of fraud, or upon
¢¢ whom there was reafon to believe the

¢ public had any d_emand'-—-.—arid therefore -
¢¢ that the faid warrant ought to be paid.” .

.——=And accordingly his Majefty’s warrant
was granted for the payment of it, -on :the
* twenty-feventh.of March. following.

~ But in this report the:Commiffioners ut-
“terly. omitted to allow, or even take any no-
tice of the intereft demanded upon the faid

warrant,

. immeq’z}zte{y preceding )
faid Meff Bordéliu:,)ISel

| - Cs9)
wartant, in confequ. “which c ‘
| : juence of which omif
that intereft was not paid ifion
The injuftic ithol | |
- The e of witholdi s 1
is moft evident. B dm'g ot e
ot cviden .’En.y the figning of the firft
; ,, r. Elliot, the debt was afcer-
: t Mr. Ellio s afcer~
,oczlmtc;d, (;mld the creditors entitled to intereft
" ¢ _Cl.e : clay of paying that debt, by every
f)h iple of J.ufhce and law; as has been
ewn in fimilar inftances (fée p. 22 beie
:im‘d therefore the
delius, and Co. have .
ight to payment of
rant, -amounting, at
’ 59 ,
cent. perann. from the fourteenth

an indifputably juft r
intereft for this war

five per.

. of May 1762, when Mr. Elliot’s warrant

wa "
s figned, to the twenty~-feventh of March

1766, when it was paid, to 3363 Rd. 3

 Stivers,
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STATE of the DEMANDS
. Mefl. MeveEr and DeLiys
- UPON,T'H.‘.ETY, | S
- CROWN of GREAT BRITAIN, -
Forage colle@ed by them at Bielfeld, to
- fulfil a Contra& with the Britith Com- -
. miffariate ; ‘and deftroyed there by Or-
N der of his Serene Highnefs Prince Fer-
dinand of Brunfwick, =

) N the twenty-fourth- of F ebruary.
, 1759, a contrat was made by Mr.
- Intendant-general Hunter with Mefl. Mey-
er, and ‘Delius, by which the faid Meyer -
~and Delius engaged to deliver into the
King’s magazines at Munfter, ‘within the
{pace of fix, or eight weeks, 200,000 com--
plete rations of forage, for account and
rifque of his faid Majefty, and the ufe of -
‘the faid army, for which they were to be
T paid at the rate of 18 Mgr. for the coms -
~ plete ration, &c, -

. e L

-

In
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1n order to fulfil this contract, the faid
Meff, Mcyer and Delius direily colleGted
the neceffary quantities of forage, at Biel-
feld, to be tranfported from thence to the
- King’s magazine at Munfter. -+ - )

As thefe tranfports could be perform=
ed only by the carriages of the country, and
as the command and difpofal of thofe car- .
- riages were always in the Britith Commif-
fariage_,{__»_'ghcjfufniﬂmiﬁ.g‘o'f‘th'em was held to
be an indifpenfible article on the part of the
anamiffariate,' in, 21l contralts, ‘whether
exprefly mentioned or not; and accord-
ingly Mr. Intendant-general Hunter gave

~ the faid Mefl. Meyer and Delius feveral

orders to the magiftracies for them, in the
tourfe of performing this contract. | *
‘But all thefe orders provcd ineff‘g—:@tual‘,
as appears by t_he'at‘teﬁation, upon oath, of
P. F. Steitz, C. Menke, and J. F. Woer-
mann, {tore-keepers and deliverers to the
faid ‘Mefl. Meyer and Delius, who had
been often fent to folicit for carriages,
were from their employment. thoroughly
acquainted with every circumftance of the
affair—by the certificate of Mr. Ebeling,
fecretary to Mr. Intendant-general Hunter,
pyoving ¢« that the faid Meﬁ”.\fMe‘yer and De-

¢ lius

and

e

¢¢ Yus had oft ( _63 ) .
“ itwas impoffble for o e eries but that
Py > impothible forthe Intendant-genera
et s i
¢ mited tirﬁmg their contra® within the Ii-
““ of carria 'ieeskzv as occafioned by this want
P oapiages."—And by the atteftation of
‘~filemann, fecretary of the commiffion of

» p p t [ 4 - |

£¢ ¢1 :

- ;I;Z ggd‘er erhls Excellenvcy-, Mr..Maflow,
“,mainseé]; K/}.yl‘le‘,chambe1' of war and 'dd:-
o ooin of t}mdm_, dated at Munfter 'fhé ’
oo oufand waggons were agreed for
e g ?n.fed:fi’otn th.e county of Ravenf-

- Chai:d tolﬁ.tra_nﬁjortmg the forage pm-
- but.'tbatoi Eqk the magazine at Munfter:
e tha 3 t ;ugh he did all in his’powe;
s numlbq aid orders to be obeyed; and
i .e};t.er of.wagg‘()ns provided, yet
o VZ : .I;go;dma}rycarriages happened

Wanting-at the fame time for the

:: lf&wiée of the army, that the {aid Mef,
-vleyer and Delius could not be ﬁipplied.

€¢ Se
¢ wit] 1 i
thcarriages in the manner they had

“ been oranted :
) Czualx;tcd to them, nor more than
- 314 could be gotten for theniﬂirﬁﬂihg

£¢ {pac ' ‘
£ kpac‘egf {even weeks from the date of the -

R | ‘ of
e ¢ faid
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« faid orders, including fome. few which

‘n’they,obtained,afte‘rwar_ds;”;é' SR

While they were ﬁrugglin’g»with_thefé

diﬁiéﬁ'l‘tieé,‘”w}iich had been fuch as to pre-
vent their fulfilling more than above half

'~ their contra&, the head-quarters of the

Britith army, upon‘"‘th'eir retreat out of the

* county. of Hefle, were fixed at Ritberg,

~ within three German miles of Bielfeld,
where the {aid Mefl. Meyer and Delius had
330 fodres of oats,

hay, remais

had colle@ed there to fulfil their contract.

£

" On the army’s coming {o near, they ap-

plied again to Mr. Intendant-general Hun- |

- ‘ter, then atthe head-quarters, for carriages
to complete’their deliveries, or elfe, orders

" how he would have the forage difpofed of |

otherwife ; who returned for anfwer, by

his fecretary, Mr. Ebeling before-menti- -

oned, ¢ that the faid forage fhould remain
« at Bielfeld, to be ferved there to the
< t;oops”;—-—-as appears b"y the certiﬁcaté_gf
the faid fecretary. . e
 But while they waited in daily expetta-
tion of orders to this effet, they were
ferved with notice from Major Cronholm,
commandant at B\ielfe‘ld"aforefaid, that he
- | ‘ had

and 4000 quintals of -
remaining undelivered of what they

-

| | ( 65 )
had received order from his Serene Hiolis
‘nefs P_l:i‘nce Ferdinand to def’cfoy all %hé
forgge in ftore there, in order to preveﬁt its
falling into the hands of the enemy Whoa
were then advancing that way. A
All that was poflible for the faid Mefl:
Meyer and Delius to do,, in fuch circum:-
ftances, was to apply to the burgo—maﬁéﬁ
of thc? town, to examine their ftores, that
h.e might be able to give a propef attefla~
tion of the quantities of 'forage‘a&ually in
them, .When_ required ; which was done
accordingly, and the burgo-mafter found
tl'}enc.l to contain, according to the beft of
his judgment, it being impoflible to take

“an exa account, in the midft of fuch a

{cene of tumult and confufion, “‘about 330,

€
<6 or 340 fodres of oats, each fodre con-

:: taifxing 40 Berlin fheffells, and 4000
- qmntals;.of hay, weighing 110 poundvs
each quintal,” as he attefted feveral

“times afterwards upon oath, at the requi-

fition of the faid Mefl. Meyer and Delius ;
:‘18 alfo ¢-that the whole of this faid hé},r
“ and oats was given up to plunder, and
¢ deftroyed by Major Van Cronholm, on
‘¢ the order of his Serene Highnefs Prince

F <« Fer-
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¢¢ Ferdinand, and taken away by the erne-
¢ my, fo that the faid Mefl. Meyer and
¢« Delius neither did, mor could, fave the
¢ leaft . part thereof ;” all which circum-
ftances are alfo attefted by the oaths of M.,

' Hellmg, merchant of Scheildefche,who had

fold a great part of the faid forage to the faid
Mefl. Meyer and Delius, exprefly for the
intent and purpofe of fulfilling this con-
tract, and delivered it into their ftores at
Bielfield aforefaid ; of Mr. Frans Larentz
Thicke, and of Mr. Carl Ludwig Schimdt,

citizens of Herford, and- Mr. Fredericke

Saltpeter of the fame place, in confirma-
tion of the atteftation of the faid Mr. Hel-

ling ; in confequence of their having deli-

vered {fome parts of the faid forage for him,
into the ftores of the faid Mefl. Meyer and
Delius ; all Which atteftations, duly {worn
befm_e the proper magiftrates, agree ftrictly
with each other, both in refpect to the
quanties of forage actually in the faid ftores
of the faid Meﬁ" Meyer and Delius, at
Bielfeld aforefaid, at the time of the inva-
fion of the French, in the month of July
1759, and of the faid forage’s being deli=

vered up to be plundeled by Ma_]or Van

Cron-

( 67 ) |
Cronholm, and what remained taken by

the French ; and are {till farther corroborated
by the feveral atteftations upon oath of Mr.

- Johan Ludvvlg Balcke, merchant of Her-

ford aforefaid, who {wears exprefly and ex-
plicitly, ¢ that no part of the faid forage was’
¢« taken out of the faid ftores by, or for the
¢« ufe or advantage of the faid Mefl. Meyer
¢« and Delius, or any perfon concerned
¢¢ with, or entrufted by them in any re-
¢« {pe@ or fenfe whatfoever;” but < that
¢ the whole was actually and truly plun-
¢ dered, deftroyed, and taken,” in the
manner herein before fet forth; and of
John Hendricke Sieckman, Bernd Hen-

tich Lindeman, and Herman Hendric
Brackfiecke, labourers, who had been em-
ployed in weighing and makmg up the

faid forage, and packing it in the fe-

veral - ftores, which they particularly {pe-
cify, and confequently could not be mif-

- taken in what they have fo circumftantially

{fworn.
Thefe feveral atteftations of all thefe cir-

cumftances bemg ‘laid before the Prince,
by the faid Mefl. Meyer and Delius, they

received for an{wer, from his fecretary

F 2 - Adju-
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Adjutant-general Reden, ¢ that his Serene
¢ Highnefs had ordered him to grant them
¢ the neceffary certificates to procure them
L ‘payment ; and to aflure them that they

¢ need be undex no uneafinefs about it, ”—-

for which certificate the faid fecretary de-
fired they would call upon him fome other
time, as the army was juft then breaking
up ;. which they accor dingly did, at Clof—
dorff; on the twenty-ninth of O&ober fol-
lowing, and received it in the fulleft and

~cleareft manner.

When the faid Meff, Meyer and Dehm
had obtained this certificate, they applied
to the Prince for an order for i payment,

en his Serene Highnefs direced them to
qpply to the Intendency, which they ac-
cordingly did; but Mr. Hunter was juft
then fetting out for England, till his return
from Whence, he faid, he could not attend
to this or any other bufinefs: but he re-
turned no more teo the army; nor would
any of the other Commiflaries do any thing
in it after, becaufe it had happened in his
time ; a pra&ice that, in many other in-
ftances as well as this, laid thefe and feve-

ral other contraftors under the greateft

difF culties.

I
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In this fituation the affair remained il
the order was iffued for bringing all un-
fettled demands, on accountof the war, to
London, to be liquidated by Commiffioners
appointed for that purpofe; in confequence
of which this demand was laid before the
faid Commiflioners, who, on the eleventh
of December 1'764, reported thereon to
the Lords of the Treafury—

¢ 'That this account had been prefentP&

¢ to feveral officers of the Commiffariate in
¢ Germany, who refufed to enter upon,
“ or make any fettlement thereof. (
¢ Secondly, that thereis no claufe con-

¢¢ tained in the contra&, which provides
¢ that the entrepeneur fhall be indemnified
<¢ for lofes {uftained on account of captures
¢ or {eizures made by the enemy, or for
¢¢ any other lofs or damage whatfoever.
¢ Thirdly, that there wasin general no

4¢ agreement or czzzz‘/froriz‘,y on the part of the -

¢¢ Commiffariate, whereon this claim of

“¢ indemnification can be grounded, to
¢ make it a matter of charge againft the
< crown of Great Britain.—And there-

¢¢ fore that this account ought not to be
:c‘ Paid.’, . i .,
. F 3 The
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The infufficiency of the reafons given in
this report for the rejection of this demand,

~ and confequently the injuftice of that rejec-

tion, is moft evident. The refufal of the
feveral officers of the Commiflariate to

whom this demand was prefented, after the

departure of Mr. Hunter, to enter upon, or
make any fettlement of it, has been ac-
counted for in a manner too well known to
be contrzdited. It was a neglect of duty
of thefe officers, for which the claimants
could be ifi no refpet anfwerable, as it was
not in their power to prevent it. For the
officers of the crown, therefore, to make a
plea of this refufal to fettle the demand, for
refufing to pay it becaufe not fettled, is tak-
ing advantage of their own act of 1njuftice,

in dire& oppofition to an exprefs maxim

of the law, as well as to the univerfal prin-
ciples of equity.. : |
Equally infufficient is the {econd reafon,
¢¢ that there is no claufe contained in the
<« contrad, &c.”——Quod neceflariointelligitur
non deeft. ‘Though fuch a claufe is not
exprefly inferted, it is neceffarily underftood,
becaufe without fuch indemnification no
contract could be made, as no contractor
’ Was,

( 7t )

was, or could be, able to bear the lofs;
and for this reafon, and as a proof that {fuch
claufe was always underftood, the payment
of feveral demands for lofles by the enemy
can be inftanced, where no fuch claufe was
in the contra&. » -

But were it even otherwife, and fuch an
.exprefs claufe indifpenfibly neceffary, that
would not affe@ this demand, which is not

for forage zaken by the eﬂemy; but deftroyed

by the exprefs order of the commander in
chief of the army; all whofe aés, in fuch
capacity, are to be looked upon as the
a@s of the power whofe army he com-
manded. ‘

" As therefore contraGors have a right to
be paid by the crown of Great Britain for

- forage delivered for the ufe of the Britifh
‘army ; fo, by the fame reafon, they have an

equal right to be paid for forage, when

deftroyed by that army! A right, which

in this cafe is ftill further ftrengthened,
could it want further ftrength, by this,
that this forage’s not having been delivered
was owing folely to the failure of the officers’
of the crown to perform their part toward
the delivery of it, by {upplying the neceflary

carriages. :

F 4 In
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In 2 word! It is proved that this forage
was brought to Bielfeld for fulfilling a con-
tra& made with the Britith Commiffariate,
and there deftroyed by exprefs order of the
commander in chief of the Britith army ;
whofe order, 1n reafon and the nhature of the
thing, 1s f{uflicient authority to make the
‘crown of Great Britain, whofe army he
commanded, liable to pay for it.—To
which may be added, that the want of
other authority was never obje&ted ‘to it,
when prefented to the Commiffariate in
Germany, nor fuch authority thought ne-
ceflary, till arbitrarily prefcribed long -af-
ter.—And this is a {uflicient an{wer to the
third reafon given for the rejecting this de-
mand.

For thefe reafons the faid Mefl. Meyer
and Delius have an- incoﬁteﬁib]y juft right
to payment of this demand, ‘amounting to
7662 Ducats : 2 Rd, : 6 Mgr, -
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STATE of the DEMANDS
it
NATHAN ISAAG
UPON THE
CROWN of GREAT BRITAIN,
ron

Forage delivered into the King’s 'Maga—
zines, in Performance of a Contra&
made by him with the Britith Com-
miflariate,

N N the twenty-third of July, 1761,
J 2 contract was made by Mr. Com-
miffary-general Hatton with Mr.
Nathan Ifaac, by which the faid Ifaac en-
gaged to deliver into the King’s Magazines
at Ofnabrug 100,000 complete rations of
forage, for which he was to be paid at the
| rate
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rate of 13 ftivers, Holland currency, for
the complete ration. ~

Tn order to perform this contrad, the
{aid Nathan Ifaac made the neceflary pro-
vifion, and began his deliveries ; but he
had delivered no more than 12,388 com-
plete rations; 10,427 rations of oats, and
4369 rations of hay, when, upon the ap-

roach of the enemy, the magazine-
keeper refufed to receive any more, as ap-

pears by the certificate of Mr. Commif- -

fary Frafer, in which he ‘exprefly fays,
that, ¢ the fituation of the enemy m_gde
« it neceflary for the proviant _/c/arezéer
- (the magazine-keeper) t0 refufe receiv-
- s -ing the whole.”

During the ftay of the enemy, Nathan
Ifaac took every precaution to conceal th.e
forage that 4rema‘ined undeliv‘ered 5 but_: it
was impofiible to do it fo effeGually as
to prevent their difcovering 2 confiderable
part of it, which they took, and ufed or
Jﬁeﬁroyed. :

As {oon as the enemy removed, the faid

Nathan Ifaac continued his deliveries ;
8 . : and,

i

(75 )
and, from the thirty-firft of Oc&ober to
~ the thirty-firft of December, both includ-
ed, delivered, according to the atteftation
of M. Schutt, King’s magazine-keeper at
Ofnabrug, 22,026 rations of oats, and 30

rations of hay, quoted from the accounts

of his magazine.

When the accounts of thefe deliveries
were prefented to Mr. Commiflary Halfey,
to be certified, he objected to the vouchers,
as not being dated -within the time limited
by the contra&, and applied to Mr Hat-

ton, to know if he had prelonged it ; and-
on his anfwering that he had not, Mr. Hal-

fey refufed to certify the account; nor
eould the faid Nathan Ifaac ever after 'pre—
vail to have it taken into farther confider-
ation, when he would have eafily removed

that objection ; fo thatit lay in the office of

the Control till the order was iffued for
bringing all demands on account of the
war to London, to be liquidated by Com-
miffioners appointed for that purpofe, be-
fore whom this account was accordingly

laid, and by them reported upon to the

Lords of the Treafury, on the feventeenth
of May 1763, as follows :
. ’ et It
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¢ Jt appearing from letters, which

¢ have paflfed between Mr. Hatton and
e Mr. Frafer, that the vouchers pro-

<t duced not being dated Within th:e limits
<« of the contra&, Mr. Frafer was in doubt
¢¢ whether he could pafs them, or not;
<¢ and wrote to Mr. Hatton to know w%]e-
¢ ther he had given orders for prolongmg
<t the faid contra&, to which he.ax.afwered
¢ in the negative; we are of oplmon‘that
s¢ thefc receipts thus dated are not founded
‘¢ on any juft authority, \fvhgrg!?y they cal’a:
¢ become a charge againft the crown,

&

The infufficiency of the reafon given for
the rejetion of this account, .and. confcf-
quently the injuftice of that rejection, are
moft evident. Though Mr. Hatton had
not prolonged th‘s\time of the contraci?,
was there no other perfon by whom;n:
could be prolonged, or no other way of
prolonging it — -

In many contraéls, the limitation of

time was expreily qualiﬁed by this

claufe,

i

5 e b miat e NS
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claufe, < If no intervention of the enemy
¢ binders.” A claufe, in the nature of

~{uch affairs; fo indifpenfible, that it muft
neceflarily be underftood where it was not.
exprefied ; as who would undertake with-
out fuch a claufe, what, in fuch a cafe, it
muft be impoflible for him to perform ?—
That the Commiffariate held this claufe to
be thus indifpenfible, and of courfe ne-
ceflarily underftood, is {ufficiently proved by
their availing themfelves of it, on this very.
occafion ; as appears by the before-men-
tioned exprefs words of Mr. Commiffary
Frafer, in his certificate of the deliveries
made upon this contract, before this inter-
ruption from the enemy, ¢ that the fitua-
¢ tion of the enemy made it neceffary for
“ the proviant {chreiber to refufe receiy-
“ ing the whole.”—For as all contracts are
mutually binding in all points, if the ma-

- gazine-keeper (the officer of the Commifia-

riate) had a right to refufe receiving, the
contractor’s nor delivering within the time

limited, which was prevented by this refuful,

cannot make the limitation abfolute, and
preclude his right of delivering the refidue
after. |

Nor
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Nor do the following words of Mr. Fra~
fer, <and therefore no further delivery will
<« be made upon this contra& till further
« order”—take away this right 5 for if the
magazine-keeper had 2 fufficient autho-
rity of himfelf to refufe receiving, he
 muft neceflarily have alfo a fufficient au-
thority of himfelf to recontinue the re-
~ceipt after, without exprefs order from
any other ; and ‘his vouchers of fuch re-
ceipt are (ufficient authority to make it a
juft charge againft the crown. |

In a word, as the failure of making the
deliveries within -the time limited, pro-
ceeded not in any refpect from the con-
tra&or, but from the oflicer of the Com-
miffariate, though for a reafon unqueftion-
.ably fufficient, and as the faid officer af-
terwards accepted the faid deliveries, when
that reafon was removed, that acceptance
is an implicit prolongation of the time li-
mited by the contract ; or rather a new
contra& without limitation.

As the reafon therefore given for the

rejetion of this demand is evidently infuf-
‘ ficient,

it b o
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. .
cient, the faid Nathan Ifaac has an indif-

putably juftright to
. payment of th
being 1350 Ducats. ! eamognt,

.......
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‘STATE of the DEMANDS{

Meﬁ' ALBERS and Co.
 UPON THE .
CROWN of GREAT BRITAIN

FOR

Lofs upon a Qantxty of Hay and Straw, ,

- provided to fulfil a Contra& with the
~ Britifth Commlﬁ'arlate, and left upon

- their Hands ‘at the Peace—and ‘upon a
Quantity of Oats provided to fulfil' the
fame Contra®, and deftroyed by thé

~ Enemy, in their Depots, where ‘it lay
for want of Carriages, which the Com-

" miffariate was obliged to furmfh thcm
,Wlth for dehvermg it.

N the twenty-ﬁfth of O&ober 1761,
“a contra&t. was made at Munfter

by Mr. Commiffary-general Halfey,
thh Meﬁ' Albers and Co. by which the

faid Albers and Co. engaaed to deliver

200,000 complete rations of forage into
.the ngs Magazines at Ofnabrug wnhm
G
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twb months, for which ’h‘e was tq be paid
.ax:.th'é«iraté*;c_)f; 14+ Stivers, Holland cur-, .

rency, for thé’complete’ ration, the Com
‘miffariate’ to furnifh' the carriages for d}f-
‘ Iivéx'ing».,it,, to be paid for according -to the

tariff; and fo pay forany’ part of the'faid

forage, which fhould be taken by the"Engf,,

7. in-a¢tual .«t;ranfpo’rt,;f ev o
"I ordeér to fulfil this contract, the faid
Mefi: Albers and Co. dire&ly provided the

‘neceflary. quantities of forage; and collected

them in their depots, the oats.at -‘;};afgxggg;e,n
on the- fi&e;_r - Ems, 1in- the b;;fh_op}f;‘\c: Jof
Munﬁer, ‘the neareft pla“c'e,'.} tQijnjabr;u.g.i to
which * they could bring it ‘by ;Watczr;‘_;aré |
uage s;rand the hay and ﬁ:raw at Lcm;ﬁ plr ;
and: Ofpabrug 5 and then applied to the
ét;!'lmlsi,ﬁ;érriat“cl,f(jxf .pa:r‘iagps,‘g‘gccord{ra; g to
their, contrac ; but, inftead of obtaining
them, received for "anfwcr;."_{thgt_'i};hc:;;(g?hﬁ:
fervices of the army were then“ {o urgﬁ'nt:Ci
that a fufficiént number could nOf. be f p_a‘lr'c:__:j
&fhmh,"fo that the time of the»»’con'ti"aé}” e;;-
é.ir’ed - before - it f"could.l be complete ;
.thoughi all the forage lay-in‘their depots. -

that this delay procéeded:not from any fault

f the contradtors mﬁead,_.of, magie ==
of rthe- contradtars; TNt o MNe

| (8 ) L
reafon for pytting a ftop to their deliveries,
not only urged ‘the contindance of them in
the moft pr}:ﬁin’g_maﬁn‘cr, _but alfo obliged
the faid contra&ors to purchafe oats, at an
advance ,pricc,' at and hééi’ -Ofnabrug, be-

- caufe carriages could not be {pared to tranf-

port them from,I-IafeIane,, whlefr"e they
Iy ; and accordingly they continued their

deliveries -till the eighth’ of "‘Ma*y'"1'7_62,

when they were ftopped by an' order from
fir James Cockburne, it not being thought
neceflary to augment the magazines at Of-
nabrug at that time, e LT
'77Ap'prehenﬁVeiof,th"e lofs which muft
enfue from this, Meff, ‘Albers and. Co.
offered to complete' the remainder of their
contract at Munfter, bat before they could
receive a definitive anfwer, the army
marched away into the country of Heffe,
fo that there was no farther occafion for

ftocking  the magazines in the bithopric

~ of Munfter.

~ On receiving ,'info:‘matio}n bf thAis;‘ the
faid Mefl. Albers and Co. applied to the

- Commiffariate to know how the forage thus

left upon their hands thould be difpofed of,

‘but could ‘never receive a pofitive anfwer ;
o that they knew not how to act, till the

G 2 ' fale
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fale of thé Britifh ,maga\zvivn_cs in the year

1763, fuggefted to them to fell theirs alfos
which they did at near 100 per cent. higher
price, than the Britith. ma gazines were fold
for, and confequently leflened then‘]uﬂ: _d.e-.-,
mands ’ﬁppni the Crown of. (}r.g:at‘. Britain,,
by fo‘-mu‘chv. st T

" The lofs upon the fale of thefe quantities

of hay and firaw, (thatis to fay, what the
produce of that fale fell fhort of the con-

- t'ra&-.pxice)\-,., together with the feveral ex-

pences attending the faid fale, and the
keeping of the faid forage for fo long a
time, amounted to 5663 Guilders 10F Mgr.
the accounts of which were. prefented re-
:‘gula rly to the C ontrol ; but theli quiéation
of them could never be obtained, till the
order was iflued for bringing -all .demands
on account of the war 'to London, to be
"iqui"dated,by Commutfioners appointed for
that purpofe. .. . . o
 Nor was this the only lofs occafioned by
the failure of the Commiffariate to {u pply
é@friéges for . the performance of - this con-
tra. e
It ‘has been fhewn that. the neceflary
’ k;uéﬁtity,of oats was lodged in dcp?ts at
Hafelunne ; of thefe oats there remained a

. large \

8

( 8 )

large quantity undelivered, -when the ftop
was 'pilt by fir James Cockburne toany far~-
ther deliveries in the bifhopric of Munfters
but before the faid oats could poflibly be
difp’dféd ‘_'OVf, as the hay and ftraw had been,
the l‘ene‘n"iy* tdok p‘dﬁ’éfﬁéir of that part fof
the country, on the feventh; eighth, and
ninth of July 1762, and there took, ufed,
and’ deftroyed all " that they found' in'the -
faid depots. o T

“The vouchers of this lofs being laid bes
fore Mr. Commiffary Dyer; he examined
and allowed them’; but when the account
was prefented to'be certified, it'appearing

- ‘that 15799 rations of oatshad been-in-the
- depots, more than were neceffary for com-

pleting the contra@, that excefs: 'was re=
je&ed'; and {0 much only certified as; to-=
gether with: what had been delivered, com-
pleted the contra& 5 upon which certificate
payment was dccordingly obtained:; asit

- was known that the failure of  the Com= |

miffariate to fupply carriages for -de}i?zéfin g

©it, purfuant to-the contrac, was the caufe

of thefe oats remaining in the depots; ~and
confequently, that the Commiffariate was
juftly Tiable to pay for the lofs of them.
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The {ame reafon entltled the contra&ors

alfo to" payment for this excefs, the caufe

of which was, the’ Commrﬁauate s hang»_ :

obllged the contraé’tors to pmchafe oats, at
or near Ofnabru to contmue thelr deli-

veries, becaufe eamages ‘could not be fpared_

to tranfport them from Hafelunne, as herein
before: fet forth 3 and accordingly the ac-

count of this exeefs, with the Vouchers_

allowed by Mr. Commlﬂary Dyer, was laid
before the Control but the hqmdatlon of it
could never ‘be obtamed till the ozder was

iffued for bungmg all demands on account -

of the war to London, to be quurdated by

Commiﬁioners appointed for that purpofe;d &
‘ -—--Th1s account amounted to 6417 Gutlders_

“In confequence of that oxder" thefe tw
accounts of “the lofs upon the fale of the
hay and’ ﬁraw ; and of the excefs of oats in
~ the-depots at Hafelunne, were. laid before

the faid Comrnlﬂlonels, who on the twenty- .

eighth of February 176 5. made the follow-
ing report thereon, to the Lords of the
Treaﬁlry . |

“We have taken under conﬁderatlon an
€ aceount (prefented on the twenty -feventh

ot of December lafl under N° 57 “of Mr.
_ -« Legh's

¢
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Legh's lift of accounts, left in the Oﬁlce :
of Control) of 1ndemn1ﬁcat10n, COII"“_,
cerning a parcel of forage remaining
upan, hand, in confequence ¢ of a contract
made with the Britith Commifariate by
Albers and Co. and the charges anﬁng; \
_therefrom, amountmg in all, to 5663
Guilders 10% Stivers; and for. the in-
r‘formatlop of their lordfhlps do report,. .
<« That it does not appear by any. paper
rdehvered to us, that the exiftence of
any, depots of hay and ﬁraw, menttoned N
in the firft part.of the faid account, were

authenncally afcertamed and even ifthey

had been fo, that a general order to Mr.
to deliver what forage he
could, without {pecifying the quantity,
“which is all the authority ] laid. before us,
‘can ever engage -the crown to pay. for

any quantity he may pretend to have col~

account for Charges artﬁng from the‘

want of carriages for the delwery of a

~ quantity of oats alleged to haye remalned_

“ at Hafelunne,

«« We likewife report that the emftence

of the depots referred to, and faid to be

G 4
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in-Eaft Friefland, are by no papers bef'orc

Q

€qus. authentlcally afcertamed, and even
i

‘9‘.

if: they did exift; that we do by no
¢ 'means’ apprehend the crown 'can be en-
@ gaged to pay for thie errors arlﬁng in the

. 's¢ contractor’s éxecution’ of *his contra&
e by Iaymg n depots at Afuch a” d)ﬁance
<« ifrom the magazine ‘at Ofnabrug, as-did

<« ‘not ' anfiver for the éxecution of | then'

<6 contract;,  when' they “were obhged to
e ‘make others, by ‘which the contra& was

¢

"

fulfilled.. 'We ‘are therefore of ' oplmon

.« that' the - fald demands, amountmg as
e ahove to 5663 Gmlders IO Strvers_,

. -ought not t0 be paid.”

~ 'The inaccuracy of this report, and the
mftrfﬁcxency of the reafons upon, which the
reje@ion of thefe: demandsis founded; are

fo obvious, that they fcarce require bemg

'pomted out.

The exd’cenée of the depots of hay and»'

-ﬁraw at Lemford and: Ofnabrug is, authen-

'*'ncaliy proved by a notarial docummz‘ of G.

D. Bahrens, imperial fworn notary pubhc,
attefting the fale of the faid quantity of hay
and ﬁraw, ‘the perfons who bought them,
‘and the prices for which they were {0ld;

o than whxch the nature of the cafe; and the

. ’ laws

( & )

fews of the eountry do not admlt of fhonger
PIOOf R _ Whe ey

As to the fecond rea{‘on,dlt is fuﬁiment to

fay, as hath been herein before fthewn,
that the demand is not founded on a. general

- order to. dehver forage without. fpeczfymg

the qua,nuty, but on an’ exprefs . contrac.
Wlth .the Commxﬁ'amate, ~which contra&
mdifputably engages the ‘crown to -pay- for
the quantity collected in their depots,. '

To the obje&ron made to -the- fecond

artlele, that is, -the lofs of the oats at Ha-
{elunne, the ftate of that lofs herein before

fet forth; is a {ufficient anfwer. . The ‘ex~

iftence of the depots at Hafelunne - was:
proved certainly, when the refidue of the
lofs there was paid, and is farther proved
by the atteftation of Mr. Commiffary Elliot,
who, in a letter of the third of June 1762,
{precedmg the lofs) fays exprefly, < that he-

- 5¢ had given orders to - the magazine- ~di-
- ¢¢ rector Mr. Ruife] to, examme the. depots

£ at Ha(elunne,’f &c.‘- - :
As to the obje&ron to thefe depots, of

»theu been formed in Eaft Friefland ! it is

beneath an anfwer. Hafelunne is in the -

br{hopx ic of Munfter, and the neareft. piaCC'
upon the river Ems to Ofnabrugi— - = =
The
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“The miftake by which the amount of this

account is funk in the precedlng, is a fuf-
ficient proof of the 1naccuracy of this re~

POl‘t.

roved to be. w1thout foundatlon, the faid

Mefl. Albers and :Co. have a juft right to’
payment of the joint amount of them, be-
“ing 12080 Gullders and 29% SthCl'S, Hol-

land currency

o

.As-the reafons therefore given for the re-" |
Jeéhon of thefe two accounts are thus

{ 93 )

R S TIIT DIPTSR ISP S

OF

HENRICK MULLER

UPON THE

CROWN of GREAT BRITAIN

FOR

An Over-charge of Carnage dedu&ed from

~ his Accounts by the Commlﬁ'amate in

Germany

B .,'N.fettling ‘the accounts of deliveries
A made by Henrick Muller, in perform-
ance of a contra@ with fir James Cock-
‘burne, a miftake was made in.the diftances

between his depots -and the ‘magazines ;

“and in confequence thereof, an over-charge
of carriage deduced from his faid accounts

in the certificate granted upon them byMr.
Commiffary-general Legh ; and of courfe

in the payment he received. -
Upon the difcovery of this miftake im-
mediately - after, Mr. Commiffary Legh

granted
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granted the faid Muller a certificate of this
over-charge, dated at Hanover, June 30,
1763; but before payment could be received
" the offices were clofed, and the order iflued
for bringing all demands on account of the
war to London, to.be liquidated by Com-
miffioners appointed for that purpofe.

The hurry and confufion. caufed by the
{hortnefs of the time limited for bringing
~over thefe demands is too well known. In
that hurry, this certificate was confounded
among other papers, where it remained un-
difcovered, till fince the clofe of ‘the faid
‘commiffion, and confequently never could
be prefenfed to them. L

As there cannot poflibly be any objection
"made to this certificate,” the faid Henrick
Muller therefore has a juft right to payment
of this over-charge, amounting to 38z
Ducats 2 Rd..and 30 Mgr. S




