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LETTER, &

DeaARr Sir,

IN converfation the other day on the

~continuation of Mr. H——’s Impeach-
meﬁt in 2 new Parliament, I happened
to remark, that the lawyers in the Houfe
of Commons feemed to make a.\»worfé
figure in a late debate on that queftion
even than they ufually do on conftitu-
“tional points. You then mentioned a
Pamphlet written by one of their 'Bbdy*’
~as having given general faiisfa&ion on

# ¢¢ An Examination of Precedents and Principles,

from which it clearl); appears, that an Impeachment

determines by a Diffolution of Padiament. By a Bar-
© rifter,” ‘
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| (2)
the fubjec’i’.———l return you that Pamphlet
which you were fo good to lend me,
accompanicd with ‘a few obfervations
upon it.

The Author begins by endeavouring
to prove with great gravity, that pro-
ceedings in Impeachments ought to be

carried on ‘according to the Law ‘of Im-

‘*Péachments, and feems to pxque himfelf

upon this difcovery.

He then proceeds to thew (and that

is not quite fo eafy) what the Law of
Tmpeachments is. )
The only part of the law of the land

on which -proceedings in Impeachments

can depend, is confefiedly the Law of

Parliament ; and the Law of  Parliament

" Being founded chiefly on ancient ufage

and precedent, he very properly pro=

duces

( 3)

duces all the cafes in any way relevant

to the abatement or continuation of

Impeachments; and the refult is, that

this Writer (though he afterwards en-

deavours to make a cafe), is himfelf

obliged to allow, that no material cafe

Cquld be difcovered after forty years fe-

rious ‘attention. In fa&, thele cafes and -

- precedents are fo contradiftory and in-

concluﬁve, that no feries of precedcnts,

nor even one ﬁ:xong direéting plecedent.

can be drawn from them. chh how{

ever as they are, they clearly tend to

favour the centinuance of all Procefles

in the Lords after a Diﬂdluti¢;1. Writs

of Error are fully determined 5 con-
tinue over-to the next Parliament, and
this goelsi a great way to c&abli[h the
principle. On the 19th of March 1678,
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( 4 )
the Houfe refolved (as it fhould feem

unanimoufly) ¢ ‘That the Diffolution of

¢¢ the lat Parliament doth not alter the

« ftate of the Impeachment brdught lip
s¢ by'the Commons in that Parliament.”

On the 22d of March, 1685, this
okr(.ier‘ was reverfed upon a divifion and
a proteft. Notwit_l}i’tanding which, in
169“‘0,,» thé Earl of Peterborough was
keptr prifoner in the Tower after a Dif-
folution had intervened;fandwras bailed
at the bax of the Houfe upon the opi-
nion of the Judges (not' that the précee_d—
ings had abated by the Diffolution), but

that he came within the general a&t of
pardon, which he pleaded accordingly.

This Author not finding precedenfs |

much to his purpofe, is reduced to endea-

3y

vour ¢ #o fortify precedents éy‘ principles ;
| | | and
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and his chief argument is undoubtedly a
very curious one.—-Anciently at common
law all actions abated by the demife of
the King; but this being found injuri-
ous to public juftice,” even in cafe kof

that rare event, was remedied by 1 Ed.

- VI. c. 7. where it is enafted, that no

procefs fhall be difcontinued by the grant
of a new commifflion; therefore, fays

the learned 'genrtleman, that rule of

proceeding which was found fo incon-

venient in the common law as to call
for the remedy of a flatute, ought‘ by
all means to be adopted in Impeach-
ments (where no fuch rule has ever
been eftablithed), becaufe this rule is

analogous to a law which it has long

fince been found neceffary to abrogate ! -

He would then endeavaur to perfaade

us,



| ( 6)
us, that the two Houfes of » Parliament
are Commiffioners, deriving their {ole au-
thérify under 'the King’s commiffion 5 and

obferves, that the power which creates

can at any time deftroy.. What can he

mean by this jefuitical fqph—iﬁry? Would

not one fujppofe that the Kipg could

take away as well as create peerages !
Does he not know, that the King is
dbliged .by law to call -a Parliament
within a determined time, and to {fum-

mon to it every Peer of the realm ?

And that he does not c¢reate, but af-

femble the two Houfes? In another

place he has recourfe to the poor expe-

dient ‘of arguing to gemerals from ex-

treme cafes, which may be pleaded as
exceptions, but can never be flated as
examples. He fuppofes the Houfe of

' Lords

| (7))

Lords meetin g after a Diflolution to- don-
fift wholiy. of new perfons, becaufe a
plague or an earthquake are phyfically
poﬁi’ble. Is this fatisfattory ? Is it even
ingenious ? | | |

What does he mean by attemping to

‘invalidate ‘the authority of ‘a Parliament

becaufe ‘it ‘was contended in the Houfe

of Commons -that the King had no

power to pardOh a perfon ~impéachedi;

-and that Bithops could not vote. in

‘capital -cafes? Would not one fuppofe

that thefe we:é illegal and unconftitu-

"t}ional do@rines ? Coul:d any -perfon- un-
acquainted with ‘the fac pofiibly con-
-ceive, - that :the law has been déclar’ed
‘to be (12'& 13 W. IIL c. ii.) that no
"par‘don “under 'the', great feal fhall be

pleaded to-an Impeachment by the Com-

mons

e
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(8)

mons of Great Britain in Parliament?

and that it is an acknowledged fact that -

Bifhops in no inftance ‘have ever Joown
their mitred Jronts on trials for capital
offences, or evem upon impeachments or
~indi&ments in full Parliament *.

No, Sixjj fo far from fhaking .my}

opinion on the abatement lof_*thev pre~ -

fent .Impea'chmen_t‘, ~this Pamphlet has
‘tended much to confirm it. 1 thoqght
the cafe‘:, againft it a very flrong ont,
but till now I was not aware of all
the weaknefs of the oppoﬁtveycpinion. \

This Writer fays that where prece-

dents are not fufficient they muft be

fortified by recurring to principles. I

fhould _ rather “have confidered ‘p‘rece-

dénts, .which may be variable and con-
* Blackftone’s Comﬁaen;. B.IV. C.19. 2.

| tradictory,

(9)

tradictory, as fubordinate to principles,
which are fixed ayn‘d ‘unalterable. For
pfinciples derive from the ‘nature of
the obje® to be operated according to
the rules of reafon and fenfe; and nof
from feeble analogies or quaint tech-
nical opinions. Of thenatufc and ob-
je&t of Impeachments, hhe\_ has . wholly
negle@ed to enquire; though this is in
fact the only enquiry which could lead
to any prinéiple' at all. |

He allowé,_' that an Impeachment is
a précecding St generis; in many great
points ditfimilar and unanalogous to every
other kind of criminal Proéedure. But
inftead of deferibing this peculiar genus,

he runs off upon an expreffion of Lord

€. J. Hale, and contents himfelf with

fhewing, that the title of the Jfolerin
| C : Grand
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Grand Inqueft of the nation does not very
accurately expi‘efs ‘the funions of the
Houfe of Commons when they im-

peach. =

Impeachment is a right retained and

aflerted by the reprefentatives of = the
people to arraigﬁ in the‘highei’c“éoui‘t
of judicature ‘public delinquents, whofe
crimes and mifdémeanqré are ‘either not
cognizable by the laws, or their per-

fons covered by the pardon and pro-

~ te&tion of the Crown. And he_r’e'-'we

are to obferve this effential difference
s .
between Impeachments and every other
criminal procefs, that an Impeachment
does not originate with the 'King';
whereas every éther criminal procedure
ftates the offence to 4h’avc been _"é'(;m-'
mitted againft the King, his cran and

dignity.

( 1r )
dignity.. In all law procccdilﬁ_gs_,thc
Kméls - confidered as the head and
fountain of Juf’uce In Impeachments
he is not mentioned at all. This fun-
damcntaI diﬂer_ﬁcncc is alone {ufficient

to preclude alli_analogy. between pro-

- ceedings. derived from fuch different

fources.

From this- great leading circumftance,
the following cqnfequences mayﬂ be
drawn: | o

L That Trhpeachn'ients are confined
to crimes and mifdemeanors of a public

nature ; by which the ftate, the nation,

‘the conftitution are hurt or endangered;

and their principle cannot be applied
to crimes againft the executive power ;
all which are or ought to be pro-

Cz vided
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(12 )
vided againft by the commeon and ftatute
lavi. V
[I. That Impeachments, exifting only
in the two -Houfes of Parliament, and

{ubje&t ‘to no {uperior ‘or. external con-

trol, muft of neceflity be directed and ‘

governed by fuch refolutions and orders
(which in this cafe arc laws) as the
two Houfes fhall think fit to conftitute

each for the regulation of its feparate

~ part in the proceeding; and in framing

thefe refolutions they neither are or can
be bound "by any law but the general
rules of wifdom and equity.

III. That a new Parliament has there-

fore an undoubted f‘ig’nt to confider and

Adetert-nine whether an Impeachmen‘t pro-

ceeded upon in a former Parliament thall
continue or abate, or be ‘taken“up de

nova.

| ¢ 13 )
novo. - 'To every one of thefe confidera-
tions their powers are afluredly compe-

tent; and their deliberation feems fole-

ly to be guided by the circﬁmi’gances of

the cafe in ‘queftion before them, and

not by what other Parliaments have

thought fit to do at other times and

under other circumftances. This Author

himfelf invalidates the precedent in Lord
Danby’s cafe from the violence of the
times; and other prebedenté ;may be
invalidated or difregarded for other rea-
fons ‘at the difcretion of Parliament, -

IV. That if Impeachments abated by
a Diffolution, the efficacy of Impeaéhment

“would be /0 falfo under the control

of the Crown, and therefore in effe&
nugatory ; but Impeachments have always
made a part, and a valuable part of the

con-

e o R
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( 14 )
conflitution; therefore Imp‘eachménts do
not neceflarily abate upon the diffolution
of Parliament.

V. That for the fame reafon, the King
cannot pardon a perfon 1mpeached The
12 and 13 W. IIL only declare - ‘what
muft upon the principle have always been
the law ; for, as has been before obferved,
thé .‘oﬂ’encé is ftated not as committed
a/gain;ﬁf the King, but againft the people.

Through the whole of this pamphlet,
there appears an inclination to lower the
dignity -and confequence of Parliament,
and to exalt and magnify the prerogative
of the Crown. For what other purpofes

are we. told that the Houfe of Commona

were io more than 6uméle pez‘zz‘zomrs to,

the King and the Lords ? or that the Par~

liament are no more than Gommzffioners,

deriving

( 15 )
derwmg all their power from the ngs
Cammz/’ o ? e, &e. '

This I am forry fof; not beCédfé I

think this paiﬁphlvee likely to give ahy
force to fuch do&rines, but becaufe I
underftood from, you that the Author is
employed in a great feminary, to inftru®
youth in the principles of our laws and
conftitution.

~This Writer confiders it as a mwﬁrom
dotrine to affert that the proceedings in
an Impéé'chment are not bound by the

fame rulés of evidence which govern the

. inferior Courts ; but if, as he allows, the

whole procefs of an Impeachment is_fus
ge;zérz's, diffimilar énd unanalogdus " to
every other kind of criminal procedure,
why may not the rules of evidence differ
alfo? The rules of evidence in the civil

law

LRI
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law differ from thofe of the common
law, they dlﬁ"er in the Court of Chan-
ceiy and the Court of ngs Bench.
In Impeac hments they ought to be found-
ed on prmcxples ‘the moft hkely to 1n-‘
ve"ugate the truth ; to afcertam the inno-
cence or gmlt of the culprlt, there is no
reafon that they fhould be rlgtdly the
faine which have been adopted in any of
the Courts of the'Kihg’s Commiflion,
VVthh have no conne&xon, or any thmg
in common, with the proceedmg upon
Imneachmem.

He has ccutxouﬂy avo1ded drawmg any
argument from the great 1mportance it

may frequently be of to the well being

of the nation that an Impeachu

or fafety
ment (hould be able to proceed to effect.

T he happmefs of millions may be at
ﬁak.e,

(17 )

ﬂake-- but of this ]awyers thmk little,

| provxded their crczfz‘ 1s not in- danger

I could not read W1thout ﬁmlmg‘

this - gentlemans concﬂxatory aﬁurances
that he has recelved no. fee from the
delinquent whofe caufe he . aanowIedges

to plead Perhaps he has never “heard

. how, a few yearsago, a great. fufpe&ed

chara&er rewarded the (pontaneous €X=

ervtioins_,of- a moi’c, able advocate. Emi-

\.

‘nent {ervices, -in.»critical circunlﬂanceé,-

are not hkely to remain unp If this

lcarned gentleman could eﬂabhﬂm his

| do&rine, that Impeachments are carried

on under the King’s Commifim, which
Commi t/fion the ng can revoke or vacate

Whenever he pleafes, and that the delin-

‘quent may afterwards plead autrefois con=-

vif to any renewal of the procefs, he
| D | would



(18 )
would have completely dr;ivvn‘ fhe»-“ﬁing

of this formidable enemy to oppreflion

~ and peculation.

I have troubled you w1th thef’e obfet-

vations, becaufe you feemed to fay that

‘this pamphlct was conﬁdered by thc Pub-

lic ; which I thould not. much wonaer at,

from a kind of technical g;,avlty‘ about it,

e

under the -cloak of which lawyers of

phyficians may fmuggle any nonfenfe |

upon the people.

I am; Sir, &ec.

FINTIS,
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