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s T A T E
QUESTILON,
HOW FAR
IMPEACHMENTS

DIS’SOLUTION or PARLIAMENT ?

It is the Power of Impeachments has hitherto preferved the
Conftitution of this Government from the many Attempts of
€vil Minifters ; and ’tis to that we muft always owe the com-
mon Safety; and therefore the.Poffibility, Suppofition, or
Reality, of a Hardfhip to a private Petfon, muft not ftand
in Competition with the publick Safety, nor with the Rights
and Liberties of all the People of England. _

Vindic. of Rights of Commons, by Sir H. Mack-
aworthe—Ld. Somers’s Tracts, vol. 8. p. 347.
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| ADVERTISEMENT.

THE Author of the following fheets is
fully aware, that they are offered to the

N

| Public much too late in the difcuffion ot
). the fubje& to which they relate, to entitle
him to the flighteft claim to Originality either
of Argument or Illufiration.—If this Dif-
avowal was ne‘ceﬁﬁary while his work was
preparing for the Prefs, it is become much
more {o fince the publication of a ¢ Review
¢ of the Argurgexlfs in favour of the Con-

> in which

¢ tinuance .of Impeachments ;’
the courfe of Reafoning, which he has
adopted, has been already fo forcibly and

elegantly purfued.—The Subje® however is

certainly both of extent and importance
enough to claim the fulleft inveftigation.—-
| | A dif-

|
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vi ADVERTISEMENT.

A different arrangement of the fame mate- -

 rials, another view of the fame Arguments,

may have its ufe in enforcing truth, and de-

teCing fallacy. This confideration alone has

deterred him from fu_ppréfﬁng the refult of
his refearches.—The candour of the Public

muft determine how far it can avail in his.

juﬁiﬁeatiom

State of the Queftion, &c.

¢

THE Diffolution of the laft Parliament having
put a ftop to the actual continuance of the Trial
of Mr. Haftings, under an Impeachment by the
Houfe of Commons, a Queftion has arifen as to
its legal effect on the proceeding itfelf. If this be
confidered abfirattedly from the Cafe on which it
arifes, and with a reference only to its political
confequences, it muft be the with of every unpre-
judiced mind, that no accidental 'change of cir-

cumflances, no technical objections of form, thould

impede the courfe of Juftice, or fruftrate the ex-
culpation of the accufed. If we then turn to
Hiftory for an account of fimilar Proceedings,
we muft be ftruck to find, that a decifion has been
folemnly made by the deliberate confent of the two
Houfes of Parliament, on this very point, which

was
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L8131 .
was followed by the conviétion and execution of
one of the perfons’ whom it affected ; and, ﬁncq
the Qqeﬁion‘is ftill agitated, we are led to ?ﬂc,
Whether that Decifion was juftified by the ancient
ufage of Parliamentary Judicature, as wel'l as by
the acknowledged principles of the Conftitution ?
What has occurred in fubfequent times to affe&
the validity of that Determipation? or, laftly,
Whether it be in itfelf fo inconfiftent w1.th tech-
nical legal reafoning, that neither aut‘h?rlty, nor
the idea of general convenience, can avznl' to fug-_
port it > The whole fubjet will, I believe, be
embraced, by confidering what can b.e urged
on each of thefe queftions in the oyder in which

they arife.

PART

/

T HE Decifion to which 1 haie allu-dcd is the
Refolution of the Houfe of Lords of the 19th of

- March, 16478-9, which adopted the Report of the

Lords Comumittees *for Privileges conceived in
thefe terms ;' ¢ That the Diflolution of the laft
¢ Parliament doth not alter the State of the Im-
¢ peachments brought up by the Commons in
¢ that Parliament.” Thefe Impeachments were
two; the firft brought up Dec. sth, 1678, againft
the Lords Arundel, Powis, Bellafis, Petre, and
Stafford ; the fecond Dec. 23d, againft the Earl

of Danby, both agreeing in the fame charges of

Treafon and other High Crimes and Mifdemea-
nors, but differing in almoft every other circum-
ftance, and the latter only accompanied with Ar-
ticles exhibited. ‘The former was founded on a
belief of the exiftence of the famous Popith Plot,
into the Examination of which the Houfe of Com-
mons had entered with great zeal, and much pre-
judice, as foon as they were affembled in the pre-
ceding O&tober, The Confideration of the im pro -

B bability
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bability of fuch a Plot, arifing from the Defigns

attributed to it, the perfons fuppofed to be con- .

cerned in it, and the charafter and deportment of
the Witnefles who made the difcovery; together
with all the hardfhips to which the accufed were
expofed in the fub{'equent ftages of various pro-
fecutions, is foreign to the fubjet of this Enquiry.
—1In a more popular difcuffion of it, thefe topics
may be employed with fome hopes of fuccefs to
influence the paffions, and mifguide the judge=
ment. - It will be readlly admitted that fuch wds
the ferment of men’s minds at thls time, occa-
fioned by the applehenﬁons of fome, and the de-
figns of others, as to throw a conﬁderable degree
of fufpicion on every tranfadion in which this
prepofleffion could operate ; but on the other
hand it would be unfair to contaminate with this
Afperfion any other cotemporary pxoceedmgs,
which were founded on juft and conftitutional
principles, and fiee from the political infe@ion of
the times—Let it be obferved then, that the Houfe
of Commons had already carried up their general
Impeachment of the five Lords, which thofe who
judge leaft favourably of their pmceedmgs, think
they were in no great hafte to profecute ;- When
their attention was called off from this grand ob-
je€tof National alarm, ta an mveﬁ:gatmn which
excited fimilar zeal without the 1mputat10n of

{fimilar delufion, " This was the Aﬁ'au‘ of the Earl
of Danby, whmh was not brought before the

Houfe

[ i1 3

Hotfe till Dec foth, in the manner that is ton
well known to reqilire repetition here, and pro-
ceeded - ‘upon with fo much difpatch, that on the
23d, as we have feen, not only the Impeachment
but the Articles, | were carried up to the Houfe og
Peers,  Ir will be fuﬁ‘iment to obferve upon this
cafe, to dxﬁmgmfh it from that of the other Lords
1mpeached that an occafion never prefented itfelf
i whick the Houfe of Corhmons more conflitus
tlonally éxéited their ptivilege of accufation, or in
which the principles on which that privilege is
founded wéie more juftly felt and illuftrated—1
fpeak ot here of the form in Wthh the Articles
were framed (which # was oppofed by fome of the
fnoft eminent Lawyers) nor of the fubfequent
queftions that arofe in the cafe; 4l lefs of the
perfonal hardﬂnps of Lord Danby, who {eems to
have mcurred as little blame in this tianfaction,
as was poflible for any conﬁdent1a1 Minifter of
fuch a Prince; but of the great end of punifth-
inent, example, and of the objec of that example,
the fature fecumty both of the crown and peopleﬁ
It was plain that the Intereﬁs of the Nation, and
thofe of its alhes, had: been offered to fale, for zi
price; the objeét of which was avowed to be, to
eoable the King to govern, at leaft for three years,
without the controul of Parliament—The Oﬁ'enc;
was eﬁabliihed,'WTHe;“e was the Offender to be

.f Serjeant Maynard, Serjeant Crooke, Mr. Powle.
B2 : found ?
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{ﬂ’oum’i;> the faving Maxim that the King can do
no wrong, which in appearance exalrs the Prero-

gative out of all bounds, but in reality affords che

only rational controul to it, was not to be vioiated :

in vain did the King interpofe; with* a rafhncfs, -
that however laudable in private Friendfhip, was
deftru@ive of the firft principles of the Govern-

ment in which he prefided, to take upon himfelf

the refponfibility attached to the great Offices of
the State; the Houfe of Commons purfued their
objet with firmnefs; refolved by ‘cruthing the
hand that executed, to deprive the head that con-
ceived the mifchief, of the future means of car-
Tying its defigns into effe@—With this fpirit the

Parliament broke up, Dec. 3oth, not without

fome altercation between the Houfes on the fub-
je& of {equeftering Lord Danby—The new
Parliament met on the 6th of March, but
the Houfe of Commons being engaged in a

Conteft with the King about the choice of a

Speaker, proceeded on no other Bufinefs till the
15th of March. In the mean time (on the 11th)
the Lords referred it to a Committe to confider
s Whether Petitions of Appeal which were pre-

¢ fented to the Houfe in the laft Parliament be =
¢ ftill in force to be proceeded on;” and ‘the

¥ e in me convertite ferrum;
~ mea fraus omnis, nihil ille neque aufus,
Nec potuit, , ' Vira,

aexi

[ 13 ]

next day it is farther referred to them ¢ To con«
« fider of the State of the Impeachments brought
¢¢ up in the laft Parliament, and all the incidents
¢ relating thereto.” The Prorogation on the
13th prevented any thing being done on thefe
references : they were therefore renewed when the
Parliament met again on the 17th of March;
and the next day Lord Effex reported that the
Tords Committees * Upon perufal of the Judge-

<« ment of this Houfe, 29th of March, 1673,

¢ are of Opinion that in all Cafes of Appeals and
¢ Writs of Error, they continue and are to be
¢ proceeded on iz flatu quo, as they ftood at the
« Diffolution of the laft Parliament without be-
¢¢ ginning d¢ movo—and their Lordfhips are of

s¢ Opinion that the diffolution of the laft Parlia- -

¢ ment doth not alter the State of the Impeach-
¢ ments brought up by the Commons in -that
¢¢ Parliament”—to which Report on the next day
¢« After fome time fpent in confideration thereof,
s¢ the Houfe agreed”’~—and in confequence, on the

2oth, Lord Danby was ordered to put in his-

anfwer, . From this detail it appears, that-the

" whole of the Enquiry which led to this Adjudi-

cation, originated in the Houfe of Peers, without
the flighteft intervention of the Commons, who
were certainly the moft likely to be infefted with
the party {pirit which has been imputed to this

- tranfation : ‘that its firft obje& was the State of
Petitions of Appeal ; a queftion of general im-

POI‘(I
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port as a rule of proceeding, totally unconneted
with the prevailing Diffentions of the time; and
that, if a political bias muft be attributed to this'
“judicial regulation, becaufe the Lords Shaftef-
bury and Effex prefided in thefe Committees, it
certainly was direted more immediately againft #
Lord Danby, than the five Lords, both as the
Impeachment againft him was in a more advanced
ftate, than the other; and alfo from his anfwer
being called for as foon as this decifion took place.
Tt is indeed difficult to judge how far private and
particular motives may influence the difcuffion of
any public queftion ; but it is obvious that this
was a period when a decifion on both thefe points

of civil and criminal Judicature in Parliament

was likely to be called for : this was the firft Par-
liament, except that which fucceeded the fhort
" Convention Parliament, that had met after a dif-
folution by the King fince 1640, and as a féw years

before, the Effect of a prorogation on Petitions of

Appeal had been confidered, it was natural that
now the Enquiry fhould embrace the cafe of a diffo-
lution, which not being then forefeen, had not been:
provided for. If this is a fatisfaory account of
the introduction of the Subje& at this time, its

* This Idea is firengthened by what was faid by Lord
Anglefea at a Conference, Ap. 12, 1679, on the Bill of
Attainder againft Lord Danby ¢ That in #he mmjézﬂzan qf
“¢ this affair there were two points gained by the Houfe of
A Commons, one of which was this decifion,

being

S
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being extended to the queftion of Impeachment
was an obvious confequence; and if, as has been

"“fhewn, the decifion of it pointed chiefly at Lord

Danby, it is not only, in a great meafure, cleared
from the fufpicion of influence from the popular
frcnzv, but, as the Lords were certainly in general
not very * hoftile to that Nobleman, it carries thh
it the ftronger marks of impartiality. '

- Let us now fee on what. this Refolution of the

Commigfee, thus adopted by the Houfe, was
- founded ; they flate in the firft place that it was

+f+ ¢ Upon perufal of the Judgement of the Houfe;
¢ 29th of March, 1673 ;” and the journal of the
Houfe was ready ta be produced to authenticate
it: to this then we muft refer for fuch Preces

# The Houfe of Commens feem fufpxcxous of them through
the whole of their proceedings—Sir T. Clarges faid in a

~ debate, May the gth, 1699 : ¢ the whole manner of the Lords

¢¢ proceedings fince the plot feems.extraordinary, and I defpair

¢ of Juftice from them”—the Commons complained of their

allowing Lord Danby’s pardon to be argued ; and f{uffering the

Bifhops to vote ; and appointing an early day for the Trial

of the five Lords, when they intended to procecd agamﬁ'
Lord Danby, whom they fay they had impeached firft by
Articles. . Grey’s Debs, Vol. 7.

g It feems ektraordinary’ that Mr. Chriftian, in his pamphlet
on this fubject, fhould have omitted this part of the report in
his Appendix of precedents, which Vperhaps accounts for
his faying (p- 28, 2d Edit.) ¢ That no precedent authority
“ or principle whatever is cxted or referred to by this
¢¢ Committee,”

dents
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“Jents as it afforded to illuftrate the. point before
them. Whatever was the occafion of that refe-
rence, it certainly had no relation toany fubjett ?f
political difference, being confined to the cafe of pri-
vate fuits, at a time when no public profecution was

depending, which might be influenced by the

determination of it. It was in thefe terms,
¢« Whether an Appeal to this Houfe (either by
¢ Writ of Error or by Petition) from the pro-
¢ ceedings of any other Court, being depending
" & and not determined in one Seffion of Parliament

¢ continue in ftatu quo unto the next Seffion of .

« Parliament without renewing the Writ of Error

- & or Petition.” It fhould be obferved however

that when the Lords Committees make their
Report, and ftate in it the ‘Matter they underftood
to be referred to them, there is this material infer-
tion in the terms of the queftion, viz. ¢ Or any
< other Bufinefs wherein their Lord/bips aft as a Court

. . . . X3 ” -
< of Fudicature and not in their legiflative capacity.

Thofe who are better acquainted-than I am with
the forms of the Houfe, ‘will determine, which
ftatement of the queftion is moft likely to be
accurate, that taken down by the Clerk when the
referencé was made, or that returned, as it muft
have been, in writing, by the Lords who had
“been employed in the inveftigation of it; it is
fufficient for the prefent purpofe, that they who
made the report fo confidered the queftion, and

accordingly declared their opinion generally 5
| ¢ That

i e e e e A L e
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¢ That bufinefles depending in one Parliament,
¢ or Seflion of Parliament, have been continued
¢¢ to the next Seffion of the fame Parliament, and
¢ the proceedings thereupon have remained in
<¢ the fame flate in which they were left when laft
€€ in agitation;” and that the Houfe approved of
< this Report, and ordered it accordingly. In order

" to warrant the conclufion they draw, the Commit-

tee refer to precedents of a criminal as well as a
civil nature, and fome that apply to a diffolution.
as well as a prorogation ; which laft were appli-
cable a fortiori to the cafe before them.—What

effect thefe had upon their judgement may be col-
lected from the terms in which they convey it

for though they do not choofe to exceed the limits
of the queftion which they underftood to be re-
ferred to them, yet they cannot refrain from hint-
ing an epinion as to Bufinefles depending ¢ 7z
¢ oge Parliament,” as well- as ¢ in one Seffion of
“ Parliament.,” 1 fay binting, becaufe it is mani-
feft that the fentence is incomplete as it ftands,
and requires to make it perfeét the correlative of
€ the next Parliament,” as that branch of it which
relates to ¢ one Seffion” is fupplied with that of
€ the next Seffion.”

It appears from the Precedents flated. in this
Report, that in civil cafes which were. brought -

either originally, or by way of Appeal in Parlia-

ment, it was ufual to grant a * Scire facfas return-
‘ - C able
+ 1 omit referring to thefe cafes, becaufe Lord Hale, in his
treatile
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ablé in 1he next Parliament after tl?c Ref:ord wag

i)rought in, 1 admic that in ancient times this
term was frequently applied to exprefs the aext Sef-

Jions 3 but it cannot be denied, on the other hand,

“that it was at leaft equally adapted to convey the
jdea annexed to it at prefent ; fo that, though
évéry Seffion might then be ’copﬁdctcd as a fe?a-;
rate Parliament (as to all purpofes of legiflation
ﬁt‘ is admitted to be), yet, what was m.ore {fubftan-
tially diftinét by a diffolution, _-muﬁ fiill be com-
.prehended’ under the fame term+-. It appears
;further, that when the cafe was part heard, a day

. . ..;.
was given to the parties to appear in { the next

‘Seffion, or fometimes in the || next Parliament, when

i

treatife on the Jurifdiction of the Lords Houfe, p_%*mted F)y M:;
i{argrave, fiates exprefsly; ¢ regularly the Scire facu;s I:vp
& returnuble the sext Parliament, or the next Seffion o | ar-
€ lialmei.xt.;’_’ p. igo. He adds, « But though the award was

« fuch, yet the wiit was rarely, if at all, taken ont till the

«¢ new Parliament fummoned.” That is, the Houfe being pof-
fefled of the caufe by the Record being bfought up, Q.rdered the:
party complained of to attend the dec1ﬁ0§ of it in the ne-;:z,
:l’arlz'aizzeizf., ‘When the ’Writ_ was a&uallx‘fued out 1s perfeétly
1Aml—:a;\(;;:fi)hriﬁian, wha raifes this objection, admits that three
of the cafes were proﬁceédcd on in new Parliaments. p. 26

" { Cafe of William de Valentia, 18 Edw. I and of John,
King of Scbt]and, 21 Bdw. L. In,thefe the ¢ next 'Parlz:z'meﬂt.
feems to mean only the < aewt Seffion” Rqﬁt of the (?oms
mittee, 21 Jac. ’

| Cafe of William de Bregufe, 30 Bdw. I moft clearly fo.
| Gafe of Brepuler 5¢ fhe

£ 1.7 |
the caufe - was proceeded on; that * inquificions
were often gra1&t¢d' to afcertain fome fadts in difs
pute, and in thc; mean time the bufinefs flood over
to the next Seffion or next Parliament.—In crimi-
nal cafes it appears that Commiffioners wete fome-
times appointed to “f-hear the anfwer of the ac-
cufed, }fometimes to proceed to hi§ trial: the
confideration of ‘which, with every thing relative
to it, was adjourned to the next Parliamenti—
Such were the authorities from which this Coms
mittee drew the inference above-mentioned, the
principle of which is deducible from the very
* Cafe of Hugh de Lowther, 18 Edw. I, -

+ Cafe of the Archbithop of Canterbury: Mr. Chiriftian;
who in his firft edition thinks this muft have been an adjournn‘

ment only to another Seflion, becaufe there are no Writs of

Summons to the Commons to be found in Prynne’s Collettion
applicable to this time, in his fecond more reafonably exprefies

his doubts about this conclufion from the poflibility of Writs

having exifted which were loft before the days of Mr. Prynne.
A Summons to the Lords is preferved by Dugdale, p. 2225
dated 74 Feb. 1343, 17th Edw. III. for a Parliament to be
held on Monday, 15 days after Rafter, at which day it appears
from the Rolls of Parliament, flated likewife in his Appendix,

P37 the Parliament mef; in which the café of the Archbi&o}_j

was re-confidered. - , ' :

1 Cale of Hugh Faftoff or Scafiolk.~=This was at firft quef~
tioned on the fame ground as the former; but i is now ad-
mitted to be free from that objedtion.~If is faid indeed to be
zn original Petition in the new Parliament, which it certainly
is, but the obje& of it fhews that the caufe was (! retained
by the Lords, who are defired to proceed in it to his acquittal:

€ 2 terms

1
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L 201
terms of the queftion, viz. ¢ the diftin&ion be-
¢ tween the bufineffes in which the Lords aft as”
¢« 5 Court of Judicature and thofe which come
¢¢ before them in their legiflative capacity.”
Without this extenfion to their judicial proceed-
ings they could never have attained the ends of
Juftice, when Parliaments fat but for a very fhort
time, and often not in the Metropolis, where the
ordinary Courts were ufually held.—That this
conclufion was fairly drawn as to Writs of Error

~ will hardly be difputed, when it is feen how * Lord

Hale exprefles himfelf on this. fubje& recently
after it was thus fettled : ¢ What effe& (fays he)
¢ an adjournment by the King (which he had

"« before explained to.mean a prorogation) hath,

¢ was a bufinefs formerly of great debate ; but

¢ now it is by #f¢ and cuflom, and partly by decla-
< rative orders, fettled. 1. AstO Wrrits of Error
¢ and caufes depending there as a feparate Court

¢ from the Commons, heretofore it was held that
¢ an adjournment, without fpecial words tf) ad-
¢ journ all caufes in flatu quo, had difcontinued
¢ g1l fuch proceedings in the Lords Houfe, and
¢ they were put to begin all again ;—and thus I
¢ remember it was ruled in the Houfe, Bridgeman
“« being Keeper. But fince that time, upon fearch
« of prec‘edents;‘ it hath been ordered and declared

¢¢ by the Lords, that no difcontinuance -arifeth in

#* Jurifdi&tion of Lords, p. 167.
¢ fuch

Y

[ a1 ]

e {uch cafles by adjournment, but they are to
¢ proceed as they left the caufe laft Seffion. Aud
<< zruly it flands with reafon 5 for thefe proceedings are
< iy the Lords Houfe as a diftinét Conrt” He ap-
proves, we fee, the principle, refts the decifion
upon ufe and cuftom as well as declarative orders,
admits it was always at leaft doubted, and that
if the adjournment was {pecial, no caufes were ever
difcontinued ; which laft conceffion alone is fuffi-
cient for many purpofes of this argument—DBut
the Committee in 1678 extended this doltrine as

to Writs of Error to the cafe of a diflolution—.

They did fo, and with great propriety. Many of
the precedents above-cited directly led them to it,
and * others are to be found that correfpond with

' them ;

% 30 Edw. I. William Paynell and Margaret his wife.
Petition prefented in an original fuit which was heard in the
Parliament 28 Edw. I. They were ordered to be at the next
Parliament to hear judgement.—They came 29 Edw. L. and a
day was given them to this Parliament 30 Edw. I. when their
petition was difmiffed. - - Co

"33 Edw. I. The Priors of Durham and Goldyngham.—
Similar adjournments to two fucceflive Parliaments.

8 Edw. II. Thomas de Ergum—Commiffion-diretted to be
certified to next Parliament. Hugo de Curtency—Similar
cafe—Adjourned again to next Parliament. ‘

¢ Edw. II. Thomas de Multom—Similar cafe. Hugo le

Defpencer—Similar cafe, with two adjournments.

2 Rich. II. The Bail of Salifbury. An enrolment of -the
whole proceedings in the Jaft Parliament is recited, founded
upon a Petition in Error. The parties appear in this Parlia-

ment;

[
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them ; but beyond that confideration, the pritis

ciple once applied drew after it this extended con- ’
fequence.—Lord Hale’s reafon indeed féems ap-

fent, and after liearing pur ce que ceft Parlement fi eftoit biers

pres au fin quant ceft befoigne feuft ifint touchez & plez, &c.

mais par aflent du Parlement jour ent eft donez as ditz Contes
en le proféh’ Parlement toutes chofes efteant en mefirie l’e{’cat;
g’ore font, &c. In the Record here recited, it is faid of the
proceedings in the firft Parliament the Record and Procefs
was delivered to the Chicf Juftice of the King’s-Bench pur y
demurver comme en garde tan q au dit proch’ Patlement.~~This
Mr. Chriftian fays (p. 26) < proves that the Record in a Writ
« of Error was not preferved in Parliament after 2 diffolu-
« tion.”’—Fe forgets that the whole account of this cafe is

the Record ; it beginé, Item eft affavoir qu’il y 2 un certain -

Ehroullexﬁe_nt enroullez es Roulles du darrein Parlemept, &es
that the Errors were affigned before the K. B. Record was fent
back; that it was mixed with others not complained of, and
Only'giv'en the C. J. for fafe cuftody ; that it appears from the
laft adjournment that whether the Record complamed of wag
feft iti Parliament or not, every thing remained in faty guos

and that the conftant practice has beens ever fince 1678, not’

to leave the Record above, but only & tranfcript.—Lord Hale
fays it was fent back becaufe the fame Roll contained divers
other matters, Jurifd. of Peers, p. 149. N
2 Hen. V. The Earl of Salifbury petitioned for the reverfal
of the attainder of his father, and the Roll of Parliament be-
ing brought in, he affigned the Errors, and was ordered to pro-
duce evidence before the Chancellor ad effectum quod materia
pdca eo magis maturari poterit erga prox. Parliamentum, &
fuper hoc dies datus fuit deto nunc Comiti ufque ad idem prox.
Parliamentum. In the next Parliament he appeared and prayed
¢he Lords ut in loqueld fua ulterius ... in formd juris proce-
deretur—which was done, and judgement given.

plicablé
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plicable chiefly to this latter cafe, for m a p“roro-,.

gation both Houfes breaking up together feems to
offer no ground to confider them as diftiné; but
on a diffolution one of them is annihilated, and
the other can only continue if;-'judicial fun&ions,
as being a Court perfectly diftin& and indepen-
dent.— They probably could trace no diftinction
in the pra&ice of former times, or the reafon of
the thing, between the cafe of a prorogation and

- difiolution to this purpofe; we have feen it urged

that they were then confounded by the common
name of a Parliament; and we fhall find their
identity infifted upon by * thofe who in later times
oppofed the application of the principle to the
cafe before us. In this view of the fubje&, too,
the deduction was fair and obvious. It muft not
be concealed, however, and I with to give the
whole force to the objection, that Lord Hale,
whom I have juft referred to as giving his fanction
to the decifion of 1673, writing before that of
1678, fays exprefsly, ¢« But if the Parliament be
¢ diffolved before Judgement affirmed or reverfed,
¢ then the Writ of Error is wholly difcontinued
¢ and abated, and the Cqurt below may iffue pro-
¢ cefs and execution upon the Record remaining
¢ with them without any formal remiffion of the
¢ tranfcript from the Houfe of Lords, upon a

"~

o Thc Lords who ?rotéﬁed in the cafe of Lord Oxford in

3737

¢ fuggeftion
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< fupgeftion entered thereof upon the Record be-~
« fore the Judges below that the Judgement is

4 peither affirmed nor reverfed.”—I wifh to add

to this conceffion (what perhaps his name alone
would fufficiently imply), that he here exprefles

the fenfe and praé’cice of Weflminfter-hall on the

fubject in his time, eftablifhied on a refolution of
the Judges in the firft year of Henry VIL# The
Courts of Law, it is obvious, had no other cog-
nizance of this fubject, which related to a fuperior
jurifdi€tion, than what arofe from their controul
over their own procefs, in enforcing or fufpending
the Judgments which they had given. It is natural
that they fhould regard thefe appeals from their
determinations with no-very favourable eye; both
from predilection for their own opinions, and from
the delay which, without fome regulatidn, they
neceflarily occafioned in the diftribution of juf-
tice.—Though they could not therefore prevent
the Houfe of Lords from deciding ultimately,
and at their own time, on all caufes which thould
‘be brought before them, yet if they difcovered
-any appearance of delay, cither in the conduct of
the party, or which arofe from the accidental cir-
cumftances of the cafe, they would not reftrain
the perfon who appeared to them entitled to judge-

% See Flowerdew’s Cafe, Pafch. 1 Hen. VIL 19. Y.VBooks,,
Stated exprefsly, though as it {eems extrajudicially, in Sir
Chriftopher Haydon v. Godfalve. Cro. Jac. 341.

‘ ment,
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ment, from enforcing it by the proper execution.
This they awarded, when a fecond Writ of Errot
was fued out, the former having been # fuperfeded
or+{-abated without any fault of the party, or if
it was made returnable in the next Seffions of
Parliament which was to be held § at a very diftant

_ day, as || after a T'erm had intervened ; much more

therefore would they be inclined to do it after a

diffolution, when the uncertainty of the time of a
. - & . ’
~ new Parliament being {fummoned. fo greatly en-

creafed the delay. It is plain, however, that this
conduct of the Courts of Law had no influence
upon. the queftion, Whether the Writ of Error

abated or not by prorogation or diffolution? be-

1673 and 1698.

caufe they *# continued the fame pratice even after
that point was eftablifhed by the Refolutions of

f)f King’s-Bench for bailing Lord Danby puts this
in the cleareft light ; +++{-they fay,-¢¢ That in cafes

* Silj Chriftopher Haydon v. Godfalve. ~Cro. Jac. 341.

t Crowch -v. Haynes. . Jones, 66. Anon. Vent. 100,
contra Gofton v. Sedgwick. z Lev. g3. . 1 Mod. 106. i

1 Worley v. Holt. 1 Vent. 31. Sid. 413.

I Silly v. Silly. 3 Keb. 232. :

#* Ld. Ever and Trever. 26 Car. 2.
Keb. 416. i

Sir F. Duncombe’s Cafe. .zg Car. z. 1 Mod. 285.
© Peters v. Benning. 13 Will. 3. 12 Mod. 6o4.

Ld. Hale on Jurifdi&. of Lords, p. 169. ‘

%+ Skinn, 163. '

D s of

1 Vent. z66.k 3

The reafon given by the Court |
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¢ of Writs of Error dgpe‘ndingrin -Par‘liamexjt

« upon 2 long prorogation they ceafe1to be.. a

¢ Superfedeas, but the party may have Execuu?n

¢ in the King’s Berich.coaeee.. o yet the ‘Parha,-

¢ ment, when it meets, may go on; and' if they
« reverfe the Judgement, the party will be reftored
« to all that he had loft.” Having thus Frz}cgd
the practice of the Courts of Law, and exar§11n§d
¢he reafon of it, we fhall be better enablcfl to J.ufige;
what weight is to be given to the opinion ?.ui’c
cited of Lord Hale, the ground of which he’ im-
mediately fubjoins* 5 ¢ for it would 'be an . into-
lerable delay of juftice; for no Pgrhgmem 'pof-»
¢ fibly would be fummoned in feven years 3 .anfl
« it' were very unreafonable that the P}amhﬂ' S
¢ execution upen a judgement obtaifled.ﬂxould be
¢ {o long delayed.” Theonly»objeé“t.xo.n th€I:¢'
fore that he makes to the continuance 1s the cir-
cumftance of delay, which confideration we have
feen regulated the decifions of the Courts of. Law
on this fubje&; his conclufion therefore is the
refult of Policy, and not of Law. S.uppofe‘ then
this poffible interval between the meetings of Par-

€

"

liament limited to a moderate extent, and fuppofe -

fuch regulations adopted by the kHoufe Qf Lords
as prevent any abufe of the right of Appeal to

them, the reafon given inflantly fails 3 and we
fhall fee nothing in the way to prevent the ‘appvh-

.Q'n P' 168‘

cation
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cation of that which he had before applied to the
cafe of continuance after a prorogation, viz. ¢ For
< thefe proceedings are in the Lords Houfe as a
¢ diftin@& Court.”—If then the reafon for this
opinion is founded only on collateral confidera-
tions, is it better fupported by precedent and au-
thority # We have already examined fome which
feem to prove the contrary, and he himfelf adds
* two decifive inftances to the number, in which
the Houfe of Lords granted or continued a Super~
fedeas, while a Writ of Error was dependihg, till
the next Parliament, to which they adjourned thé
further hearing of the caufe. He thinks indeed
that the ftay of execution was not confonant to

# Cafe of Dean and Chapter of Litchﬁéld,’ 4 Hen. IV,

. n.26. The Errors -being afligned 5 fur ces, le darrein jour de

Parlement le Roi notre Signior commanda de continuer le Pro-
cefle de celle'matire tan q’a profchein Pé.rl,ement en leftat g’or
eft.—Rot. Parl. Vol. ITE. : ‘ 7
Cafe of Joan Beauchamp, 11 Hen. VI. n. 40. She brought
a Writ Of ‘Error, affigned the Errors, which were argued on
both fides, and then; pro eo quod Cur’ Parliamenti predifti
ad tunc non avifabatur ad judicium in hac parte reddend’;
confideratum fuerit quod predi@ta’ Johanna haberet diem
'(:,ﬂ'ér}_di coram ipfo Rege in Parliamento {uo extunc prox’ te-
nend’ quandocunque & ubicunque infra regnum fuum Angliz

~ temeri contingeret, &c. et quod executioni Judicii prediGt

interim fuperfederetur ex causi fupradi@ti. Jamque prefata
Johanna in prefenti Parliamenti quod fuit prox’ Parliamentum
poft predi®um Parliamentum obtulit fe, &c.

Rot. Parl. Vol. IV.

D2 | - law,
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Jaw, for the reafon above flated, which applies
folely to the queftion of delay; and does not reféy
to any inftance in fupport of his opinion : where
the reafon given therefore is partial, and a better
may be affigned for the contrary, and the pr actice
is adverfe, it will not furely be prefumptuous to
difpute the authority even of Lord Hale, or at
leaft to confine it to fuch a view of the fubje&t as
he appears to have had before him.

The Committee ftate further, ¢ That the Dlﬁb-
¢ lution doth not alter the ftate of the Impeach-
¢ ments brought up in the laft Parliament;™ and
this is complained of as a vialent and partial .infe-
rence from the precedents before them, fome of
which however appear to relate to criminal profe-
cutions. But if they were right in their decifion
as to W rits of Error (which has recejved the fanc-
tion of fucceeding times to this day), will it be
faid that it bore no analogy to cafes of their ori-
ginal, and even criminal Jurlfchéhon, at leaft fo far
as related to the record remaining, which was all
of the caufe that exifted in thofe Impeachments ?

" The reafon given by Lord Hale applies to one cafe '

as-well as to the other. ~Suppofe then the decifion

of the Houfe in 1717, that Impeachments were
not determined by a profogation (which has never
‘been attributed to any partial views, and remains
the law of Parliament to this day), had preceded
that of 1678 ; might they not as well have.ex-
tended it to the cafe of a diffolution, as they did ~
' that

| | [ 29 1]
that of 1673? But the principles and authorities

upon which that of 1717 was founded, muft have
exifted before 1678 ; and, if fo, were then equi-

~ valent to an adjudication; or, if they arofe fince,

they muft have been founded upon that very deci-
fion, which the recognition of them fupports and
eftablifhes.—It cannot now be known whether the
Cafes cited in the Report of 1673 were the only

~ authorities on which the Committee of 1678 relied ;

but. it will be proper here to refer fhortly to fuch
others as are to be found in the Records of Parlia-
ment, which though they may not apply to vindi-
cate them from the charge of precipitancy, will
tend to {upport their decifion, which is of more
1mpoxtance to the prefent queftion,

# 4 Edw. III. Cafe of Thomas de Berkeley,
who was tried and acquitted of murder in one
Parliament, but judgement adjourned, and a day
given him to the next, till which time he is com-
mitted. In the new Parliament he is difcharged
from his Bail; and a day is gwen him to the next
Parliament. .

+ 50 Edw. I1I. Adam de Bury was 1mpeached
by the Commons- the laft day of the Parliament ;
and not appearing, his goods and chattels were
put in arreft—In the next Parliament, 51 Edw.1IL

# The Record at length may be feen at the end of Mr. J.
Fofter’s Difcourfes, and Rot. Parl. 2. 52 o '

B Rot Parl 2. 330. 374.
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the Commons pray that he may be contained in

the pardon granted that year, ¢ & luy & fes plegges’

& outrement quittes & defcharges.”  From whence it

feems, though nothing very precife appears, that

his goods were attached to enforce his appearance
in the next Parliament, that. m the mean time he
came in and gave fureties to the fame effe@, and
that the Impeachment was confidered: as' fubfifting
in the new Parliament, or there could be no oc-
cafion of this application for the dxfcharge of . him
and his bail. .
The fame was done in the fame year in the cafes
of John de Leycefter and Wauter Sporier.

- # go Edw. III. William Ellys was 1mpeached
and anfwered, and a Commiffien awarded to. exa~
mine into the truth of his defence.. 51. Edw, I11.
he complains to the Parliament that though he

had been acqu1tted upon thefe mqueﬁs, yet he had
been imprifoned for three months and more ¢ &

€ Jefouth mainprife tan q cet prefent Parlement”—It
feems that fome of the .charges againft him were
made by private Individuals upon which he had
been committed, and his Petition confounds them
with the Impeachment, but the Inference is the
fame.

4 4. Ric. II, Sir Rauf de Ferriers was: charged
with High Treafon: he made hns defence, and it

* Rot. Parl. 2. 328. 3740
+ Rot. Parl, go, 105,

feemed

] b

[ 3t ]

feemed to the Lords that he was.innocent, and he
was difcharged upon bail—j5 Ric. II. In the

next Parliament his fureties ftate, that they were

bound for his appearance before the next Parlia-
ment to aniwer to certain matters, &c. and that
fince he is prefent-to anfwer whoever will charge

him in that matter, they pray to be difcharged,

not being bound for his further. appearance whxch
is granted®— ‘

- That this determmanon was not made fo lightly-
or haftily as has beén ftated, may fairly be inferred

from two teftimonies borne to it on very public

occafions by perfons of ‘confiderable eminence, and -
intimate knowledge of the fubje&t—On the trial

of Lord Stafford Sir F. Winnington fpeaking of

this decifion, in the prefence of both Houfes, {ays,

¢ it was fo agreed at a Conference with the Com-:
¢ mons upon fearch of Precedents in all Ages”—

When it was afterwards thought proper to reverfe -

* 1 forbear to ftate the cafe of the Duke of Suffolk, 28
Hen. V1. becaufe the proceedings in the fecond Parliament
feem to.me to be by way of Bill of Attainder, and not in a
judicial courfe. Lord Hollis, in his Tra&t on the Jurifdi&ion

- of the Houfe of Peers, fays ¢ There are many precedents of
* ¢ orders given to perfons to at fomething in the intervals of

¢ Parliament, and to give an account of it to the Lords at the’
¢ next enfuing Parliament ;*” and after citing fome inftances,
adds ¢¢ By all this it appears, that the Authority of the Houfe

¢ of Peers ends not with the Parliament, but their ]udgment

¢ flill continues in full forc.c and power,”=—P., 104,
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it, Lord Anglefea ftated in hispr teft againft that
meafure, ¢ that it had been made- and renewed
¢ upon long confideration and’ debate, report of

¢ Committees of Precedents and former Refolu-

¢ tions"— . :

Certain it is, that’ in'a time remarkable for the
recorded difference of opinion in the Lords Houfe,
1o one flood forward to enter his diffent to this
Adjudication, nor even, as far as appears, to oppofe
it by his vote ; yet at this period all thofe Peers
were probably in the Houfe, who to the number
of 31, in the year 1680, gave their voices f01f the‘
acquictal of -Lord Stafford, and who therefore
neither believed the ftory of the Popifh Plot, nor
were afraid to avow their incred’ulity ; and con-
fequently were perfectly free from both the delu-
fion and terror, which is fuppofed by fome to have
dictated this decifion—In the Houfe of Commons
it was taken fo much as a matter of courfe, that no

intimation is given in the debates of that day that

any doubt was entertained on'th¢ fubject.
In examining the foundation of it, we muft not

expect that Precedents fhould be found from early -

times precifely in point: it is fufficient if the ana-
logy can be traced, which may fairly be done

from fuch as have been referred to. The mode:
of profecution.itfelf being adapted only to gref\t“
State delinquencies, could not, of cour,fe,»'be; in’
frequent ufe, and as the occafion was prefling the,

Commons would be urgent in their fuit, and the
| accufed,
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accufed, from his ftation, at hand to anfwer. In
times of fuch fimplicity, before Eloquence was
confidered as the handmaid of Juftice, a plain ftory
was foon told, and foon anfwered, and Judgement
followed with as much expedition as in “the ordi-
nary trials at Law. In fome cafes. we have feen
it was ufual to refer the inveftigation of the fa& to
Commiﬁioneré, who proceeded in the intervals of
Parliament; and upon whofe-report the Houfe of
Lords, when reaflembled; proceeded as upon Evi-
dence given before themfelves—In civil caufes,

- where the lefs notoriety of the cafe and the diftance

of the parties required more time to be allowed,
the very form of the fummons implied a conti-

* nuance in the next Parliament; which, from other

parties being found neceflary in the courfe of the
proceeding, or the intervention of more important
bufinefs, wag often extended to feveral fubfequent
ones #, Thefe cafes can only apply by analogy to

# Mr. Chriflian takes fome Pains to fhew that Petitions pre-
Tented in one Pailianient cannot be anfwered in another ; by
which if he meatis B:/ls (which aré ftill in that forin) or any
thing but a judicial proceeding, it has no teference to this ar«
gument :—Such, I believe; areall thofe to which the King

anfwers in his own perfon ; for to the others the anfwer was

given by the Lords with the King’s aflent. Tmpeachments by
the Commons weré never confidered as petitions, though in
polnt of forth they might ¢/ for Judgemeit, and in civil cafes
the Petition, if fuch; was prefented by the party, and was an-
fwered by granting the Procefs which brought his adverfary
before the next Parliament. :

ki eriminal
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eriminal proceedings, and as the practice is to this
day conformable to the ancient courfe the applica-
tion of them is now as perfect as ever. The pre-
cedents of Impeachments themfelves: that were
determined in the fame Parliament in which they
began, afford no argument cither way ; nor thofe,
‘which though not brought to a conclufion, have
not been proceeded upon by the new Houfe of
Commons; for if it be argued that they confidered
them as abated, it is not queftioned but that they
might revive the profecution from any period at
which it can be fuppofed to have ceafed 5 their not
proceeding  therefore either upon the original
charge or upon a new one, only proves that from
fome motives of difcretion, and not a fenfe of in-
capacity, they defifted from the purpofe of their
predeceflors. The only complete precedent in
fupport of this idea, by which the rights of the
Commons can be bound, fhort of their explicit

declaration of the law, would be one, in whicha

new Houfe of Commons had carried up to the
Lords a fecond Impeachment of the fame fub-
flance and effe& as at firft which had remained
undetermined in the former Parliament. But it
is not fuggefted that any fuch is to be found : 2
fimilar Inference is indeed attempted to be drawn
from the cafe 6f Drake, in 1660, who was im-
peached for printing a feditious Book, which he

- [ 35 ]

King having intimated bis intention of diffolving
the Parliament in December, the Lords on the 19th
of that month ordered ¢ that if this Parliament be
< diffolved before this Houfe have time to give

¢ Judgement, the Attorney General fhould proceed

¢ againft him at law upon the faid offence.”
From this order it has been argued * that the
Iords thought the Impeachment would be deter-
mined by the Diffolution, and that they could not
‘giv,e Judgement in the next Parliament without. a

freth trial 4 ; and that unlefs it was at an end the

Attorney General could not have profecuted for
the fame offence in the inferior Courts. But there
is much inaccuracy in this ftatement of the objec-
tion; it afflumes that Drake had been convi€ted
by his pleading guilty ; whereas he had only con-

fefled being the Author of the Book, and had flill

a Right, which he was' probably difpofed to claim,
to controvert the § feditious tendency of it, which

# Mr, Chriftian, p. 61. »

4 This feems to admit that the Record remained in force,
which however appears not to be the opinion of the Author.

1 The objedt of it was to prove that the long Parliament
fill fubfifted ; a point at leaft of dqubtful'conﬁimtiohal law.
The Convention Parliament feem to have met upon this prin-
ciple, for if they were not diffolved by the abdication of
James 11. neither were the former by the death of Charles I,
‘They even met for the purpofe of {fummoning a new Parlia-
ment, and if they had not authority for this purpofe, which

i
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confefled before the Lords having written #*—The
Co : { was much doubted by the Lawyers of the Time (Vid. 1 Sid. 1.) i

King B they alone were the fubfifting Parliament. . : : *‘)
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alone could make it an objeét of punifhment,

The Attorney General might therefore unqueftion-
ably proceed againft him, for it would have been

‘no #* plea in abatement that he had been arraigned
upon another Indi¢tment (or as in this cafe Im-
‘peachment) unlefs he had been cither acquitted or

convicted—If it be faid that this doctrine applies
only to the cafe of Indi€ments in the fame Court,
and that Drake might flill have pleaded to the
jurifdiction of the Court below, as Fitzharris did,

that plea might have been anfwered by fhewing
“the order of the Lords, which amounted, whether

right or wrong (and wrong it certainly was with
refpeét to the Houfe of Commons) to a difmiflal
of the Impeachment. Nor is the opinion of the
Lords more fairly collected: when Parliament
was once diffolved it was extremiely uncertain how
foon they might be affembled again, and they rea-

fonably therefore preferred fpeedy Juftice from the

hands of the ordinary Judges, to dilatory and un-
certain punifhment from their own $-—The Cafe

* Sir Wi, Withipool’s Cafe, Cro. Car, 147.

§ Others have faid ¢ Could not Imprifonﬁient for the in«
¢ terval have fatiated their fpleen "That they might fo have
lmprlfoned whether they thought the Diffolution abated or
not, feems clear from the refufal of the King’s Bench to bail
Lord Danby, which the Court faid did not turn on the order
of 1698 ; but why i is it to be prefumed that they were aé’tuated
by fk)lcen and not the lovc of Juﬂxce 2

of
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of the Duke of Buckingham has been alleged for
the fame purpofe: he was impeached on fcveral
Articles in the 2d of Car. I. and Parliament having
been diffolved in June 1626, and a new one called
in March following, no further proceedings were

‘had upon it. In the interval, an Information was

filed againft him in the Star Chamber, for having
adminiftered Poifon to the late King, which was
one of the charges contained in the Impeachment,
but which was not profecuted to any effect. From
this acquiefcence of the Commons it is mferred
that they aflented to the Idea of the Diffolution
having determined their profecution, as they * are
fuppoled to have ftill retained their animofity
dgainft this Nobleman—To this the obvious an-
{wer before given to all fuch plecedents occurs

again ; if this reafoning be juft, why did they not

prefer a frefh Impeachment ?—-Some other mo-
tives muft therefore be recurred to for their for-
bearance, and fuch may fairly be colleCted from
the Hiftory of the times : for it {eems the Duke,

# Tt has been faid, that inftead .of going on with their Tm-
peachment, they addreffed the King to remove him from his
Councils, but I can find no authority for this in any of the

'Hiftories of the times, A petition to this effe¢t was prefented
“at the clofe of the former Parliament, with which the King
‘was fo difpleafed, that he determined to diffolve them: and it
was repeated in a remonftrance which the Diffolution pre-

vented them from catrying up to the Throne.—Rapin. Rufh-
worth, Echard.
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in order to conciliate the favour of the people, had
put himfelf # oftenfibly forward in advifing the
King to fummon the new Parliament, which
might very probably operate with the members of
it not to purfue againft the author of their meeting
the refentments of the old one—Add to this, that
the objects which engaged their attention were of
- fuch magpnitude as to fuperfede even the profecu-

tion of an obnoxious Minifter ; for in this period

the Petition of Right was plepared and carried,
and in Auguft of this year the Duke of Bucking-
‘ham efcaped the poflibility of further animadver-
fion by a premature death.

- On the whole then it may be fafely ﬁated that
no+ prevmus precedent is to be found that militates

againft the Refolutlon of 1678, even if it ﬂxould be
admitted that none had occurred to fupport it
In particular cafes there muft be a time when they

*are firft eftablithed by practice, to fupport which

it is only neceflary to fee that it is jufified by
analogy, not precife fimilarity to former prece-
dents and principles applicable to the fubject.

Upon this fort of progreffive eftablithment ftand
moft of the admitted privileges of both Houfes,
as well as great part of the jurifdiction of Courts
of Law and almoft the whole of thofe of Equity.
It is in vain to look for Authorities in point into

‘the elder Henrys and Edwards, for much of the

prefent exifting law of the Courts. The different
State of civilization, of manners, of commercial and
political intercourfe, precluded the exiftence of

- | . agamﬁ : ‘thofe cafes in which that law was eftablifhed : as

; they arofe in fucceffion of time the refpective

Courts, as well as the FHoufes of Parliament, affi-

milated them to their former rights and potwers,
“and they then became Precedents and Cafes to -

which fucceeding times look up with refpect and

% ¢ Ag he (the King) feared the Commons would again
‘ ¢ attack the Duke of Buckingham, he tried to-divert them,. L
' ¢ from it by a meffage delivered to the Houfe by Secretary
0l ¢t Coke. To which thie Secretary added, ¢ "The whole Coun-
Hi <t cil could bear the Duke witnefs, he was the firt mover of

:"\.:,."_,\.w,m.. P

acquiefcence. This queftion had never before
b ¢¢ calling the Parhament.”-—-Rapm from Rufhworth. . : co d in Parli 1 ¢ did, the Houf B
} - 4 Anargument, much relied on by Mr. Chn{han, is-drawn . . occurred tn Darliament ;. W en it di ¢ riouie £

. from the form of the ancient prorogations (none of which -
i however are to be found before: the reign of Hen., VI.) in ‘
which the reafon is given ¢ gualiter negotia Parliamenti proper
¢ ipforum negotiorum arduitatem difcuti non poterant nec finaliter
. terminari,” or fometimes, qualiter negotia per Communes, &ce
, and he thinks the effeé of this was to continue fuch matters as - minated, meaning only that the Parliament had not yet gone:
were left undetermined in the former feflion, But it is clear; - o through all the public buﬁnefs that required their attend'mce. i
that zegotia in thefe cafes relates to legiflative, proceedings (as 4 . ~ both
in

of Lords looked to the praltice of former txmes ; i

in the latter inftance th‘ey neeeﬁ‘an}y muft) which never were
continued from Seffion to Seffion : nor does the form import fo. 7
" much, for it ftates they could neither be difenffed nor tet-
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both in eivil and criminal matters, and found in
both traces of their continuing to a fubfequent

Parliament. Their furviving a prorogation afforded
likewife a firong inference to the fame effect;
for as in legiflative proceedings each Scffion is
confidered as a diftin& Parhament, which was
obferved not to be the cafe in judicial bufinefs,
the diftinGtion applied equally to a Diffolution;
being founded on the different character and func-
tions of the Court of Parliament and the Court of
the Lords .7z Parliament. - They could trace no de-
cifion that affirmed the contrary, and they thought

themfelves warranted in applying that do&rine to ..

the cafe before them. Let us next fee how far
this refolution was confiftent with general princi-

ples applicable to this particular fubje&t, and to

that folely ; for the propriety of it as to cafes of
error has been acknowledged by the acqu1efcence
of fucceeding times.

The Judicature of the Peers in Parliament 1is
as old as the Conflitution itfelf, and firiély con-
formable to the feudal Genius of it : and the right
of the Commons to impeach, though the com-
mencement of it may be traced in pfaé’cice, ftands

‘now upon equal grounds. In all other eriminal

proceedings, except only that of Appeal the King
is fuppofed to be the perfon injured in his Character

of Confervator of the Peace of the Kingdom, and .

though an individual may carry on the trial, he is
in fubﬁance the profecutor, and may at his Pleafure
“put

L o4t ]
put a ftop to the proceedings. The demife of the

Crown had neceflarily likewife the fame effet,
for the perfon was no more, for whom the Judge-

“ment thould be given. Impeachments on the
- other hand are preferred in the name of the Com-

mons of England, and the form is of the eflence
of the proceedmg On this occafion, the Majefty
of the Crown gives way to the complaints of the
people ; and as the objetts of thefe feveral profecu-
tions are different, it is of importance that they
fhould be kept diftinét. ~ Thefe are directed againft
perfons whom the ordinary procefs. of the Law

was {uppofed mcapable of reaching, fuch as Mi-
nifters and Judges; both acingunder, and therefore
probably fupported by, the authority of the Crown
—Criminals are therefore fuppofed who may have
invaded the Rights of the people without hav-
ing done any thing “« Againft the King, his

« Crown, and Dignity;” or if the form of it, as

a judicial proceeding, may feem to comprehend

‘both thofe offences, at leaft it implies that it may

be the intereft of the people to profecute thofe
whom it may be the with of the King to protect.
It follows then that it is an abfurdity inconfiftent
with the very foundation of the proceeding, that
the Crown fhould have the fame power of con-
troulmg it, that it has over its own immediate pro-
fecutions. I admit that this principle has not

_ been deemed of fufficient force to abrogate in this
inftance the King’s prerogative of pardon, though

K precifely

x\\
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ptecifely the fame principle is admitted to have
that effect in the cafe of Appeal, another anomaldus
proceeding in the Law of England; in other
words, that our Anceflors forgot or neglected to
enforce its application in the former cafe; and have
therefore by tacit connivance through a feries of
ages eftablithed a practice againft it, fubfifting to

this day, as far at leaft as it is not controuled by

‘the pofitive law which prohibits a pardon being

pleaded to an impeachment : but the principle re-.
mains the fame, and in inftances where it has not.

been contravened by decided ufage, {hould ftill be
applied tothefubject, unlefs weare content tofacrifice
that * controul which the people of this Country
have long exercifed, through their reprefentatives,
over undefined emergencies in the Conftitution.
~This power of fruftrating the effe& of Impeach-
ments by a Diffolution, is even more dangerous
than if accomplithed by means of a pardon : for
that would fpeak its own purpofe, and the advifer
of {uch a meafure muft ftand or fall in the eye of
the public by the merits of the Objet of it; but

* ¢ And when there is occafion to debate concerning thele
¢ fupreme Powers of Kings, Lords or Commons, we muft not
¢ argue like Lawyers in Weftmin{ter Hall, from the rartow
¢t foundation of private caufes of meu;ﬁ and suwn; but like
¢¢ Statefmen and Senators from the large and noble foundation

“ of Government and of the general good of the King and

¢ People.,” A Tra& on Impeaéhinehﬁs.by Sir -Humphry
Mackworth in- Lord Somers’s ColleCtion. 84 3220 . !

“the

o A i
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the defign of a diffolution could never be en-
quired into without encroaching upon a clear prero-
gative.of the Crown, or if it could, would never
be precifely afcertained. This prerogative thus
exerted would be equally prejudicial to the liberties
of the fubje& and the fecurity of the Prince; it
would defeat the moft fulutary purfuits of public
juftice, without leaving any one clearly refponfible

for the failure of it. It would enable a Minifter

who was accufed of having abufed the prerogative
of the Crown to efcape punithment by a repe-
tition of that abufe. It would operate as a great
means of perfecution againft the accufed, if he hap-
pened to be obnoxious to the Adminiftration, as
well as to the Houfe of Commons (fuch as a great
Minifter recently removed from Office) who might
thus be harraflfed by an endlefs profecution, re-
commenced perhaps, and that repearedly, even
after he had made his defence, and with the unfair
advantage that the difclofure of it would afford.
A Diffolution employed for this purpofe would
often be attended with the moft ferious detritnent
to the public fervice, and yet would be reforted to
in order to protect a favourite delinquent, whatever
might be the confequence. Infhort, if the Com-
mons were engaged in a juft profecution, it would
be in the power of the King to defeat the objet
of it by frequent exertion of this prerogative ; if
they were difpofed to perfecute, he might enable
them to do it by the fame means, to the utter de-

F 2 ﬁru&ion
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firuction of an innocent individual. Such con-
fiderations as thefe are not urged as affording a
ground for the decifion in queftion, but as firength-
eningthe conclufiondeduced from precedents by the
fuppork of concurrent principle.  The objections»
raifed againft it on the {core of party violence,
when allowed their full force, cannot be more
fairly eftimated than by * Mr. J. Fofter, who, on
occafion of another determination of the. fame
period, has thefe expreffions, with which 1 fhall

_clofe this part of our enquiry : ¢ It muft be ad-

¢ mitted that precedents drawn from times of
¢ ferment and jealoufy, as thefe were, lofe much
s of their weight, fince paffion and party preju-
¢ dice generally mingle in the conteft. Yet let
< it be remembered, that thefe are refolutions in
¢ which both Houfes concurred, and in which

- the rights of both were thought to be very

¢ nearly concerned: the Common’s right of im-
¢ peaching with effect, and the whole judicature
¢¢ of the Lords in capital Cafes.” ‘

* Difcourfes, p. 146,

PART 1L
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LET us next fee what has paffed in fubfequent
times to affe the validity of this decifion, which’
was complete, as we have feen, on the 1gth of

 March, 1678-9. The next public occafion in

which it was noticed, was at a Conference between
the two Houfes in the month following, in which

" Lord Anglefea, then Privy Seal, obferved, that in

the tranfaction of this affair, there were two great
points gained by the Houfe of Commons; ‘The
¢ firft of which was, that Impeachments made by

"¢ the Commons in Parliament, continued from

< Seffion to Seffion, and Parliament to Parliament,

¢¢ notwithftanding prorogation or Diffolution.”
 What he meant by this expreffion appears from

the Proteft figned by him in 1685, and which has
been before referred to; as he there juftifies this
Refolution as founded on previous Authority, it
could only be, that the Commons had"in this in-
ftance obtained a parliamentary recognition of a

| precedent right.  But fuppofing him fo inconfiftent -
- with himfelf, as well as fo unguarded in his ac-

count
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count of the conduct of the Lords, as to intend

to affert, that they had of their own authority "

made a new law upon the fubject; the Commons
were far from acquiefcing in fuch an idea, and,
anxious left the expreflion thouid be fo underftood,
immediately replied, ¢ That they hoped their

"¢¢ Lordfhips did not think the Commons did take

¢ it as if they had now gained any point ; for that

< the points which their Lordfhips mentioned as

% gained were nothing but what was agreeable to
¢ the ancient courfe and methods of Parliament.”

The five Lords and Lord Danby having been
committed, and Parliament diflolved, and a new
one affembled O&. 17, 1679, during a proroga-
tion of it Lord Suafford applied to the Court of
King’s Bench to be bailed, which was refufed ;

-« # the Court not thinking fit in difcretion to bail

¢ him, and alleging likewife the Refolution of
¢ 1678, though they did not rely thereon.”--On
the opening of the new Parliament, O&. 1680,
the King in his Speech from the Throne fo far
gives his fanction, if it-were ncceflary, to the Re-
folution that the Impeachments were ftill depending,
as to fay ¢ it will be neceflary that the Lords in
the Tower be brought to their fpeedy trial.”—That
of Lord Stafford took place foon after, and, as is
well known, his convi&ion; the foundation of
which, in point of fact, is befide the purpofe of

# Raymond, 381, .
ouyr
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our Enquiry; in point of Law he urged the ob:
je&ion to which the Refolution of 1678 was an
anfwer; and the Lords, without a fingle diffenting
voice, thoughthere were found thirty-one for his
acquittal; *¥refufed to let the queftion be argued.
The impeachment of Sir William Scroggs followed

thottly ‘after, and upon the new Parliament being

affembled at Oxford, he put in his anfwer, and
without :objection petitioned for a fpeedy trial,—
The- 1aft, Parliamient of Charles 1I. being now
diffolved, Lord Danby, who was ftill a prifoner
in the Tower ‘on his original commitment, was
brought up to the King’s Bench to be bailed, but
the Court refufed the. application.  Heé made a
'ﬁmilzirlattefnpt +the next year, and argued -his
own.cafe at great length and with much ability. He
complained of ‘defedts in the form and ground of
his Commitiment, and of the hardthip of his cafe,
for which there was no remedy to.be found un-
lefs by the intervention of that Court-—He artfully
enouigh endeavoured to avail himfelf of what had
been faid by Sir W. Jones, when Solicitor-General,

# This; has b_'een ftated as a great hardfhip, but feems con-

formable: to the praétice, of the: other Courts, not to fuffer the
-pofitive Rules of their proceedings to be drawn in queftion. .

It was, befides, a mere point of form, which Lord Stafford

. might fairly be {faid to have waived by pu}:ting in his anfwer
‘to the-fpecial articles, which being brought up in the new Par-
-liament were liable to the fame objetion.

-+ Eafter Term, 1682. - Seé his Cafe in the State Trials.
g ‘ in
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tn the cafe of Lord Shaftefbury, when he applied

to the fame Court for his difcharge; That if a’

s great Minifter fhould be committed, he had the

s¢ cure of a pardon, a prorogation or a diflolu-
¢ tion;” which would have been a conclufive
argument, at leaft ad hominem, if the Cafes had
been fimilar; but he well knew that Lord Shaftef-
bury was committed only for a Contempt, and
that it was always admitted that fuch orders, which
may be equally made by either Houfe, and confe-
quently not in the judicial chara&er which belongs
only to *one of them, are of force no longer
than the continuance of the Scffion.—He com-
plained indeed that the Refolution of 1678 was
« new dorine, and never practifed till of late;”
but his whole argument went to fhew that' the
Court were at liberty to grant his application,
which was only to be difcharged upon bail, with-
out interfering with the jurifdiction of the Lords;
in the fame manner as in civil fuits the King’s
Bench awarded Execution, notwithftanding a Writ
of Error in Parliament was fued out, whenever
they found it tended to delay and vexation; and
added, ¢ for that he took it for granted that what
¢ is done by that Court and the Courts of Chan-
« cery and Exchequer, on Appeals and Writs of

¢ The Houfe of Commons indeed, in fome inftances, act as
a diftin® Court, but only, I believe, in matters relative to
their own privileges,” and never receive evidence upon oath.

¢« Krror,
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s¢ Frror, 'was underftood not to meddle at all with
¢ the jurifdi®ion nor proceedings of the Lords
¢ in thofe cafes, and that this was juft the fame,
¢¢ all being alike fubjet to'the final detcrnw-;iﬁa-
« tion of the Lords, whenever they pleafed to call
¢¢ the Writ of Error, Appeal, or Impeachnﬁ.ent,‘
¢ before them, and without any prejudice to their

¢ Lordfhips proceedings by any of thofe ats

¢ done by that or the other Courts in the intervals
¢« of Parliament.”—The Court faid it was not the
order of the Lords (viz. that of 1678) that ftood
in their way of bailing him, but the fﬁpreme Jju-
rifdiction of the Kingdom had laid their hands on
him; and ordered him to be remanded.—As his
arguments . feemed however to have made fome
impreflion upon part of the Court, he renewed his
application the * next Term,. but with no better

"fuccefs. The Reporter flates his Cafe to have

been, ¢ that he was committed by the Lords
* Houfe, and there was an Impeachment by the
¢ Commons pending in the Lords Houfe againft
“ him”—and adds, ¢ that it was taken clearly
by the Court that where the party is committed
by an order of the Lords, upon a prbrogatioh
¢ he may be bailed;” and the C. Juftice faid,
¢ if one be detained after a prorogation, an action
of falfe imprifonment lies.”—That fuch is the
effect of an ordinary: commitment by ecither Houfe
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is admitted by Sir F. Winnington and Mr. Turner
(then concerned for the Crown) in * Lord Shaftef-,
bury’s Cafe, and exprefsly laid down by Lord
Holt in that of + The King v. Knollis, to which
the modern pradice is conformable. It appears
from hence, that if the Judges did ‘not rely in

thefe Cafes (as we are told by one of them they

did not) upon the order of 1678, they muft have
decided upon principles that were paramount to it.
It may indeed be urged, and in fome fort collected
from the expreflions of the Court, that they did

‘not think themfelves at liberty to -examine the

proceedings of the fupreme Jurifdi¢tion of the
Kingdom ; or, as } Lord Guildford held, who was
confulted with the reft of the Judges on the fub-
jeé, that having no power to bring down the Re-
cord, they could not be certain but that he might
be attainted of treafon. But it feems as if the
Return to the Habeas Corpus would have fhewn
whether he was committed before trial or after 3
and the former objedtion applies equally to all
Commitments by the Lords.—~However fupreme:
their Jurifdition may be fuppofed to be, it can
only exift in cafes and over perfons fubject to their
cognizance. Nothing but the continuance of their

#* 1 Mod. 155. ' _ R

4 1 Ld. Raym. 18. If a man be committed by Parliament,
and the Parliament is prorogued, the King’s Bench will grant

2 Habeas Corpus. o ,
1 North’s Life of Lord Keeper Guildford, 164. 218.

authority

L 5]
authority can juftify the detaining any one under
their orders ; and in cafes where that is determined

‘by a provogation or diffolution, the King’s Bench

finds no difficulty in reftoring the party to his

liberty, As they take notice of the a&s of the

Crown affeGting the Parliament in one cafe, why
fhould they not in another, if the effe& be the
fame? Let us fuppofe that Mr. Haftings was now
in cuftody (it is only by way of illuftration that
his name fhall be introduced in this. place), and

that no Parliament was fitting, or likely to fit; -

would the Gentlemen of the Law, who hold that
the Impeachment is determined, if they prefided
in the Court of King’s Bench, fcruple to releafe

- him, at leaft upon bail? The refufal therefore of

the Judges of that day proceeded from a contrary
opinion, and if not influenced by the authority of
the Lords order muit have been guided only by
the reafon of it. But Lord Danby was referved
for more favourable times, and renewed his appli-

cation * the next year with better profpects of fuc-

cefs. . The Court had been recently filled with

" new Judges, and < Jefferies fat at their head, a

man equally defperate in his perfecution of the
vi&ims of the Court, and his protection of the
culprits of the people. It was urged by Mr.

* Hil. 1683. )
+ Mr. North fays his determining to do this bufinefs helped
#0 raife him to the poft of Chief Juflice. Life, &c. p. 118.

G 2 | Pollexfen,z
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‘Pollexfen, who feems in general to have been his

Lordfhip’s advifer, that by the Diflolution the -

proceeding was determined, like cafes of Writs of
Error. - But even this Court did not venture to
‘adopt that idea, which fhould have induced his
difcharge, but alleged that the Lords power of
bailing was fufpended, and that if he was bailable,
it was abfurd that no Court fhould have the power,
and they adopted Lord Danby’s former argument
drawn from the Court’s granting execution on
‘Writs of Error when there was a long proroga-
tion ; adding, as he had done, ¢ that in one
¢ cafe or the other the Parliament when it meets
¢ may go on, and if they reverfe the Judgement
€ the party will be reftored to all that he had loft,
¢ and fo they may proceed to the trial of my
¢¢ Lord Danby #*,” &c. Upon this principle they
- difcharged him on his giving bail to appear in
the next Parliament, as they did likewife, foon
after, the four Lords who were under a fimilar
profecution, It might-be the order of 1648 that
prevented their being abfolutely difcharged, but
no notice is taken of it in anfwer to the argu-

# Skinner, 162.
 + Mr. North, {peaking of the d1fcharge, and of the hard-
fhip of the cafe, fays, < If the giving it was irregular, it was
¢ erring for Juftice; and one would think that fuch confidera-
#¢ tion might purge the irregularity—But nothing hath ever
«¢ been faid againft it.in publick yet; and fo far all is well.”
Life of Lord Guildford, 1635.

ments
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ments of Counfel, and any refpe& paid to it by

fuch a Court as this is a flrong recognition of its

authenticity—W e have another account given of

it at a fubfequent period by * Lord Holt, who

was at this time concerned for Lord Danby, and
who fays the chief Reafon of his being bailed was
that given above; that there was no profpect of

~an opportunity for him to apply to Parliament
for this purpofe—He intimates his difapprobation

of the meafure, by obferving that it was denied
feveral times, until the C. J, Jefferies came in, and
remarks ¢ that his being bailed to appear in the
¢ next Seffion of Parliament was an Affirmance
¢« of his Commitment, and a plam proof of the
¢ opinion of the Court at that time, that the
¢¢ Commitment was not avoided or difcharged by

¢¢ the - prorogation of the Parliament”—The next

period in this long-protraéted profecution was that

which terminated it ‘on the acceffion of James the

Second—On the firft day of the meeting of Parlia-
ment the Lords appeared in difcharge of their
Recognizance, and at the fame time prefented
petitions in different forms—

The Popith Lords ftated that they had been
committed upon the fingle teftimony of Titus
Oates, who had fince been convicted of perjury,

* In deciding Lord Salifbury’s Cafe, Carth. 132.
+ This is fubftituted all along by miftake in the Report for
Diflolution.
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afferted their Innocence, and prayed to be.dif-
charged with honour—Lord Danby alleged his
long Imprifonment upon an Impeachment: founded
on,bare fuggeftions of Crimes, and prayed to be
relieved cither by Zrial or fuch other ways as. the
Lords fhould judge moft convenient, and that in
the mean time he might be continued on bail.
But the Houfe was more indulgent than Lord
Danby’s modefty would allow him to hope; and

~ as they had no defign of proceeding to trial, they

thought it unneceflary to detain them longer under
any fort of refiraint, and accordingly contented
themfelves with ordering them ¢ to attend till
¢ further order”—This might have been thought
fufficient for relief of the parties in what was: cer-
tainly a hard Cafe, leaving it to be feen whether
the Commons were difpofed to urge the claim
which the former Houfe of Lords had allowed ;
but their zeal for redrefs went much further; and
the next day the Houfe fat it was propofed ¢ upon
¢ confideration of the cafes of thefe Lords con-
¢ tained in their petitions ¥ to reverfe and aniul the
¢ Order of the 19th Mar. 1678-9 as to Impeach-

" # Burnet fays the Petitions of the Lords ¢ were fent to the

¢¢ Commons, who returned anfwer, that they did not zhink
¢ £z to infift on the Impeachment—So upon that they were
« difcharged of them and fet at liberty. » 1, 640—But this
account muft be inaccurate, as there is no fuch tranfadtion to
be found in the journals of Parliament.

. € ments,”

Ly

» j

¢ ments,” which, after fome debate, and the pre-
vious queftion being moved, was carried in the
Affirmative—The Proteft figned on this occafion
by Lord ‘Anglefea and two other Lords thews fuf-
ficiently the precipitancy with which this ftep was

taken and the reafons to be urged againft it. It .

ftates that « it doth extrajudicially, and without a

€. Hyarticiila H :
particular caufe before them, endeavour an alter-

¢ ation in a judicial Rule and Order of the Houfe,
¢ and that it fhakes and lays afide an order made

¢ and renewed upon long Confideration, Debate,

¢ Report of Committees, Precedents, and former
¢¢ Reéfolutions, without permitting the fame to be
“¢ read, though called for by many of the Peers,
¢ and againft weighty reafons appearing for the
« fame, and-contrary to the pra&ice of former
« times”—How well they were founded in this
latter aﬂ’ertlon we have already feen ; that it was

< exz‘m]udzcml ” and confequently in propriety of
proceeding only an ¢ endeavonr” to fubvert a

pofitive rule, appears from the manner in which it
was introduced, which was upon a Confideration

of the Petitions of thefe Lords, none of whom dif-
puted- this order or ftated any thing that could

properly bring it into debate, If the Houfe paid
fo little Attention as they feem to have done to the
tights of the Commons, they might fiill have

: found reafons for difcharging the Lords in queftion

upon the partxcular hardthip of thelr cafe, or even
on the ground of the Demlfe of the Crown, which
. : | mxght
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might be thought to determine that as well as all”

other criminal proceedings—They left- however
that part of the order unrepealed which relates to
Appeals and Writs of Error, and thus avowed the
partial motives which induced them to invade the
other part of it—* They proceeded however no
‘farther, and having thus laid a foundation totally

diftin& from the ground of their application for

difcharging the Lords as well as their bail, which
they did a few days afterwards, they were little
anxious to fubftitute any Rule, in the place of that
which they had invaded, to guide the proceedings
of fubfequent times—This indeed could hardly

have been done without more inveftigation of the -

fubje&, than they were difpofed to give, and there-
fore the point was left by them, at leaft as it was
found by the Houfe in 1678 ; for it is abfurd to.
fuppofe that the repeal of an order can of itfelf
eftablifh the contrary rule of pratice. If the Re-
folution of 1678 was well founded, it was an
Affirmance of the pre-exifting Law of Parliament,
and therefore operated as a declaratory law——now
the repeal of fuch a law (for example; the 25th
‘Edw. I1I, or the Bill of Rights) can not leave the

* Mr, Chriftian admits ¢ that if the order of 1678 had

¢ been merely declaratory of the former law, the. reverfal
¢ would have been ineffe¢tual and nugatory,” p. 41. If there-
fore the former propoﬁuon has been eftablifhed his conclufion
will follow.

fubje&
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fubjet in a worfe fituation than he was before it
was enacted—It removes the legiflative {an&ion,
but the Right remains unimpaired—But the Houfe
of Commons, it is faid, made no complamt againft
this decifion, and thus muft be taken to have given
their fanction to it; as far as it affe@ed the dif-
chz\rge of the Lords in queftion it is plain they
acquiefced in it upon general principles of difcres
tion, as they inftituted no new profecution againft
them—Even if the old Houfe of Commons had

fublifted, they would have acted prudently not " to
begin hoflilities with the new King, by reviving

thefe Impeachments-—-The conviction of Oates,

land the change in the temper of the times, would
have probably fecured the Popith Lords from

convx&lon, if indeed they ever intended to bring
more than one of them to a trial: and Lord
Danby’s Offences, after five years imprifonment,
might well be fuffered to fleep in the grave with
the Prmce who occafioned them, and agamﬁ
whom the punifhment of them  was obliquely
direted—But had the Cafes called much louder
for ]uﬁxce, the ﬁlence of # fuch a Houfe of Com-

, CH - mons

* It is faid Serjeant Maynard was fill a member, and he
was a hoft—But 'is it fetioufly believed that becaufe he made
no complaint he approved of ‘this refolution ? he who in 7680,
on Lord Stafford’s ‘Trial, had faid, ¢¢ if there were no precedrats
¢ for the continuance of Impeachmen:s they ought to make
s¢ one” It is remarkable that none of the following leaders of

the ‘
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mons as this, “ougBt not to have much weight in
confirmation of the a& of the Lords—The violent
meafures purfued at the clofe of the Reign of
Charles the Second #, complaints of which poured
in from all quarters, had fo changed the mode of

Tletion, and broken the fpirit of the people; and

fuch pains were taken in managing the Returns,
that the King, whom a former Houfe had ex-
cluded from the Throne, declared there were now
not above forty Members in it that he would not

himfelf have chofen—we might therefore rather

wonder, not that they acquiefced in filence, but
that they did not make a formal renunciation of
this moft important right, and, with+ Burnet,
thank them for having dqne no more mifchief

“than they did.

The next ftep taken by the Houfe of Lords was
the introduéion of a Bill for reverfing the Attain-
der of Lord Stafford—It appears they were under
great difliculty how to frame the Preamble to that

the Country party in the laft Parliament of Charles the Second
are to be found in this; Sir W. ]ones, Sir F. Wmnmgton,
-Gir N. Carew, Sir W. Pulteney, Sir T. Lee, Sir T. Player,
Sir H. Capell, Mr. Powle, Mr. Bofcawen, Colonel Birch,
- Colonel Titus, Mr. Booth, Mr. Harbord, Mr, Swynfin,

* Burnet 1. 625. 639, fol. Ed. :
% ¢ And with that the Seffion of Parlxament ended’s which

¢ was no fmall Happinefs to the Nation, fuch a body gf Men
- ¢ being difmifled w;th doing fo listle hurt,” :

Hiftt. 1, 641, fol, Ed.

Bill y

g o o
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4 June 26th, 168q.

L 591 |
Rill; that is, what grounds to allege in juftification
of it and the debate upon that point alone was *
adjourned to a fecond day. They refolved hows
ever at laft to reft it folely upon his innocence, and
that the Teftimony on which he was convicted
was falfe, without alleging any defe¢t in point of
Law; ahd in this form it pafled the Houfe ; not
withotit a ptoteft by feveral Lords, who affigned
this defe& in the preamble as the reafon of their
diffent—The Coriiment upon this conduét of the
Houfe is fo obvious, that I forbear enlarging upon

it, and fhall only deprecate the urging at this day,
fuch legal objections to the cotiviction of Lord

Stafford as the Houfe of Lords, in the firft year of
f}’ames the Second, did not venture t6 Rate in public,
or to tranfmit upon record to the other Houfe of
Parliament. - ‘ o
The next cafe that occurs, is that of the Eatls of
Salifbury and Peterborough, and the cotemporary
one of Sir Adam Blair and others. Thefe latter
were + firft impeached by the Commons, for pub-
lithing King James’s declaration. The former for

being reconciled to the Church of Rome; and all’

of them at different times committed. The Pat-

“liament in which thefe proceedings were had, having

been diflolved, and a new one affembled , Sir Adam

| Blair petitioned the Houfe of Lords to be admitted

* Lords jdurna]s, 14,28 .
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to Bad Whlch was refolved in the Afﬁrmatlve- #
and at the fame time a day was appointed to take
into Confideration whether Impeachments continue
from Parliament to Parliament. Itis impoffible
to pafs over this Petition and Reference, without
remarking that neither the pmfoner, nor the Houfe,
entertained the leaft Idca that there fubﬁﬁed any
+ pofitive Rule of proceeding on the fubject, fuch

as has lately been attempted to be drawn from the -

then recent Refolution of 1685. Nothlng bemg
done upon the day appointed, another day was

1 foon after fixed for taking into Confideration,
whether Impeachments continue in flatu quo from
Parliament to Parliament ; and || alfo whether the
Courts in Weftminfter Hall may procced in the
intervals of Parliaments, after Appeals or Writs of
Error are depending in this Houfe, which like-

“wife pafled off without effect. During all this

time the two Lords in the Tower patiently fub-
mitted to their 1mpu(onment and thus afforded
their teﬁlmony, as well as that of their legal Ad-
vifers, to the 1egaht/ of it, which could only be
under the Idea that the Impeachment againft them

* Ap. 5, 1690, ‘ '
¥ Mz, Chriftian fays, ¢ This quc{hon refpeCting the effect
s of a diffolution, at that time was certamly a doubtfui
6t pomt.”——P 60.
T Ap. 8.
II "This latter point had been before aguated (March 25th)
upon a parficular Cafe before them.
was

[ o6 ]
was ftill in force : nor was it till an A& of general
Indemnity had * pafled, that any ﬁeps were taken
for then‘ releafe. Immedxately upon this, during
an adjournment of the Houfe, Lord Salifbury ap-
plied to 'the Court of King’s Bench, to be dif-
charged, as being clearly within the A which
being refufed, § becaufe it was thought the party
applying conld not avail himfelf of it, without
flating by plea, that he was not mcluded Wlthln
any of the Exceptions contained in it. It was
then moved, that he thould be admitted to bail,
on the authority of Lord Danby’s Cafe, in 1683 ;
which was likewife refufed, the chief reafon given
being ¢ Becaufe the Parliament was adjourned

% for a very fhort time, and that was thought the

¢ proper place for him to apply.” The dedifion

therefore of the Court in this cafe, affords little-
rooin for inference, as to the opinion then enter-

tained on this quéftion ; but much fnay fairly be
colleéd from the conductof the party, and the
illuftrative declarations of the Court. ‘The form
of the application thews moft clearly that the only

_ ground of difckarge which was fuppofed by the

» May 23d, 1690,

“} Eafter Term, :

t Carth. 132, Mr. J. Fofter alleges that this could not
be the Reafon, becaufe the A& exprefsly provides that it may
be taken advantage of on the general Iffue; and thinks the

-ground miuft have been, that the Court had’ no cognizance of

his crime, the matter lying before a higher Judicature.—~P. 44.
Karl
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Farl himfelf, and his advifers, to exift, was that
of the pardon; for, that failing, the next motion
was, to be admitted to Bail ; which, as the Court
obferved, would in general be an Affirmance of

the Commitment; and, in this cafe, of the conti-

nuance of it to that time. Nor could the reafon
affigned by Mr. J. Fofter prevent this application
having been made, however it might guide the

difcretion of the Court in refufing it; for it muft

furely be as competent .to them to difcharge the
party from fuch a Commitment, if the proceeding
on which it was founded was *totally at an end
(like commitments for Contempts), as if the crime
was extinguithed by a fubfequent act of Pardon—

" But the Court, in which Lord Holt prefided, who

had been Counfel for Lord Danby, and could
neither be ignorant of the ground of his applica-
tion to be bailed, nor of the manner in which he
was finally difcharged by the Houfe of Lords, is

‘not fatisfied with giving a fingle reafon for their
~ condué@ (4 if indeed that reafon is properly ftated
by the Reporter), but obferves upon the cafe of -

Lord Danby, that he was denied to be bailed by
{everal Judges till C. J. Jefferies came in, and that

* This argument Is intended to apply no farther than againft
the determination, as it is called, of the Impeachment.
+ I cannot help fufpefting that the Earl of Salifbury’s

“hame is fubftituted in this place for that of the E. of Shaftef-
“bury : but in neither way is the paffage quite correét, Carthe

132, '
~even

N
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‘even that difcharge upon bail to appear the next

Seffions was an Affirmance of his'Commitment.—

"They go farther, and in oppofition to this, which

they plainly confider as an unwarrantable act of

‘Lord Jefferies, rely on the cafe of Lord Stafford,
in which the fame application was refufed ; and

far from thinking that the hardthips he underwent,
which at the diftance of ten years muft be viewed
without prejudice, could invalidate the effett of

‘the legal principles eftablithed in his Trial, they

add this emphatical account of it: ¢ And not-
¢ withftanding that Parliament was diflolved by
¢ which he was committed, yet he was continued

< a Prifoner, and afterwards tried upon the fame
- ¢ Impeachment, convicted, and executed; wbhich

¢ fully proves that Commitments by the Peers in
¢ Parliament are not made void by the proroga-
< tion or diffolution of the fame Parliament.”—It
is obfervable they draw only fuch a confequence

from this cafe as was ftri¢tly applicable to that

before them ; but, if the whole of it is cited with
approbation as an exifting authority (which no
one who reads it can doubt), it follows equally,
from his Trial, convition, and execution, that
€ the fame Impeachment” was ﬁill‘depending, ¢ not-
s withftanding that Parliament was diffolved” in
which he had been impeached, as well as com-
mitted.—T he. Refolution of 1685, which could
not be unknown to the Court, though direétly ap-

plicable againft this inference, is paft by in filence,

either |
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_either as being, inefficient from its negative form,

or extrajudicial and invalid in point of fubftance.
As foon as the Parliament * re- aﬁ'embled Peu-

tions were prefented to the Houfe of Peers by the

two Lords who were flill Pnfoncxs in the Tower :

“Lord Peterborough ftated, that he had been con

fined almoft two years, nothwuhﬁanumg a dlﬁ'olu-
tion and feveral prorogations had mtervened as
alfo an aé of free and general pardon ; Lord Sa-
lifbury confined his claim to the latter ground
only, poflibly from the intimation he had recently
received from the Judges of the King’s. Bench of
.their opinion of the invalidity of the former ; and
both prayed to be d1fcharged—-—Agam the Refolu-
‘tion of 1683 is negleéted by thofe who were moft
“interefted to claim the benefit of it, as well as by
thofe who were the proper judges of its effect;
and fo little was the Houfe imprefled with an idea
of appealing to that, as-a rule of proceeding,. which
“muft have led to an immediate difcharge of the
Lords in _cuﬁody, that they conceive the moft pro-
bable claim which they could make to their liberty

“muft arife from the at of pardon; upon. which

point they order the ]udges to aftend, and give
their opinion : this was prefented to the Houfe a
few days after, and imported, that, ¢ if their
¢ crimes were committed before Feb. 13, 1688,

¢ and not in Ireland, nor beyond the feas, they

* O&. z, 1692.
' ' ¢ were

\
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% were pardoned by the faid AG.”—As this opi~ |

nion gave no decifive anfwer to the queftion, but
left the effect of the a&t of pardon to be collected
from extrinfic circumftances, not before the Houfe,
(for, as no Articles had yet been exhibited, the
-date of their offences could not be afcertained from
the charge itfelf ,) it is not to be wondered that
nothing final was determined at this time upon
their petitions. As the cafe was fill doubtful, the
Houfe refufed to difcharge them, but admitted
them to bail il it could receive a more deliberate
confideration.—On the fame day a Committee was
appomted  to infpe&t and confider Precedents;

¢ Whether Impeachments continue in fass quo

¢ from Parliament to Parliament, and to report
¢ their Opinion.”—The manner in which this
Committee conducted the enquiry, and the ftate-
ment which they framed of the refult of it, de-

ferves particular attention, that the reader may

be enabled to judge how well it is entitled to the
character # of ¢ a full and folemn inveftigation of
¢ all the preceding Cafes; and v{~the affertion,
that all the Cafes ¢ are ﬁated and not concealed.”
It appears, I confefs, to me, upon the fulleft ex-
amination that I am able to beftow on it, that this

" Report contains nothing more than the heads of

the feve1a1 plccedents, and § every one of them,

| that
* Mor. Chriftian, p. 43-

¥ Speech attributed to Mr. Harding.
1 In the Cafe of Thomas de Berkeley thcy omit ﬁatmg that
1 a day
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that has any reference to the queftion (unlefs the

. fingle cafe of Lord Stafford), fo loofely and fo
inaccurately flated, that if the Houfe had pro- .

ceeded upon thefe -documents only, they could
{carcely have avoided coming to the conclufion,
which yet ncither they, nor even the Committee
itfelf did, that Impeachments were determined by a
Diffolution.—After having mutilated the ancient
precedents, in the manner thewn below, they omit
any mention of the Reference in 1678, or the Re-
folution of 1685, and ftate in general, as to mo-
dern Cafes, that ¢ none are found to continue
¢ from one Parliament to another, except the
¢ Tords who were lately fo long in the Tower.”
Nor are they more accurate in their ftatement of
recent occurrences, forgetting the cafe of Sir Wil-
liam Scroggs, whofe Impeachment, we have feen,

a day was given him in the next Parliament to hear judgemenf,
and that he was committed in the mean time.” In that of the
Archbifhop of Canterbury, no notice’is taken of the arraigne-
ment being adjourned to the next Parliament, in which it is
proceeded on. In thofe of Ellys, De Bury, Leycefter, and

Spurrier, the proceedings in the fecond Parliament are not
mentioned. Hugh Farftaff, it is faid, was accufed and ac-

quitted in A°. gr. < Sir R. Ferrers accufed by the Kings
« acquitted ; but put under Bail to appear before the King
“ any time between that and the next Parliament.” 'The Reader
is requefted to compare thefe two laft Cafes with the account

of them above given; or, if he has the opportunity, with the .

Rolls of Parliament: from which the fupprefiion will be moff
apparent. L _
continued,

AR i
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continued, as well as thofe of the Lords in the

T.ower, to a fubfequent Parliament. Whatever
affiftance therefore’ Mr. Petyt, whofe zeal and
knowledge of legal antiquities has been defervedly
extolled, might have afforded the Commiue'e in
laying before them the Records in the Tower, of
which he was the Keeper, the Houfe could derive
but little light from his refearches, when feen
through the medium of this Report.—Unlike the
conduct of the former Committees of 1673and1 678,
who fubjoin to the Report their Opinion of the Infe-
rence to be drawn from it, and by that means lay a
- ground for the Houfe to decide upon the queftion
before them, that part of the Reference is: neglected
here, fo that no rule of practice can be eftablithed
by agreeing or difagreeing to this Report. I notice
this the rather, becaufe an argument has been
drawn from the filence of the Commons on this
occafion, who, *it is faid, muft have feen this
Report affirming Impeachments to be at an end;
whereas there will not be found in it the flightett
intimation of an Opinion, unlefs what can be
drawn from the manner in which the precedents
are flated.—The Houfe proceeded immediately
upon this Report, and, after hearing three of the
‘Records read, their Refolution is thus recorded :—
“¢ After the confideration of which precedents, and

* Speech attributed to Mr. Harding.

I2 ¢¢ others
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s others mentioned in the debate, and reading the
¢ Orders of Mar. 19, 1678-9, and May 22, 1683,

n

¢ concerning Impeachments, and after long de-

¢ bate thereon, and feveral things moved, this
¢« Queftion was propofed, Whether the Lords
s¢ Salifbury and Peterborough fhall be now dif-
¢¢ charged from their Bail ?” which, after the pre-
vious queftion being put, was refolved in the Af-
firmative; and they and their fureties were, the
fame day, difcharged accordingly. As this Vote
followed fo clofely upon the Report above ftated,

the firft impreffion on the mind undoubtedly is, -

that it was the immediate Refult of it. But many

reafons will foon occur to controul, and even to

fubvert, the effe& of that prepofleffion. - It is ob-

~vious, in the firft place, on a nearer view of the

fubje&, that no diret inference can be drawn from
a Refolution collateral to the decifion of the point
fuppofed to be in queftion.—The Committee were
afked by the Houfe, Whether Impeachments con-
tinue in flatz quo notwithftanding a Diflolution ?
They give no anfwer to this queftion; and the
Houfe, having none to adopt from them, fubfii-

tute none in the place of it.—It may be faid, they |

paffed over the intermediate fleps of the propofi
tion, and came at once to the conclufion, which
was the difcharge of the Lords.—But, to render
this argument effeGtive, it muft be thewn that this
conclufion was the proper one from thefe premifes,
and that it could be drawn from no other ; in both

~ of
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of which it feems to.me to fail.~~The juft refult
from the eftablifhment of the general propofition,
that Impeachments in fuch a cafe were determined,

would have been, that the Impeachment of thefe
Lords was no longer depending, which would have
operat_cd as a difcharge from the Profecution itfelf,

not merely from the fecurity which they had given
to attend the order of the Houfe.—The fecond
point to be eftablithed is equally unfupported for
it is mofl -obvious that the difcharge from bail
might equally be the confequence of confiderations
on the A of Pardon, or any motive of difcretion
that can be fuppofed, to have influenced the Houfe.
For any thing that was done by this Refolution,
the Impeachment continued in full force; the
Commons might have claimed their right to pro-
ceed in it, and the Houfe of Lords at a fubfe-
quent day might have refolved its continuance.
The form of the Queftion thus propofed and car-
ried, prevents its amounting to a decifion of any

- point whatever. Shoﬁld the Houfe of Lords at-
this moment refolve to difcharge Mr. Haftings

from his bail, even after the reference to a Com-
mittee to fearch for Precedents, would it be urged
that fuch a ftep alone, however extraordinary it
might appear, would amount to a refufal to pro-
ceed in his trial’; or, even if it did, that no reafon
could be alleged for it, but their opinion that the
Impeachment againft. him no longer fubfifted?

If this convi€ion operated on the minds of many
of
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of the Lords, the reft, amounting to a majority
of the Houfe, if they difregarded the claim of the
Commons, (fiill more,. if they could infer their
acquicfcence from their negle to proceed,) might
concur in the fame Refolution from any of the
various motives applicable to fuch a cafe. But
the Proteft figned on the occafion before us affords
a clue, which, with the concurrent teﬁimony of
the hiftory of the times, will lead us, if not to a
clear apprehenfion of the effect of this Refolution,
at leaft to the reafon why it was not conceived in
more explicit terms. The ground of Diffent ftated
by the feveral Lords who protefied is, 1. ¢ Bem
“ caufe we conceive it is a Queftion not at all re-
“ relating to the real debate before us; but urged
“ upon us, mot for the fake only of the two Lords
“ mentioned.”—The obfcurity, and apparent inac-
curacy, of this expreffion, is cleared up by the
account which * Bithop Burnet gives of this whole
tranfaction. Hefays, ¢ Another debate was moved
“ in the Houfe of Lords (by thofe who intended
 to revive the old Impeachment of the Marquis

“¢ of Caermarthen), Whether Impeachments con-.

“ tinued from Parliament to Parliament, or whe-
¢ ther they were not extinguithed by an A& of
“ Grace?.......The thing was well laid, and .
fourteen leading men had undertaken to manage

* the matter againft him; in which the Earl of -

* Hift. 2. 68, »
T € Shrewfbury

L7t 3]

« Shrewfbury had the chief hand, as ke bimfelf
¢ told me.......But a difcovery was at this time
¢ made that was of great confequence; and it
¢¢ was managed chiefly by his means; fo that put
“ an end to the defigns againft him for the pre-
¢ fent.”—We fee then at once the perfon pointed
out, for whofe fake, as well as that of the two
Lords, this queftion was urged upon the Houfe ;
and though I am far from relying on the accuracy
of this Hiftorian for a minute detail either of facs
or motives, yet thus much feems fairly to be col-

lected,. from what paffed within his own knoww

ledge, that a certain number of leading men,
with Lord Shrewfbury at their head, conceived
themfelves not precluded from urging the conti-

- nuance of Impeachments by any decifion of. the
- Houfe then exifting, and that this intended attack

on the Marquis of Carmarthen was not put an
end to by this, or any decifion of the Lords, but
flopped for the prefent in confequence of the dif-

~covery he had made of Lord Prefton’s negotia~.

tions. ‘The courfe of proceeding then in the
Houfe of Lords feems to have been, that the re-
ference to the Committee was fuggefted by this
party againft Lord Carmarthen, but that his in-
tereft prevailed fo mwuch in that Committee, of
which he himfelf was a member, that the Report
was drawn up in the manner we have feen; that
yet,, in the refult, the two parties were fo balanced
in the Houfe, that, ¢ after long debate, and feveral

things

g

TR R e e e S G e i T

e 22T



i
Y
gh

o
!
1
!
2
)

g
B
il
NE
ue

L 72 ]
things moved,” a queftion was propofed, fuch ag
we have feen, which ferved to releafe the Lords
from their bail, without deciding any thing upon
the point in controverfy. The Queftion which is

~ complained of in the Proteft as being ¢¢ not at all
& relating to the real debate,” muft be that which

was put, viz. the difcharge of the two Lords;
which is objected to, as not deciding the point of

" continuance of the Impeachment, upon which the
~debate had chiefly turned ; and introduced with a

view to prote&t Lord Carmarthen by preventing

" the Houfe from coming to a Refolution, which in
its confequences might have affeCted him. This
* conftrudtion will account for the conduc of the

Committee, who declined ftating any opinion, as
they were directed by the Houfe; as well as' for
the previous queftion having been moved for, by

" thofe who, with the protefting Lords, withed for

an explicit adjudication of the abftract propofition.
When it is faid, that this reafon of the Proteft
objeés only to the introduion of the queftion
of continuance of Impeachments, and not to the
decifion upon it, the whole point in difpute is
aflumed ; for, if the cbnﬁdcrations above advanced

* have any weight, there was not only no decifion
intended upon this queftion, but the ground of

the Proteft refts upon that very circumftance.—
That the protefting Lords neither affented to the
idea of Impeachments being difcontinued by a

diffolution, nor thought that fuch a determination
: had

i w,—n“‘”;-‘._» T e e

[ 73 ] 

had been made by the Houfe, may be demon-
firated both from their general chara&er, and from
their condu& on this occafion. The majority of
thefe Lotds were not only ftrenuous fupporters of
the popular principles on which the Government
of that day had been formed, and was fupported,
but # fix out of eight who figned this Proteft had
on a recent occafion exprefled their opinions almoft

“upon this very point. -jIthad been propofed to add,

as a Rider to the Bill of Rights, ¢ that all par-
<« dons upon an Impeachment of the Houfe of

¢ Commons fhould be declared null and void,

¢ except it be with confent of both Houfes of
¢ Parliament;” which being rejected, a Proteft.
was ﬁgned‘ by the Lords above mentioned, every
reafon of which applies as ftrongly to the queftion
under confideration—7} They allege, that Impeach-
ments would be rendered altogether ineffectual, if
the King had this power; that it would caufe a
failure of Juftice; that the Government becomes
precarious, when there is wanting a fufficient power

‘to punifli evil Minifters of State; that the King |

can only pardon fuch offences as are againft him-
felf, therefore not an Impeachment, becaufe all

¢ The Lords Bolton, Stammford, Bath, Granﬁlle, Herbert,
and Macclesficld.—Lord Stamfosd was befides the only fur-
viving Peer who had figned the Proteft in 1685.

+ 23 Nov. 1689.

1 The whole Proteft is too long to be inferted in this place;
the {fubftance of it only is given above. ’

K the.
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the Commons of England have an Intereft in it,

and it is at their fuit; that it is inconfiftent with

the Government of England to veft a Power any
 where that may obftruét the public Juftice,—
Whatever be the propriety of thefe reafons, it is -

not credible that they fhould be advanced by thofe
who thought differently on the fubject of a diffo-
hution ; or that thofe who revived the pretenfions
of the Commons of 1678, which had been nega-
tived by the Lords who reccived Lord Danby’s
plea of pardon, thould, in oppofition to the more
reafonable claims fantioned by the order and
practice of the Lords, fet up the contrary Refolu-

tion, made in zhe firf} year of . Fames the Second —If

then they did not acquiefce in the notion of an
Impeachment being determined by a diffolution,
the argument deduced from their filence upon that
head may be turned againft thofe who advance ity
and it will appear moft manifeft, that they did not
complain of fuch a decifion for the fingle Reafon,
becaufe they knew it had not been made-——Nm is

this all; for the fecond Reafon of their Proteft
ftates, ¢ that they ought to have examined Pre-

“ cedents of Pardons to fee how far an Impeach-

¢ ment was concerned, or whether it could be

pardoned* without pamcular mennon in an

* This feems to have been the ground upon wh1ch Lord
Carmarthen’s Impeachment was conceived by the party. agamﬁ

him, and probably by thefe Lords, not to be affected by the
A& of' Pardon,
¢« A&

U3 |
& A& of. GraCé,’5 8c.—which enquiry could only
be at all neceflary under a fuppofition that the
Iinpeachment was ftill depending.

A further inference, that this order of difcharge
was not clearly deducible from the queftion referred
to the Committee, arifes from an order which was
made * a fhort time afterwards, ¢ That a day be
& appointed for the explanation of the Votes

¢ made 13th O&. for difcharging the Earls of

¢¢ Salifbury and Peterborough.”—As nothing was
done upon it, however, we muft ftill remain igno-
rant of the precife object of this enquiry, colleét-
ing only thus much from it; that-it was then
apprehended an inference might be drawn from
this Vote, which did not fairly refult from it; and
as the moft obvious deduction from it was (as has

- been admitted); that it proceeded upon the confi-

dération of the queftion referred to tlie Committee,
it is moft likely that that was the inference in-
tended to be obviared:—If this motion was brought
forward by the enemies of Lord Carmarthen, the

progrefs of the enquiry might perhaps be fopped

in confequence of the merit he had about this time
acquired by his detection of the deﬁgns of Lord
Prefton ; but this proceeds upon conjecture which
it would be unfair to purfue any farther.—The
two Lords having thus been releafed from their
bail on the 13th of Oc¢tober, it might be expetted

* 12 Nov. 1691, o
K 2. _ that
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that Sir Adam Blaire, and the reft, the Impeach-
ment againft whom had likewife been exhibited
in the laft Parliament, would have loft no time in
availing themfelves of a Refolution applicable to
their Relief, if it had been underftood to import
fuch a determination as is fuppofed. Yet it is not
till Dec. 2, that he petitions the Houfe to be dif-
charged, and then without referring to any regu-
lation on the fubjeé& by which his cafe could be
. governed, but refting folely, as it feems, on the
length of time fince he had been admitted to bail .,
all that appears of his petition is, ¢ That he,

¢ being by order of this Houfe, in April laft,

¢ admicted to bail, has ever fince, in all dutiful
¢¢ obedience, according to his recognizance, at-
¢¢ tended the pleafure of this Houfe;” and, upon
this, praying to be difcharged, and his bail;
which the Houfe, without debate, ordered accord-
ingly. Whatever were the grounds of his -dif-
charge, it is fufficient to repel any inference that
can be drawn from his cafe, fingly confidered, on
the prefent occafion, that none are ftated ; that the
circumftance of delay alone in the profecution by
the Commons was a fufficient juftification of it
(though in ftri¢t propriety they ought to have been
*apprized of fuch a flep being intended), and
v ‘ ~ was

* This, however, was frequently omitted; as in Drake’s
cafe; in that of the Lords Salifbury and Peterborough, in
-which it is made one reafon for the Proteft; in that of the

: Duke

. el
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was not likely to be difregarded. by the Houfe of
Peers, in which a great debate had arifen, when
‘the Impeachment was firft brought up, whether
they fhould receive it, as being againft a Com-
moner for High Treafon ; and not lefs than twenty-
one Lords protefted againft the Refolution to admit
it.—But whatever may be colleCted from the cafe
of * Sir Adam Blaire, as to his own difcharge, with
refpe& to that of Lords Salifbury and Peterbo-

rough, in which view we were confidering it; the

reafoning above ftated feems forcible to invalidate

the conclufion which feems moft obviouily to refult
from it.—An additional, and no flight inference,
is drawn to the fame effect, from the manner in
which Mr. J. Fofter confiders this cafe, which he
takes occafion to mention in two different parts of
his valuable work : in - the firft he is {peaking of
A&s of Pardon; in the J{econd of the appoint-
ment of a Lord High Steward; and after ftating
it at le_ngth, and referring to the Lords Journals
for the fa&s, he refts the difcharge of Lord Salif-

~ bury entirely on the A& of Pardon.—Having

Duke of Leeds, and of the other Lords difcharged from their
Impeachments at the fame time.

* It is obfervable that his cafe was confidered as ef fo little
importance, that it is not cited in the long and minute Report
of the Committee in 1717.

+ Fofter, p. 45.

T Ibid. p.oasgr,
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ftated that the King’s Bench refufed his applicas
tion to be difcharged, on the ground of the par-

don, and that they referred him to the Houfe of

Lords for redrefs, he adds, ¢ and there he after-
¢« wards had the full benefit of the aét, without being
¢« put to plead it; for on the 2d O&. 1690,” &c:
. (relating thie proceedings in the Lords Houfe to

his difcharge) ; and he repeats the fame ftatement

‘with no material variation on the fecond occafion
which has been mentioned.—1Is it to be believed
that, while he ‘examined the Journals, the only
{ource from whence he could be fuppofed to have
“drawn the accurate account which he gives of the
feveral ftages of the proceeding (even if he had
ot exprefsly referréd to them), he pafled overy
- without notice, the reference to the Committee,
which preceded the debate and refolution which

 he mentions? If not, with a full knowledge of

~every thing now before us, perhaps afiifted by 2

“more recent memory of the tranfation itfelf, he’

attributes the decifion to the effect of the pardon
only. Bat I am content to waive the authority of
Mr. J. Fofter in point of hiftorical correétnefs, if
T am allowed to retain it in that of legal reafoning ;
fuppofe him ignorant of what bad been decided
by the Houfe of Lords, though he ventures to af-

fert it, it is {ufficient for the argument,. if, from

all that appears, that which he: ftates might bave
been fo decided—1I¢ will at leaft be thought rather
' ’ a hardy

]
1
il
H
3!
4
i

ce
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a hardy affertion, in oppofition to this refpectable
name, *that ¢ it was impoffible, in point of law
#¢ that the Lords could give the Earls the benkeﬁ;
¢ of the A&, and difcharge them, without putting

- ¢ them upon their trial;” the reafon for which is

given ; that ¢ the exceptions were fuch, that no
# Judge or Court whatever could take notice of
¢ it, but upon a trial, or upon bearing what the
¢ Profecutor had to anfwer to it :—'To thié generai
pofition, as firft laid down,‘,may.be oppofed, thé
qualifying exception at the end of the paﬂégé

above cited, which admits in terms, that if .the
Profecutor aflents, the party may be difcharged -

wiﬁhout trial ;3 fill more the conduc of the Houfe
of Lords, who confulted the Judges on the effect
‘of the A& of Pardon, with a view no doubt of
?&ing upon' their opinion, before any trial was
inftituted ; and, laftly, the exprefs declaration of
Mr. J. Fofter, who fays the Lords had the benefit
of the A& of Pardon, though they certainly were
Anever put upon their triall—But what does the
whole of this amount to? They might be dif-
charged iz point of law, without trial, by confent
of the profecutors ; they were, in point of fact, withe
out afking their confent; and upon the [ame occa-
fion Mr. J. Fofter has faid, “ - It will ot be ma-
¥ terial 1o inguire whether the Houfe did right in dif~
charging the Earl without giving the Commons

# Mr. Chriftian, D 45.
+.P.1 51,
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« an opportunity of being heard, fince iz faél,”
&c. This very objetion is raifed at the time, by
the prbteﬁing Lords, in their third reafon; but
‘the ftronger grounds there were for urging this
defeét, the more it is apparent that the cafe was
fuch as to make it neceffary to have purfued a
contrary line of conduct.: ‘

On the whole of this proceeding, which I have

examined more at large, becaufe it feems to me

“the only precedent on which much reliance can be
placed by thofe who reafon differently upon this
fubjec, it is fufficient if it has been thewn, that
the decifion, in point of form, amounts *to no
pofitive rule; and that, in fa&, it either did, or
might, confiftently with every thing that appears,
have proceeded upon ground collateral to the point
in queftion : the cafes which follow will concur in
eftablithing this conclufion.

The next occurrence is the Impeachment of the
Duke of Leeds, which took place Apr. 27, 16953
to which he immediately put in his anfwer ; and a
few days after the Lords reminded the Commons
of the Impeachment, and defired them to proceed,
which in a conference they declined, on account,
of a material witnefs having withdrawn fince the

# Tt is fo confidered by Mr. Ralph in his Hiftory. He fays;
it appears « That the main drift of all, that is to fay, the de~
< fign again{’c‘the Marquis of Carmarthen, was evaded by the
« following queftion, viz. Whether the Lords fhould be now
s difcharged from their Bail?? 2. 252.

coms=

| [ 8 ]
commencement of the profecution.—The dec
cor.nplamed very much of this delay in a * fpeech
w%uch he delivered, the fame day, upon a IVII)one
‘P‘}lll.; and faid, that < 'it was in the power of Z
) _tmker.to ac.cufe at the end of a Seffon, and
¢ one might lie under it without remedy.”—He
prefled the Houfe, that, if the Commons did not
i.'ep_ly, the Impeachment might be difcharged ; fgr
if it were not, be might lic under the reproach ’of it
a.ll bis life ; and he concluded with making a moz4
tion to that effect ; of which, however, no notice
was taken.—After three diffolutions ’had taken
place, in the year 1701 the attention of the Houfe
Ieex}ls to have been called again to this cafe i'nl
which the Commons had not yet been able to , ro-
ceed, from the fame want of evidence, by flwelz:ir-
cumftance of feveral other Impeachments whicl;/
had been' recently brought up againfl th’e Lords
Portland and Halifax, being reduced by diffe
:ence.s, between the Houfes, to the{an’)e ftate oi.-'
‘c‘eﬂ;uon : and the following Order was then made :
‘~‘ T}I:Z”HOUfe of Commons having impeached
- n,ffdmas, Duke of Leeds, ’of high crimes and
- o; Zep;eanom:s, on the 27th Apr. 1695, and
. 91 of {ald Apr. exhibited Articles againft
* him, o V\fhmh' he anfwered; but zhe Commons
- not profecuting, it-is ordered, That the faid Im-
: peachment, and the Articles exhibited againft

* Chandler’s Debates, May 3, v1695.
L ¢¢ him,
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¢ him, fhall be, and they are hereby, difmiffed.”
The obvious inference from this proceeding is,
unlefs the good fenfe and decorim of the fupreme
Court of Judicature in. this Kingdom is to be
# Jaughed out of its ufual weight and refpetability,
that the Houfe of Lords-conceived the fubjet was
before them upon which they acted; and that the
reafon for their fo afting muft be allowed to be
that affigned, at leaft till fome probable caufg be
.-thewn to induce a contrary fufpicion.—But they
are fuppofed to have difmifled this Impeachment
#ow becaufe the Commons had not profecuted it
fix years before 5 that is, the proceeding being ¢ 7o-
“ tally terminated and extinft” by the diffolution,

O&. 11, 1695, the Lords in 1701 declare the Im-

peachment to he - zhen difmiffed by their order,
becaufe the profecutors had not been fufficiently
a&ive while it was depending in the Parhament in
which it was preferred —The fa& aflumed, too,
unluckily is here as unfounded, as the reafoning is

#* Mr. Chriftian afks every candid man to beheve, « that

< the Lords, from their zeal to refift (and perhaps to mfult)
¢ the Houfe of Commons, added the Duke of Leeds to the

_*¢ 1ift, merely that be might make a figure upon paper, though
s they were convinced in fa&t be avas a per fect fhadow and non-
s entity.” The abftra& notion of Impeachment feems here
perfonified in the character of the Duke of Leeds, who had
been {o long involved in this kind of profecutlon, and fuch is
the rage for Diffolution, that his perfonal exiftence is fuppofed
to have ceafed to preferve the allegory.

Shall be, and they are berebyd .
bR o 7 J perverfes

[ 83 ]

: perver{'e.é-l have before mentioned the {peech and

motion of the Duke foon after he had put in his
anfwer ;3 which received, as it was entitled to, no
other notice than an ejaculation of aftonithment
(as it thould feem) from fome Lords who cried
out, ¢ Well moved!” I fhould have added, that
on that very day (which was within a week after
the Impeachment was firft brought up) the Parlia-
ment was prorogued, and fat no more before the
Diflolution.—Did the Lords then complain that
the Commons were dilatory in not proceeding in
the' profecurion three days only after the anfwer.
was put in, or did they acquiefce in the propriety
of their delay when they addrefled the King to
iffue his Proclamation for apprehending the Wit-
nefs who had difappeared, who was no other than
the Duke’s own fervant, and when they agreed to
except out of the A& of Pardon which pafled that
day ¢ all perfons who have been or fhall be
¢ impeached in Parliament during this Seffion” ?
After this detail it will fcarcely be thought extra-
ordinary (which is made another comment upon
this cafe) that the Lords, who were urging the
hardthip of delaying the Impeachments againft r'he

‘Earl of Portland and the other Whig Lords, #did

not infinuate that the Duke of Leeds had any great
reafon to complain.—They properly difmifled a

* Mr. Chrifian, P 54

: L2 charge
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charge which there was now no probability of be-
ing eftablithed ; but as it was from the want. of

“evidence * known to exift, and in the power of

the party accufed, that it failed, they were neither
in hafte to adopt this meafure, nor induced to it
by any motives of compaffion or indulgence+.

I thould now, in the chronologlcal order which

has been adopted, proceed to confider the Im-
-peachment of the Earl of Oxford, which is the

next parliamentary authority ; but I cannot pafs
over the recognition of ‘the principle, which { have
endeavoured to fupport, delivered in the mean time
by fo eminent a lawyer as Lord Holt.—1It 1s, I

# The Proclamation ftated, « That it appeared upon oath,
¢« before a Committee of both Houfes, that Mr. Robart was

« able to give evidence and make proof of the difpofal and -

« application of part of the faid money; and that to avoid
¢ juftice and the manifeftation of the truth, and to render all

¢ juft and proper methods of profecuuon ineffectual, he hath -

«¢ withdrawn,” &c.

+ Burnet fays; ¢ But his fervant, whofe teftimony only
¢« could have cleared that point, dlfappearmg, the fufpicion
¢ fruck fill on him..... Yet this whole difcovery was let fall,
v¢ and it was believed too many of all fides were concerned in
« iy ; for by a common confent it was never revived.” 2. 147.
Mr. Ra!»h’s comment upon this is conceived in ftronger terms
than 1 choufe to infert here. Hift. 2. 560.—The Bifhop, who
at that time faf in the Houfe, fays afterwards, when fpeakmg
of the difinifial of the Impeachment of the Lords Portland and

Halifax, « And becaufe the Commons bad never infified on their

«« profecution of the Duke of Leeds, which tbey had begun fome
« years before, they likewife acquitted him.” Hift. 2. 280.

admit,
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admit, preferved in a Collection. of Cafes of no
great*credit for their aceuracy in the Courts of
Law, and the opinion itfelf is only delivered as
an illuftration, not with the authority of an adju-
dication, of the Cafe in queftion; but it is pro-
bable it might have been advanced on fuch an
occafion, as being of fimilar import to the declara-
tion of the fame ]udge in Lord Salifbury’s Cafe,

‘and the intrific Evidence of the Report itfelf will

certainly not avail to invalidate it—*A Writ of
Error had been fued out ad prox. Seff. Parliamenti

‘(thét is, returnable at a certain day in the next

»Seﬁions), before which time the Parliament was

_ diffolved, and a.day fixed for the meeting of a
new one—Two queftions arofe; 1. the conflant .
one in Courts of Law upon this fubje, Whether -

this Writ were a Swuperfedeas to the Execution ;
there not being, in this cafe, the delay of a Term?
2. Whether it was not fo defetive in point of
form that it could not be a Warrant to carry up
the Record to the new Parliament ?—¢ It was
¢¢. agreed on,” fays the Reporter, ¢¢ that the Court
« can take no notice of any extrajudicial deter-
< mination or order of the Lords. And per Holt,
¢ If an Impeachment be in one Parliament, and
¢ fome proceedings thereon, and then the Parlia-
¢ ment is diffolved, and a new one called, there
¢ may be a Continuance upon the Inupeachment.f’

# Peters v, Benning, 13 Will. 3. 1701. 12 Mod. 604.
This,

[ ———
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"This, to be fure, is fufficiently explicit; but a-
_fhort way * is propofed of deftroying its effec,. by

inferting, fomewhere or other in the fentence, a
negative particle.—Nor would I obje&t even to
this violent and flathing kind of criticifm, if the

“whole tenor of the cafe fairly led to fuch a concly-

fion; but, as the objeions to it feem founded at
leaft in miftake, 1 muft flill believe it probable
that fuch might have been the expreffions of Lord
Holt.—The Report is obvioufly compofed of fhort
Notes, printed much as they were taken, without
being dilated into a regular chain of argument, or
fufficiently diftributed amongft the different perfons
who might have delivered them.—If they are ac-
curate, all that is related paffed in Court, but
:much may be emitted to fill up the chafms; and
it does not appear how much is properly to be
attributed to the Bench, or how much is only the

argument of Counfel.—Till this is afcertained,

contradi¢tion muft be expedted ; but the credit of
what is attributed to Lord Holt, by name, will not
be impeached unlefs he is exprefsly made to con-

tradi& himfelf.—This indeed is done; but it is

by the Commentator, and not by the Reporter;
for it is faid, that, having laid down the doétrine
above cited, he quoted the cafe of James and
Bertly, ¢ in which,” Mr. Chriftian adds, * g Wit
“ of Error was determined by a prorogation.”—This

% Mr. Chriftian,:
‘would

[ 87 1

would indeed have been a contradiction, not only

to what Lord Holt had juft faid, but to the ac-
knowledged law upon the fubject ever fince 1673 ;
but in truth the cafe was only cited to prove, and
amounted to no more than, that, as a term inter-
vened between the fefte and return of the Writ, the
party might fue out execution ;5 which Lord Hole
adds he remembered had been ruled in Kelyng
and Hale’s time, and which might equally be done
whether the Writ was determined or not.—What
follows, being introduced with the expreffion
% and it was faid,” feems rather to have been the
arguments advanced, and cafes cited, at the Bar;
and therefore not neceflary to be reconciled : they
have, however, this mark of authenticity, that all

~ the authorities are fairly and accurately given.—

It is another miftake ¢ that the whole tenor of
« the cafe is to prove that Writs of Error abate
¢ by a diffolution,” and a ftrange application of
the Refolution firft laid down; as if it was meant
to thew ¢ that in the year 1701 the Courts of
< King’s Bench were not bound by the extra~
¢ judicial order of the Lords in 1678.”—As to
the former, it is again forgot that what is fup-
pofed to be the tenor.of this cafe, is urged, if at
all, againft the eftablithed law founded upon that
very order of 1648, and that the point before the
Court was collateral to that decifion.—The very
queftion, as ftated, implies that in general the

Wiit of Error does not abate by a diffolation 5 if

1t
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it did, what doubt could -arife upon the cﬁ"céf't.of
jt >—As to the latter, by w}mt intuitive fagacity
is this general Refolution, of not being bognd‘: bry
any extrajudicial order of the Lords,:known.to |
apply folely, or at all, to that of 1678, _by. which
the Courts had ever fince the making of it been-
governed ; or with what propriety can:that be
called extrajudicial, by which all the Appellant
Judicature of the Lords Houfe is regulated, and
which was well defcribed by the Lords who pro-
tefted in 168 5 as a judicial rule and order of the
Houfe in the higheft point of their power‘and
judicature >If I was to hazard a conje&ure.upo’n
the import of this Refolution, I thould th}nk it
referred to fome order of the Lords, relative to

- the pra&ice of the Courts of Law as to granting
- execution during the pendency of Writs of Error;

which was the -point before the Court, .'an(% wlnuif:h
might be confidered by the Judges as extrajudicial
in the Lords. * Several fuch orders appear to have
been made, in particular cafes, in the year 1690,

~ when the pralice feems to have commenced; at

which time a general queftion was propofed,
¢« Whether any proceedings may be had in Weft-
¢ minf’cér-hall, in the intervals of Parliament,
<« after Appeals or Writs of Error depending in
¢ this Houfe ?”—The Reader will judge, then,
whether any thing has been fairly urged to affect

S _ .

* Lords Jou'rnal_,s Ap. 3. vMay 16, 41690. .

the
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the probability of Lord Holt’s having fo expreficd
himfelf on this occafion : if not, his authority is
not only of general weight, but (when it isremem-
bered that he was one of the Judges confulted in
the Cafe of Lords Salifbury and P‘eterbo.mugh;
and confequently not likely to be ignorant of the
ground of their difcharge) of particular applicas
tion to the inference we have drawn from that
decifion, ¢
We are now arrived at the termination of what
(I fear) may have feemed a tedious inveftigation,
in the cafe of the Earl of Oxford ; who having
been impeached in the year 1715, and committed,
after feveral prorogations of the fame Parliament,
prefented his petition to the Lords, May 22, 17174
He ftated, in this, the proceedings on the Impeach-
ment, and the feveral prorogations;, and that he
had remained a prifoner fince July 9, 17155 and
prayed the Lords to confider the circumftances of
his cafe, aflured that it was not their intention
that his confinement thould be indefinite.—— A Coms
mittee was immediately appointed to fearch for
fuch precedents as relate to the continuance of
Impeachments from Seffion to. Seffion, or from
Parliament to Parliament, and to report:~—Thig
they did accordingly, a few days afterwards; dnd
produced a very full flatement of fuch precedents
as they thought it neceflary to refer to.~—They

~ begin their refearches, however, 1o earlier than

1660/.-=-'~In that year they find the cafe of Drake,
' - M : which
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which has been before adverted to, and foon after
that of Lord Mordaunt, in which they obferve the
Parliament was prorogued, and no further pro-
ceeding on that Impeachment after the Proroga-
tion ; they fhould have added, that he reccived *.2
pardon during this prorogation.—The cafe of Sir

*W. Penn, which follows, is the only one in this

Report where an Impeachment was dropped after
a prorogation, without any particular reafon oc-

- curring; and even in that, confidering how wide

the offence was fuppofed to fpread, and the

length of time that elapfed before Parliament fat .

again, it may well be prefumed to have been
abandoned on other grounds, than thofe of a fenfe
of incapacity to proceed. In that of Mr. Sey-
mour, in 1680, a Diflolution intervened; as did
likewife in that of Longueville and others, in
1698. Amongft the Indictments which are men-
tioned, all are proceceded upon to Judgement in
the fame Seffion, except that againft Lord Stam-
ford, which was preferred in the laft Seffion of
the fingle Parliament of James the Second.

The only remaining Cafes in this Report. are
thofe which are relied upon in the prefent inftance,
all of them turning upon the effeé of a diffolu-
tion.—Upon fach a foundation ftood the propo-

- * This is ftated by Lord Danb)} when he ap'piied to be
bailed.—Lords Journals, 2. 744.
4 Near a year and a half,

fition.

o Lot ]
fition fubmitted, on reading this report, to the
Houfe ; that the Impeachment in queftion was
determined by the intervening prorogation. As
there was nothing contained in it, that could
juftify this conclufion, but what was drawn from
cafes of a diffolution; the vote propofed muft
have proceeded upon the idea that a prorogation
had the fame effe€t.—If the Houfe adopted this
notion, and it is highly probable they did, for the
Proteft lays down the principle as admitted, the
decifion which negatived the refolution propofed,

.eftablifhed the fame point in the cafe of a diffolu-

tion—if they thought a diftin&tion exifted between
the two cafes, their opinion upon that which was
fubmitted to them has no neceflary reference to
the other, which was not under their confideration.
—In this Majority were found the Lords Har-
court and Trevor, both eminent in the profeflion
of the Law, and both well difpofed to the caufe of
Lord Oxford. Others of his Friends, cither of
lefs experience or warmer attachment to his in-
tereft, protefted againft this determination with a
zeal which may account for, though it will hardly
excufe, the inaccuracy of their ftatement. They
affert in this, as a ground for their diffent; 1. That
there feems to be no difference in law between a
diffolution and a prorogation. 2. That both have
had the fame effe¢t in conftant practice as to de-
termination both of judicial and legiflative pro-
ceedings.—I fhall not here controvert the firft of
B M 2 ~ thefe
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thefe propofitions; becaufe, if it has any effeck
upon the prefent queftion, the truth of it tends ta
fuppart the Idea of “continuance, by adding to the
precedents all thofe relative to a prorogation only,
the decifion of this very cafe, and the admitted
duration of the prefent Im peachment.—But the
fecond is {fo manifeftly unfounded, that it would be
allowing an improper degree of credit to this Pro-
teft not to advert to it.—~When it is {o confidently
afferted, that both prorogation and diffolution have

~in conftant pratice determined the judicial pro-

ceedings of the Houfe, the Reader muft be in-
clined to fufpect that he has been here amufed
with a vifionary deduction of facts and principles
{o plainly repugnant to fuch an idea.—Without
recurring to the cafes of % Impeachments, which

yet no candid perfon will rely on, as affording a -

clear rule of practice contrary to that which I have
endeavoured to deduce from them ; in Appeals and
‘Writs of Error, the practice, at leaft for forty-four
years preceding, was at that time, and has con-
tinued to the prefent, directly the reverfe of what

they fuppofe, and is even excepted out of their

own favourite refolution in 168 5.-~The diftinétion
between the judicial and. legiflative character of

* ‘The Duke of I,geds, we have {feen, defired the Lords to
refolve that the impeachment againft him fhould be difcharged
unlefs the Commons proceeded on it that Seffion ; .which wag
vefufed, o

the
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the Houfe had been long felt, and aéed upon,
and has been traced in the foregoing pages, at

leaft as far as the reference to the Committee

in 1673, and fupported by the authority of Lord

Hale.
~ Having laid this broad foundation, which

wanted nothing but correétnefs in point of fa& to
make it folid, what are they anxious to fupport
with it ? A fabric patched up in hafte to ferve a
prefent purpofe, and compofed of fuch wretched
materials, that it had long fince ftood a monument
only of Ruin. This was the Refolution of 1685 ;
which they think, ¢ may be weakened by the pre-
¢ fent vote,” and to which they are fo partial as
to affert, ¢ that it was founded upon the law and
“ practice of Parliament in all Ages, withour one
¢¢ Precedent to the contrary, except in cafes which
¢ happened after the order 1678, which was re-
¢¢ verfed and annulled in 1685, and in purfuance
¢ thereof the Earl of Salifbury was difcharged in
¢ 1690,” Here again onc would be led to fup-
pofe, that this famous Refolution was the ftanding
law of the Court, that it had eftablithed by a po-
fitive regulation fome great land-mark of Juftice,
fqﬁnded, as they ftate it to be, on a deliberate in-
veftigation of the previous law and practice of
Parliament, and fupported by the clear recogni-
tion of fucceeding times. We have feen on the
contrary that it was merely negative, extrajudicial,
hai’uly concelved and partially directed, and that
fo
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fo far from being regarded, if in its nature it could
be, as a permanent rule, that no fimilar cafe had‘
fince arifen including even that then under confi-
deration, in which the fame Enquiry did not be-
gin afreth.—It would be to repeat what has been
advanced above, to controvert here the aflertions
refpeting the grounds of that Refolution (to

which may be oppofed the not lefs confident de-

claration of the Lords who protefted in 1685) or
of its ‘applica:tion to the difcharge of Lord Salif-
bury ; enougﬁ has been feen of the inaccuracy of
this proteft to prevent our taking any of its pofi-
tions for granted : in general indeed the object of
confidering thefe recorded opinions of particular
Peers, is not fo much with a view of drawing con-

clufions of faé from the liberty allowed them of -

afferting what they conceive to be true; but to
difcover from their conduct and mode of oppo-
fition to the fenfe of the Houfe, what had there
been debated, and what affumed, or taken for
granted. The Proteft before us has been thought
of much confequence on this account; for it has
been faid to be*® ¢ manifeft from it that it mufl
 pave been the decided and unanimous opinion
« of the Houfe of Lords, that the Impeachment
¢ would have abated by a Diffolution,”—This
indeed is going farther in the ufe to be made of
fuch protefts, than, I fhould have ventured, con-

* Mr, Chriftian p. 58.

ceiving,
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ceiving, that, whatever probable inference can be

drawn from the prefumptive right reafoning and
good faith of the noble perfons concerned, as to
the opinions held by their opponents in debate, no
poflible mode of reafoning, no aflertion of {pe-
culative- fadts, can make it manifef what other
people may have thought, or even exprefled, upon
the fame fubjeét.—But waiving this firiGnefs
(which is indeed foon after deferted by the Author

himfelf, who, when he repeats his affertion, intro--
duces this qualification, € that it is manifeft in the

¢ opinion of the diffenting Lords”) let us take it
thus reduced to.the point it fhould be, and fee
how it is fupported. " The fingle ground affigned
for this inference is thus given; ¢ for it is bere
“ gffumed as a firf} and ingontrovertible principle”—is
that then fufficient to prove its truth; if it be, we
fhall foon find that it will prove too much; for
this is not the only principle that is affumed ; the
firft is, that a prorogation is equivalent to a diffolu-
tion; which it is admitted may be * falfe, and
muft be fo proved, to invalidate the force of this

- * It may be faid they could not infer the Houfe of Lords to
have thought fo, though they themfelves aflume it, becaufe 87
to 46 voted againft it; but the Houfe was not called i upon to
vote on the parts of this fyllogifm, as this fuppofes ; they only

‘negatived the propofition, that the Impeachment was deter=

mined by the prorogation ; which they would have done &
Jortiori if they held it not affected by a diffolution.

precedent.

= e TSI~ Sty T e
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precedent.—But in another way likewife it proves
too much ; if it be manifeft that what the protefting
Lords a{fumc, they muft have thought to be the
opinion of the Houfe ; 7he whole that they aflume,
at leaft in this one propofi tion, muf’c be fubjeét to
that inference : What then is this propofition ? *
That a diflolution of Parllament has in confiant
praétice had the effeét to derermme both judicial
and legiflative proceedmgs R whlch in its extended
latitude, is impofiible to have been the opinion of
the Houfe, becaufe notoriouily contrary to the fac,
which, whatever the principle might have been,
is the only thing referred to.—This reafoning how-
ever, faulty as it feems, is fupported by an illufe
tration, which, it is thought, puts it out of the
reach of cavil, efpecially as being drawn from a
{cience, where the deductions are expected to be
correct, and the affu'npuons fo fimple as to be in~
tuitively true.—It is urged that ¢ if I were igno-
¢ rant of every propofition of Euclid, axd convinced
€€ that every one of bis conclufions were falfe;” yet I
thould conclude that ¢ he was convinced that
¢¢ what he afferted as the foundation of his whole
“ fyftem, was aflented to by every man of a clear
% underftanding in his time.”—Though there is

* To flate this propofition fairly it muft be detached from

 the other, which in the conftrution of the original is mixed

with it: as it ftands indeed no fuch propofition is aGually

afferted, though, I admit, it may be inferred from the context, °

2
~

much
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much a‘dvantage in appealing to a name proverbial
for accurate reafoning, to illuftrate the deductions
-of ordinary men, and to a felfrevident axiom as a
parallel to a complicated notion of law ; yet there is
enough conceded in this flatement to prevent its
impofing longer than at the firft glance.—If I am
‘unacquainted with the Author of fuch a fyftem, be
it of morals or mechanicks, of politics or religion,
all I can infer from his afluming any propofition
as his bafis, is,.(if I give him credit for integrity)
that he himfelf believes it to. be true ; what other
people may think of it, flill more what thofe of a
clear underftanding may, according to his concep-
tion, I can only guefs from an opinion which I
have.not yet formed of his judgment and accuracy,
his plain fenfe, or his love of fingularity.—But if I
went further, and was ¢ convinced that every one
¢¢ of his conclufions were falfe,” I thould no lon-
ger doubr, that he who reafoned fo perverfely upon
his own principles, deduced his fundamental

~axioms as ill from the general fenfe of mankind

and it is rather a curious limitation to human ex-
travagance, that havmg attributed abfurdity to
two branches of a fyllogi{m, it follows of courfe
that the third muft be true.—Change but the name
then, and the fubjet of this allufion, and it will
foon appear how little it will fupport the conclu-
fion drawn from it; in every fpeculation tenets

- may be found, on which the whole is founded,

contrary to truth, as well as the common fenfe of

N Man-
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Mankind. Al men are born equal, fays one;
another afferts, they are from their difference in
natural faculties peceflarily fubordinate one to

another, or pelhaps fome delivered by divine ap-
pointment to be governed by others—the Earth is
the centre of the Univerfe, may be aflumed again,
as well as the prefent contrary perfuafion—rthere is
one God and Mahomet is his prophet, muil be
the language of a ftaunch Muflelman, though he
wrote in the midft of this Metropolis; and upon
every one of thefe, a {fyftem may be, and has been
built: of the truth of which therefore we may
fairly fuppofe the Author of each was ftrongly
perfuaded, but which in {fome inflances he muft
know was not the prevailing opinion of Mankind,
or if he thought fo in others, either he or his op-
ponent muft have been miftaken, becaufe their
affertions are dire@ly contraditory—If we are
not precluded then by this mode of mathematical
demonftration from drawing our own inference
from the expreffions of this Proteft, let us fee whe-
ther they import any thing like what it is aflerted
they muft. Had thefe Lords been convinced that
nothing was intended to affe@ their favourite Re-
folution of the firft of James the Sccond, nay, that
it had juft received the recognition of the Houfe,
even in effablifhing this limitation to-it, would
they have been fo apprehenﬁvc of its being weak-
ened by the prefent determination; or if they had
thought that it might be affeted by it in confe-
quence
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- guence of the ﬂndlogy which they infift upon, but

which it is alledged could not have been the Idea
of the majority, would they not have made the
beft poflible ufe of their right to proteft, by con-
necting with the vote that explanation of it, which
the truth of the tranfattion enabled them to give ?
—They would furely have faid; it has indeed
been admitted in debate, that an Impeachment is
determined by a diffolution, and. therefore the pre- -
cedent of 1685 is not meant to be difputed ; but
as we think a prorogation has in all cafes the fame
effect, this decifion thould have conformed to that.
~—Thus their reafoning would have been as com-
plete as it now ftands, and the vdanger would have
been avoided, which is made the chief. fubjeét of
their complaint.—It is even highly probable, and
they would have done -prudently, that they would
have forborn ftarting the point of fimilarity be-
tween diffolution and prorogation, from which
they drew an inference againft their own doé’ti'ine,
which had not been: done by the Houfe.—It ap-
pears befides, from the anxiety with which they
fupport that precedent, by urging the grounds on
which it flood, and the practice which had fince
obtained to confirm it, that they thought its Au-
thority was in more danger of being fhaken, than
was poffible, if it had been fo recently recognized

- as 1s {uppofed.— Admitted truths do not require fo

much fupport from arguments; and where a
2 prin-
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principle is once ﬁrmly‘eﬂabliﬂ;ed in pradtice, it
is not very ufual to develope, whenever it is Te-
ferred to, the hiftory of its introduction, or the
reafonablenefs of its application.—If in the pre-
fent inftance thefe were to be deduced, why fhould
the conclufion and refult of all this be omitted,
and after afferting ¢ that it was founded on the
¢ law and pra&ice of Parliament in all ages, and
¢ that in purfuance thereof Lord Salifbury had
¢ been difcharged,” would they not have added,

¢ and which is admitted even by thofe who have -
« come to the prefent Refolution to be the exift-

¢ ing Law of Parliament to this day” ?~—An affer-
tion which, if true, being within their own know=
ledge, and confirmed by the tacit acquiefcence of
the other Peers, would have proved abundantly
more than their reference to the practice of remote
times, in which they might be miftaken, or of
which at beft they had no peculiar means of in-
formation.

. We have now confidered, as was propofed, every
thing that has occurred on this queftion, fince the
Refolution in 1648 ; and the fair refult of the exa-
mination, with reference to the cafe, as it flands
before the Houfe of Peers; feems to be; that
though that order no longer fubfifts’ in ‘point of
form, yet being founded on ancient practice, and
eftablithed principles, and uncontrolled by the

genuine decifions of fubfequent times, it ftill ex-
iflg
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ifts in fubftance confirmed, and hot impeached,
by the moft unfufpected authorities.—I confine this
view of the cafe to its prefen_t fituation, becaufe
the Lords, who are the Judges, may confider. the
whole regulation of the point as exclufively. of
their cognizance, and refort only to their own
Journals for information on the f{ubjeft.—With
refpec to the Houfe of Commons; when it is
confidered, that this is * the only precedent that
pafled with their concurrence, and which was at-
tended with pofitive effect, they muft have deferted
a great conflitutional ground, on which they once’
flood, and which they never confented to abandon,

if they had determined otherwife than they did,

unlefs it could have been proved to them, as was
attempted by {everal Gentlemen of the Long Robe,

* Sir H. Mackworth, in the Trac before cited, fays; But
here we muft obferve a difference between Fa&s and Prece-
dents. When either Houfe hath afually paffed a Vote, or
done a thing, which never cameto be confidered by the other
Houfe, nor ever was debated and agreed to, at any conference,
or otherwife, betwixt the two Houfes, that is called a Fa&,
but cannot be infifted on as a Precedent to bind the other
Houfe. But when a matter comes in queftion betwixt the two
Houfes, and is folemnly debated and confidered, and afterwards
agreed to by both Houfes, that is eficemed a Precedent, and
ought (with great fubmiffion) to be binding and conclufive to
both Houfes; and no ancient Precedents are ufually cited
againft the Jatter, in which all the former Precedents are fup-
pofed to have been confidered. ' :

' that
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that the decifion involved in it fuch technical ab- .

furdity, and general inconvenience, as no autho-
rity could fanction, no precedent could fupport.~—
We are next to confider the arguments thch
have been urged on this head.

PART

EULRRE N

- pradtifers.

P A R T I

IT may be thought by fome that I concede a
good deal, in fuppofing it poffible for fuch legal
objections to exift againft a pofition which has
been ftated, without reprehenfion, by fuch eminent
fages of the law as Lord C. J..Holt and # Lord
C. B. Comyns; yet unlefs this fhall appear, and
the two former grounds have been fuccefsfully
eftablithed, nothing will remain to invalidate the

conclufion.—Thefe objections are of various kinds, -

and urged in different ways; yet I hope not to
omit any that are in the leaft material, or to flate
them lefs forcibly than I ought, -

* I am content to urge this authority no farther, convinced
there is much propriety in what Mr. Chriftian has obferved

upon it, p. 70. but I can fee no reafon for fuppofing that Ser-

Jeant Hawkins was better read in the Journals of Parliament
than C. B. Comyns, or that his work was defigned for Judges,
while that of the latter was intended only for ftudents and

i
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It may be faid, that this is a T'rial in the High
Court of Parliament, of which the Houfe of
Commons form a part, and that by their Diffolu-
tion the Court is diffolvedi—To this it might be
fufficient to anfwer, that the objettion applies
equally to all judicial proceedings, civil or cri-
minal, original or appellant; contrary both to the

ancient cafes, and the prefent pra&ice in the latter .

of thefe—The Judicature in Parliament was al-
ways exercifed in the Houfe of Lords alone, though
the Judgement purports to be that of the King in
Parliament, jufl as the flile of the Court of King’s

Bench fuppofes him to be prefent, though he ac-

tually prefides in neither.—Indeed, if this were
otherwife, it would hardly be confiftent with Juf-
tice that the Houfe of Commons thould impeach,
and thus become both accufers and Judges: and
the authority of Lord Hale is alone conclufive
upon the fubjeét, who calls the Houfe of Peers
a diftin& Court, and whofe treatife on the fubjet
is entitled, ¢ Of the Jurifdiction of the Lords
« Houle of Parliament.”—Taking this then to be
the Court, it is urged by others, # as ¢ a great
¢ principle, that by a Diflolution the Writ, or
¢ Commiffion, by which the Court fat, and exer-
¢ cifed jurifdiction, is at an énd.”—This objeftion
fuppofes, or rather artfully takes it.for granted,
that the Writ of Summons is the only Commiffion

# Mr. Chiiftian, 160.

by -
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by which the Lords fit; which in fa& is true only
as applied to the time and place of their fitting.—
They meet at Weftminfter, or Oxford, at fuch a
day, by virtue of the King’s writ, and fit no longer
than he pleafes; but while aflembled, they exer-
cife their functions in confequence of precedent
and permanent rights*.—The Commiffion of the
ancient Peers is their beihg born fuch, the fame

Commiffion under which the King himfelf exer-

cifes all his prerogatives, when the death of his
predeceffor makes way for his native rights being

‘called into a&tion.—New Peers are now chiefly
created by Patent, by which they are exprefsly
entitled to a ¢ feat, place, and wvoice,” in Parlia-

ment.—All this it. may be faid is true of fuch as

# Lord Hale ftates it as having been faid in {upport of the
Lords Jurifdi@ion as oppofed to that of the Judges appointed
by the King, and then removeable at his pleafure; ¢« Whereas
¢« the Lords are jaudices nati, fixed, perpetual; and though
< their honours be derived from the Crown, yet being once fo
¢¢ derived, are hereditary in ‘thf:ir blood ;7" to which he makes
1o objection that invalidates the inference here drawn from it.
Tra&. p. 179. Fofter, p. 141. Vide Addenda.

+ Yet Mr. Chriftian, in contradi€tion to this exprefs grant,
as well as to the law as admitted by Lord Hale (fee laft note),
afferts, that a Peer ¢ has no inherent legiflative or judicial
s¢ capacity annexed to his perfon; and till he has received his
¢ Writ of Summons, or commiffion, he has no right either to
< a woice or feat in Parliament”—confounding thus the rights
of the Peerage with the power and occafion of exercifing them.

(@) are
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are created by Patent, as Dukes, Marquiffes, and
Vifcounts, always were; and perhaps might be
allowed to apply to the ancient Earls and Barons,
who'fat in right of territorial pofleffions; but that
when 'the King creates a Baron by Writ, which he
fnay ftill do, the Peer has no other title to any of
his privileges but what is derived from his Sum-
mons to Parliament.—1I thall not content myfelf
with obferving, in anfwer to this, that there are
none fuch in the prefent Houfe of Peers, but fhall
go a little further, to thew that if. fuch were to be
now created, they would ftand on the fame footing
as Barons by tenure.—1It appears then that about
the time of King John a diftinction took place
between the Barones majores, and the reft, who held
of the King ix capite 5 ‘and it is provided by Magna
Charta, that the former of thefe thall be {pecially
fummoned to attend all Parliaments; and upon
this refts the right of the Peers to their Writ of
Summons.  Mr. Selden thirks it probable, that
foon after this period a law pafled, which is not

now extant, by which all were excluded from

coming to the Parliament (i.e. to what is now the
Houfe of Lords) but fuch as had fpecial fum-

mons, and that all who had fuch fummons thould -
be admitted without further proof of title; which, .

he fays, deftroyed Baronies by tenure, and confti-
tuted thofe by writ. Camden, who advances the
, fame faét, differs only as to the manner of its be-
ing introduced ; which he inclines to think took

place
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place in the reign of Henry the Third, relying on

the authority of an ancient writer, who fays, that
he flatuit & ordinavit quod omnes illi Comites & Ba-

rones regni Anglie, quibns Rex dignatus eff brevia fum-

monitionis dirigere venirent ad Parliamentum fuum, &
non alii. It is clear then, from either of thefe ac-
counts, more exprefsly from the latter, that the
Wit prefuppofed a Right by Tenure, of which it
then became the only evidence; and though it
afterwards changed its application, and was direGed
to thofe who had no fuch title to it, yet the legal
import of it was flill the fame, as is further appa-

_ rent from the confequences which followed it : for

though in form it was merely pro kac wice, and
without any expreffions of grant, or that implied
a permanent duration, yet *if the perfon fum~
moned took his feat under it, he acquired thereby
an inheritance in the dignity by operation of law,
which could only be the confequence of confider-
ing it as a +- recognition of a previous right.——
1 Some indeed have thought that two Writs, and
the fitting in two Parliaments, were neceffary to
evince an hereditary Barony ; which, if true, proves

till more decifively that the Writ alone is not” the

* Co. Litt. 16. B. ,
+ This is further proved by the only modern inftances in

which it has been ufed to call up the eldeft Sons of Peers n -

the life-time of their Father, and by one of his Baronies.
I Whitelocke apud Blackft. Comm. 1. 400,

O 2 ‘ Com-
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Commiiffion,” but the prefumptive evidence of z
pre-exiftent right.—'T'hat this is the real ftate, of
the cafe is put beyond all doubt by the Writs of
Summons to the Judges, and other affiftants to
the Houfe of Lords, which were # fometimes con-
ceived in the fame terms as thofe of the Peers,
and -+ generally fo little varying from' them, as by
no means of themfelves to mark the different lines
of their duty and function, which muft therefore
‘have been difcriminated by other confiderations
implidd but not exprefied.

By whatever mode then the Peers are invefted
with their Dignity, it is permanent in Right, and
more like the moft durable power of the Judges of
the Courts of Wefiminfter-hall, as. they are now.
conflituted, than thofe of any perfons who aé

under temporary Commiffions.— They agree ‘in

* 22 Edw. I1L. _
~ f The general form conftantly ufed from Hen. IV. after
reciting the King’s intention of calling a Parliament at fuch a
time and place, as in the fummons to the Peers, goes on,
wobis mandamus firmiter injungentes (inftead of in fide €& dilec-
tione or in fide & ligeantid) quod omnibus aliis praetermiffis dictis
die &' loco perfonaliter interfitis nobifeum € cum cateris de Con=
cilic noffro fuper diflis negotiis traftaturi weftrumgue confilium
impenfuri—The Summons to the Peers have it nobifcam & cum
ceteris Pralatis Magnatibus & Proceribus, &c. In fome, in
the recital of the perfons to compofe the Parliament, that of
the Peers is < & ibidem nobifeum €5 cum cateris Prazlatis”—
that of the Judges has:added to it © ac czteris de Concilio nof~
“ ¢ro.” 1 Edw. TII.——which is fometimes fubftituted for the
- other expreffion. Vide Dugd. Sum,

deriving
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deriving each their authority, at firft, from af jtit=
plied reference to preferiptive ufage, and not from
pofitive affignment of the limits of their refpective
duties.—The Writ by which a Peer is fummoned,
merely calls him to treat, at a particular time and

place, with the re#f of the Prelates, &c. by which
he is entitled to an inheritance in the dignity, and

acquires a right to the fame fummons in all future
Parliaments.—The appointment of the Judges is -

~derived. from the expreffions # ¢ conflituimus wvos
¢ wnum Fufticiariorum ad placita coram nobis tenenday”
or ““.'de communi banco.” The Courts of Law are
~open only in Term time, as the Court of the
Lords in Parliament is only while that is ﬁtting‘;
but though cuftom has preferibed more precifely
- the duration of the former, or perhaps, more ac=~
curately fpeaking, the original conflitution has
been preferved more uniformly in one inflance
than the other (except where altered by pofitive
laws), as being unconneted with flate convenience
or neceflity ; yet it feems as if both, being origi-

nally derived from the Crown, were equally fub-

je& to the controul of it.—The meetings and

- prorogations of Parliament were always clearly o 3

and in times of public ficknefs, or other particular

occafions, thé Term + has been adjourned to an-

o o - other

* The Judges hold their offices by Patent, the Chief Juftice

of the King’s Bench by Writ, in which is fubflituted ¢« uffi-
€ ciarium noffrum capitalom.” 4 Inft. .

ot Frequent inftances of this ar: to be found. In 1 Car. I.

i

two
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other time and place by the ordinary exercife of

the fame autherity.—As the inherent privileges of
the Peers, as to the right of Judicature, refemble;
though they far exceed in permanency, thofe c‘vf
the Judges, it can hardly be fuppofed what fimi-
larity can be traced between them and' thofe de-
rived from Commiffions granted for particular pur-
pofes, and confined to particular pla’ces.---Suc.h
are thofe under which the Judges exercife all their-

fun&ions on the Circuits, and at the Old~B'ailey ;-
“which, though they may feem to have acquired a

kind of cftablifhment from their ordinary ufe, reft
entirely in the will of the Crown, as to perfon.s,r
times, and places, to which th¢y relate ] and in
form convey only a limited authority, which muft

‘be firi€ly purfued.—Far from beftowing, like the

Patents of the Peers and Judges, by the. mere
title, the feveral Rights and Pov&.rers,belo'ngmg to
each, thefe are {o confined in their operatior.x, that
no lefs than five of them are required to give the
ordinary authority exercifed on every Circuiti—
Thofe adduced as fimilar, on the prefent occafion,
are the Commiffions of Oyer and Terminer, 'and of
Gaol Delivery ; by the former, power is given to
certain perfons to enquire of certain crimes in par-

two Proclamations appear to have iffued for this pu.rpofe, by
which Writs of Adjournment were ordered to be direfted to

: o
the Judges ¢ zo whom fuch Writs bave ufually been directeds’

the laft of them to adjourn the Term to Reading. Rym. Feed,

T | ticular
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ticular counties, and to bear and determine the
fame; by the latter, to deliver a particular gaol of
all the prifoners who thall be found therein at a
certain time; both conceived in fuch limited and

- appropriate terms, that one gives no authority

but where the whole proceeding is before the
fame Commiffioners, who cannot therefore try
upon an IndiGment not found before themfelves ;
the other, though more general in this refpe&,
yet extends not beyond perfons who are found in

“the precife fituation defcribed.

If fuch then be the fair account of the Confli-
tution and Permanency of the Houfe of Peers as
a Court of Judicature, there is no room for the
application of thofe arguments which are derived
from the effe® of the demife of the Crown on
any Commiffions granted by it, or of the ifluing
a new Commiflion upon one before fubﬁf’cing.—-
The inheritable nature of their fun&ions diftin-

guithes them from any other emanation of the

Prerogative; and as the Writ which calls them
together is not the Commiffion under which they
act when affembled, fo neither does another fum-
mons by Writ to the fame individual bear any
analogy "to a new Commiffion which might be
granted to different perfons. -

The mofl material of the technical objections
made to the continuance of the Impeachment is
that which I have never feen diftin&ly fiated, but
which arifes from the aGual State of this Pro-

ceeding, |
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ceeding, independent of the general grounds of
argument as applied to others of a fimilar kind :
I mean the topic of Difcontinuance, arifing from -
the party _béing put without day.—Before I advert
to this objeCtion, it is impoffible not to lament,
that, if it thould be thought to have any weight,
it owes its origin not to the inherent nature of the’
fubject itfelf, but to the accidental, or, if I might
fo fay, the inadvertent, conduék of the Houfe of
Peers. 1 thus flate it, becaufe, when accurately -
confidered, it will appear to be founded entirely
on the manner in which the Impeachment was
adjourned, or continued, ‘the laft day of the Trial
in the former Parliament, perhaps on the omiffion -
to notice the day to which it was fo adjourned.—-
Now it can never be prefumed, and the inveftiga-
tion carrying on at this moment precludes the
idea, that the Houfe of Lords, if they adverted
to the queftion at all, confidered itasa clear and
fettled point, that the Diffolution, which muft ne-
ceffarily in the courfe of things intervene before
the Trial could be finifhed, would prevent the con-
tinuance of the Impeachment.—If they did not,
and do not at this time, it'will certainly be matter

of very ferious concern, and to none more than to’

the Noble Perfons themfelves, that by 2 clerical
error of their own Court they are precluded from

the agitation of this great Conftitutional queftion.—

TIn urging this confideration thus far, I hope L thall

not be underftood as imputing to any one, much

lefs
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lefs to the exalted CharaGter who has p‘i‘eﬁded with

fuch une‘}'g‘gmpled patience and impartiality at this
Trial, the fmalleft degreé of blame in this tranf-
action; I am very well aware that it would ‘have
-been extremely difficult, if not 1mpofﬁble, foto
have framed the form of Adjournment to avoid
determining againft the continuance of the Im-

peachment, as not to have made it decifive of the
contrary ; which,’ Wighout previous confideration,

would have been equally'e’x’ceptionable.—-Vi'ewing

it then only as an unfortunate accidents if attended
with any confequences, both to the profecutors,

the accufed, the public, and poﬁérity; and to
jvvhich:therﬁfo;ev more effeét will not be given than
‘ 1t,i};a11 be -found neceffarily to demand ; let us
proceed to enquire on what the objetion is founded.

—All legal proceedings arebfuppbfe”d to be carried

on in the prefence of the parties concerned, and

at the times and places at which they have notice
to attend.—As fcarcely any {uic, either civil or.
criminal, can be determined at once, it is necef-
fary that it thould often be adjourned, or, | as it is
vtfsrmed, continted, by appointing the partié‘é another
time and place, at which they are to be prefent to
attend the further proceedings of the Courti—
T;:is is fo effential to conneét the different ﬁages'
of the fuit, and the judgement to be given, with

the complaint on which it is founded, or the au-

thority on which it proceeds, that, if omitted on

‘»the records of the Court, or if any extripfic cir-

P cumflance
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cumftance fhould happen to prevent the poffibility
of the party defendant’ appearmg, or the Coure _
itfelf in fa& attending at the ‘time and place
affigned, he is faid to be put without day, and the
whole proceeding is_difcontinued. —The order in
the prefent cafe, on which the ob_]e&mn is founded,
ftands thus on the Lords Journals, ¢ June, 1790
¢t Ordered, That this Houfe do proceed further
< on the Trial of Warren Haflings, Efq; on the
¢ firft Tuefday in the next Seffion of Parliament,
¢ a¢ ten of the clock, in Wefiminfter-hall.”—
It is become’ unneceflary to enquire whether ¢ the
« next Seffion” could by any fair conftru&ion be
taken to extend to the ¢ next Parliament,” be-
caufe, even allowing that it could, it is apparent
that that day paffed off without any proceedings
on the Trial, and without any further adjournment
of it to another. It has been added to this objec-
tiod, as if thought not of itfelf fuﬂicxent, that
Mr. Haftings is perfetly at large, and not amenable
by any exifting obligation to the Juﬁxce of the
Lords; and that, confequently, their proceedmg
without an obje& before them would be nugatory
“and abfurd.—But whatever obfervations may arife
on the order above mentioned, none fuch are ap-
plicable to the Recognizance by which Mr. Haftings

~ and his Surety are bound, and which. puts him-

~ exally in the fame fituation as if he was aé’cually
imprifoned.—The condition of this is in thefe

vorda : #¢ That if the faid Warren Haftings fhall
¢¢ appear

i
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8¢ appear perfonally before the Lords in Parlmmml,
“ from day to day, until the further order of this
¢ Houfe, then to be void,” &c. The Party then,
it thould feem, is flill before the Court, but the Im-
‘peachment, it is faid, is difcontinued. The legal
doctrine 1pphcable to this {ubjeét is o little in com-
mon ufe, that it is with the utmoft diflidence that I

Ventme to difcufs it Dut as I thall advance nothmg :

but what is founded on eftablifhed authority, the
apphcatxon only can be faulty, and will eafily be
correéted by the judicious Reader.—The objection
here made involves two points; * 1. That the pro-
ceeding is mlfconthed by giving the party an
illegal day; 2. That fuppofing it otherwife, it
is put without day, by the Court not fitting on the
day to which it was continued.—Giving then the
full effe¢tto the whole of this objection, what is

| the confequence?, Not, as has been inaccurately

urged, that the whole proceeding is abated, for
the original Record is not neceffarily affected by it.
In the latter of thefe cafes, which is the firongeft,
as where the Juftices were prevented by death from
coming at the day, I a general Re-fummons or Re-
attachment revived the original Record ; and, il
more, a || {pecial one revived the whole proceedings,

* Hawk. B. 2. ¢.27. §. 8.

+ Ibid. §. 106.

1 Ibid. §. x06. :

ll The form of this may be feen in 7 Rep. 29. B. 'I‘he
fame is applicable to a difcontinuance by the death of the ng

vCom, Digeft. Abatement, H. 38,

P2 W'ith
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With refpeét to the former cafe, it fhould feem that
where the procefs is erroneous, and the Def_endént
appears, he fhall be compelled to anfwer; ¢ fof,”
as * Mr. Hawkins obferves, ¢ the end of Procefs

¢ s to compel an appearance; and that end be-
’e¢ ing ferved, and a legal charge appearing againft

¢ the Defendant, no way difcontinued, the Law
<t will not fo far regard a flip in the procefs, as to
¢ let the Defendant out of Court, in order only
¢¢ to have him brought in again in better form:”
and he adds, ¢ and in criminal cafes this could
¢ not be but of the utmoft ill confequence, by
¢ giving the Defendant, who is actually in the
¢t power of the Court, an opportunity of efcaping.”
It thould further be fuggefted to the confidera-
tion of thofe interefted in the decifion, how far
fuch an Error may be amended ; which is hinted

at by the +§ fame Author : as, certainly, even dif-

continuance of procefs may be by confent of the

- parties,—In applying this do&rine to the cafe be-

fore us, it will not, I prefume, be expected, that the
ancient Writs, to which I have alluded, fhould be
recurred to by this fuperior Court; but that what=
ever effeé they were calculated to produce, may

" here be attained by fome occafional procefs of 2

lefs technical'form.——-()n the latter cafe, let it be
examined, how far the daily appearance of the
‘Defendant, to which he is bound by his Recogni-

* Hawk. §. 107.
+ Ibid. §. 109,

zance. .
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zance, amounts to a waiver of errors in the pre-
cefs; “or how: far they may be re&ified by the
Court ‘itfelf.——'The analogy, I confefs, appears to
me fufficient for the purpofe; and I fhall, for my
own part, rejoice, if fach an cxpedient can be
found to prevent the operation of -an objection
which is-eollater’al to thg:” main fubjeé of difcuf-
fion, and whether flriCtly right or wrong, can only
tend to fruftrate the general purpofes of Juftice.
The remaining Objections, which T am to con-

fider, are derived chiefly ab inconvenienti, and there-

fore are not aiméd at the foundation of this pro-

~ ceeding, but at’ the particular ftages or partial

- views of it ,

The firft of thefe, wﬁieh‘ 1 thall notice, will not

“perhaps beferioufly urged a'gai’n', and is indeed
‘given up by #*one of the Advocates for the deter-

mination of Impeachments: I mean that drawn
from the addition of the fixteen Scots Peers to the
new Parliament.—It would indeed be abfurd to

fuppofe that the Union with Scotland thould, with=
out any exprefs provifion, make any alteration in

the Rights of the People of England, or the Con-

" fiitution of Parliamentary Judicature.—Suppofe
" the Order of 1678 to have been in force at that

period, would the effect of it have been altered by

the acceffion of thefe Peers? If it be aflerted that.

it would, how happens it that it fill fmbﬁﬁs in

# Mr. Chrifian.

that
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no dlﬁiculty in proceeding : but the fame obferva-
| tion will apply to many 1nﬁances of Impeachments
as far as relates to their continuing at leaft to fome
extent : fuch was that of Lord Stafford, where the
whole trial was to commence, and even the anfwer
to be put in, after the diffolution ; and that of

| ~ that part Whlch relates to Appeals and Writs of

- Error? And asto the other part, relative to Im-

oo ‘peachments, if it is fupported by principles and

. precedents, the effe@ will be the fame; whether

" the Order had been made or not. But taking it

upon general grounds, this change is, probably, not 1 Drake; where the whole evidence was finithed by - |

I greater than is conftantly taking place, in fuch a his admitting the publication. "

oo body, by creation and fucceflion. Had a trial been ’A An obje@ion of as little wexghtrhas been urged

| going on when .twelve.Peers were introduced in g * from the fuppofed incapacity of the Lords to im-
one da).', or had it conpnued through Imany years, prifon during a Diflolution, upon which this di-
as it might formerly, when, though the Parliament lemma is framed; that, if fo, they muft proceed
was of long continuance, a very fhort ,tfme was '+ without a criminal before them; if not, they may
left .f?r bufinefs, by.a number of intervening pro- imprifon for an indefinite time. The anfwer in
rogat;ons ;f W;:uld e1t'h\ex: the former cafe, or .the \ ~ the prefent cafe is fufficiently given by the Recog-
number of changes incident to fuch a duration, nizance above ftated : but independently of that,

P Pave alte'red the law of the: proceedings?  Such it feems perfeétly clear, from the feveral cafes be-
s ~ inconveniences as thofe are infeparable from fuch fore c1ted that the * King’s Ben ch will not dif-

o a Court, but they are not peculiar to it, When : . chaxge
,\ ‘the Judges held their feats during the pleafure of {;; ,
the Crown, it might often happen that a whole ' )‘;

I C,OUI.'t‘W?lS Changed durmg the'pende‘ncy of a {uit H i s¢ that the Court of King’s Bench may, in their difcretion,
1 but * it has been held, that if all the J udges of a N ¢¢ bail a Lord upon an Impeachment of High Treafon, which

‘ Court thould die, or be removed, after the party . < in that cafe they refufed to do, not as a matter out of their
had recovered before them, their fucceflors might s power, but as a thing they were not bound to do, and im-

award executlon. It m ay in deed be faid thét in. s proper in confideration of the whole circumftances.—But it
s is obfervable, that it doth not clearly appear, from either

A AN e i it A T e LS

# Mr. Hawkins fays, B. z. c.15. §.74. ¢ Yet it feems to
s¢ have been taken for granted, in the Lord Stafford’s cafe,

; fuch a Cafe the whole appeared upon the Record : ¢ of the above-mentioned Reports, whether any Parliament
) and that therefore the-new Court could be under an ¢ were fitting, at the time of the motions for fuch difcharge
t : ' < and bailment, or not; but it is certainly moft likely to pre-
l * Vearly Books, 15 Hen. VII Pafch 5 admxtted by the | o V:ail, in fuch a motion, when no Parliament is.ﬁtting, nor
e whole Court. ’ . « Jikely foon to fit,”~——The Reader will apply thisspaflage to ¢

. o | o |
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charge from a Commitment by . the Houfe: _Qf ,
‘Peers, or an Impeachment, after a D;i{f())lt;hp{t;;
and if they bail, it muft be to appear at the next

Parliament. The fame argument would thew ghat
they could not proceed even after a ‘p.rorl,qgatxon,
becaufe in the interval they could have no con.trf)ul
over their prifoner. But beyond this, admitting

~ they had no criminal before them, it affords no

proof -that the proceeding was abated; it might
undoubtedly be inconvenient, but probably not

mote fo than the beginning de novo, which yet
‘  Juftice would require them to do: , o
“Taking it then that the Record atleaft remains,

which appears to me ‘under: this head incontro-

vertible, though even that: was difpufed by the

# Refolution of 1685, for the trial had not then
commenced ; it is ftill objeced, that the proceed-
ings do not continue in Satu quo :—the arguments
in fupport of which, as they are flciduced from
fuppofed circumftances of inconvenience, may be

anfwered by oppofite ones of convenience and po-

licy, and invalidated by th‘ofe“from analogy‘to ad-
mitted parts of the fame proceedmg.—-}-—Thefe‘ are

the former part of this Effay, and compare it with that cited

by Mr. Chriftian from the fame- writer, to fhew. his ‘opinion
that all proceedings were determined by a diffolution.

* Mr. J. Fofter, {peaking of the attainder'_of '.t.he Duke of
Monmouth, 1 Jac. IL. adds; < but that was a time of great
¢t heat and violence, and few things thgn ‘done opght to Kl;)e”

« drawn into example.,” Difc. 44.

fuppofed
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fuppofed to affe@ both the Lords and Commons,
and we muft confider them diftin@ly.—The latter,
it is faid, can neither know how to proceed with
 the trial, nor to demand Judgement when it is over.

- With refpe& to the difficulty of proceeding, they
have a great advantage who reafon upon the prefent

trial, which has continued much longer than any

preceding, or probably any that may fucceed, If

the objetion is good, it thould apply to all cafes :
but let us turn to thofe of Lord Danby, of Drake,
and of Sacheverell, and let the criminal writings
‘be proved in a former Parliament, would the new

Houfe of Commons have any difficulty in arguing

the guilty tendency of them in the next? If the
charges are fuppofed to be many, each is, as it
were, a diftin¢t caufe; and they may as well begin
a new one, as vote it over again, fuppofing that
all but the Record abated, and Juftice required

that the proceeding thould not be dropped.—-Even
in the worft cafe, that of being diffolved when in

the midft of a charge, they may abandon that
which they are not able to complete, and demand
judgement upon thereft ; or, thould that be thought
too material to be deferted, they may apply to the
Lords for fuch an account of what has paffed, as
they themfelves muft be provided with, if they
mean 'to form a fair judgement upon any proceed-

/ing that has run to great length, or been inter- -

rupted by long intervals of prorogation, as well as
diflelution,~Even Courts of Law, that are to de-

Q, . cide
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cide great queftions, either of civil or criminal

jurifdiction,, are often obliged to have recourfe to
neans of information not to be clafled under any
head of legal Evidence; the Report, as ir 15 called,
of a Judge, confifting only of the Notes which he
took at the Trial, generally reviewed by himfelf
afterward, is the foundation of all the proceedings
in cafes of New Trials, as well as of the Judge-
ment of the Court, whenever it Is difcretional, in
Mifdemeanors : much more then may fuch be re-
ferred to in this cafe by thofe to whom the Judge-
ment does not belong : their fun&ion” is much
more like that of the King in exercifing his prero-
‘gative of pardon, who always proceeds on the
fame kind of evidence, laid before him by the
Recorder, or other Judge~—Upon this perhaps
‘there might be two opinions 3 fome perfons might-
think, that unlefs there was upon the face of the
proceedings fomething harfh and unjuft, fome per-
{ecution of party, or fome apprehenfion of vio-
lence in the Houfe of Peers, they were bound in
juftice to their Country to carry on the Profecu-
“tion, fo as to enable the Lords to pafs fome fort of
Judgement, in the fame manner as an Attorney-
General would probably do a‘profechtion coms
menced by his predeceflor, if he had a good opi-
nion of his judgement and integrity; or as he
would carry into cffet a Vote of the Houfe of
Commons to that purpofe, even after a Diffolu-

tion : others might think themfelves bound to be
‘ as

{ r23 ]

as well informed of the cafe, before they became

profecutors, as if they were themfelves Judges;
which feems to be the idea of fome eloquent an(;
tender-hearted Gentlemen : are they aware then
that this is impoffible; that th‘ough compared in
fome refpes to a Grand Jury, they differ from it
in not proceeding in the ordinary way upon oath,
which .the Houfe has no power to adminifter ;
that this difficulty muft always fland in the Way,
whether the queftion be to continue or commenc::
an Impeachment : they muft therefore be content
with fuch reafonable means of information as
juftify ordinary men in inftituting legal enquiries
without requiring fuch evidence as can only bé
originally procured by a Court of Juftice.—In the
prefent cafe there is happily no real difficulty on
that head, and in the courfe adopted any that
mught be apparent-only is avoided.—But giving
the utmoft weight to this objection, the Houfe of
Co.mmons might as well call to their bar all the
Witnefles who have been examined before the
Lords, to fatisfy their confciences whether any

‘thing has been proved which could juftify them

in proceeding to demand Judgement, as they could
to enable them to re-commence the profeéu;;ié)n.-—-
All this applies chiefly to the confideration of the
propriety of proceeding at all; for with refpect to
the mode of carrying on the Impeachment, that
muft be learned from the documents of which the
former Houfe, and former Managers, were pof-

Q.2 - fefled,

et
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' feffed.—~Some of thofe who conduéted the profcs
" cution before may ftill be Members of the Houfe,

and may be able to inform thofe who are now
joined with them, as to the plan which they had

adopted ; the documents will ftili be open to them,

not as Evidence, which is not now the point in

~ queftion, but as Briefs prepared by Agents and

Attornies, to enable the Counfel who condué a
caufe to produce the neceflary Witnefles in the
moft convenient order.—The public profecutor in
this inftance is in no worfe fituation than many
individuals in very important private conceins,
who are frequently deprived of their legal advifers,
and fupport, in the courfe of a long litigation,
either by death or promotion to a judicial function,
at the very time when they are moft in want of
their immediate affiftance. Great part befides of

. the inconvenience now complained of muft occur

in the midft of fuch a long proceeding, which
nothmg extrinfic can prevent the poffibility of
lafting, at leaft, {feven years, under the prefent Con-
fiitution of Parliament.—Suppofe, at the end of
the ﬁrﬁ or fecond year, it thould be moved in the
Houfe of Commons to proceed no further; fup-
pofe it afferted that nothmg had in all this time

- been proved ; that the hardfhip of- delay exceeded

the punifhment due to the imputed guilt : what
ground of - information is propofed to be laid to

_enable the Houfe to. decide upon fuch a queftion ?

‘Wﬂl it be faid, none fuch can anfe> The confe-
quence

\
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quence then is, that the Houfe has delegated’ to

the Managers an uncontroulable power of harraf-
fing an individual, at leaft as long as a Parliament

- can legally endure. The moft furely that can be

required in fuch a cafe is, that their condudt thould
be entitled to fuch a degree of confidence as not
to be impeached upon allegation without proof.—
I waive the confideration how far fuch Members
as came into the Houfe fince the Impeachment
was voted are implicated in this confidence; or
how far the Managers may be fuppofed anfwerable
for the Evidence not appearing upon the Trial with
the fame force that it might on the previous invef-

+ tigation, and the poffibility of their coming forwad
themf{elves. for dire&tions whether they fhall, under .
all the circumftances, proceed or not; the cafe firft

put is fufficient for the purpofe, as it fuppofes
proof to be called for, as a ground of procedure;
if it'cannot be had, injuftice may be done, which
in all enlightened Tribunals is as ftrong a prin-
ciple, as that Juftice may fail; if it can, I am

‘content to take any mode of obtaining it, that can

be fuggefted ; and, when I have it, to apply it to

the prefent fuppofed emergency. _
- But without advertmg to thefe poﬁible cafes,

let us confine our enquiries to fuch Obje&ions as
more immediately occur in the prefent ftate of the
Impeachment in queftion.—The next difficuley
fuppofed lies in the way of. the new Houfe of
Commons demandmg Judgement of the Lords,

either
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cither where they reft only upon the proofs ad-
duced in the former Parliament, and thus dire&tly
put the accufed on his defence; or where even

‘that is complete, and nothing remains to be added

on either fide. 1In the latter cafe, we may fuppofe
even the Verdi€t taken, and then atk, What em-
barrafliment, either of confcience or difcretion,
could prevent the Houfe of Commons from de-
manding Judgment ?—The' method of doing this
is thus defcribed by Lord Hale, as pratifed in
five inftances, in the reign of James the Firft;
from which I prefume the prefent would not much
vary, and by which it appears how merely formal
the intervention of the Commons becomes in this
part of the proceeding :—* The Lords,” he fays,
« privately agreed. touching the cenfyre, whether
¢ guilty or not; and if guilty, they proceeded to
« the particulars of their cenfure..s...And when
¢ the Lords were agreed of their judgement, they
¢ fent to the Houfe of Commons to acquaint.
¢ them they were ready for Judgement: where-

¢ ypon the Houfe of Commons came up to the

¢¢ Lords Houfe, with their Speaker, and demanded
¢« Judgement againft the perfon impeached,” &ca
If in a cafe like this a new Houfe of Commons
{hould be at a lofs to proceed, another confequence
would follow from the effect ‘of a Diflolution, not
generally forefeen ; for if, being foiled in this
proceeding, they were to bring up a frefh Impeach-
ment for the fame fads, if legal analogies'are to

' ' | be
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be preferved, the accufed might put in a plea of |

autrefois convitt, which would, without Judgement
having pafled, be a fufficient anfwer to the fecond
charge; and thus the Diffolution would not only
delay, as we have hitherto fuppofed, but inevitably
defeat, the purpofes of Juftice—Still further,

would any fcruple be retained, if the Verdiét of '_
the Peers, as well as the Judgement, remained to

be taken; in which cafe an additional motive oc-
curs for proceeding, in the opportunity afforded

the accufed of receiving his acquittal, if innocent.

I‘ndeed, the whole turn of this argument unfairly

~ fuppofes that the party under profecution muft be

guilty, and that the Commons muft be {atisfied

- with his guilt, before they can with propriety afk

the Lords, Whether he is guilty or innocent ?—the

former of which is contrary to the humane policy

of our Law ; the latter derogatory from the honour
and juftice of the Lords. Let us next take it,
as nearer the prefent cafe, that the defence alone
remained to be received in a new Parliament; do
the motives of confcience and duty operate to pre-
clude that juftification ? The abfence of Members
of the Houfe of Commons during the proceeding
is too trifling a ground of argument to require
much notice; if it was their duty to attend, they
muft be prefumed to have done fo; but this in
truth is not always poffible, as in the cafe where
the Trial takes place at the bar of the Houfe of
Peers: it applies, befides, equally, as many of

‘ thefe
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‘thefe obje&ions have been feen to do,k to the quefl-

tion of demanding Judgement at any period what-
ever of the profecution.

The other part of this objetion, and which is
the laft that I fhall notice, refpets the difficulties
fuppofed to ftand in the way of the Lords them-
felves in proceeding on fo protracted a profecu-
tion.—But though the Judgement refts with them,
and therefote the embarraflments, if any, are of

- a more ferious nature, yet this topic feems much

weaker than when applied to the Houfe of Com-
mons ; for if, as has been thewn, and indeed muft
be aflumed before this objection takes place, they

ftill continue the fame Court, notwithftanding their

fitting is interrupted by a Diffolution, the whole is
refolved into the fingle circumftance of duration.
What then is to be done; if a Trial before them
thould extend through the greater part of the con-
tinuance of one Parliament? Is it expected that
they fhould bear in their memory, like a.common
Jury, who yet have the affiftance of a repetition
of the Evidence from the Notes of the Judge,
every thing that has been given in proof, at dif-
ferent periods, through the courfe of feveral years ?

~ Are they bound, individually, to a conftant, un-
interrupted attendance ; which certainly, I believe, -
in the prefent inftance, not one Peer has been able

to beftow on the Trial? They muft then necefla-

tily refer to the Evidence, as reduced to writing

by their authonty ; without the intention of making
which

Pl
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which ufe of it, it is not eafy to conceive for
what end it has been {o regularly preferved and
printed. It may be faid to this, that the criminal
Law of England allows of no fuch mode of re-
ceiving Evidence ; which though not ﬁn&}y true
(for there are cafes in which declarations upon
oath of a Witnefs fince dead, authenticated by a
Magiftrate, are allowed in proof) may yet in ge~
neral be admitted : but neither is the Court itfelf
founded upon prmmples analogous to thofe of
other Tribunals.—It is abfurd in fpeculation, that
any man fhould be born a Legiflator and a Judge 3
or brought into the exercife of this latter function,
in an inftant, out of profeflions foreign to the
knowledge, or ftudy, of that Law, upon abfirufe
queflions in which, he is to decide in the laft re-
fort.—This confideration indeed feems to have
firuck # Lord Hale fo forcibly, that he urges it as
an objection. to their being the Covrt of ultimate
Appeal, which yet they unqueftionably are.—1It is
not eafily reconcilable to general principles, that
this Honour, devolving on them by inheritance,

oor creation, fhould enable them to give their voice

in decifion of a caufe, which was heard before they
became Judges—That they fhould be able to de-
legare their vote and confcience by proxy to an-
other, which whether ufual now in their judicial
proceedings, certainly was fo ancjently, when they

3 Tra&t. 200,
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fent a Deputy to attend the Houfe for them, and
@il is in their legiflative functions, which is a cafe
equally anomalous—That they thould decide, upon
Honour, both.law and fack, while all other Conrts

“and Juries are bound by the fanction of an oathe—

All thefe objections are tefolved into fuperiof prin-
ciples of convenience and policy.—Their inherent
Nobility makes them independent, as Judges are
become only in modern times—Their high rank’
not only fecures them the moft liberal Education,
but by attratting the public Refpect calis upon
them for the qualities that deferve it—And 1In
noble minds the extent of the truft repofed in
them, awakens a proportionate zeal and caﬁtioﬁ
not to abufe it.—In judicial matters they have the
power to command the advice of all the exifting
Wifdom of the time; and a well-informed under-.
flanding, called into a@ion either on fuch {ubje&s,
or difcuffions of fa@, by a high fenfe of hereditary
‘Dignity, and confciouinefs of important Duty, will
‘not often err, or be forward in exercifing the pri-

vilege of judging, where it cannot obtain fufficient

means of information.—1Itis indeed liable to abufe,
as well as all other inftitutions, both by the natural

imperfections of the individuals, and by the exer-

cife of the prerogative of the Crown in new crea-

tions.—1It is enough for us to fay, fuch is the Law

and Conftitution of Parliament, and it is not to

# Seld. Baronag, cap. I.
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be prefumed that the Peers themfelves will give up

thefe privileges, by adting upon’ the ground -of
their inconvenience, or abfurdity.—If then they
are {atisfied with their own capacity to judge, and
not alarmed by the difficulties of this particular
cafe, which would have been necarly the fame at
the end of the laft Parliament, will they take into
the account the fuppofed difficulties of the Com-
snons, who themfelves don’t feel them, and who
declare themfelves ready to proceed on their part ?

In this view the cafe ftands much fironger in the

Houfe of Peers—The principle is the fame; and
to be colleted out of their own Journals.-—Their
practice after prorogation eftablithes a diftinétion

between legiflative and judicial funétions, as well

as that in Cafes of Error and Appeal, which may
well warrant this conclufion; and it ftrengthens
their privileges, by making their Houfe as a Court
quite diftinct from the other.—It has always ap-

'peared to me unreafonable to infinuate that they

are inclined to make a feparate eaufe of this point,

in oppofition to the other Houfe—Can it be pre-

fumed that they, as a Houle, are interefted in the
delay or fuppreflion of Juftice »—Don’t let it be
faid (though it has in former times), that as Im-

peachments are moft likely to affeét their own -

body in capital cafes, they will not affit to efta-
blith any thing that fhall promote the obje&t of

" fuch trials.—1lt is not now a queftion, Whether

they fhall deprive themfelves of the benefit of a

R 2 , pardon,
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pardon, fo as to flop profecution; though even
that they had the wifdom and magnanimity to give

up; nor whether they fhall abandon their own .

right of judgement on themfelves; but whether
their Juftice fhall be difappointed of its object,
their time wafted by fruitefs inveftigation, and
their culprit harraffed by endlefs repetition of trial,
in which his innocence will be fure of punifhment,

-~ and his guilt very probably be enabled to efcape.

It cannot be fuppofed they will take into the con-
fideration of this great abflraét queflion any fup-
pofed confequences of it on the prefent Trial, or
determine on the general rights of the fubjet by
any reference to their own feelings and fenfe of
private convenience. As they will not be influ-
enced by the wifhes of the profecutors, great as
their name is, or thofe of the accufed, whom they
muft prefume anxious to enter on his defence ; fo
neither will they, by any hope of diminithing their
own labours, by making them fo enormous, that
the humanity of the profecutors will rather aban-
don what they think the caufe of Juftice, than in-
fift upon a repetition of them.

The prefent occafion feems peculiarly calculated

to induce a fair, difpaffionate decifion of, a great
conftitutional queftion.—The precedents of former
times, relative to charaéters of diftin&ion are too
much tinctured with party-fpirit to afford a clear

“rule of inference; and thofe relative to inferior

perfons have often failéd of ultimate decifion,—

QA
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It is the happinefs of the prefent day, that the
oppofite currents of political opinion flow in one
channel over this ground :—The queflion then

- will be confidered, in all its ftages, with delibera-

tion and candour ;—the determination, if that of
both Houfes thould be the fame, will be ftamped
with indifputable authority.

It has been the obje&t of the foregoing fheets
to thew, that fuch a Refolution is founded not
only in great Conftitutional Wifdom, but fup-
ported by the Authority of former times, fome-
times darkly working through the unformed Chaos
of our Government, and fometimes blazing forth
with decided principle, and well-regulated oppofi-
tion to the encroachments of Power; that no ob-
jetions are’raifed to it that'ought to impede its
operation, being chiefly fuch as arife from the
nature of the proceeding itfelf, and not from this

~arrangement of it. They whofe province it is to
decide upon this great queftion will doubtlefs exa-

mine it with candour, and, if they find themfelves
fupported by precedent, and uncontrouled by tech-
nical objection, will not be blinded by any partial
views of the merits of the cafe before them from
feeing on what ground it was placed by their An-
ceftors, and where their Pofterity will expe&t to
find it.—PROINDE ITURI IN ACIEM ET
MAJORES VESTROS ET POSTEROS CO-
GITATE*, '
| * Galgacus apud Tacit,
’ A D-




THE following paflage from Mr. J. Foftew,
referred to in p. 105. being applicable to feveral
other parts of this treatife, is here inferted : he
gives it as the refult not only of his own opinion,
but of that of many other Judges. -
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“ Every proceeding in the Houfe of Peers
a&ing in its judicial capacity, whether upon
Writ of Error, Impeachment, or Indi¢tment
removed thither by Gertiorari, is in judgment of
Law a proceeding before the King in Parlia-
ment ; and therefore the Houfe in all thofe cafes
may not improperly be ftiled, the Court of our
Lord the King in Parliament.

¢ This Court is founded upon immemorial

- ufage, upon the law and cuftom of Parliament,

and is part of the original fyftem of our Con-
flituion, |
' « It
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« It is. 0p"n for all the purpofes of judicature_

3duf1ng"the contmuance of the Parl 1ament' it
“openeth at the beginning ‘and’ ﬂluiteLh at the

end “of every {feffion; juft as the Court of
King’s Bench, which is likewife in Judgment
of law holden before the Is.mg h1mfelf openeth

and thutteth with the Term.

. The authonty of this Court, or, if I may

'ufe the exprelfion, its conftant acivity for the

ends of publick juftice, independent of any
fpecial powers derived from the Crown, is not
doubted in the cafe of Writs of Error from

thofc Courts of Law whence eircy lieth in
Parliament, and of Impcachmenta for mifde-
" meanors.” ‘

Fost. RE?; p; 141..5
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