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FREE DISQUISITION

“‘;',._.CDNC»E’RNIN‘G’ Tﬁjgl
Law of Entails in Secorand.

~ HE alteration lately propofed int
~.the Law of Entails in Scozland, )

‘having engaged the attention of
™ many people, a conver{ation a-
rofe accidentally upon that fubject, a-
mong three G'[eritlemen intimate friends.
Who they were, or what intereft “they
had in Entails, is not material. The firft
was a favourer of Entails. = The fecond

- who- was of the profeflion of the.law, and
* the third a confiderable merchant, were

of a contrary opinion. One of the com~

“pany thought the fubftance of the debate

worth being committed to writing. Their
difcourfearofe, and was carried on in the
following nyanner. o

Mr 4. Were yoﬁ 'prefeut,‘v' my good .
friend, at the meeting of the faculty of
| | A Advocates
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Advocates in autumn laft, when the fub-
ject of Entails was under their confide-
ratforr? ~ !

Mr B. I was prefent at that/meetmv

Mr 4. We have had different accounts
of what paffed there; will you be fo
obliging as to let us know what were the
refolutions of that learned body?

* M B. They have propofed fome headsi

of a Bill for regulating Entails.

Mr A. 'Then they were not for de- |

‘{roymcr thiem altogether.
Mr B. Noj; they were for allowing

: every man to nommate what feries of

heirs he mady think fit; but they were
agaihft limiting any of the heirs, other
than thofe exifting at the time of making

the Entail, from alienating for avaluable,

conﬁdcratlon, or from charo“mg with
debt.

Mr C. That is in eﬁ'e& def’troymg per-
Ppetuities, by allowing no marn to entail

further than he fees.

Mr B. It is really fo.
Mr A. Were they unanimous in thclt
matter?
Mr B. Very near. Some few objeé’ced)
1 thmk, of thofe that were prefent when
it was voted, there were 43 for abohfhmg
perpetmt1es,
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perpetuities, to 4 who were for continu-

ing them *.’

‘Mr C. What did they propofe to do
with Entails already made under the au-
thority of the prefent Law? - . |

Mr B. To let them ftand as they are

during the lives of the prefent pofleflors,

and of all the f{ubititutes now ahve‘ ; an
that none can complain that any 1113u1y, |
is propofed to be done them. A }

My A. Pray inform us, what mtere{’c |
your faculty has in this matter; were ye-

. afraid that the praifers of the Law

would fuffer, fhould Entails become more
general? Are all the queftions fettled? .
" Mr B. We have little reafon to objelt,

tQ’ them on that account: for, not tomen- -

' tion that oft-times unikilful conveyancers

are intrufted with the framingof Entails, 1

“may obferve, that tho’ the ingenuity of

the ableft Lawyers has been cmploy@d

for above a century, in fettling the doc-

trine of Entails, yet we have propormon-» .4
ably as many queftions upon the import’
of them, as upon that of other fettlements.
We have queftions upon their effeéts as
to debts and mcumbrances, ’WhICh can-.

- not
* Se the mmutes of thb faculty, a,ted 4th f&ugu(’c 1764




[ 4 ]
10t oceur in other fettlements. The ex-
pence too in the making up the titles
of heirs of Entail, generally exceeds the
expence of other methods of tranfmiflion
from anceftor to heir, Then, tradef~
men and others, Who dare not venture
to give long credit to pofleffors of en-
tailed eftates, bring many fuits and {e-

queftrations againft them, which would

not otherwife have been brought.,) There
are alfo great fums often expended in ap-
plications to Parliament, for relief againft
the reftrictions of Entails in certain cafes.

“Thefe are all articles of much gain to the

bufinefs of the Law; and, in my opinion,
do greatly exceed that which might arife

by fales, mortgages, and the confeqy 1ent1al_

fuits upon the fame lands, were they n

entailed. So that upon the whole, the

pra&ifers of the Law are rather obhged

5 to Entails than otherwife. -

Mr A. If your intereft then, as Law-
yers,is not concerned, what bufinefs have
the faculty with the making or amend-
ing of Laws? Would it not be as proper
to leave that to Parliament; or, as this
matter regards the landed intereft, {hould
it not take its rife rather from the Gen-
Llemen of land-eftates ?

Mr

L5 T

~ Mr B. The Lawyers do not pretend
to dictate in this matter. I.underftand,
that all the beJec‘i:s of this kingdom have
aright to propofe or fuggeft the makmg
of a Law, whether they have any parti-
cular intéreft in it or not; or if land
gives any right, we are alfo not without
fome fhare of land among us. ' I appre-

‘hend befides, my friend. the Merchant

here, will not allow that the landed inte-
reft alone is concerned in this matter.

Mr C. Ithink our body, the merchants,
are as much concerned as the landed in-
tereft, if not more. - ’Tis a matter of {o
much importance, that every clafs of men
{feem to me deeply interefted in it.

Mr B. But be eafy upon this fcore; we
do not, as Lawyers, propofe to make any

’ apphcatlon to Parliament; we have no fuch

intention: but as the Entails in this part
of the kingdom, for many years paft, have
been very generally confidered as detri-
mental both to public and private inte-
reft, and that too by men of the greateft
eminence, we thought it not only a thing

raife-worthy, but alfo, that it mlght
even be expected from our body, to obvi-
ate, as muchas poflible, objeé’uons arifing -
upon matters of Law, by drawing up,
and making public, fuch heads for a new

o : ad,
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a&, as to us feemed the moft proper for
“that purpofe, leaving others to judge of
them, and to apply to Parliament or
not, as they fhall think fit. “Would y‘m;
have me fay more in our defence’
We have the example of our brethren of
‘the Law in England: Among .the1:n, the
abolifhing of perpetuities took its rife, for

they firft devifed the method of breaking

Entails by recovery. S
Mr C. I obferve, a Lawyer 1is never
without a precedent; but I wifh, Gentle-

men, you would leave preliminaries, and

let me hear fomething upon the queftion:

itfelf, °’Tis a very important one, and
I pereceive you are of contrary opinions.
Mr A. I have no objection. =
Mr B. But I have; for Tam not at all
a match for my friend here, in political
queftions. | ‘ » |
" Mr C. But you muft comply with us.

Mr B. So far as the matter is connect-

ed with Law, I am ready to an{wer any
queftions, and even to give you my rez}z
~ fons againft Entails; but my ﬁj_lend mu
" begin with his reafons for them. =~
Mr A. No, I am in pofleflion, as yo

Lawyers fay: It lies on you firft to give
the reafons, why a law now in force

thould
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fhould be altered. I hold my right. Ds'
you try to turn me out of it; and begin
with informing us what are your objecti=

ons to the Entails now allowed by Law.

Mr B. By the word Ewrail, in gene-
ral, we mean every fubftitution of heirs,
other than thofe that would fucceed aé
inteftaro.  But the Entail I difapprove of],
is, that which creates a perpetuity of fuc-
ceflion, or at leaft intends to create fuich a
perpetuity, difablingthefeveralheirs from
alienating, for an adequate price, the lands

entailed, or from charging them withany
debt or incumbrance whatever. Thefe

Enrails are authorized by the A& of the
Parliament of Scorfand; in the year 1685,
and they reduce the feveral heirs of En«
tail to the ftate of mere renants for life.

My friend talked juft now of a right :

Does he think, that, upon the principles
of reafon, any man has a right to make
fuch an Entail? .
Mr A. 1 do, moft certainly I think
it is founded in the nature of property,
that 2 man may do with his own what he
pleafes. It was a principle of the: Romars
Law, that every man was rei fue moderator
et arbiter.  'The libera teflamenti factio was

a favourite of that Law ; and I have heard
S | that

AR~ r

s i PR L

iy
ay
ke

3

i Srei




[ 8 ] |

 that their fubftitutions and fidei-commifJay
or trufts, were no..other ‘than. Entails,

‘and could be fo fettled as exadtly to re-

femble thofe perpetuities which your
learned body have fallen-out withs

 Mr B.: You do well to appcal_ to.thc_ /

‘Roman Law, from. which, asfrom a pure.
fource of right. reafon, the principles of
41l Law are beft derived. But firft let
e afk, Do you think oné’s right of pro-,
perty. can remain in a perfon after he.
ceafes toexift? . e i
- Mr 4. No, farelys for after a man is.
dead, hecan have no right or intereft "m’i,_
any thing whatevers. = G
. Mr B. Do you think then, that any
man can be moderator- et arbiter, €an give,
‘away or difpofe of any thing after it ceafes

tobehisz . o
" Mr A. This Tadmit follows of courfe:
He cannot. - |

- Mr B. By what rule then of natural
yeafon, can any man give away a thing,

the gift not te take place ¢ill after he has

no more right or property in the. thing

given'-v..?': | L Loln e
~Mr A. This, if allowed, would prove

too much; for it would prove, that the

power of making a teftament is 1ot
o ' | | founded

| Lol
'-.f"ouﬁde& ‘in"the nature of \property, but
'is the mere effect of pofitive law. . U

Mr B. Thatis juft what I méan*, and
was clearly the principle ‘of :the Roman
Law. By the Laws of the XII Tables,
‘the ".;;fu’cc'eﬁi(')'n “was' given to :the neareft
Agnat; and tho’ the” Decemvirs enaéted

< pazer familias uti legaffit fuper fumilie, pecunie; |
tutelste [ue vei, ita jus efto;.. yet how was

that Teftament made? It was made in the

 Comitia calata; the aflembly of: the people; -

it was confidered as'a Law: made by the
people. The Teftator’s own  deed was
'nqtff‘ébn_ﬁdered: as. of force to.give away
what was h‘cld not to be his, without the
‘confent and deed of the whole people.
The fame principle appears alfo from the
other ancient ‘method .pra&ife‘d among
‘the Romans; namely the teflamentum per es
e libram, which was no other than an
imaginary fale, that it 'might {feem to be
an a&t inter vivos. More {imple forms

| were afterwards admitted ; yet thefe which -

I have’ defcribed, ferve to fhow the ori-
ginal principle of the Roman Law; “and
that the right of making a teftament was
not’ inherent in’the property, buc the

B . - mere

* Gee Confiderations on' the Law .of forfeiture, where this

doftrine is fully eftablithed, page 13. @ /feq.
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mere effeét of a pofitive Law; a Law in-

deed, which was well calculated for pro~
inoting the benefit of civil f001ety

- Mr A’ ;In- what- re{pe&s? it b

~ Mr B, In very obvious ones: The in-
dulgence of - natural- affeCtion-.and . of
fmendﬂnp, which are the firftbonds. of ci-
vil fociety; and the encouragement. of
induﬁry ‘which is the ﬁlpport of it. -

“But it was.a fixed maxim, that.the
~he1r named fhould be -a perfon. eerzain 5

and qui morienti o .de cz]w heréditate, gzgferz-"

tur in rérum natura fuit ¥, who was ;h‘ve,
and in exiftence; at the death of..the te-

ftator. . Perpetultles are inconfiftent with

thefe maxims. What predilection for
thofe we don’t know; ignoti mubla cupido.
Motives for preferrmg fuch, muft be too
.weak or too whimfical, to be the object
‘of Law. It cannot even be maintained,

that the. right of children is the chief

fource of legal defcent. For, were it {o,
it would follow, that the parent ought
‘to have no power of alienating in any

‘manner; and,in moft Laws knewn to us, .

- aliens, how ever allied by blood, are notal-
Towed to fucceed To a right arifing from:
SRR nature,,

' "‘ L.6 f .'d‘e’ﬁéix’e: legit, bared: L. x. . § 8. u;gd; cog(z,

[ T )

nature, or from our ‘ideas of property, ,

perpetuities have no pretenfions; and it

will lie ipon you to fhow, for.-what good

ends, of fociety they may be permitted. -
- Mr-A. That will:not be- difficult;. but
you take no nothe of the fideicosnmiffum.
- Mr B..For a veiiy: g good reafon: When

we go to the Roman Law for principles;

we muft go to it when it was the Law of
Romans, not the decrees of an abfolute
Prince. - Before the time of Auguftus, the

.ﬁdez/o nmiffu was. hterally what the words

rt, quod nullo: juris vinculo continebatur,
ﬁfd pisdor'i cagufque velinquebatur. * It implied
no other compulfion-but that of honour;
and was originally. introducéd for the
fake of fuch heirs,  who were difqualified
to take dlre&:ly. But A’uguﬂm firft ordered

“the Confuls to interpofe their authority

to thele trufls ; and- afterwal ds two fenatus-

confitlta, the Trwellmmsz and: Pegafianuns

made them a&“ronable, giving the trultee

‘a right to retain’a fourth fhare to himielf.

1In procefs of time, provifions were grafted

~uponthemuue hereditasexear familia; and by

a feries of trufts, they were made fome:-
thing like perpetmtms ; but ftill they were
very dlﬁerent from our The‘, did not

‘ / 1)1 cvent
¥ Cic, de. fin, Quind. decl, |

ez ek
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prevent provifions* for children, or mar-
riage fettlements; and they ‘were in ge-
neral limited not to .go beyond the fourth

generationf. This limitation of perpe-

tuities is imitatedinHolland and Frizeland:
But, in Brabant and otheér places of the
Spanifb Netherlands, .thiey do mot go be-
yond the third generation s PR
~If we confider the feudal Law, nothing
will appear miore contrary to its original
‘principles than an “Entail. - *Tis well
known, that feus were: at firft” granted
during the pleafure of’ the Lord or fupe-

rior : They were next given for lifes
and even, when fucceflion in feus was ad-

mitted, it was not at firft extended be-
yond the fon of the vaflal|: It did not
defcend to grand-children, or to bro-
thers. The vaflal had no power to give

the feu to his heirs general, far lefs to

make an Entail; and Craig informs us,
imo in ipfo jure feudaliy [i verba [pectemus, nifi
quod_feudum dicatur mafculinum et. Sfemininzim,

quid,

* Nov. 39,cap. 1. Ea enim, quz communiter omnibus profunt,
iis quee fpecialiter quibufdan utilia funt, praponimus.
1 Nov. 159. g «
, 1 Matheeus de fucceffion. Wiflenbachius ad pand, vol, 2. difp,
o, Edif. perpet. 1611. Stockman’s decifs 33, : o
N Craig, b, 1, tit, 4. ’ , .

{31

guid  feudum talliatum, quid ipfa tallia, non
reperitur *. - e
" The Law of England is as little favour-
able to Entails. By that Law all the -
lands were originally fee-fimple till the "
13th of Edward the 11, when the Statute
Je donis was made, allowing the donor to
annex a claufe de non alienando. It is com-

monly thought that this Statute was
planned by the Barons of thofe days. They

found, that when their great eftates were

forfeited for treafon, and fell into the.
King’:_s, hands, he divided the lands into

{fmall parts, and gave them in gift'; and
thereby broke the power of the great

Lords. = This Statute, they conceived,

would not only fupport their power by

sreventing alienation, but would alfo

conftructively prevent -the forfeiture of
their eftates, upon this maxim, that
what is not alienable-may not be forfeit-
ed, - As this Statute 'was a favourite -with -
sthefe‘ Lords, it was not an ealy matter, in

“the days of their power, to attempt in

Parliament an alteration of it; butin
the time of Edward the 4th, the Lawyers
invented the method of breaking Entails
by a form called recovery, ‘which is a
| | judgment
‘?_Gmig; lib. 2z, tit. 16 e S o
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- judgméﬁt’ ina 'f'eigr.xed»-fu‘it.‘g The Judges

favoured the device: And in.Hewry the
~th’s time, an exprefs A& of Parliament
was made, which allowed a fine, with pro-
clamations, to be' a bar to the iflue in

tail, and fo repealed that claufe in the

Statute de donix, guod finis ipfo jure fit nullus.

- 'This fine is a final agreement or tranfac-

tion ‘made  coram. judice, in -a caufe de-
pending in Court, and bars the iffue in
tail. By other Ads in the time of Henry
the 8th, ‘eftates entailed are exprefsly

made liable to forfeiture for treafon*, and’

tenants in tail are allowed to make leafes
good againft their heirs for 21 years, or

~three lives. " So that the footing Entails -

now ftand upon in England is, that they
may be made binding and effectual as far
as the granter fees, that is, {fo far as the

heirs called, exift and are in being at the'

time of making the Entail; and though
thefe heirs’ cannot alienate or charge the
eftate with debt, yet they may let. leafes

for the time I have mentioned, and they

may forfeit for treafon. 'The Englifh
having thus, after a long ftruggle, eman-
cipated their‘lands from the fetters of

perpetuities, we took them upon us:.

b The
# 26th and 32d, Hen, VIIL !
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The irritant and refolutive claufes, which
annuil the deed of contravention, and for-

feit the contraveener’s. rlgh‘t, ,f{'faem 'tﬁrﬂ;
to have been made ufe of in Sir Thomas
Hope’s time, and the At of 1‘6;'_8‘ 5 :’rxvc_ted

‘the chain. = .

. Lord Stair, in his Inftitutes of our Law,
Lfay\,s, " the firft time thefe claufes’ carne to
be debated: with. us, was in the ‘cafe of
Srormont in 1662%, in ~which they were

“fuftained, tho’ with great difficulty, the

Court being near equally. d.}Vided‘JF§ and
he gives his own opiniof, that they are
againft the common‘cqitrfe of Law, qml ;‘beref
fore are odions, &c.Fo. T
From this general account of the L.avsfs
of other countries and of “our own," it is
-Ver_y evident, that Entails are n«f.)jp or;gla ~
nal to any of them, and can as. little ,(,1_6'6
rive right from them ‘as ‘from‘the prin-
ciples of reafon, or the nz‘;’turepf proper-
ty. You muft therefore .betake your-

 felf to utility and expediency. Were

perpetuities to take place, and become
general, ‘the rule you fet out with, - t.h‘at
unufquifque ¢ft rei fue moderator: et arbiters

4 Libe 2. tit. 30§ 58.
% Lib. 4o tit, 18, §6.and 7.

M

% See Hi'ﬂqri‘c;xt'Law-tra&s, vd-ll..xa- p- 183. ¢ [+
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“ay.be. blotted f'rom our Law-books j
for. Entails in perpetuity, leave neither
power nor dlfpofal of property to any
man.. o . \
“Mr C.. I am - glad you are come to thlS
part of the argument, for I am tired of
your difeuflions upon fubtiltiésof Law. I
~want to-hear of the utility and' expedien-
‘cy:of ‘Entails. ~*How do'they affett public
“liberty? How commerce? How the in-
~tereft and convenience of families and of
- individuals? Perhaps I may put in a
~word . myfelf upon the fub_}e& of com-

merce. *

Mr 4. I maintain’ Entaﬂs to be bene-a

ficial in all thefe llghts, I ftill alfo infifk
-upon the point of right ; for furely every
-man. has a right to do that whichis bene-

ficial to fociety.. And firft of all; Tmuft =

diftinguifh between an Enzail and the

reftraint; of an Entail, which merit very

different confiderations. . An Entail is

~-an eftablifhment of a feries of heirs, 'and
it is erroneous to call this a perperuiry,

for it -ends as {foon as the feries of heirs is

.at.anend, and the lands: again become
fee-fimple. The reftraints of an Entail
are the conditions of it, and may be rea-
fonable or unreafonable; for inftance, the
| o -conditions

BRTAE
gorditions reftraining an heir from giViﬂg
a jointure to his. wife, or from granting

leafes, and the like, are unreafonable and
in many cafes; the Leglﬂature, ‘upon ap-

‘plication by private bills; has given re-

lief agdinft thefe moft tinreafonible res
firaints.. Every body will" admit this,

and that Entails cught to bc fo far. re-

formed, and fuch condmons pxohﬂnted

.b law: But that is no reafon for deﬁroy-’

mg Entalls altowether

85 to 1nterrupt you. In t‘he vexy outs
{etting; you lay down your premlfes fo
as to elude the arguments Were it anos
ther than you; I fhould call this 4 piece
of art; very commion with us; when we
have a weak caufe, we defend what is not
attacked; dnd we ftate diftinétions withs -
out adifference: Entails;ina generalfenfe

-of the word, that is; {ettlemerits of fuccel=
fion; are not the prefent fubjectofdebate ¢

The Gentlemen of the Law do not pro-

pofe that Emtails fhould be ‘prohibited

altogether ; but only, that 1o Entail

| fhall be made to bind any of the heirs

from felling the lands, or contrading
debt, except thofe whom' theé donor fees."
‘Wh'%t thf'y propofe to aboh{h2 are Lns

€ . sails




 Scortifh _ _
_ makes what I call a perpetuity. In talk-
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“tailsof perpetuitys which I maintain are pro-

perly fo called. They-are certainly fuch
in intention as well as poflibility. ~What
e find fault with, is the taking of land

‘out of commerce for ever, by means. of

‘thofe irritant ‘and refolutive lclaﬁfes?; the
£irft of which annuls the deed of contra-

‘vention, and the {fecond forfeits the con~

‘traveener’s right. - If you give up thefe,
we need have no more difpute; Be-
tween fuch Entails of perpetuity, and the
'ifeﬁi*aints' “in- them from alienating or
‘charging with debt, I cannot diftinguifh.
Thefe claufes are the very eflence of our
Entails, the very thing which

ing of our Entails, if I wanted to be un-
derftood by an Englifb Lawyer; I {hould
always make ufe of the word. perpetuity ;
and in place of heir of Entail, which im-

properly enough we apply to denote the

perfon in poffeflion, as well as the ex~
pectant, 1 fhould always fubfitute the
words zenant for life.  For the owner of

“an entailed eftate with us, in my appre-

henfion, is much more fimilar to the
Englifh tenant for life, than to their te~

nant mtail ‘But we underftand beft

our -own’ law-terins ;- and therefore, 1
R fhall

“to the entailed fubjects.
~contrary, anxious to keep up all debts,

and, fo far as he has power, to add to
them. - This very regulation. you pro-
pofe, is in the end deftrutive of your
own fyftem of perpetuity. o

EETE

fhall proceed to obferve, that I am very.

well pleafed you give up Entails; fo far:
as to fay, that they ought not to be al-
Jowed to prevent leafes, - jointures to
wives, or provifions to younger children.
But is not this paffing from- the firft fa-
vourite maxim you fet out with, the /i
bera teflamenti factio, the inherent right
that every man has to difpofe of his pro-

perty, under fuch conditions as he fhall
think proper? = T

I fhall make another .obfervation on.

‘this your conceflion, which: is at eaft
‘an argumentum ad -hominem. I you allow
jointures. and portions to children -to
‘be laid upon Entails, thefe very bur-

dens muft, in time, eat them out alto-
gether ; for no man, tied to the frake
of an Entail, cares to improve, or to add
He is, on the

But leaving that, I muft next obferve

* upon what you fay of the relief granted in

particﬁlax‘ cafes by Parliament. . Tis true,
that, in a very few particular cafes, Parlia-

“ment has granted relicfas to the making of

leafes,

\

!
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Teafes, and the providing reafonable por-
tions for younger children ; butin a very
late inftance, even that was refufed. A

Gentleman, in pofleflion of'alarge entailed |
eftate, upon the death of his fons, appli-

~ ed to Parliament, for liberty to provide

a {fum lefs than two years rent of the

eftate for his daughter or daughters, and
alfo to make reafonable leafes. There
were about 30 fubftitutes in the Entail,
then alive, fcattered in different places of
Britain, and fome of them abroad. He

took the pains to follicit, and he obtained

deeds of confent from all of them, which
coft him ‘much time, trouble, and ex~
pence. His bill was refgrred to the
Judges ; and altho’ the alfegations there-
in were proved, and the inconveniencies
of the Entail appeared to be very great,
yet they reported, that as the bill was a
dire@ contravention of the deed of En-

tail made by the donor of the eftate, it

was their opinion, That ‘it ought not to
pafs into a law ; upon which his bill was
reje¢ted, This was a hard cafe. No
‘demand could be more: reafonable than
this' Gentleman?’s, more efpecially as 1
am well ‘affured, he had laid out, upon
‘improvement of the eftate, greater fums
than what he wanted to charge it with,
g This
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This inftance gives me reafon to coms
clude, that whatever may have been done
upon any former-occafion, it {feems now
to be the fenfe of Parliament, that,. for
the future, - NO family-relief ‘ﬂlould ‘be

- granted. upon application in any parti

cular cafes, = And tho’ this inftance was
hard 1_‘;pon one Gentleman, -,afterv ll.alving ’
been at fo great an expence, yet it was
‘happy for this part of the kingdom in
general ; for had there been a f:,ew more
precedents of fuch relief, they might have
eftablifhed a fort of law, which would
have had a general bad tendency i_n_tvs:ro |
refpefts; 1ff, the putting the heirs in
poﬂéﬁion to a certain and Very.;grea«t €%~
‘pence, - in order to obtain relief under
the forms of Parliament.  2dly, It would
be a heavy tax upon the landed intereft
in Scetland, and would rather tend to en-
large the practice of entailing, =" o
. *Tis the confideration of fome of thele

. things, doubtlefs, which makes you, and

" the other partizans of ‘Entails, fo ready
to yield, that the reftraints in them need
fome redification by a public Law; but
fhall I not call this conceflion a piece of -
art, which,by endeavouring to foften and

" bring down Entails as low as poffible,

_-would
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would avoid many: weighty arguments,

~which you forefee lie againft them in

their prefent ftate, -on the: topies.of im-~
provement of land, the injuftice of not
providing younger children, and of being
difabled to make marriage-fettlements ?

There is, however, enough behind, -and

it will lie upon you to fhew the good

policy of taking land out of commerce,
in all other refpeéts, by preventing the
heirs, to the moft remote generations,
from alienating or charging with debts. -
Mr A. 1 fhall not difpute about words
‘with-you.. We underftand one another
-very well. © And - firft of all, I am to
‘maintain, that Entails are a great fecu-
rity to public liberty. I believe it will
be admitted, that men of ancient and re-
fpe&able families are the beft bulwark
of the - conftitution. = The imitation of
. our forefathers, the defire of continu-
ing and delivering that liberty which
we have received from them to our
~ pofterity, are natural and noble incen-
tives.  Thefe are the paflions to which
orators apply in the caufe of liberty.
- Thefe are the men to whom the common
peoplé look upin times of danger. It
has been ‘the politic of tyrants in all
SRR - ages,

.ﬁgeé, to deftroy men of. noble'i',fag:fxiili¢§~;

that nothing might ftand in thc?{‘_way

to extinguifh liberty. The fa,mﬂle.s‘o.f
Britain have conftantly defended: thfa: Bri-
tifp conftitution ; -and the only time it
was ever deftroyed, was by a fet o-f men
who wifthed to bring all mankind down
to the mean level with moft of .themfelves';
It is a curious fact, with regard to Crom-
well, that the fame perfon, who got the
Houfe of Lords voted to be no necefla-
ry. part of the conftitution, got a Com-

" mittee named to deftroy the Entails of
" England, even limited in their duration

as.they are. 'The Eaftern Empires have,

almoft, in all ages, been both eafily en-

flaved and eafily conquered. ~Turky, for
want of families, is the only compleat
defpotifim in Europe. Mercantile confi-

" derations enter often too much into the
" fcale of political confideration. - Traders

and artizans have their province, which.

" is trade and induftry. They ought to

be enc'ouraged, but let them be kept't.o
their province. Their ideas and fenti-
ments are perfectly oppofite to that of
the gentry. - Both clafles of men deferve
to be encouraged; they are ufeful to the
State, but in different ways. Men of

A - T T ank
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rank and famﬂy are the barner of hbere

ty againft all invaders:
‘Mr -B. What conneé’uon ‘has: alI t}ns
with Entails?

Mr A A very plam one: Ancient fi-

tiilies are only to be kept up by Entails:

Deftroy Entails; 'or ‘let them  die out;

¢ gpncient families would immediately

< fink, and; together withi them, all
- #¢ thofe honourable 1deas which attend re=
¢ fpect for family.”  This poﬁtlon is
argued at large; and mamtamed in a late

publication, which no doubt’you have

feen; arid which; upon this head, 1 thinlk
unanfwerables I mean the confi derations
pon the policy of Entails:

Mr B. Perpetuities have many able Ad
-Vocates, and warm partizans. They muft
‘ot however take it amift, that they have

not been able to convince me. They alfo

differ in opinion from very great authori- .

ties. I will not at prefent undertake a par-

_ticular anfwer to any of thefe Gentlemen ;
but I thall very freely give you my fenti~

ments upon any darguments ihich you
fhall advance. What you have faid upon

the topic of families is very plaufible yand,

in my opinion, wears the beft appearance
,;of any argument upon your fide of the
(1116&1011 ¥

to bcgm \Vlth .

in the Wc»rid ever had
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gueftion; for which reafon, you did well
I dare {ay, itis  thig
opinion, - of making or continuing a tamix
ly, that is the clnef if not the only Mo~

tiveswith moft men for entaﬂmg their e«

ftates. - Motives. for public good;, or: fox?
the 1 rpfe;vatwn of 11berty, do; I'eld@m, :
in my opinion,. enter into. thelr confix
derauon, we: ﬂlall however, ,mew it

in. every. Jight.. And.fieflt of ally. T mnﬂ:

- agree with you in, t}n 1king,. that the nos

tion: of family is upon the fide of hber-*
ty,. and a near ahy to the love of  one’s
counbry, ‘but 1 cannot. admit thac that

""""

notion is. fa Voured by }_anﬂs“ I rather‘

| thh‘n{ ‘the contrary.

- Mr A By what, is it poﬁible to pleé
ferve a.family without them?. = .. .1

MrB. By fame and reputauon’ The
Romans;. while .the. {pn‘lt of: freedom res
mained; had. the idea of family, ‘the de=
{ire -of px‘efervmg the ﬁpaternal eﬁafé;
ftronger perhaps. than any other nation
As connetted -
with the idea of famlly, it was Teckoned

‘a difgrace among them; to feil a pmefnal .

inheritances No doubt you will retuem-
ber a paffage pr eferved- by Czcﬂro, from 9 -
{:geech of Lucins CF ﬂjf i85 Ak ‘Jefenée of

¥ ~Plancuss
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lezczu% He was anf'wermcr Mm‘cm Bratut;
the accufer, a proﬂlgate man;, "who had

fpent all his* fortune, and who; in ‘the
trial, had ‘made a perf‘onal attack ‘upon
him.- “He quotéd three books, = which
Brutuis father- had wrote-upon the civil
Eaw. The firft began, Forze CUCHIT it i
Prwemdm cﬂémw. ‘The fecond, In “Albano
eramus ego et Marcus ﬁ/ s, The third, Ir
Tiburti- forz‘e affedimus ego er Mm*cm Siliuse
Then turning to the accufer, Wherc, fays
he, are thofe three éfatés? Ubi /zmz 74 ﬁm~
di, Bmz‘e, “quos tibi j)tzier publicis comméitariis

conf gmsz religuit? Tt happened by acci~

dent; - that while he was {'pc,akmg, the

funeral of Funia, an old woman: related

to -Brisus; pafled through the forum with

~.all the ftatues of the family, as was. the
The Orator

cuﬁom, in the proccﬂ“mn.
laid hold of the incidert ; and again fud-
‘denly adlefﬁng B/zztzu, ¢ried out, Brsze,
quid /edw? quid illam anum parri nunciare vis

to? " qmd zl/w ommibus, quorum imagines duci’
wides? qmd nidl "orzlm» twis? quid L. Bruto qui
bunc papulam dommam regio liberavit? quid te

fdcere? ¢ui reiy ¢ glorie, cui virtuti ftuderc?
paz‘rzmommze augendo? atid non eft nobilitatis,

Sed fac qﬂfe, »mhzl japmqﬂ Zzlzdmu rotum dzf |

S { Z)zz‘verzmt, ’

_’"" De' drht. 1'-%'.’1.‘ 24,
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fipgverunt, <rc.. And againy: Tu illam mor-

Luam, tu imagines ipfas non pér/yom efcis 2 quibis

* non medo zmzmndu, fed ne collocaridis quidem

2ibi - allum  locum relzgm/}z, I afk: pardon
for fo long a quotation. -~ .
~ Mr A. This inftance is. of my fidé.
Had theie eftates been: entailed,, Craffus
would not have had an opportunity-6fre-
pr oaching Brutus with the fale-of them. -
“Mr B.. And if they had béén entailed,
;,Where Would have been the mérit of his
‘having preferved them? Would his merit

“have been more than that of the -Servi, .

the Glebe Afcripritii, who had lived up-
on them from father to {on;: perhaps for
centuries ? Can there, think you, be any
merit in doing what one is-compelled to
do, or in leaving undone what we have no
power to do? K Vhen we hear that a fa-
mily has fubﬁ{’ced for fome time in a place,
a prefumption immedidtely- arifes, that
fome of the anceftors of that famﬂy have
been remarkable and. mcritorious; and

" that the ‘memory of . their virtue has de-

{cended’ to- their poﬁerlty,,_ and . indu-
ced them to preferve: with frvigality what
belonged to their honourable: progeni-
tors. But the moment.you make this-a

matter of - neceﬁﬁ Ysy ou:deftroy al»oge— |
oo thci,‘
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‘ther: the idea:of ment, and. reducc the
theirs of ‘Entail to the fame foundatlons

of refpe&; that might be due to the A

Jcrzpz‘zZzz Glebe, among - the. Romansy -or ar
mong us in Scorland, to a like {pecies of
heredztary flaves, who hve under ground
‘in our coval-minés. :

.'Thus," by the- example of that Gl‘eat

:natlon, we fee refpect for family dependq |

not upon Entails, which, if we confider
their real nature, rather tend to- weaken
he foundation of that refpe&

Obferve next, the account whichyour

author has given of the owners of entail-
‘ed eftates; << That moft of them are in
¢ firaitened eircumitances; becaufe, in
¢ thefe days of general extravagance moft
<t of them live above their income. That

¢ jdeas of fuperiority in moft landed men,

- ¢ make excefs and expence,even graceml
+¢in their eyes.”
diffipating,
TUns through the wholebook. I'wouldnow
‘candldly afk you, Sir; whether thefe are
the men who ouglit to be folely intrufted
with the: defence . of liberty? Rich and
poor, “are:terms often mifapplied, - That
S man - 1s° I‘lCh, who can lay fomethma up
at-the year’s end, be his income ever{o

gt . ‘ 11ttle :

Their ftrong defire of
is a principle aﬂumed and

Tittle.
‘more than he has, be his income ever fo
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That man is poor, who {pends

great. Thefe are certain truths in a mo-
ral light: They are no lefs fuch i in a’'poli-
tical one.’ The men who {pend iore
than they have, are’ poor, and ‘muft be
~dependent.  Are thele the men of the
birth and- mdwence, Whlch (as ‘the’ Cmﬁde—
“rations have well expreffed it) - always

< ¢crouds the anti-chambers of Minifters.”

Do they go there to be the barrier of li-
berty, or for fome other reafon? Itis
rather fit, that when men fall into ftrait-
‘ened circumftances, they fhould have leave
to. d1f‘pofe of their land to others, who -
‘are not'in that fituation. ‘Which of thefe
.claffes of ‘men do you think will be mofk
‘independent of Minifters? Which- of thein
‘the’ beftubarrier of hbelty?’ Add-to this
alfo, that the laft have furely mme to
Tofe; théy have a real property. The
firft have, at: mofl, ‘only a pehﬁon for life.

Mr A. You:draw your argument from
- thie account the Confiderations give of own-
.ers ofentailed eftates,which will not always
ho]d but you ought to balance advanta-
‘gesagainft dlfadvantao es. A man who has
an annual penﬁon, as you are pleafed to
call it, {hll has fomethmg, that man wﬂl
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be ]eﬁs dependent than one who has no-
;tluno” at all. Confider, Sir,thereis one clafs
of owners of entailed eftates, who, by their
bigth, in one part of' the Kingdoem, are
~members; and-in another, have a right

.to be chofen members of Lhe_,Upper Houfc -

‘of Parliament. - -You can {ee the conle-
quence, I fuppofe, of a Peer’s being

without: ‘any eftate .to fupport his rank,

and-maintain his independence.

.+ Mr-B. Iwonder you have fo long de-
ferred this argument in favour of Entazls,
for preferving the eftates of a Noblhty,
lwho are hemd;tary lemﬂators.; Itiis-at
firlt ﬁght]plauﬁblé,ﬁ but upon examina-
tion, will not be found ftreng enough te
imake an exception from the general rule.
In the Lower Houfe of Parliament, every
member niuft have a qualification of land
to a certain value: This has not been

thoughL neceflary to be extended to the

 Upper Houfe. With noble minds, ideas
of family, a fenfe of honour, and the love

of public liberty, have been thought {uf-

ficient motives, by frugality to preferve

the means.of independence. L
F abricii.melius fortes ! augere pﬂtewmm
“Rens probibet virtus, attenuare, - pudor.

Wcre it-even: otherw1fe, it would be a

lefs‘

| [ st ] |
fefs dangerous innovation upon our Laws
and conftitiition to extend.the prmmple

- of qualification, -than'to enlarge tlie ‘dis

ftin¢tion between the NGblllt}’ and Com

mons, by ‘allowing ‘the -firfk- to- entad

.).

theu* lands; aad the othersnot.- - -

" You brou ght in Oliver: Cromrwell?s dlﬂike“‘. |
to Er*taﬂs, ¢ connetted with: hié@ettmng

the’ Houfe of" Lords voted'to be no nece{?-*'

fary part of the conﬁ:xmtlon, you migh!: |

have added; So did hé¢ get the King vo-
ted to be no neceifary part of the con{h—-
tution. - What  connection have thefe

thmgs? Ald*o Oliver was Hn uﬁlrpex, and:

atyrant, yet,: durmg ‘his ufurpation;ma~
ny ‘excellent’ Laws were made, which
were adooted and 1e»ena&ed after the
Ref’roi"”tlon ‘but this’ has nothing to do’
in the arcrumenta The prmmple 1 nyain-~
tain 15, Thqt land, -as well as all other
property, fhould be free: When a man:
lofes the notions of frug ahty, and-of ins
dependence, when lic becomes a prochw
gal in his mind, he fhould be allowed to

difpofe " of his land.  Detur dzgme; i It

will foon find a ma{’cer more- worthy of

it. Diftroft and conipulfion, iriftead of
makmo men’ better, ‘mioft ﬁ*eqﬂentiy
make them Vsorfe, - "There ‘are-No pro-

PCI,’
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per: refiraints, from, real illy- but what

- proceed: from. one’s: own reafon and free
choice:; If you muft. have Entaﬂs, put |

them only on Lhe m:md

Mr B But let us: now p1 oceed to another

confideration upon the fame topic | of pus -

bli¢-liberty. What: quantxty of the lands
of. Scotlzmd do you thlnk. is now, under En~

tail .

Mr ﬂ | '] he Cozzf de; m‘zom fay, one
ﬁfth o
Mr'B Very 1nteﬁwent men have told

o me;; that -in their opinion, there is much

more. But I have no dam for makmo

the. caloulamon myfelf, fo as-to come at

any certain. concluﬁon. - We can Judge

" better of the promefs of Entails.” Between
the year:’ ‘1685, and" this | prefent year
17635, there have been put in the Regi-

fter 485 Entails,. ‘I have not exammed‘
~ their dates; but- I preﬁvme, many of the*f
~earlieft of them, are thofe made foon af-
‘ter the Ref’corauon, {o that the Whole
number may be the produce of about 4
If 2 medium were to be taken
by an. equal divifion, tlns would allow 97.

century.

Entaﬂs for each. pemod of 20 years. But

that i is not a. proper method of calcula-!

tion,
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tion, for the number of Entails ought
annually to decreafe, in propoI'tion as
the quantity of free landis annually di-
minifhed by entailing: That feems un-
deniable. But what is the fact? Have
they decreafed in that manner? Quite the
contrary. In the firft 20 years after:-the
act paft, the number of Entails put in
the Regifter, is 74. In thefe laft 20 years,

it is near double ; being no lefs than 137.

Take this along too, that the firft 20
years of the Record ought to contain (for
I have not. exammed the dates of the
deeas) moft of the old Entails, made lontr, :

. before the aét pafled. This clearly proves,

that the fathion of making Entails grows
more and more prevalent: Their progrefs:
increafes, and their number multiplies.
If you doubt thefe. facts, look into our

long Records, thofe Bills of Mortality of

the lands of Sctland. ~We have reafon
therefore to fear, that if the pra@ice of
entailing do ‘mot receive fome check,

‘we may. {oon fee our whole lands put in-

to this fort of morz-main. I mean not by

this the fmalleft reﬂe&mn againft any of

the Gentlemen whofe names are upon

this lift, as if any confideration whatever

could mduce them to follow a practice
o S0  difadvantageous




S

SRR

[.34]

difadvantageous to their country. Far

- otherwife! for they think with you, that

they do rwht, -and the prefent queftion
js, whether their opinion be well or ill
founded? The Gentlemen who chiefly
entail, are the proprietors of great eftates;

and . as faﬁ as they acquire more land,

they put it into the fame fituation.  O-

- thers again, who have {maller fortunes,

altho’ they difapprove of Entails in ge-

neral, yet they are led to follow the fame
meafure, from a principle of felf-defence.
"They forefee, that their pofterity may be
~tempted for a high price, or influenced

under circumftances, to fell. their eﬁates.
They entail therefore, to prevent their

“ancient, tho’. fmall inheritances, : from

being fwallowed up, - and funk in the o-
pulent eftates. of their neighbours. - To

ftop this mifchief of engrofiing of land, I

have heard a. remedy propofed, which
I acknowledge to be a defperate one,

‘namely, to have an Act of Parliament,

at once -entailing in perpetuity the whole
lands of Scotland, to the prefent pofleflors
and their heirs. This would, at leaft,have
the effet to prevent a great many. {inall

 eftates from being engrofled, and would

in {'ome fort, prefervc from annihilation,
that
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that-clafs of people,” Wlnch I maintain to

be the true ftrength; and real fupport of
liberty 5 1 mean the middling gentry, and

‘the proprietors-of {mall portlons of land.

But this remedy, as. Ifaid, is a defperate

one,” and’ only not qulte fo bad as the

dlfeafe. : : -
S MriA. That is a meafure T fhould ne-
ver be’ for adopting. - But the prmmples |
you argue upon, would feem ‘to lead to
an AgmmcmLaw. BRI AN
“Mr B. An Agrarian LaW isnot: the pre-
fent queftion. Ina’ well regulated go-
vernment, there feems to be little need_
of fuch' a-Law... Leave property of every

kind:to itfelf, "and it will always in due -

time "~ divide itfelfi "I is - your -{yftem
thatwould land us. in an Agrarian LaW
of a ‘moft abfurd: kmd for it ‘would di-
vide:all the lands very unequally, prefer
ringia+ few without regard to: merit; in
exclufion-of all their fellow-fubjeéts’; you
have: computed one fifth of the lands of
Scoz‘lcmd ‘to” be entailed. To how many
owners may thefe lands belong

Mr A The Conﬁderamons reckon A
bout ool

~Mr B.1 never" “lculated the number~ |
but let s fuppofe it to be as you fay; it
mulit follow, that the 485 Entails above

mentioned,




L 36 ]
mentioned, (exgepdngfﬁlch as -have ex-
pired, which I believe are very few,) muikt
be in the hands: of " 3oo’owners. Some of
thefe are yearly adding more.  If there
fh'xll be no ftop, what may be the num-

er of l.and-*holders_m the courfe of a
Very few years? This prefents no very
agreeable profpect. . Befides, power al-
ways follows property. “Would not the
power of -thefe few, thefe hereditary fa-
vourites, be dangerous. to public liberty ?
. Paft experience proves the truth of what
I am faying, - In., what {ituation was
Erzglcz;zd during the Barons ‘wars, when the
lands were engrofied. by the great Lords
~in that kingdom? . .In what fituation was
Scoz_lqz;zd -d_‘urm g t11¢ reigns -of the Famess,
when our great Chigftains were like petty
fovereigns, and hardly owned fubjection
to their King? Their vaflals:were their
flaves, and. t:helr tenants were like. their
cattle; all bound to obeytheir commands,
and fubmit to their yoke, A renew=

al of fuch times, is not defirable to -

thofe, Wh_Q have lived in days of" liberty,
and tafted the fweets of independence,.
-Henry the y7th, that wife and politic Prince,
by his Law above mentioned for the di-
vifion of lands, cut the root of that un-

; conﬁltutlona,l
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conftitutional power by which  the Ba-
rons had fo much difturbed the peace of
his kingdom: And, as:this was his great
obje& he made many other Laws tend-

ing to' work the fame e¢ffet. Particular-

ly he made laws againft’ unlawful retain-
ers; and much difficulty he had to carry
his pomt, and get his Laws.put.in execu-
tion ; for, when fubjets aré too power-

ful, even the Law is hardly ftrong enough
to bind them.: -

Lord Bacon relates a ftory
of him which is very: appofite . to: the pre-

{ent argument, *¢ That, being on a time

¢ entertained: by the Earl of Oxﬁnd his
“ -principal fervant -both: for- war and
¢ _peace, nobly and- fumptuoully -at his
.‘_,“-g caftle of Hemzmgimm - when the King
¢ was going away, the Earl’s
¢ ftood. (in a feemly manner) in their
¢¢. livery-coats, with cognizances, ranged

¢ on -both fides, and made ‘the King a

¢ lane, "« The King called the Earl to

<< him, and faid, My Lord, I have heard.
¢« _much of your hofpitality, but I fee it

¢ is greater than the {fpeech; thefe hand-

¢ fome Gentlemen gand Yeomen, which .
<« I fee on both fides of me, are fure

¢ your menial fervants.. The Earl {ini-

¢ Jed, and 1aid, - May it Pleafe your

# Grace,

{fervants
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€. Grace, that were not for- mlnc eafe ;
< they are moft of them my retamers 3
¢ they are come to'do’ me fervice at fuch

¢c.:a timveas this,” and chiefly to: fee your
<. Grace. The ~~,K1ng.ﬁarted a little, and

<< faid, By my faith; ‘my Lord;*I' thank

<« you for your -good cheer, but I' may
«s:not endure’ t6 - have “my Laws broken
f“wm my ﬁght. My Attorney muﬂ: fpeak

R that the Earl compounded for no: leﬁs
<< than. I5ooo merks . N

'« From ‘this ngs relgn we''may" date
the @ra.of Englifh. hberty, and of! Enalzﬂ;»
riches :»And ‘thall we in Scorland, intitled
by thie Union to:-the {ame bleiﬁncrs, be
deprived: of” them," by fixing upon - our
own. néecks a yoke' from whichehé’ Efzg—
lifh have Beenfo happily delivered?”

“Mr:A.:1 do:admit there is-a pohtlcal |

period of diflolving Entaﬂs : and ‘that is
- whén. the ‘nation “comes into the" fitua-
‘tion ‘which .you have been defcribing,
and from which they were dehvered by‘
Henry the -th.

Mr B.:And, by admu:tmcr thlS you

make aconceflion from whlch‘you will not
cafily difentangle yourfelf. ~What would
you fay of a Phyfician. who fhould en-

courage
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courage the growth of a difeafe, intending

to cure it {o {foon as it ﬂlould come to-the

extremity? It might grow then too ftrong
for him, and death .or diffolution -in-
terveen? I fee a lion at the door, Mr
Speaker; fays- Silas Titus, (in. the debate
upon the exclufion Blll) Shall we fhut
him out; or let him m, and then turn
him out? "
Mr A. But I do not fee your hon.

- Mr B: -No more did the Houfe of Com-

mons fee Silas Titus's l1on, till he came in,
and then they felt him - moft - feverely.

But come, I will not take advantages.

You fhall retract the conceflion you made.
~ Mr A. Sir, I want none of your gene-
rofity, I mean to argue fairly and with
candour ; ‘I do not apprehend any dan-
ger, ecither from your lions or your bug-
bears. The old Barons, thofe great men,
had ftrong powers, other than thofe which

arofe merely from weight of property.

They had the efcheats of their vaffals,

~the wardfhip of their heir s. The vaflal

was bound to attend the ffandard of his
Lord in arms, and, according to hlS de-

gree, to furnith a proportion of men and’

horfes. Thefe rights of feignory are
now aboh{hed in both parts of the: kmo—
clom.,
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dom, and I do not propofe a revwal of
them. i
Mg B, I dare fay you: do not, but
powerful Barons might. Give them once
an unconftitutional fway, no body knows
what old powers: -they may afk to be re-
vived, -or what new powers’ they may
defire, - or rather command to be given
them? This leads me to confider the ar-
gument in a farther light, and to fuggeft
to you a danger ﬁom the engroffing of
lands, - which ‘may - probably feem more
ftriking in our prefent times, ~becaufe
more 1mmed1ate than the apprehenfion
of armed va{Talage or warlike force.
What I mean, is the influence of the pof-
feflors of great eftates in the eletions of
our Commons. To fay nothing of  the
many nominal and fititious votes which
any great proprictor in a county can
create, without diminifhing his own ‘pro-
perty, and which, I-hope, the wifdom of
the Leglﬂature will one day take under
confideration ;- what fay you to the influ-
ence which an over-grown eftate has over
real votes?. This influence in the hands of
perfons, fuch as you have defcribed the
Gentlemen of entailed eftates, men of {pi-
1'1t, 1dle, living-above theirincomes, and by
| confequence

I S

confequence dependent might prove dan-
gerous to liberty and the contftitution,
Whether thefe Gentlemen chufe to ferve
Mlmi’cers who graufy their demands, or

to oppofe Mlmfters Who W111 not, 'or, can

not. gratlfy their demands. | Over-—grown

“eftates do furely give an unconfhtutmnal'
influence to_ perfons, Who, by your own
‘account of them, aré riot fit to be ‘trufted.
True it is,, that by the noble fy&em of
Laws, ‘which have pafled fincé the year
1746, for abohfhmg Heretable jurifdic-
~ tions, ward-holdmgs and liferent-efcheat,

uncontftitutional powers ‘have received
a. “great, blow in Szorland.  One of

thefe very Laws* permits the fuperlors

of entailed ‘fuperlorltles, to fell fuch fupe-
riorities to their vaffals, notwnhftandlno-
the Entail. This the favourers of your
fide of the queftion, have pr0poied to al-
ter. How do you think fuch an attempt

will be relithed, when we have already
fo ﬁrongly felt the benéfit of ‘that fyftem

of Laws 2" Shall we ever make any al-
teration upon them? Shall we ever wil-
hngly furrender any one claufé of them,

in contradition to the very- principle
upon which they are all founded? =

- * 20mo Glo, 11, cap, 50~ - oo
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Mr /1 That 1elates to’ anothex thmor
’T1b to, ‘redify fome, of ‘the inconvenien-
cies “of Enta1ls, that it has béen propof‘ed
to allm the. owners of entalled Tands to
-feu them, or Tet. them out in. feu-farm,
| W1th refervatxon of the rént pa1d at that
time. lf that is thought a proper. “ariend-
ment,' it will be ‘neceflary to alter the-
claufe WlllCh you mentxoned and to pro-

-, ‘altho’, the fupemorlty may be

vide, that_
fold to the vaflal, yet the rent-or’ duty

{hould be re{'erved to the or1g1nal fupe-
rior. . .

MrB Tisa Very anomalous fort of r1ght
thef'e ‘Gentlemen of entailed eftates would
have, who {hould follow this. fy{tem. You
prOpofe, that they | {hould fell the land, re-
| /fervmg a rent—charcre equal to the rent
“for the time being; you pr opofe alfo,
that they may,; fell the 1uper10r1ty to their
- vaflal, fo as to make that vaffal hold of
the Crovvn. .
do you pro pofe your tenant in tail fhould
hold his rent—eharore? ‘Who is to ‘be his

fupenor, if he fells both the property and'

fupenorlty? o
‘Mr A Lawyers mu{’c dev1fe methods

to obviate that d1ﬁiculty, ‘but T take "it.

for granted, that owners, of entailed lands
| would

Let me aﬂi you, Of whom

‘pa1d them. .
| 'afterwards d1fcharged by another A& of

[ 43 1
would - referve. both . the i'uperxorlty and-

: the rent-charoe, and would al1enate the

property only to be held of them by the

_purchafer, for payment of a feu—duty c-

qual to, the rent. | |
~Mr B I dare fay tlns Would be the:
,,,,, for the other Wouldf
c1eate a r1ght altooether anomalous in
our LaW, and mextrlcable. ~ Every man"
who holds lands, or any rwht in lands,
mutt, by our Law, hold them of fome
But,. by your poﬁtlon, he

fupemor.

.would hold. his rent-charge of nobody 3

thlS therefox e Would never anfwer. I O is
true, that by the A& I4.th Charles 1Y,
cap. 14, Wh1ch declares,—,—-That the fuperl-

“ority of the- church—lands erected into

temporal Lordﬂnps, and the Whole cafual-
ties of fuch fuperlomtles, (mcludmo the
feu- dutxes,) {hould. belong to the Crown,
referves at. the fame time to. the Lords
of ere&;on,\the poifeﬂlon of thefe feu-

dutles,nll they fhould receive a compen-

{ation of tenycars purchafe for them.——-But |

this was 1ntended only as a temporary

»fecurxty, a. pledge- to thefe parucular

LOI‘db, t1ll the compenfauon fhould be
The reverﬁon was ‘indeed

1707,
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1707, “azp IIth, Wlth the mtcntmn “of
allowing thefe Lords to tranfact with the
feuars .themfelves. ~But ne1ther of thefe

A&s intended to introduce an -allodial.

fyﬁem, that might extend to’ all land-

property, in fubverfion of our ‘feudal
'fyi’cem.

. never anfiver, withouta total alteration of

This method therefore would

Law. . Your plan then muft be, that the

“owner of entalled lands who fells, muift

referve the fuperlonty as well'as the rent;’
and it would be a confequence, that, if
he fhould referve a feu-duty equa.l to the

" rent, he would have nothing to fell, unleﬁs |

Where the lands were at a very low rent,
fo' that the purchafer might have room
for 1mprovement of the Jands.

Mr A. And that. is the only reafon,.
which, in my opinion, can be given for
allowmg entailed lands to be fold at all.

Mr B. I perceive it is a favourite part
of 'your plan, to allow the owners of en-

. talled eftates to let out the lands in feu,

whtch you confider to be very beneficial
in itfelf, and a full remedy for all the e-
vils of perpetuities. For my fhare, L have
obferved, that the feuing of fmall por-

‘tions of land, efpecially at a low rent, to

ra.defmen, manufa&urers, and others, for

erecting |

-

D At A U SO et
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ereé‘tmg to themfelves: conveniént ‘habi-
tations, ‘has ‘been attended with’ conﬁde—
rable advantages, both to the fiiperior
and to the vaflals, and even to’ ‘the-Public,
as it tends to encourage manuf&&ures and
increafe the number of the people : But,
from any obfervations I have made, T'am
of a’very different opmmn ‘with regard
to large portions let out in feu at the full
rent,  to ‘people who are to live by culti-
Vatmg the land itfelf. I could" give in-
ftances ‘to juftify this obfervation. It is
not, however, neceffary, ‘nor does it be-
Jong to this part of the argument.” I
fhall only obferve, that there feems to be
no need for it; for, fir/t, We all agree, that
the owners of entailed eftates fhall have
power to let leafes, of a reafonable endu-
rance, for the imprevement of -the land:
But fecondly, Admit feuing to be a fyftem

“ever fo advantageous ; if Entails are put

“upon -the footmg whereon they ftand in
Engla;zd they will every now and then be
at an. end ; the land will become fee-
fimple, and the owner may let -it‘out in
feu, or may, if he pleafe, alien it. altoge-
ther. Now, I have not the leaft obj eftion
to the granting of feus, when thc grant
1s made by one Who has the ‘full owner-
R {hip
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fhip :of the- lands,, and .can. {ell them.

Such 2. perfon has no temptation, to, let

out hislands in. f'eu, for any- reafon other-

than the real benefit of h1s eﬁate 3 but my:
objpﬁlon lies. agamft allowing the owner.
of an entalled eftate ;to feu his lands. ‘ For,
firfk ; of all, the chx;ef reafon Wh1ch, in my
apprehenﬁon fubﬁﬁs for. permitting any,
man to.entail his eftate at all, namely, the
doubt. of his heir’s oood fenfe and. ﬁuga—
Lity, fcands -allo. awamf’c permlttmg fuch
an heir-to feu._& XVhep aman finds, 1mn~
felf tled up from e;geraﬁno .évery.power
but one, -, he has a; Hirong bent to. make
ufe-of that one, reafon ornone, vmerely
for the, fake of uﬁnor all the liberty left
to him. . IE he has a turn for profuﬁon,
the. chlef teafon Why the donox . of .the
eftate tied” him up by the Entail; a very
fmall {ym will tempt him to-feu h1s whole
famxly’eﬁate ; and ’tis-no harih fqppoﬁ-
‘tion to’ 1marr1ne, that .an heir of .fuch a
temper, may, once in three or four gene-
rations, arife in every family ; and- by con-
fequence, if-any fort of Entalls are. per=
- mitted, - and, at the fame time, 2 liberty

given to.the heirs: of ,Entail to- let out
the lands in feu, itis morally certam, that~

.111 a_very-fhort period of years, all en-

talled\, |

T R e A N
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taﬂed 1ands Whatever Would be “lét out

in feu—f‘arm. : You Wwill not be contented _
with \allcwvmg thé full owners’of Tand‘to

feu ‘Tetus theréfore: COnﬁde‘ra the- feveral
effe&fs “of hllowmo- he1rs of" Eﬂtail to feus

and’ pleafe to. mform Jme,” after lands are

feued “or” ahenate‘d in - the manner- you
propofe,  if “the - vaffal fhould “improve
them, would you hmder h1m from en-
ta1lmg hlS 1mproved rent? | .

Mr A’ By no ‘means.

“Mr B "And T fuppo{‘e you- Would not
limit ‘this” feudr’s heirs “of Entail from

PP R

'fubf'eumor and {'0 onin mﬁmmm. N

CMr A' I fée ‘no'reafon for hrmtmg or

reﬂ:ralmnO' them from' entailing their im-
nroved rents, and ﬁlbfeumg the lands

ftill for further 1mprovement ntil im-
provements could go no further. |

Mr'B. This is:a very pretty plan and
pray, . Sir, you mtend fure that thefe pen—
ﬁoners fhould marry

Mt A A ftrange queftion i mdeed I The
chief end of the" reoulatlon 1s to preferve
fam1l1es. o

Mt B:And how miny chlldren Would
you ‘allow each of them  to have?

‘Mr A A ﬁranger quef’uon {hll’ What ’

do you mean? R

2

“Mr
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Mr:B. That, if you allow them to
have more than one child, (Whom I fup-

pofe they Would chufe to be a male,) Ido

not fee a.proper fund for portions. A

man .who . has only an annual -penfion, .
efpemally if: he . llves, as.you fay moft

Gentlemen of entailed eftates do, beyond
his income, has no fund to pr0V1de for

hls younger children. =
Mr A. I have already propofed that.

owners of entailed eftates fhould be al-
lowed to burden the entalled fubje& with

portxons to younger chlldren, or they :

may give. fuch children penfions.
Mr B. If they fell the lands, and kecp
only an annual-rent charge, or penfion
to themfelves, they cannot burden the
lands ; they can_ onIy burden their an-.
nual penﬁon W1th other annual penfi-
~ the ten-
dency. of 'Wthh is deftru@ive ‘of - your
great obje&, the fupport of . famlly I
fee, therefore, no remedy to this objc:Cw
tion, but to prowde by the ﬁatute, ““ that
¢ from and afier the " day of 3
“ 0 Gentleman of an entailed eﬁate, zzor 70
“ Heir . qf Entail, [hall prcﬁ;me to beger any
<_children more than one ; any z/amg contained
< in any law, ufage, or cuftom o the contrary
&< norwithflanding.” But, in the next place,
- - fuppofing

S "
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fuppoling we lay out of view this- diffis
¢ulty, your fyltem of perpetuity withit
perpeinity, vaflalage within- Vaffalade,

penfion within penﬁon, removes none of

the objeﬁlons I have hltherto been nmk~
ing, but rathér increafes them; as it mula
tlphes the numbcr of thofe" idie vaffals
and-dependents, who have ever ‘been €2

fteemed dancerom to liberty ; and would;

in {fome meaﬁwe, bring us back to tha«.
very fituation from which our late: Laws
have {o happily delivered us. But of this
T have already taken notgce, ‘and would

~ have you confider more parti icularly, What

ties;- and partake of legiflation:
lefs men have property them{elves, they

Womd be the effe@s of this plan‘of your’s
in our elettions of members for the Houi‘e\ ‘
of Commons,; ,

It is a principle of common fehfe,
as well as part of our conflitution; that
none -but aftual proprietors ‘of land
fhould be reprefentatives for our coun:

Un~

are not fufficiently interefted to have any
fhare in making Laws to bind the proper-
ty “of otherss Accmd*mr to your plan,

* the Houle of Commorns Would be filled;

‘not with atual proprietors of land, but
with thofe who have only a rent-charge,

&g
or penfion out of land; by which means,
G - altho”
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altho’ they would have an intereft in land;.

yet it would be made extremely remote;
‘nor would it concern them What taxes,
what burdens were impofed upon land,
.mcd;ately, or immediately, as they would,
no doubt, take care that their penfion
fhould not be affected. Notwithftanding
all the pains taken by the legiflature, by
fundry wholefome Laws, do we not at
prefent complam, and with great reafon,
of the number of nominal and fictitious

votes, which, by means of referved fus

periorities, have got upon our rolls, and,
‘in fome counties, almoft equal the nums-
- ber of real property votes? Thisevil is con-
ftantly 1ncreaﬁng, fo that .we may foor
be reprefented in the Houfe of Commons,,
by men who have no real property, or
who are elefted by voters, who-have no
real property. This is fuch a difinal pro-
fpet for liberty, and {o contrary te the

original principles of our conflitution,

that, it.is to be hoped, the wifdom of Par~
llament Wlll put a ftop to fuch a growing,

eV1I - But your fyftem tends to. 111C1'eafe |

it,. to encourage the practice, to fill our’
rolls, not perhaps with clectors merely

nomm'ﬂ. but at lf:aﬁ: with fuch. as, are lefs

mtereﬁed

.
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interefted in the public, than actual pro-
prietors of land. |

When I fpeak of proprletors of land -
I mean thofe only, who are immediate
vaflals of the Crown; for if the fuperiors,
thofe penfioners I have defcribed, would
be improper members of Parliament, or
eleGtors, their vaflals muft be {till more
improper. If the firft would be depen-
dent, the laft would be ftill more o, férvi

fervorum, burdened with a feu duty, near

equal to the yearly worth of the land.

 But be their property ever fo great, fuch-

a {fcheme would be ‘a total {ubverfion of
our conflitution; according to which,
crown-vaflals only, are inritled to repre-
fent in ‘Parliament the land-ploperty of
Scotland. A - |
I may here alfo make a general re-
mark, that the values of different in-
terefts, in different perfons, in the fame
lands, are not {o great, even when all
taken together, as the whole intereft in
thofe lands would be in one perfon; and
confequently, every new intereft created .
in any land, is a lofs of fo much value to
the Public, as the whole value of that

‘1and is lefiened thereby.

Mr A4 You have urged a great many
arguments againft perpetumes, as you
are
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are pleafed to call them ; but do not thefe
arguments conclude equally againit En-
tails of all forts, even fuch as are per-

i)jittéd, in England? Now, if in §'coz/aizd ’

there is one fifth part of the land entail-
ed, there is at leaft one half of the land
in England, as1 am informed, locked up;

 either by Entails, or by Trufts, And

tho” thefe are of limited duration, yet,
~while they continue, they have the fame

* effe¢t as perpetuities; and, by the manners
and praétice of the people, they are no

.fooner at an end, than they are conftant-
ly repeated and renewed; if fo, while
they fubfift, have they not the fame ef-

~ fe@s ag perpetuities ? -

~ Mr B, 1 fhould not hayé expe&‘ed
this obfervation from you, who are fuch

-4 friend to Fntails of all forts, Do you

obje&, that I fhould leave you the liber-
ty of even entailing, as far as you can fee,
in the fame manner as the Englifh are?
There are reafons why entails may be al-

lowed to that extent, If a man is fatif-

fied, that his next heiris a prodigal, and

~ will fquander his eftate; there may be

fome reafon why he fhould be allowed to

tie up the hands of fuch an heir, by ma-
This reafon
cannot -

king him a tenant for life.

T i
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cannot fubfift againft heirs unborn, -per~
fons not then in éxiftence. Even limit-
ed Entails are liable to abufe. But that is
of no confideration, in comparifon with
the ill confequences of ‘perpetuities: for;
although limited entails are allowed, eve-

ry now and then every fecond genera-

‘tion the lands come .again into .com-~
merce, - and become property.. Perpe:
‘tuities put lands altogether. out of com-~
merce. - Befides, if there are reafons,
‘particularlyif thofe, which you urge,avaik
to make us fubmit to the lefler -evil, it
‘will not follow, that we ought therefore
alfo to fuffer the far greater one. Furs
ther, it is not a proper;-ﬂatc of .the
queftion to confider, Whether one half of
the land under Entail of limited dura-
tion, or one fifth under . perpetuity, is
the worft? Were there a law reftricting
the people of Scorland from entailing,’ in
any fhape, more than one fifth, and obli-

- ging the Englifb always to have one half

entailed in their manner, we might en-
ter upon the difcuffion, Which of the
two is the worft? Burt abolifh perpetui~

‘ties in ‘Scozvlcmd, and you have one fifth

only under limited Entail. Permit them
to go. on, and you will foon fee the whole
‘ | - R Jands
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Jands under perpetuity. It does not ap-

pear to me, that the abolifhing perpetui«

ties will induce more people to make En-~
" tails of limited duration, than would do

fo at any rate. I think it would rather
have a contrary effeét; for, as I have al-
ready obferved, the entailing of one great
eftate is often the caufe of entailing a
dozen of fmall ones round it. Gentle-
men become alarmed,and againit their o-
inion, I may fay again{t their reafon,
think themfelves obliged to entail in f@lf;'
defence. ~ ‘ - .
Mr A. You feem to avoid fpeaking of
Englifp Trufts, a fafhion which .I fhould”
be very forry to fee introduced into mar-
If you de-
ftroy our Entails, of courfe you make
way for them ; and, Are not they much
worfe than Entails ? _ |
Mr B. Of that I really am not a fuffi-

 cient judge; for, tho’ I hear Gentlen}en ‘"
“in this part of the kingdom declaiming

much againft them upon this occafion,
and from thence perhaps have conceived

prejudices myfelf ; yet none of thefe ob-

jectors ever could explain to me the na-
“ture of thefe Englifh Trufts;- nor indeed

could they ftate their objc&ionsagainf’z ‘

them,
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‘them, fo as to make me perfeitly under=
ftand what they meant:. I fhould be
glad to learn from you what is'"the na-
ture and effeét of thefe Trufts: .. L

- MrA. Thatismore than I am able to do,
with any degree of certainty ; but I in-
derftand they are very bad, and I fhould
be heartily forry to fee any fuch fafhion
introduced among us. We have learnt
‘many good leflons from. our brethren in:
England 5 but this I hope we fhall never
learn from. them: I have heard that
Trufts are commonly put into marriage~
fettlements, and I have conceived them
to be of  the nature of our veluntary
interdiction, by which prodigals -name
certain curators; -and tie themfelves up
from making any deed that may affec
their eftates without the confent of thefe
- curators. By Trufts I coneeive, the huf=
“band in like manner, for the love and
affection he  bears to his fpoufe, and
that he may not have it in his power to
difappoint the iffue of the marriage, di-
velts himfelf of all power over his eftate,
- without the confent of certain truftees. |
~Mr B. What! are you going to change
fides with me, and tq argue upon my
principles ?  In the light you ftate thefe
e | Trufts,
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- Truﬁs, they feem indeed contrary to thé
"’very nature and’ intention’ of 'matrimos
nial ‘union, Whlch is founded’ upcn mus
~ tual confidenice. . The 'Roman  Lawyers
| deﬁnc it, divini et aimiani juris c‘mzforz‘zum.
And- mdced every ‘marriage- ~contract is
Ca Traft, buit of & very different fort from

thofe you have mentmncd Wh1ch m{’cead g
of " eruft and confidence, have then' ons

Iy f'oundatlon in' diffidence ‘and diftruft;
T {hould be an eneiny to fuch Tru{’cs, f01
the like reafons that I am an encmy to

our Entails, whiich are in effelt a ferles'

of »-1-L1terd1&1onsa * T admit, ‘that whcre
an eﬁate 1§ entailed, that is, where | the
owiier is already interdicted, there is no
room for makmg fuch a Truft as you have
" defcribed,” that is, a frefh’ interd diGion.
But obfcrvc now, ‘to what your argument
reduced
¢¢ Wh1ch are a feries of 1ntcrd1&1ons,
¢ and’ affe&t thc whole fubftitutes, - left

«¢ you make way for Erzglzﬂa Trufts 'Wthh‘

¢ tig" up and interdiét one owner only.”
That is’ the fum of your argument. Our
- Scortifh Entaﬂs make every fubftitute a te»
Hant’ for 1ife’; ‘and they aré as contrary

to the conﬁdence that~ man and wife
ought’ to have in one another; and that
R chﬂdren'

‘Do not abolifh - Entails .

- der truft:
How is that to be faved from the hazard .
of being funk into the hufband’s entail-
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Children"ought to have in their parents;
as you have defcribed Trufts to be. I

maintain therefore, that the remedy, .or

rather the antidote you propofc againft
is as bad as the difeafe,

{fuch Trufts,
or rather is the very difeafe itfelf. Ac
cording to your account, the poifeﬁ'or

of an eftate, fettled under fuch a Truft,

is made dependent upon one or more
truftees. - And,

leave you to judge which of thefe de-
pendencies is the worft, whether you con~
fider the perfons concerned, or the eftate.

Further, I'fhould judge that Entails of-

ten give occafion for putting money un-
der truft, 'which would not otherwife
have been fo fettled. A Gentleman of
an entailed eftate is about to marry. It is
true the land entailed cannot be put un-
‘But the Lady has a fortune.

ed Qef‘cate? No other way but by a Truft
fettlement. A Truft here becomes a

matter -of - expcdxcncy, and even of ne-
~ o H ceﬁity,

what is the fituation of
the - poffeflor of an entailed eftate? Is
he not dependent upon the next heir of*
Entail, who is generally his own fon? T
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| 'ce{ﬁty; W'hich,k but for the Entail; would
‘not have exifted. SRS R

- But, -after  all;” I fufpe& that .y:oui',

notion. of Englifp Trufls is erroneous.
It is tiue that an cftate-tail cannot be

charged with a Truft, that is, it cannot

‘have any thing, truft or not truft, char-
 ged upon.it: neverthelefs, moft of the

entailed eftates in England are. charged

‘with Trufts created. at the time of ma-
‘king the. Entail. Their temporary En-

tails make fo many fubftitutes tenants for
life, and diveft them of all. powers over
the eftate. = As many irconveniencies a-
rife. by this fort of fettlement, fuch as
want of power in the tenant for life to
make provifion for wives: or younger

‘children, and other unforefeen, emergen-

cies; Trufts are created at the time of
creating the Entail for remedying . thefe

inconveniencies, and for preferving, at

the {ame tinre, the entailed eftate, and

~preventing the undue alienation of it.
Of thefe kinds are almoft alt the Englifl

Trufts; and, inftead of being further or
worfe reftraints than Entails, they are a
remedy for fome of thofe reftraints, and

have been very Properly’ introduced into
Bt : England
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- Englaind for ithat"'pgfpofe, 1 own 1 .do

not fee how they can be faid to. make
the owner or‘ipoﬁ"eﬁfor of the -eftate de-
pendent upon the. Truftee; for:T under-

 ftand: that if the Truftee refufes to an-
fver the end of the Truft in any refpect;

the owner may compel him to perform
it by a fuit for that purpofe; and altho™
the {uit may be attended with expence,
yet I have been told, that the Court al-

ways gives cofts where the truftee is found"

to have refufed acting reafonably, or o-
therways mifbehaved himfelf in the Truft.
Before I leave the Englifh Law, one

word more, and I conclude: You remem-

ber the reafon I affigned why the Englifh

Lawyers contrived the methods of fine.
and recovery for breaking Entails, was, =

that. an exprefs Law was not to be at-
tempted in Parliament at that time. But
now, Gop be praifed, our Legiflature is
of  a very different “chara&er from what
it then was; and if the meafure is, as

1 think it is, in itfelf a right one, a Law

will be made, allowing every man to €x-
ercife by deed, all reafonable powers
over his property,\withou;: having re-
courfe to the fubtilities or expence of
fines and. recoveries, B

\ Here
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.~ Here the company ended their con- B S L TE L R PR vt
. werfation, with a refolution to refume %%@K%%%%%%%%%%@K%%%WMW

the fubje&t next day; and Mr C. was
defired to remember he had undertaken S SR
to give his fentiments upon the commer- | . ...-PART IL
cial part of the argument, et e el

. HE fame company. havingagain
_ 1 met, according to appointment,
they refumed their converfation upon
Entails; and Mr C. was defired to: give
' his fentiments. He endeavoured to make.
fome apologies; but the other two mﬁﬂ:-s-
, ST | ed upon his promife; and he began:
~oo e e 1 . MrC We Merchants, are in general
L . " enemies to Entails. We look upon them
as an invafion upon the common and na-.
tural rights of mankind. When the earth
was firft given to man, he was bid. to.re-
plenith and fubduerit. No diftinctions
“were made in the great original charter:
Tt was not there {aid, that a man, whofe -
N . name, five or {ix thoufand years hence,
| * {hall happen to be compofed of fuch or
fuch letters, fhall have a particular {por ’
appropriated to him, and to thofe of his

B e et N =
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i appointing,for ever, whether they be good
citizens or bad, whether they be a cre-
dit or a difgrace to human kind, On
| | ' B - the
|
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the contrary, all were equally invited to
‘be induftrious, and the earth was given

them as the fubje& of their induftry, and

- the reward of it. \
| Could I -fee a race of men dﬂhn-
gui{hed from their brethren, by {u-
perior abilities of mind, {uperior ex-
cellence ‘in their mafiniers, or even by fu-
. perior ftrength, or: beauty in ‘their per-
fons; I'might perhaps grant, that nature
had intended them fome pr1v11e<res, fome
preference to all others: But I fee no fuch
excellenc:1es, éither: of the mmd or of
the body,- peculiar: to one race, more
than to another. I can fe¢ a Brutus de-
generate, and a Czcero rife in modern, as
well as in ancient times. Until there ‘is
a diftin@ion eftablifhed betwixt one race
of men and another, I fhall never agree
to give to a few, a very few, the poﬁ‘ef
fion and inheritance of the whole earth,
in exclufion of millions of people, equally
ﬂ:rong,equally wife, and equally virtuous.
Property, and power which always

~ follows ' property, - are the prize and

reward of induftry. Land is of all pro-
perty the moft valuable, being the moft

“real and. permanent and as ‘it were the'

mothier of all other kinds. In-a com-
mercial view, nothmg furely can {eem
| mote

more abfurd, than to take out of com-
merce that commodlty, which.is the pa-.
rent of all others; and is therefore, of
all others, -t the moft Valuable. In Britain,
what is the great object of a Merchant’ s
induftry ? - Land. - His great. view, as
foon as he fhall have acqulred a.compe-~
tency, is to inveft his fubftance in land ;
and this is emphatlcally called reahzmg.
But Entails deftroy, . they annihilate that
obje@ of indufiry. . |

- In. the next place, - land is not on-
ly_ the great obje&t of induftry, but

Cit s alfo the chief fub_]e& of it: The

improvement of land is not only a trade,
of itfelf beneficial to the owner, but

alfo of the greateft importance to the

public. The land-holder, who trades in.
the improvement of land, and raifes his
rent, adds to the. real riches of the king-
dom, much more effe¢tually, than if he
had 1mp0rted the value of his improve- .
ments in money. Money is faid to have
‘wings, and fly away, but land is perma-
nent. It cannot be fent out of the King-
dom. It remains for ever. .

" The improvements in agrlculture, be-
fides enriching the kingdom, have another
“tendency of no lefs i 1mp0rtance They in-

creafe
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creafe the {’crength of the nation, by in-
creaﬁ’ng the number of the people. - To:
fubdue the earth, and to replemfh it, and
to increafe and multiply, were all con-
neéted parts of the original' command ;
and we findy in exper ience, that the one
is the confequence of the other. - By im--
pm*vements in agrlculture, there is not
only more room, as it were, made for po-

pulation ; bt thofe employed in that bu~

finefs are more inclined to- matrimony,
than ‘thofe" employed in~ other trades.
The iffue of fuch marriages is more heal~

thy, and more hardy; and of all others; |

the fittélt and belt to be foldiers, and to
defend théir country againft all invaders.

But Entailshave a tendency to difcou-
rage and prevent all improvements in a-
gmculture they difzble the pofleflors from
granting leafes, longer than their own
Tives. ‘This evil, you have indeed pro-
pofed to mitigate, by allowing all own-
ers -of -entailed lands to grant profita-
ble leafes for a reafonable time: But
that is not afufficient remedy; for Entails

alfo prevent Gentlemen from improving

their-own eftates themfelves No man will
chufe ‘to fink his money upon land, which
he- does net look upon as his own. I

have. ‘

down or deftroyed:
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have ever confidered the improve-
~ment of land by the propmetor, to be
‘a matter of much more jmportance than
is commonly thought. In the firft place, -
.agriculture isakind of trade, not beneath
men of the higheft rank: It isan em-/
ployment for them, when theyare not en-
‘gaged in public offices. Next, proprietors
only, not tenants, have the tafte and the
ability to make fubftantial i 1mprovementq :
They raife the buildings,. and the plan=
‘tamons,,whlch adorn the fa ce of’ the coun-

oty ; and their houfes are the feats of {o-
- cial intercourfe and hofpltaht}f‘

But
.your- Gentlemen of entailed eftates, have

no temptatlon to live at home, for they

have nothing to do. The hofpitable feats

of their anceﬂors are deferted,vand the

country becomes defolate. |

- Ni rafterd roofs with-dance and tabor /bzma'

- No noon-tide bell invites the country round :
Tenants with fi f ghs the finsaklefs towers ﬁzr'ue_y,

. And turn the u;szz//mg f’eedf another way ¥,
Such are the effeés of Entails. Let me

fuppofe, (tho’ God forbid it fhould ever

happen!) that Grear Britain were vifited bya’

civil war, or by an invafion; her cultlvated

lands lald walte, and the beautiful .coun-

~ try feats of the Nobility and Gentry burnt

thele . lands, if en-

1 tailed,
* Pope, . T




[ 66 )

tailed, could never be reftored to their
foriner ftate: the inclofures, the planta-
tions, would not rife again in ages: the
fimptuous’ palaces miglit: remain in mej
laricholy ruins; and the unhappy own-
‘ers of ancient and refpeGable families,
without money, and without credit, lan-

guifh in a ftate of neglected and difrepu-

‘table poverty: S
" 'In whatever light therefore, I conﬁfier
Jand, whether merely as'a commodity,

which every man has an equal right to ~

‘acquire, or whether 1 confider it as that
fort of commodity, which, of all others,

‘ought to be chiefly cultivated and im-
proved, I muft declare myfelf an enemy
o Fntails, as being contrary to the very
fieft principles of commerce. - All Mer-
chants I ever converfed with upon the

N ’fubje‘&‘,\»'are‘ of the fame fentiment. “T1s

a firange thing, ifa fet of men who are
fuppofed to love and to underftand their

intereft very well, fhould, in this par-
- tjcular, ‘be all blind, and in an crror. I
" fhall now therefore be glad to hear, for
what reafons you think Entails are ad-
yantageous to commerce. , :

.- Mr A. I am not to enter into the rights .

“of inen: The prefent queftion is, ‘What 18

* their intereft ; and particularly, what is

the

oo tomtn e o ot

laid out upon. land, and thereby with-

a - fecond neceflary confequence, ¢ That

- << be heightened.” If one of the great vents

- to lend it to the merc‘ha‘n't ‘at a low inte- -
- reft to be employed in trade. In-Holland
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the intereft of trade : In that view, Iam
firongly convinced, that, if Entails in
Scotland were allowed to die’ out, feveral
confequences would enfue Jhighly.. mifs
chievous and detrimental to trade. T he
firft and great one of all is, ¢¢ That the
¢ land-property of Scotland would fink in
_its folid value; by which I mean, its
<« value upon a fale.” This is a funda-
mental pofition, . and moft of the other
ilL. confequences. depend upon it. The
price of land is regulated by the quantung
of it in the market, compounded withithe
quantum. of the demand. Buyers of land
are like buyers of any other fubject:of
trafic: where there are many fellers,-
there will always be cheap bidders. ...
~ In the next place, money would be

drawn from commerce ; ‘and this leads to

¢« money would rife in its value, or, in o-
¢« ther words, the intereft of money would

for money, buying land, or borrowing
upon the credit of land, were fhutup, it
would regorge in the pofleflion of the
money-lender, and he would be obliged |

- ~ there
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there is no vent for money upon land ¢

" this makes the intereft low : the Dutch can .
underfell all the world.. ‘Whatever nation’

. has’ money cheap, can, cereris parzbm, al-
ways underfell that nation wh1ch has

money dear.

“And ‘it is ev1dently a z‘]m*d confe—f

quence ‘of 'making land cheap, ¢ That
‘¢ money would be W1thdrawn from com-

< ‘merce to purchafe land, ‘and thereby

<« commerce would be hurt.” And there
is a fourth and laft  confequence con-
nected with all thefe, < That exportati-

¢ ons would decreafe, ‘and home- con-'

¢« fumptmn and 1mp0r tation would in-
«¢ ¢reafe.””  Luxury encourages the im-

portation of foreign commodities, and

deftroys that induoftry which produces
commodities for exportauon. Suffer pro-

prietors of land to diffipate their private

fortunes, you encourage luxury, and by
confequence you encourage importatioi
and decreafe exportation: prevent the

diffipation  of private fortunes, and you

will difcourage 1mportat10n and increafe

exportatlon. A nation is like a family.

If their income exceeds their expence,

~ they grow rich; if otherwife, they become
- poor. Nauonal I'IChCS and private riches, -

national

- it not ? >

fale -
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national poverty ‘and prwate poverty, |
anfe from like caufes, and fall ‘vinder’

»hke rulés.- Thefe are the fubﬁanoe of

my ob_]eéhons ‘to the abohfhmg of En-
talls. B e :

‘Mr C. You have got ‘Very deep mto
trade, upon many topics: which would ré-
quire large difcuflion. ‘What cénneéxion:
they have W1th Entauls,E we' fhall {hortly
COIlﬁdCl. SRR

T think you fald that by deﬁroymg
wEntallb, « Land Would fink" in its’ Solid

AR value, that s, its value’ upon a filei?

"That was s your fundamental POﬁthIl, Was

- T
oo OTi

Mr A It‘wasi ~ R SERV
Mr C Reverfe yom propoﬁtlon, and
would it rlfe infits folid value, that i 13 1ts= |
value upon ‘a fale; for I'agrée - with you in
your 'deﬁmtmn of folid value, that it is’ the
value which any thmg W111 gwe upon av

‘Mr A If all Ifmd ‘were entalled the
value of it upon a fale c¢ould not be

Tknown, becaufe it would not be {aleable.

Mr C. How then would. you come at'
knowmg its fohd value? o
| - o Mr
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. Mr 4. My.meaning is very plain, that
the lefs landithere is in the market; it

- will always:give : the -higher ' price; -and ~

this I think: a benefit, for the reafons L
have given. S R Y
. Mr C. Double the number, of Entails,
there will beiftilllefs land in the market,;
and by confequence the price,of land.will
be the higher;,and fo go:on entailing;

the price will always rife till there isno,
more  to- be foldi: And when we come

tO that Per iod;- there is Cleall}’ an end. Of
all.the advangages, which arife from: high
prices, and from increafing the folid va-
lue; -for then folid value, by your owmn:
definition, would be at an: end. .-
_In another light, fec where your argu-
ment would lead wus: - Suppofe one half of
Scotlapd overflowed by fome fudden inun-
dation of the fea, the remaining land
would, according to: your doctrine, rife
in its value. like the Sybil’s;book, and
it would become an improper meafure to
drain-off the water, left it fhould make
" the remaining land fall in its price.
" In fhort, Sir, this appears to me to be

an argument not defigned for the merits

of the queftion, but merely to catch a

| few people who have land to fell. Ie-

cannot
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cannot ic_‘onc‘ef»ri Gentlemen of entailed
‘eftates, for their lands arenot faleable. It

s clearly agdinft the intereft of purchaf-
ers, of whom you have no confideration:

and if it for the 'intereft of fellers,
does it not contradi¢t one:of ‘your fa-
vourite topics, as it would lead the own-

“ers of land to diffipate and to fell, and, by

‘confequence, favour and encourage that
luxury which you would wifh to avoid ?
It is but a'temporary'éirgi,’lmént.’;*‘l”i:"

" Suppofe I were to admit to -you, that
a'littde more land might fora while,
by degrees fall into the market; it would

“have little or no effect upon' the prefent

price of land.” - You flate the queftion, as
if” all the Entails were ‘to’drop at’ once;
bt that would not bé thecale.  -Perpe- -
cuities ‘would fall by degrees, and thofe

who love Entails would ake limited

ones in their place. By your own ac-
count of the matter, there 'is a greater
proportion of land underlimited Entail

“in England, than there is under perpetuity

in Scotland. There is not the. leaft ha-
zard of any fudden glut-in the market;
and tho’ there were, ‘it could have no

| wlaﬁirhg bﬂ'eﬁs, {o as to have any weightin
the feale of argument upon this queftion.

1




- i}{hall now take it up in another light,
{and give it all the effect you defire. You

........

~gommerce confiders chiefly : the intereft of

cheap commodities bring buyers, . and
- buyers bring money. .How many. inftan-
ces do all Of us know of many Gentle-
‘men, who have gone abroad to the Eaft
.or Weft Indies, made fortunes, brought
all  their money home with them, and
-, -purchafed land in ‘their own country?
This is not all, for they have not only
purchafed the land, but added, perhaps,

- a third more: value to it by improvement.
Thus improved, the land isr eady tobe fold
again for a greater fum brought in l1ke

- mercial view, we may be permitted to

a;more ready naturalization of foreigners,
that they might be enabled to make pur-
chafes in thlS kingdom. The liberty of

our’ con{htuuon, and the great fecurity
| of

 confider "only the ‘intereft of [fellers, but

buyers. Land you have juftly compared to
other: commodmes, and buyers of land to -
Abuyers of any other fubjectof traffic. Butit
is' one of theAfirft principles of commerce, -
to ‘reduce every commodity to the loweft
“price poflible.. For what reafon? Becaufe,

“manner from: abroad And, in a com-

form a wifh, that the Law fhould permit

of land is among: ourfelves.

~'reafons why trade in land is, of all others,

pleafed to fay, from one hand to another.’

[ 73 1
of our property; would dotibtlefs bring:
numbers, and ‘the. advantage'is ewdent, ,
for we not only get the . money, | but the.
land alfo remains with us. =
-~ Mr A. You:are . fuppofing: all along .
what I fhall not. admit, and which furely:
is not the common cafe.. The chief traffic
‘And what'
effe®-has fuch trafhc? It is like fhifting:
money from one hand to: another, as at:
a gaming table.” Even themoney which
is acquired abroad and brought home, if
it did not get a vent for land ‘might be.
employed to more advantage in trade.
‘Mr C. I have already given you my

thie moft advantageous to ‘the’ country,
fo that money cannot be better imployed
than inagriculture and the improvement.
ofland. - Raife the price of land beyond
its intrinfic value, and you will not be
troubled: with fhifting it, as you are

The ultimate view of every Merchant, as’
I have already obferved, is to realize and
to inveft his fubftance in'land, whether
he has made his money abroad or at
home. Land he muft have ; and if he.
cannot find it at home at a reafonable

K , pnce,

" _ e




‘wear broad cloths: Other people may
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price, he  will migrate to America and
carry his money with ~him. By this

means, you will :not only prevent our
Indian Merchant from bringing his money
home, but you will tempt the Scottifb Mer-

chant to- carry his money abroad ; and,
by this means, not only prevent money.

from coming in, but alfo open a new
drain for carrying what money we have,
out of this part of the kingdom,

- Altho’ it may be a truth, that the va-

Iue of any thing depends upon quantity
and demand, yet you do not confider,’
that by decreafing of quantlty, you raife.

value fo high that it deftroys demand;

and purchafers carry their money to
another market. If thefe would be

the effe@s of raifing land too high in

its price, what muft be the confequence%:
of taking land altogether out of com-

merce? Inftead of increafing the quan-
tity of money, ’tis plam fuch a fyftem
Would greatly diminifh it. Confider any
other commodities in the fame light we
have done land ; take wool, for inftance;

allow it neither to be bought nor fold;

entail all the fheep upon the prefent pof-
feffors ; let them only eat mutton and

do

| L5 ]
do without thefe delicacies; and all the

money that finds a vent at prefent upon
wool and mutton would regorge upon

the money owner : he would be obliged

to lend it,: for that Jgeafon, at a lower

intereft, and it would be employed to

great advantage in commerce.  Holland,
Vemce -Genoa, have neither Wool nor fheep
to Wlthdl aw their traders from commerce:
They are great trading nations : thefe
commodities - therefore. fhould clearly be
taken out of commerce.” By the fame
rule proceed and .take away commod1ty
after commodity, that there may always

‘be the more mo_ney._left at.a lofw;er inte-

reft to be employed profitably in  trade.

You muft really forgive me, Sir, for
treating your argument in. this man-
ner. It is the firft principle of com-
merce, inftead of decreafing the quan-
t1ty of commodity, inftead of annihila-
ting ‘the commodities Wh1ch we have,

to en_d'e’av_our if pofﬁble, to find out
" new ones; inftead of raifing the prlce, to

endeavour always to brmg it as low as
poflible.  This, “inftead of ~decreafing,
will always increafe the quantity of moy

ney; for all commochtieq are purchﬁ'ed

w1th money, and, in proportion as you
’ t’ﬂs.C
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take awa}'r'fofd‘ecrea{'e them, money de-

creafes of courfe, or difappears altoge-.

ther.

S UTAmong the natives in our Amcrica
there 1is Tittle ‘money; Why ¥ Becaufe
there are. few'c ommodities. - They have
not induftry; which is the greatand-chief
commodity ‘of all. They trade - in’ furs
and the like'; the money-in circulation
among them 'i§ in proportion to their
trade. -Deftroy the little trade they have,
money would decreafe proportionably, or
difappear.” By the ‘common. confent of
‘mankind; - money is the 'i*éprefen'tatiVe of
commiodity, ‘at the fame’ time that gold
| aﬁd filver - are - commodities themifelves.
Every thitig is exchanged for them, and
the ‘quantity of money in circulation
keeps an exaét 'pi‘oijoi'ti(‘)n- to the things

that are in commerce. For illuftrating

this, compare a nation to a great fhop
filled with various kinds of copllnodities;
The circulation of money in that thopis

in proportion to the various kinds of

“goods that are to’ be fold there s and in
the great fhops of any ftanding, the cir-
‘culation comes to be a thing regular and
certain. Put a prohibition upon ‘one,
two, three, or mote kinds of commodities
S - S, in
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in that fhop, the circulation of :money
there. will immediately decreafe Jn.exact
proportiod, - and buyers; who. ufe: to.comeé

therej will gotofome other: fhop: for ‘thofe ’
commodities." " Suppofe. the :fame prohi-
bition were extended to every fhop, What

would be>the. confequence?: Sayyou.

They would'employ . their -money upon
fome other branch of trade, that isyupon
{fome. Aojth'e’r commodity:: ' -but, firft;' 'ﬁip‘-
pofe they would do {0, Why deftroy. one
commodity upon .the: ‘expectation! sonly
that another may arife. iiv its: place?: Is it
not as probable, that:they would wemploy
their money for the purpofe of; luxury;
where it goes out without. returning % oIt
is more. prébable they would do o, be-
caufe by taking land, that great commo-
dity, out of comimnerce,. you decreafe the
number of ‘the induftrious, and: throw
many into habits of luxury and idlenefs.
For I obferve, that at the fame time you
entail lands, you entail idlenefs upon the

- pofleflors ;  and thereby diminifh the

quantity of indufiry- in the kingdom.
Think of the effefts of diminifhing the
quantity of that valuable commodity,

. which is the real riches of every mation

whatever. - That. would decreafe ~your
B quantity
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quan:txty of: moiey ‘with a witrdefs; and
youvmay hold it" as a fixed maxim,  that
iniproportion as you decteafe the quanti-

ty of :commodity;. you decreafe, at  the

- fame time, the quantity of money. What
now becomes of the-effects which you at-
tributed. to- the frée: commerce.of land ?
‘What becomes of your conclufions about
the ‘decieafe of money and-the rife of in-
tereft; the effe¢ts which you attribute to
the free commerce of land? . The very
reverfe-of them would-happen.

~ “There is an  obvious and fundamen;al
error: Wh1ch runs. thro’ your\mhola argu-
ment :’ you always proceed upen the fup-
poﬁuon, that,” when money is given for
land, it is buried in the land. No fuch
thing; ‘both the money and the land con-
tinue fubfifting. A thoufand guineas after
being paid for land, is juft as fit; the ve-
ry next moment to be paid away for a
merchant’s. accompt, or to be beftowed
in portion to a younger fon. It may
fave the firft from bankruptcy, and both
the firft and laft from béing idle burdens
on their friends, and on the induftry of o-
thers. By making them induftrious, you
add to the national ftock induftry, ,Whmh

is the natlonal ﬂ:ock of rLches. ‘
| _Therc_'
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There is another ftrange pofition. .
which you have maintained, namely, that
it would be a benefit to trade that land-
ed men had no credit. And, to prove
this, you inftance countries where there
are no land, as Holland, Vemce, and otliers.
But, in the firf? place, is the com-
merce of thefe narrow commonwealths
to be compared with the commerce . of

Great Britain? You won’t pretend it..
 But trade flourithes there without land.

What then? If your inftance proves
any. thing, it proves too much : it would

prove, not that we f{hould entail, but

that we fhould annihilate our land ; that
we Thould abandon dur land to. any,ot‘her.,
that pleafed to occupy it; that we fhould
deftroy our Bririfb conftitution, and, in
place of it, {fet up the conftitution of Holland:
For it is abfurd to adopt any one part of
a conftitution, and expect thereby to have
the effeGts that arife from the whole of

that conftitution taken togetehr. If you

would have the whole effec, you muft
take the whole combined caufes. How
do you think a propofition to exchange
Great Britain for Holland, would be relifh-
ed? Where conftitutions are fo totally dif-
ferent; where ‘ﬁtuatlons and circumfitan-
: - ces
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ces are fo totally different, as are thofe of
thefe. two -nations; it is impoflible ~ tor
draw!comparifons from one particiilar in

thie-one ftate to any. one:particular in-.

the other. We :know fiill lefs:of .the:
conftitution of the different kingdoms a-:
mong the ancientsy Ahnalogy is a moft.
dangerous kind of reafoning, unlefs the:
fimilitude be perfecily compleat: we muft:
~ therefore confider: our own conftitution’

in itfelf, - and our arguments muft be

fupported by experience.. ot
In Britainwe find that land-credit isone;

of the great fupports of trade. - By credit'

out land is in a manner coined and goes
into trade. Deftroy land-credit, you limit
proportionally the extent of trade, whichi

depends -as much, if not more, upon'

“credit than upon money. Land has this
advantage too over money, that it can-
not be carried out of the kingdom as
‘money may be. The man who gets it
“in exchange for any commodity, cannot
carry it'away. If he wants to keep it
he muft come to the place where the:
land " is, he cannot carry the land to
‘him. For my fhare, I thould look upon
“any fyftem for taking land out of com=
merce, . more - particularly fatal to the
o : - trade

RPN
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trade of ,Sco;‘t’lamd‘ at this junéture, than
at any other. Our money is leaving

_the country; I may almoft fay has alrea«

dy left it, by means of that inundation
of paper-credit. . The chief real fund -
of credit left us, is our land. Take land -

‘out of commerce, and that fund of cre-

dit is gone alfo. A merchant is furely in
ahopeful way when money and credit are

both taken from him. In a word, Sir,

difmifs thefe fyftems of theorifts in their
clofets, and take your maxims from plain
practice and experience. IR
As to your laft effect, that the free
commerce of land would promote luxu~
ry and diffipation ; I cannot be of your
opinion. = For my. fhare, I can fee no
reafon, whiy the proprictor of land fhould
be more extravagant than the proprietor
of money. Where the land is, entailed,
the pofleffor is indeed liable to extravae
gance and to {pend more than he has,

~for an obvious reafon ; his fituation not

only indifpofes him, but difables him
to follow any employment ufeful to- the
public.  But, where the lands are not

“entailed, he has it in his power at leaft

to be -ufeful to commerce, as well as to
himfelf ;- and the confideration that what -
’ L | he
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 he has is his own, will readily difpofe hinz
to make ufe of his power. In this alfo
let us appeal to experience: Do we fee
the heirs of great land-eftates more. gi-
" ven to extravagance and hmury than the
heirs of wealthy merchants ?
heir of a wealthy merchant as likely to
{pend a fortune left him in money as.in
land? Much more fo. The money is
ready at hand to be let fly on all occa-
fions. But you fay, he will lay it.outon
trade; What fecurity have you for that?
Is there any At of Parliament obliging
the fon of a merchant to.be a merchant?

i Look through the great cities in Britain,

and. fee what vaft fortunes, made by:in-
~_duftrious merchants, are immediately
~ diffipated by their pr -odigal heirs?  How
many men {quander fortunes which they
have, by fome lucky hit, made them-
felves? What a pity is it, cry their friends
and relations, that they did net realize
and buy land with a part, that they
might have faved fomething by putting
ready money out of. their hands. It
feems therefore, that in this particular
relative to the eaufes of luxury and ex-
travagance, and to the encouragement
of i ‘import and difcouragement of export,

- e [P o ’ Y()Ur

Is not the
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- your ground fails ‘you-"and that every

one of -your conclufions is erroneous.

I {hall now mention another effest of

Entails upon trade :  ’Tis of lefs general
importance, but is very hard upon - par-

ticular traders. When the pofleflor of an

entailed eftate dies, his jult and, lawful

creditors are not intitled to receive pay-
ment of a fhilling of what is due to. them,

fr om his eftate.

Mr A. There is an eafy anfwe1 to. that

All entailed eftates- are-upon
a public reglf’cer kept for that ‘purpofe,;
otherwife they are not good againftcre-
ditors ; and if men will be fuch fools as

0b3€&1 on.:

to truft owners of entailed lands, they
deferve to fuffer for their folly.

Mr C. This is not a- fufficient anfwer |
I do admit, that,if amanentersinto alarge;
| commercial tr anfadtien with one whofe
lands are entailed, LnoWln(r that to be the
cafe, fuch a man lofing h1s money by the.

death of the debtor, fuffers very defervedly

for his folly; but ftate the cafe, that the

lender was really ignorant of the Entail,

and one cannot a‘lways oo to look into re-

cords, would net the c"de be. hard and un--

juft? For my fhare, I thmk it Would be a-

;r,mht thmo thaL hﬁs of all entfulc"i eﬁates |
| fhould




sl
. {hould Be prmted ‘that every fhop-keeper
~and dealer-might have a copy hung up
in his fhopor office. S
And this leads me to fay another
thmg, and to ﬁlppofe it known ‘that a
Gentleman’s eftate is entailed ; ~would

it not- be eruael, he fhould be mterdl&- o

ed from-all manner of dealmg, except
for ‘ready money -only ? If fuch a

man’s fervant goes to the market for-

victuals, “or to a fhop for any little necef:
fary, ‘what butcher or fhop-keeper could
turn him away; “and tell him, Your ma-
fter is an heir of Entail, I wont deal with
him but for - ready money: his furgeon,
~ his clothier, his taylor, Could they fend

him a like meflage? ?Tis in this manner
heirs of Entail get into merchants. and
tradefmens books, “by little and little,:

article after article, till, in procefs of

time, thefe artlcles {well to large fums.
Al of us could give many mﬁances of
this kind : And yet if fuch credit were

not given, the wives “and children of

‘men of very great entailed eftates muik

be frequently deftitute of the moft abfo-

lute neceflaries of life. - In other bank-
~ ruptcies, ‘creditors always get fomething,

they d1V1de fome ﬂnllmgs in the pound
| but
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but in cafes of Entails, creditors do fot rc— f
~ceivea fingle fhilling of their wholeclaim.
This is a cruel hardfhip upon” partlculars,

and, in’ 1o far as it" occaﬁons other bank-
ruptc1es, affects alfo trade in’ general B
feems ‘to ‘be fomething mighty: ‘abfurdy

that- a man fhould die’ a bankrupt, yet

worth perhaps fome thoufands a~year..
In our laft converfation ‘you® infifted
much upon the honour and refpe& which:
belongeéd to old families: Do'you thitik-i€
tends to increafe this honourand refpec;

when the head of the familydies indéebted
to the neighbourhood round, nay to his
owin fervants, and not oné of thefé debts
~to burden his fon, -tho’ fucceeding to an’
opulent eftate? Next, with refpet to the
fon, if he binds himfelf for: thefe debts?
. he becomes dependent upon credltors,‘
"He never gets up his’
head, On the other hand, if he refufes’
to pay them, he fets out in the world,
~ with an adion that muftinjure-his repu-
~ tation, hurt his own confmence, and make
the ways of injuftice familiar‘to him." *
This leads to the third view of the ef-
“We have
difcourfed of them in the pohuc'd and-
i the commercial ‘view ;- the cecono-'
: o o mical

often, during life :

fe&s of Entails in perpetmty
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mical remains. What effeéts do- you think

they have, with refpect to the pnvate fa-

milies where they fubﬁft?

Mr A. In this view they ftand the_'

cleareft.;-of ;‘all objeéhon,s, for - they. un-
doubtedly prefervc the family-eflate.

 Mr C. Whether do you think a. man
moft interefted in the happinefs. and
Welfare of his wife and children, who ex-.
ift and live with him, or in prov1d1ncr for

a fingle child, and the iffue of that child,
to the moft remote generations..

"Mr A. You mean to attack the rloht

of primogeniture. -

Mr C. I do not; fer, tho’ I confefs,

if T had the e{’cabh{hment and new mo-
delling of a government, I fhould rather
“borrow -from the laws of thofe nations
who gave not fo much pre-eminence to

‘the eldeft born as our Law does ; yet I

would by no means abolifh primogeni-
ture, which has its expediency and ad-

vantages even to the family itfelf. ~ The

,eldeﬁ fon is, or ought to be, a fecond

father. All I mean to argue is, that
there feéms to be a crreat abfurdlty in that

kind of {fettlement Wl110h takeb notice on-

1y of the eldeft child’s iffue, and their el-
c,ef’c :lﬁue2 and fo on for ever, without

confidering

~ remote pofterity.

[ 8 1

confidering younger children, - or pro=

'Vldmg for them, as if thefe were of a
different fpecies, and unworthy of our
attention.

Mr A In this T agree Wlth you, and
admlt it is-a cap1ta1 error in many En-
tails, that there is'no power left by them,

or at leaft not fuflicient power, for pro-

viding younger children in fuitable por-

tions ; but this we have already fpoke to,
‘and I propofed, that an A& of Parlia-

ment fhould interpofe, and give reafon-
able liberties to all owners of entailed
eftates, even in. thefe refpedts.

"Mr. C. You did fo, and Mr B; fhew,ed
you very. plainly, that, in every\ﬂmpe,

provifions for younger children are in-
“confiftent with perpetuities : I need fay

little therefore upon -that head. You
will readily admit, that the intereft of the

~different members of a family prefently

exifting, is greatly preferable to that of
It is almoft a folecifim
to ftate the competition. Our own child-
ren are the immediate objeé’cs of love and

- affe@ion ; they are the objeéts of duty :
nothing furely can be more unnatural or -
more abfurd than to negle& them for

the fake of d1ﬁant poﬁerzty, a mere pof-
KN 11b1hty
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~ fibility : which may. never exift. = How
gallingis it for a man to be tied up{rom
giving them fuitable marks of his affec-
tion, or from contributing the expence
neceflary for their welfare and advance-
ment; when he fees theni in all other re-
fpedts qualified to ferve their country in
the higheft fituations? ‘What muft fuch a

parent feel; particularly for his daugh-

ters 2. Senfible that their perfonal :‘qqalic
fications, could he beftow a fuitable edu-

cation upon ' them, and’ the fdrtunes Qf R
Gentlewomen, they would be intitled to
marry into the greateft families in the

kingdom, and would make thefe families

happy ; yet, that upon his death they may
be obliged to go to fervice like flaves, or

may be mifled to vice by reafon of their
fitbation,.or at beft owe their fubfiftence
" to the charity of relations, and be doom-
ed to pafs their lives in a negletted ce-
libacy. S

~ But to proceed in the argument.” "It

belongs again to our children, when
they become parents, to provide 'foxj Fh_e_xr
children in their turn.  But thereis an-

other and more important duty on pa-
vents, that is, to give them good cul-

_ture

tire arid education :” You agree with 'mé
furely. in this: S L

Mr A 'Moﬁj 'cértizii:nly 1 do.; g2 Tis of

~more importance for a child to be well

educated, to be trained up in the ways of
virtue and religion; than to. poflefs-any
worldly means that the parent canprovides-
* Mr C: The. reciprocal duties whicly
children, ‘on the other hand, owe to pas=

rents, are reverential love,. fubmiffion,

and chiefly gratitude for. that affectis
onate eare which parents talke of childreny

when, by reafon of their tender age;, they:

Thefe

cannot take care of themfelves.

- duties of children. are .injoined by the

wife law of 'Nature, for childrens ma%:
nifeft advantage : For if their weak+
nefs in infancy requires the tender care:
of parents, fo, when they advance in:
years, the heat and impetuofity of youth:
require. that they fhould be. under

the direction of their parents; and be re=:

ftrained by that very reverential awe and -

- that fubmiffion whichare their duty. Even-

thefe are not always fufficient tokeep the
follies of young people within due bounds.

It is. neceflary for the fame * good>

purpoﬁ:s,' that, in aid of the feelings of

- duty, there fhould be alfo a dependence”

in point of fortune. Every family is a-
| Mo little

-
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 little. community within itfelf: The fa-

ther is the head of it.  That affection, by

~ way of eminence, called natural affection,
“makes: him a Law to. himfelf to provide
- for his: children, and to give them good

education. . This care demands love, re-
verence, and: obedience on the: part of
children; which are  equally their "duty

‘and advantage.  Thefe are the wife dif-

pofitions. of ‘nature: And as the happinefs

~ of familiesin themielves, depends intirely.

upon the due exercife .of them, {o they"
ought to be feconded by all civil inftitu~
 Let  us confider now, -what effet

 Entails in this view have upon the peace,

- comfort, and happinefs of the different
\ mc.mbcfs_'of families; and- how far they. -
~ tend to promote thofe. reciprocal duties

between parents and: children, which are

{o “abfolutely . neceffary for their mutual

comfortandadvantage. The pofleflor of an.
entailed eftate, who, in his younger.days,

- perhaps. may have had the misfortune to

contradt a little debt, is kept ina ftate of

miferable deperidence by his creditors
“during life.. Inftead of reverencing his
pﬁ_are_hts and forefathers, he is impious to- -

wards them in his heart, for the chains
with which they have loaded him. Ie
with W _‘ - s .

N 3

reigny

is led even to diflike his pofterity, becaufe
they are to enjoy, without any deed of
his,an eftate, which he confiders ought to
have been his own, and at his difpofal. He
fees his own child independent of him ; he

~_ fuppofes that independence will diminifl
filial refpect, and-even that fuppofition
abates -parental affetion. If he has oc-

cafion to borrow mioney, -either to pay
his debts, or for the moft neceflary occa-
fions; contrary to -thejcourfe of nature
the. parent ‘becomes dependent upon
his own - offspring. . Confider the .ef-
fe&t; which' this unnatural fituation muit
have upon the minds of both. Nay, the

parent is often induced to flatter the child

by indulgence in thofe follies and vices,

for which, as a parent, he was bound

to have punifhed him :

And generally

in the end, family-diffenfions ‘arife

and unkind jars among kindred. Such
are - the inheritances which we be-
queath to our pofterity by Entails;and, for

the vanity of preferving an eftate and a

name,we bani{h peace and harmony from
that fociety, in’which, of all others, Na-
ture. has moft intended - they fhould

But
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~And after all, what p,reﬁlmptlon is it
to hope, that we can, by this method of
Entails,  perpetuate an eftate and a fami-
ly? << To'have our inward thoughts, that
“s¢_our houfes fhall continuefor ever, and
~$¢ ‘our dwelling places to all generations?
“§¢ To call ourlandsafter our own names?”
Vain thought indeed! Buchanan, our hi-
ftorian and countryman, fpeaking even
. of Princes who have endeavoured to e-
{tablith  generis er nominis  perpetuitatem,
calls the attempt, vamum et fallax; and
adds, ad‘verﬁu naturam revum . certamen fibi
defumunt, et rem ‘maxime fluxam, et fmgzlem
ammumqwe cafuum momentis obnoxiam, eternita-

“quam ipfi. nee babenty, nec [mbere poﬂimz‘
domzf e contendunt, '

.1 mean not by this, that we. ought to.
d1fco,urage the defire of fame after death;

for that is a noble paffion, and among
the great incentives to virtue; but I would‘
not fubftitute a folly in the place of it: I
would not have it reft fatisfied with ereét-
i‘na monuments for our being remember-
cd only, without our being alfo remems-
~bered for fomething that W111 merit the

admiration of pofterity, ,
I could fay a great deal more upon t111<*

topic, in wh1ch I own myfelf warm; bu; |
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I am afraid that I haVe already been txrc«.
forme.. / il
Mr B. To me you have no’ reafon to
make any apology ; and.our friend here is
a man of {o much candour, that' I am
perfwaded he has not only heard you
‘with pleafure, but even with fome. de~
gree of conviction.” He will mduloe me
to make an obfervation, which I omltted
yei’cerday He mentioned {fome. rectifica»
tions of Entails; refpecting the < power

% of making leafes, prOVIdm jointures =

5¢ to wives, and ‘portions. to.children.”
The partizans of perpetmues, loth to part
altogether with thefe *their fayourites,

have propofed feveral farther! Iumtatlons
upon them; fuch as, giving “ power to
¢ heirs of Entail to make excambion
¢ of entailed lands for others, when the
¢ former are fituated near great towns,
“ and are convenient for public build-
* ings, for making of ports and havens
¢ for ﬁups, ~and the like.” . T have no
oby:éhon to thefe amendments, even up-
on the limited Entails which we pro-
pofé to admit of. I think them good
but the objeéts of them are of inferior
confideration: They touch not the Iarge

1 pnnmples of civil pohcy and of commerce,

Whlch
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svhich can ‘only be fatisfied with the aboli-
tion of thofe mifchiefs called perpetuities.
- T fhallcnot -now trouble" you . with
anay riore  obfervations of my .own ;
but ' I hope it will- not be difagree-
able for my friend to:héar better autho-
rities. - Lord -Bacon; whom 1 have alrea-
dy: quoted; inhis: hiftory. of the nature
and- proceedmgs of the Laws of - Englamd
. after giving -an account. of the.origin of
Englifh, Entails, -and of their eﬁabh{hment
by the ftatuté  of Edward the firft; fays;
* That the sinconvenience thereof. was
$¢ great; for, by that means, the land
6 ‘bemO' {o fure tied 'up to the heir, that

¢ his father could not put it from him,

¢« it -made the fon difobedient, negl1~
s gent, : and wafteful, often marrying
6 "Wxthout the father’s confent; to grow
« infolent in vice,. knowmg that there
¢¢ could " be no check of difinheriting
¢ him. . It alfo made the owners of the
¢ Jand lefs fearful to commit murders;
<« felonies, treafons, and man—ﬂaughters,
¢¢ as they knew none of thefe acts could
¢¢ hurt the heir of his 1nher1tance. It
¢¢ hindered men who had entailed lands;
¢¢ that they could not thake the beft of

. the1r lands by fine and improvement;
& ¢« becwufe

A o R
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8¢ .
becaufe none, upon {o: nncertdin anx

¢« eftate as for - the:: term of . his ewn

“ life, would give: him a- ﬁne of . any:
“ value, or lay any: great; ftack apon.

‘“ the land: that might :yield. rept . im-
¢ proved. - Laftly, thﬁfc Entails defraud:

¢« debtsy becaufe the land was not liax
“ ble any longer than his. own: lifetimeé ;
“ whence the Kmrr could not fafe]y com:
€ mit any. ofﬁce “of" account to - fuch
“ whofe lands were- entalled,\ nor other-
“ men truft them with loan.of imoney.”
“Then his. Lordﬂnp takes notice of the
feveral Alts - of Parliament of, Henrys VI

~and VIII. by which theft i meonveniencies-

"« the Crown and many: {ubjefts-of theiy

were remedied ; and haad.ds,« “That, fince
“ thefe notable ftatutes, and remedies

15 pl’OVidCd" by ftatu;tes,

£¢

dock = Entails,
there is ftarted up a device; called ])c’?”)'
peruity, which is--an Entail, with an
addition of a provifo cond1tmnal ‘tied
to his cftate, not to put away theland
from his next heir; and if he.do, te
for;elt,llls own eﬁate.
tuities, if they fhould ftand, -would
brmg in all the former inconvenien~
- cies fubject to Entails, that'were cut
off by the former ﬁatutes, and far grea:-
57,’7 ‘Whlch he goes on to mention.

~ o Such,

(31
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8uch ‘is the opinion of that great ftatel

man, who, for natural abilities and ex-

tenfive knowledge, ‘has been the adnn-,

ration' of mankind.. 7 |
‘Lord Stair, who may juflly be caL

led the founder of our Law in Scoz-

‘as his ‘opinion;, ¢ that they de mnot Well |

la;zd,- in his  Inftitutes obferveq, - that
the claufes irritant, and refolutive, in En~
tails, did not become very ordmary ear-
lier than his own time; and he gives it

« quadrate with the right of property.”
For which caufe he fays*, ¢ They are fel-
“¢ dom put upon Teirs of line, helrs-male,
<« or -heirs of prov1ﬁon by contract of
€< 1narrla<re, as being ‘heirs of blood,

¢ dooc.””  In another place his Lordﬂnp |

{ays +, ¢ That fuch claufes are moft un-

s favourable and inconvenient, efpeci=

A

“ ally when abfolute ; for firft, comumerce
“ is thereby hindered; awbhich is the com-
< mon intereft of mankind. Secondly, the
¢« natural obligations of providing wives
¢ and chlldren, are thereby hindered,
¢ which cannot lawfully be omitted.

« Thirdly, it is unreafonable fo to clog
<« eftates, defcendmo from prédeceﬁ‘ors,’
< and not to leave our fucceflors in the’
< fame freedom that our predeceﬁ‘ors :
¢ left us 3 Whereby, tho’ they have.the

6 ﬂladow‘

® Lord Stair, lib, 4. tits 18«
t Lib 2. tit. 3, :

[971

¢ {fhdadow of an e{‘cate, yet they may be-

“¢ to fall into captivity, vt into any tranf:

< greflion that would mfer a confidera-
< ble fine; againft which no claufe can

:¢¢ {ecure, ,{5’6.

“And ‘his Lordﬂnp ob-

¢ come: mlferable, as if they fhall happen" T

ferves, ¢ That thefe perpetuities in Eng-.

“¢ Jand are now eafily made void, by a
¢ diffembled proceedm(T of fine‘and re-
¢¢ ‘covery; and by warrants to fell” pur-
¢ chafed:in Parliament, which pafs with-
¢ out much-difficulty.” And he adds,

13

That if they become frequent with us, it is

< likely we fhall ﬁmz’ the fame remedy, &l

Such are the opinions of great men in

_’former times; and ‘were it neceflary, I
“could produce later authorities of no lefs
weight. ' My brethren of the faculty have

not therefore propofed any innovation

‘upon our Law, but rather to brmg it
‘back nearer to its own original princi-
ple as well as to thofe of all other laws -
‘and their conduét in this matter, inftead
-of being liable to cenfure, will, I hope,
ever do them honouyg.
more praife-worthy, than to make 0food
Laws, to-fuggeft and’ promu]oate iuch
‘muft ftand 'in the next rank of praife. It

was a chief merit in the character of Hen-

N . “’.

i nothmfr be




[ 98 1

“ry the VIL thathe made many goo‘d-l'szs;
and Lord Bacon, his - hiftorian, mentions
" the aét for defeating perpetuities as the
chief. - - His Lordifhip, in theplace whe"r‘e
he gives an account of that Act of P‘arhz}f
" ment, among fome other of King Henry’s
"LaWs, takes notice, that, if that Monarch
Jaid heavy taxes upon the fpcoplev, he‘ ‘ :%1.1..
“¢¢ ways-endeavoured to remunerate them
¢ with good laws, which ever more was
« his retribution for treafure; and that
s fﬁnding.:, by ‘the fi‘nfur?peé’cion in th‘e
¢ ‘North, there was difcontentment a-
« broad, fn refpedt of the fubfidy, he
<« thought it good to give ~h1s~-1queéts,yst
“ fartler contentment :and comfort -1n
“ that kind. -Certainly his times for
6¢ ‘-g’o‘o'd commonwealths Laws did -‘excel,
<« fo as he may juftly be celebrated for

< the beft lawgiver to 'this nation, after

< King Edward the 1. For his Laws
"",'(?Who fo marks them Well)ar-er ’deep,
¢ and not vualgar; mnot made upon the

¢ fpur of a particular-occafion, for the
“ prefent,; but out ‘of providence for

« the future, to make the €eftate of his
¢« people ftill more and more hap‘l?y, af-
< ter the manner of thelegiflatorsin-an-
« cient and heroic times.” . M

’ . 1-.
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Mr A. I muft confefs what you have
urged againft perpetuities  has -‘much
weight; but if theyare {o very pernici-

ous, hoew came Parliament to authorize

~them by the Statute of 16852 There were |

able men and great; Lawyers in thofe
times. - . g o ‘

Mr B. Gop forbid that thofe times -
{hould ever be cited for principles of law
~orof government. -It feems then to have

-been a meafure. to make Scozland rather a

military than a commerecial country, that-

-t might be a conftant nurfery for fol-

£y ' . e ; L ‘
‘diers, -a-refource for raifing and keeping

up a ftanding army, fhould there be oc-
-cafion for humbling er overawing that
Apirit-of liberty which :already panted for
a revolution. Nothing -could more ‘pro-

~mote fuch a meafure, than :the A&, con-
.cerning Entails. Take a view, Sir, of
- the fet of Lawsthat were produced in the
fame year 1685 ; Statutes declaring, Thar
the concealing the demand of a: fupply

for a forfeited perfon, tho’ fuch fupply
be not given, is treafon: Thar thehearers
at field-conventicles, fhould be punithed

with' death. and confifcation : Thar in

matters of treafon, judicial confeflions,
| . ' " "+ tho®
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tho® not ade in. prefence of the aflize,

fhould yet be legalevidence to the aflize.~—

Whichis a dire@ repealof the A¢tof 1 589,
~a magha charta of our liberties in Scotland!
‘In.that farme year 1685, was pafled alfo,
-the A& obliging - all - perfons whatever to

take the teft under fuch penalty as the

- Privy Couicil fhould think fit..—The very
A& for preferving the game, and en-
‘ad&ing, That no man fhould be qualified
“to {hoot a partridge; unlefs he had an

eftate of L. 1000 Scots a-year valued rent,
- manifefts,” ‘that the intention was, to re-

“duce defpotifin to a {yftem, by extending

it from rank to rank in-a regular {fubor-.

“dination.—Such .are the Statutes of the

‘year 1685, allof the fame family, fifters-

german;. if [ may be allowed the expret-

fion,: of this notable Statute concerning
" Entails.. .. The articles of grievances pre-
fented to King William, fhortly and pro-
perly characterize the legiflation of that
“time, ¢ That moft of the Laws enacted in
-« the Parliament amo 1685, are impions and
<% intolerable griecvances.” And it may be ob-
“ferved, That, in order to give all thefe
-arbitrary: penal laws their full effect in

enlarging the power of the Crown, the

A&

Page 1, line 15,
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