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97, line 23, for Brooks’s, read Brook’s.
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112, Note, ~ jfor p. 167, read p. 168.
120, line 17, for 1785, read 1685 .

for Appendix, p.xxviii; read Appendix,

INTRODUCTION.

Frowm my ﬁ_iuation' in the Univerfity
of Cambridge, I think it my duty not to

be uninformed upon any queftion which

concerns the Conftitution of this countrys
That confideration alone.impelled me to
inftitute the prefent Examination. Many
gentlemen of late have deprecated the dif-
cuffion of abftra& queftions, and have de-

clared that fuch fpeculations are mifchie- .

vous and dangerous ; but I have never heard
any reafon affigned for their ‘alarms. It
certainly would be inconfiftent with their
dighity,'and a wafte of that time which
might be more profitably employed, if the

‘two Houfes of Parliament or Courts of

Juftice thould be occupied in the folution
of problems and fubtleties which were not
neceflary for the decifion of any particular
cafe. - ‘ R
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But -all feience confifts of abftrac quef-

tions. There are many who are perfe@ly
acquainted with aftronomy, who never made
an obfervation witha quadrant or a telefcope:

and there are many who havea profound

knowledge of the Conftitution and the Laws

of England, who never had the honour of a-

feat in the Senate, or the misfortune to.

be engaged in a law-fuit. It happens to
B;: peculiarly my occupation to inveftigate.
abftra& queftions ; and it certainly ought:
to be confidered immaterial to the extenfion
of fcience, whether a queftion’ is propofed
with the name of Warren Haftings, or.
with that of Titius or Sémpronius. Thofe .
who have moft examined the Englifh:
government, will be the moft convinced, .

allowing for a few defe@s incident to every

human inftitution, that it preferves invio-.

late all the RiguTs oF MEN, which men
in fociety ought to enjoy, or, if they are.
wife, would defire to enjoy; that it is-
fuch a fyftem of liberty and juftice, that
the communication of its principles muft

neceffarily give flability to _i’ts exiftence. |

It

( i) 7
It is a common obfervation, that the pre-
fent important queftion depends upon the
principles of the Conftitution, and not upon
the principles of law ; and that we lawyers
have narrow and contra@ed habits of rea-

foning, which difqualify us from forming

a corre@ judgment upon fubje@s of fuch
magnitude : and we find, that when a pre-~

~cedent, or a rule of law, is 'fuggeﬁed by a
profeffional gentleman, as an impediment

to the profecution of certain favourite mea-
{ures, the impatience which is felt from.
the reftraint, is dignified with the name of

a liberal way of thinking. ‘But perhaps the -

country owes much to this i/zberality of the
lawyers, as it prevents, in no inconfiderable
degree, both Reafins of State, and the Quod

placuit of politicians, from‘introducing a

chaos into our government. From our

employment, unaccuftomed to yield our

~affent without examination, we are not

eafily feduced by eloquence, nor frightened

by the anathemas of comibined power, into

acquiefcence, where no arguments have

been brought to convince. It is rather

A 2 remarkable,




(v )

remarkable, that though the ca)g/z"z'z‘utz'o)z‘i"s -

the moft favourite term in the Englifh lan-

~guage, yet no word has been lefs honoured

by explanation. I have never feen, in any
book of fcience, either ancient or modern,
any attempt to give a_ definition of it, ex=
cept in Mr. Paley’s Principles of Moral and
Political Philofophy. Nothing that flows
,from his pen can be undeferving of attention
and refpet. By the conftitution of a coun-
s¢ try is meant, fays he, fo much of its law as
¢¢ relates to the defignation and form of the
¢« legiflature; the rights and fun&@ionsofthe
¢« feveral parts of the Ichﬂatwe body; t the

s¢ conftruion, Qfﬁce, and jurifdiGion of

¢ courts of juftice. The cohﬁitution is
¢ one prmcxpal divifion, feé‘cxon, or title of
¢ the code of pubhc laws ; dxf’ungm(hcd
¢¢ from the reft onlv by the fuperior im-
§¢ portance of the fubje& of which it
¢ treats, Therefore the terms conflitu~

¢ tional and unco;zﬂzz‘utzona/ mean Zegal and
s¢ illegal. The diftin&ion, and the ideas,

f¢ whlch thefe terms denote, are founded

¢¢ in the fame authority with the law of
¢ the

- ¢¢ tranfcendent authority, or myfterious
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(v)
the land upon any other fubject, and -

to be afcertained by the fame mqulrxes.
In England the fyflem of pubhc Jurxf-

'prudence is made up of ac&s of parlia-

ment, of decifions of courts of law,
and of immemorial ufages . confe-
quently thefe are -the principles of
which the Enghfh Conftitution  itfelf.
confifts ; the fources from which all our
knowledge of its na.ture and limitations
is to_be deduced, and the anthorities
to which all appeal ought to be made,
and by which every conﬁltuuonal doubt

and que{hon can alone be decided. This

plain and mtelhglble definition is thc
more neceflary to be preferved in our
thoughts, as {fome writers upon the {ub-
ject abfurdly confound what is conftitutio-
nal with what is expedzeizz‘ ‘pronouncing
forthwith a meafure to be unconftitu-
tional, which they adjudge .in any
refpect to be detrimental or dangerous ;
whilft others again afcribe a kind of a

fan&xty, {0 thc conﬁxtuticm, as if it
' ¢ were




(vi)
(14
‘¢ than that which gives force and obli-
“ gation to the ordinary laws and’ ftatutes
~of the realm, or were inviolable on-any
«¢ other account than its intripfic uti«

€c

< lity,w#

- In proof of this excellent definition, we

-ufe the word Conftitution, when we {fpeak

of the King, Parliament, Coutts of Juftice,,
Juries, and the Magiftracy of the Coun-

~try ; but the rules relative to private or

inferior fubje@s, as wills, promiflory notes,
and bills of exchange, are included under

the more general denomination of Law ;-

but we may always fubftitute law for the
c_onﬁ:ituti_on, being only a more compre-
henfive term ; for the law controls every
member of the government : cven the King
himfelf is a fubje@ to the Law—Rex e/t fub
lege, quia lex jacit Regem, is one of our.
facred maxims. Every conflitutional quef=
tion is neceflarily a legal queftion: who,
then, are the beft qualified to afford infor-

* Vol. II, P. 190,

~were founded in fome higher original

mation

vii ')
mation upon conftitutional fubje@s; thofe
who have traced the Nile to its fource, and
who have fpent years in travelling along

(its ftream,’” or thofe who in general have

only tkimmed acrofs its furface, and have
contented them{elves with a tranfient admi-
ration of its beauties ?

>

We have lately, from a general concur-,

‘rence in opinion, been charged with acom-

bination, and an efprit de Corps.  What-
ever may be the truth  of our principles,

the coincidence of our conclufions p'roves

the confiftency of our reafoning. With re-
gard to myfelf, I can declare that I fent the
firlt edition of this pamphlet to the prefs
without ény communication or confultation
with any perfon whatever but my book-

feller, and without knowing the opinion of

any individual from the higheft to the low-
eft of the profeflion. But I now think it
no mean honour to have entered a volun-

teer, and to have lent my feeble aid to that

iadependent phalanx of veterans in the pro- -

4
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' feffion, who, upon this occafion, have ftood
firm in the defence of what they are con=
vinced is thc Conﬂxtutlon and the Law
of England.

AN

EXAMINATION

O F.

PRECEDENTS, &

AN important Conftitutional Queftion
at prefent engages the attention and ex-

pe@ation of the Public, in which the
interefts of an Individual, and the privi-

leges- of both Houfes of Parliament, are
materially concerned ; viz. Whether an

Impeachment abates, and 1s detcrmmed

by a diflolution of the Parhament in'
~which it was commcnced, or, whether

the proceedings in the Houfe of Lords
remain fo unaltered and undifturbed, that
the Trial can be continued after the dif=
folution, juft as it could have 'been after
an adjournment or prorogation in the laft

Parliament, This is a point which, folely

‘B for



(2 )

for his own information, and the gratifica=

tion of his curiofity, the author of this
- Examination was induced to inveﬁigate

and the refult of his refearches, he con=
celves, will not be unufeful or uninftruc-
tive to his Profeflion, or to the Public.

With regard to that Gentleman who has

" been charged by the Commons of Great-
Britain with high crimes and mifdemeanors, .

the author’ protefts . that he has been o
incurious to the circumftances of the trial,

“that _his mind has not the. leaft bias
or inclination to induce him to pro-
,ncume,_hke the Feers, Guilty or Not

guilty, upon his. henour. But, even if

~ the defendant were. guilty of the charges

exhibited againtt him, in the fulleft extent;

- no one, who has a “due regard and proper

veneration for the: Enﬂhfh Conftitution,
would wifb to fee the two Houfes of Par-
liament tranfgrefs the bounds ofthc_lrjumf-,,
di¢tion prefcribed by the Law, in order to
infli® a punithment commenfuzate to his
crimes.. ‘

The

( 3 )
The firlt objet of the laws, is the pro=

teCtion of the innccent ; and "the beft way
to fecure this, is by the puni(hmént of
~ the guilty, For this end, judicatures have
been eftablithed, and magiftrates appoiméd 5

but where thefe magifirates difregard the
authority delegated to them; fuch confufion
muft be the confequence, that the inno-
cent will fuffer, and the guilty efcape un-
pumfhed

I’t‘ is the traxjfcehden; excellence of the
Britith government, that the whole is
comprehended and embraced by-the Law.
Thofe bleflings of liberty which we enjoy,

we owe to that Law, which accurately de-

fines the prerogatives of the King, the ex-
tent of the- privileges of the two Houfes

of Parliament, and the power and autho- -

rity of every fubordinate magiﬁrate in the
kmgdom.

~

Thefe prerogatives, privileges, and- pow=

er‘s, conftitute no - inconfiderable portion

of the Rxghta of anh{hmen from a

Bz > dua

¢
e
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due exercife of thefe, the fecurity and tran-
quillity of the whole are produced : and
though cafes of great delinquency may
.perhaps fometimes exift, which the arm
of the Law cannot reach, which it can

neither punifh nor prevent; yet I thould

fay, in the ftrong and fenfible language
of Sir Martin Wright, ¢ % That thefe

¢¢ are particular and fingle inconveniences;

~ ¢ and the policy of the law of England,
¢ and indeed the true principles of all

¢ government, will rather fuffer many

€<

¢ one public milchief,”

Since the commencement of the prefent
Impeachment, a monftrous do@rine has

been urged, whlch, if ef’cabh{hed would , |

arm the Houfe of Lords with a defpouc
power, and might eventually prove fatal to
our liberty and conflitution ; which 1s, that
they are not bound, like inferior courts,
by the rigid and inflexible rules of evidence,
but that they might admxt, at their dif=

cretlon,

* Fofter, ag..

rivate inconveniences than introduce
P , : ,

( 5)

- eretion, any fpecies of information which

they might think neceffary for the invefti-
gatlon o? truth

But I tm\ﬁ: that the Lords will always

“have wifdom 3and virtue to reje@ fuch per-

nicious propo }tlons, and will remember
that, in their- cnara&:er of Judges, it is

their provmce ]w dzcere, and not jus a’czre. _

" The rules of evidence, like the rules
of mo‘rali‘vty;/ are prefumed to be founded
in the belt fenfe poflible, in reafon and
wifdom matured and confirmed by. the

- experience of ages; and, in all criminal

proceedmgs, both in the higheft and
: ) loweft

* This may be thought to be exprefled with an

unbecoming vehemence. It is a do&trine which I

have frequently been obliged to réprobate among the
circle of my friends ; and I introduce ithere, to en-
force that univerfal principle, that the {pirit and

fubftance of Englifh liberty confifts in the ftri®

adherence to rules and the letter of the law ; and the
maore we introduce of arbltr'try difcretion, the more

" we fhall approximate to the deteftable maxims of the

Faftern Governments.
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lIoweft courts, whether at the Quarter-fef-
fions, or in the High Court of Parliament,
and in the Court of the Lord High Stew-
ard, are, and ought to be precifely the
fame. | |

And my Lord Coke folemnly cautions
_Parliaments “ % to leave all caufes to bé
¢ meafured by the golden and ﬁreight
¢ metwand of the Law, and not by the
¢ upcertain and crooked- cord of difcre~
€ tion.”’ ‘

~ But though each of the two Houfes of
Parliament may do many adts, from which' -

there is no remedy or appeal, yet I truft

that they will always have fuch a confcien- -

tious regard to the extent of their pri-
vileges and jurifdiction, that they will ne-

ver adopt the maxim, That they can do

no wrong,—becaufe they can do wrong,
with impunity. LT

TIndeed, ever fince the Revolutibn, the

two Houfes of Parliament have been fcru-

.

puloufly
% 4 Inft. 41. | .

\ 7))
pulouﬂy anxious to keep within the limits
of their authority ; and if we did not per-

ceive this folicitude in the two Houfes,
© ¢ to meafure their conduct by the golden
¢« metwand of the Law,’
England would have much more to ap~

> the people of
prehend from the improper exercife of the
privilege of Parliament, than of the prero=
gative of the Crown. -

" We hear much of the Lex ef Confuetizdo
Parliamenii ; and it has always been re-

prefented as a myftery beyond the com-
prehenfion of vulgar, uninitiated minds :
that it is ¢ * ab oﬁmz}’fus querenda, a
“ multis ignorata, a paucis cognitay’ and
- that there is a ¢ 4 particualar cunning in

¢« it, which even our Judges are unac-

st quainted with.,” But, as the judicature
of the Houfe of Lords is always open,
and as all the proceedings which are in

exittence, of both Houfes, have been ‘pub=

lithed, I have never been able to fee any

reafon

# 1 Inft. 11 b. .
I Mr. J. Powell; .2 Lord Raymond, 944.



reafon why the Law of Parliament fhould
be more unintelligible than the Lex Co=
rone, which has been fo freely and amply
difcuffed, or more inexplicable than the
proceedings of the inferior courts, ‘The

',ufagc and cuftom of Parliament conftitutes
the Law of Parliament, which is part of
the comtﬁon law of the land, or part Qf

the Lex et Confuctudo Anglice.

Many of the proceedings of Palhament

have been introduced by modern ﬁatutes,

as by Grenville’s a&, the Septennial adt,

&c. and where they depend only upon

uiage, this ufage, like all the common

law, may be prefumed to have had as

vahd and as 1efpcé‘cablc an origin.

But this Lex ef Caig/zzema’o FPai ’Imﬂzmrz
is beft underftood, as my Lord Coke ‘de-
clares, ¢ * by readihg the Judgments and
¢t Records of Parliament at large, and the
L Journals of the Houfe of Lords, and

~<¢ the book of the Clerk. of the Houfe of

¢ Commons.”

* oy Int. 2,3.’ |
| In

( 9
In addition to the orders and precedents
which may be found there, conclufions,
in dpubtful cafes, may be drawn from
principles ; viz. by confidering the nature
of the original conftitution of Parliaments;

their' hiftory and progrefs, their relation .

“and analogy to other parts of the Law, and

the convenience and inconvenience of the

different determinations propofed; for, as
all Law muft be {uppofed to have general

convenience for its obje@, where there is

1o other confideration to guide the judg-
ment, that determination muft be pre<
fumed to be the beft law, which is the
moft convenient. |

- Upon this Queftion refpecting the Im-

peachment, both Precedents and Principles

compel me to conclude that the Impeacha

mént 1s determined by the diflolution.

1t is not now a que{hon of the ﬁrﬁ ims

‘preflion; but it has been frequently agi-

tated, upon. the moft folemn occaﬁons, in

the two Houfes of Parliament.

C " No



( 10 )
No lefs than four Committees in the
Houfe of Lords have been appointed
within the fpace of forty years, to fearch
for precedents upon this fubje@. Thefe
Committees made their inquiries in times
of great anxiety and expeation, and have

given abundant proofs of their attention

and indufiry. -

But I thall here briefly ftate, in chrbnq-,-_ |
“logical arrangement, the fubftance of thefe

# Orders and Precedents; and thall after-
wards make a few obfervations upon each

of them.

t 11 March, 1672.—It was referred, by
the Houfe of Lords, to' 2 Com-
mittee, to confider whether writs
of error and appeals continued in

Satu

% Vide thofe Precedents at length, infhe,APpendixn

+ Nota.—At that time the legal year begun on the
25th of March; fo that when December and March,

till the 25th, &c. are mentioned of the fame year,
December will precede March, R

- flatu quo unto the next feffion of
Parliament.

29 March, 1673.—The Lords Commit=

tees produce - feveral precedents

from the time of Edward I, and

report that bufinefles depending in

one Parliament, or Seffion of Par=~

- Jiament, have been continued to the

next Seffion of the fame Parliament,

- and the proceedings thereupon have

remained in the fame ftate in which

they were left, when laft in agita~
tion. - -

11 March, 1678.—It is referred to the

~ Lords Committees, whether ap-
~ peals can be proceeded upon after
| " the diffolution. ‘

1% March, 1678.~It is referred to the
Committee to confider appeals as
in the preceding Order ; and alfo to
confider the ftate of Impeachments

' €2 brought



( 12 )
- brought up at laft Parliament (a dif=
folution having intervened),

,;lsg.Mmﬁ, 1678.~—The. Lords Commnit-

tees report that appeals and writs
of “error continue in fatu quo,
and that the diffolution dies not
alter the flate of the Impeachments ;
‘and it was ordered accoxdmgly

22 May 1_,6,85_.—.-.—It was refolved, -that the
preceding Order, of the 19 March
' 1678, -thould be reverfed and an-
nulled as to Inépeacémmf;.

5 April, 169o.—An Order was made tg

take into confideration, whether

Impeachments continue from Par-
liament to Parhament.

f}’uly, 1690.-—-—The Parliament Prorogued
and no repmt made,

2 Oﬁ’oéer, 1690,—The Parhament met after

prorogation.

6 Qﬁoéer,

( 13 )

6 October, 169o.—A Committee was ap=
pointed’ to infpe&t ‘and confider
precedents ‘whether Impeachments
continue in flatu gquo from Pal’-
hament to Parhament.

30 Oczober, 1 690.-—Th’ef ‘Committee re-

port various precedents (vide the
Appendix, p. xiii); upon confide-
ration of which; and former Orders,

the Houfe of Lords difcharged -

Lord Peterborough, and ILord Sa-

- lifbury, who had been impeached |
before the dlfTqutxon, from theu"

~ bail.

22 May, ‘1717.——>It was ordered, that all

- the Lords fhould be a Committee
to fearch for and report fuch pre-~
cedents as relate to the continuance
of Impeachments from Seffion to
Seflion, or from Parhament to Par-
hamcnt

25 May,



to appeals and writs of error.

(14)\

25 May, 1717.—The Lords Committees
make a very full report’ of pre-
dents, from the year 1660 ; which
being read, it was propofed to re-
folve, That the Impeachment of
the Commons, againft the Earl of
Oxford, is determined by the inter~
vening proragczz‘zon :

It was refolved in the negative.

~ So here 'éfe the Reports of four Com-

mittees in the Houfe of Lords, befides the

important vote of that Houfe, on the 22d
of May, 1685, when no Committee had
been prevmuﬂy appomted “and it appears
that for forty years this Queftion muft

"~ have ferlouﬂy engaged the attention of that
- Houlfe ;

and if a material cafe, upon ‘the
{ubjeé, could h_ave been dlfcovered by any

of the Lords, it would certainly have been

confidered a valuable prize.

" The inftruions to the firft Committee,
on the 11th of March, 1672, relate only
But in the

Report

( 15 )

Report, the Lords Committees ftate various
_precedents from the time of Edward I.

from which it appears, that they had not

‘confined their inquiries to appeals and

writs of error, but had extended them to
every fpecies of judicial proceeding before
Parliament ; for they cite two inftances of

criminal proceedings, of which that of the

Archbithop of Canterbury is one of the
moft important cafes which I have feen
referred to, or have found, in the Rolls of
Parliament in anc1ent times.

~# In the 15th year of Edward the Third,
the Archbifthop of Canterbury had, of his
own accord, ftated in Parliament, that he.

~ had been defamed throughout the kingdom

and elfewhere, and prayed the King that
he might Be arraigned before the Peers,
which the ng granted. Afterwards, cer-
tain of the Lords were appointed to hear
the an{wers of the Alchbxfhop ; and if the
anfwers fhould be convenables, the King of
his good grace would excufe him. <« Et
““en cas qu il femble au Roi & 3 4 fon Con-

“ feil,
* Vide Appendxx, p. xxxvil.
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« feil, que meifmes les refpons ne font niye
« {utfifantz, adonques les ditz refpons fer-
s ront débatuz en. prefchein Parlement, &
«¢ illoques eut juggement rendu.” :

And in a Parliament or Seffion held two
years afterwards, 17 Ed. III. every, thing
touchmg the arraxgnment of the Arch-
bithop is annulled and cancelled, as not
being reafonable or true. From this, it
certainly appears," that “the arraignmene
and anfwer might be ‘made in otie Parle-
men, and that Judgment mlght be . glven
m the ncxt :

N

‘But 1 thall thew by and by, that the word

- Parlement, or Parliament, was apphed al-

ways to a Seffion, and not. confined to a Par~

‘liament, according to the modern accep-

tation of the word. But upon looking

intd Pumne s Brevia Parliamentaria Redx-

viva, I find there is a flrong prefumptlon, ’
- that the wholc of the proceedings in- the

Archbithop’s cale were tranfafted in what
we

‘a new eclecion.

{17 )
we call thé {ame Parliaments, or that the

proceedings were not continued after a dif-
folution. When Mr. Prynne informs us

‘that there was a new writ of fummdh.s;

we are fure that there has been a diffolu-.

tion ;. but where. 'no- writ is found in his
colleGion, it certainly' is not equally con-
clufive that no diffolution: or new election.
has 1ntervened ‘becaufe all the writs of that
year may have been loft :~he tells us, that
part of many of the bundles of writs, as for _
inftance the writs. for Cornwa]l or Cam-
brldge{hlre, are decayed or wantmg 5 but if

he found any writs remaining for any other

county, it is clear that there had been
1 do not know, (though
perhaps it may be very well known by
others) that it -appears: either from parha-
mentary records, or from any general or
local hiftory, that.in fact there were elec-
tions in ancient times, of which the writs
of fummonsdo not a‘ppear in Prynne’s Ca=
talogues.. v
writs iffued for a new Parliament tefted ;

It appears from Prynne, that

D An’
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An. 15. BEdw. III. apud Woodflock, 3 die
Mﬂ?"[ll, that his next writ is tefted ;
17. Edw. III. apud Kenelworz‘b, 26

’_dze Decemé; /s - and it alfo appears from the

Rolls of Parliament, that the Parliament

" in which the Archbifhop complains, was

held at Weftminfter 15 days after Eafter ;
the Archbifhop’s arraignment is concluded
in a Parliament held at: ‘Weftminfter 15
days after Eafter, in the 17th of Edw. ITI.
the new writ does not iffue till the 26th of
December in that .year: fo that the pro=

ceedings *with refpe& to the Archbifhop

may have . been In one Parliament pro-
rogued, or in different feffions of the fame

Parliament : and, from thefe dates, as no~
‘ thmg appears to the contrary, it is fair to
And before ‘the reader has got |

prefume it.
to the end of this pamphlet I truft he will
have fome reafon to fuppofe, that the Par-

liament was prorogued and not diffolved,
" becaufe the Archbifhop’s arraxonxnen; was

pending and unfinifhed *. o
, | The

¥ Vide the Al(,hblﬂlop s cafe at Ienorth Apo
pendix, XX}x\l , : :

( 19_)‘

" The cafe of Hugh Suffolk, called Hugh
Faftolf in the Roll of Parliament, 51 Ed.

IIL. is this :—The Record ftates, that fir

“le fyn du darrein Parlement, he had been
impeached -by the malice and hatred of
{fome of his neighbours, his enemies, of
-extortion, and other mifcondu@ ;- that {pe-

cial commiffioners had been. appointed to

try him, and that by feventeen inquefts he

had been acquitted : the Commons, there-

fore, pray”the Lords, that the faid Hugh

might be reftored to his good fame and.
name. This Parliament {at at Weftminfter

15 days after St. Hilaty ; and, accofding to
- Prynne, the writ of fummons is tefted

Ann. 50, E. IIl. apud Havermg, 1 die
Decembris. But the darrein. ' Parlement,
which this Roll in the 51 Ed. III. perpe-
tuai!y refers to, was held in'the 5o Ed. III.

in April,’and which, by the Roll"i\tfe\]f, ap-
- pears to have been diffolved :

' and this
correfponds with Prynne’s writs. So this.

proceeding was unqueftionably in a new
Parliament. Bat it cannot be confidered
2s a continuation of the former extraordx--

D2 ~ nary
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‘nary pxofecutxon ; but it is an original peti~

tion : ¢ q'il ent fuft ore en ceft Parlement,
1Lﬁ01€Z 3 fa bone fame et bone loos par
¢ mefime, la manere come il eft trovez

e dcvantc»lcs Juftices.”

Fhete are many 1nf’cances in the Rolls of
Parliament, where the fame perfons are
named in different records. But we muit

alwa V% confider whether thcy are continua- -

tions of the original pl‘OCCedII]O“S, or whe-
ther they are not frefh impeachments, bills

‘of attainder, or reverfals of attainder, or

original proceedmos of themfelves, and
from. what I have {feen in every mﬁance

'whele the fame perfon is named after a
dificlution, it is a frefh or orlumal proceed-

ing (except writs of error, Wthh I fhall
{hortly take notice of), as in this Roll of
Parliament there are a number of petitions

“to the ng to pardon feveral perfons there-

in fpcuﬁed who, as they ftate, had been
impeached wrongfully, and of oreat malice,

“in the laft Parliament. Thefe petitions are
acrtamly as diftin@ proceedings, from the

petmom

penuons of Jmpuachmem in the former

: Parliament, as the bill to reverfe Lord Staf-
ford’s attainder was diltinét from his im-

pcachment

But before we proceed fartﬁer,' it fwill
be abfolutely neceflary to enqune into the
original fignification of the Word Par/za—
ment.—I will not trouble the reader with

the foolifh and rldiculous etymologlcs which

have been given of th.ls word.

It fimply

means a council, or conference, without

any regard to the manner by which the
members of that confercnce are convened‘

¥k My _Joxd Coke, fomehow or other,
had become pofiefled of a manufcrlpt

entitled, Modus tenendi Parliamentum,
¢ tempore regis Edwardi, filii regis Ethel-

¢ dredi, &c.” which he boafted of, as if he
had found the ohilofopher’s fone. It pfe;
tended to give a defcription of the confti-
tution of Parliaments before the Conque{’c

which Selden, Spelman, and nynne, both |

from
# Vide 4 Inft. 12.
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from feudal principles, and from. fads,

were convinced did not exifl till long after

the Conqueft; and from an attentive exa-
mination, they difcovered it to be {purious
from the ‘word Parliament, which, they
prove, was not in ufe till near two hundred
ycals after the Conqueft.—Sir Henry Spel-
man fays *, ‘¢ Johannes Rex, haud dicam
€ ,‘Parlaiamentum, nam hoc nomen non

“ tum emicuit, fed communis concilii -
< regni, formam et coactionem perfpxcuam

< dedit.”

1

And Prynne, in his animadverfions up=

on the 4th Inftitute of my Lord Coke,
proves, that this word was not ufed in

England till the time of Henry the Third.

‘But, after its introdu@ion, it uniformly,
for many centuries, fignified a Seffion of

what we now call a Parliament.—In all

the prorogations, from the firft fecords of

Parliament,. till at leafl the time of Henry

the qeventh the former. Seﬁion is always
' called

% Glofl, Voc. Parliamentum. -
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called the laft 'Parliameht, or a Parliament

held at fuch a time and place. In the
ftatute of 4th Edward IIL c. 14, which
enalts; that a Parliament fhould be held

once every year, or oftener if need be, the

word Parliament has always been ‘conf’cruedA

a Seflion; for no one ever fuppofed there
was any limit to the duration of Parlia-

* meat, till the Triennial a&, in the time of

King William *. The firft Parliament,

after the convention, at the Reftoration, fat -

17 years, and its length was never com-
plained of as unconftitutional. After the

~word Seffion was introduced, and Parlia-

ment began to be applied to the duration
of the writ of fummons, fill the ufe of

it was very unfteady and unfettled, asy in
this very report, it has both fignifications.

- When it is declared, that ¢ bufinefles in

““ one Parliament, or Seffion of Parliament,
““ have been continued to the next S:/on
‘¢ of the fame Parliament,” the firlt word
Parliament can fignify nothlng buta Seﬂion.,

‘Many other inftances of this uncenamty,

if it were neceflary, might be adduced. |
: : Heace
% 6'W and M. c. 2. '
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Hence we fee the abfurdity of that a;rguas.
ment, which has been frequently ufed, viz.
“That, upon a writ of error, the fzre Sfacias

is generally faid to be returnable ad proxi=

mum Parliamentum, or the next Parliament.

~ For the word Parliament,: in this cafe, muft
neceflarily fignify the next Seffion, and not

a Parliament, after a diffolution. ‘Forit

would be the grofleft folly to {fuppofe, that
the plaintiff in error might aflign his errors
in this Seffion, and have a fire facias to
give notice to the defendant to appear in
¢he next Parliament, which may now be

~ after feven years, and might have been, we

- phrafe, a tire facias, returnable in the next
Parliament, though ufed in all times, 1s 1ndc-

have feen formerly, after 17, or even 70

years.
o

# A learned friend of mine has fuggefted
to me, in converfation, that the wvulgar

curate, ‘and, in fact, exprefles a nomn-entity 3
that no fecire facias could be {ued out till the
| - : day
o T have fince found, that this fuggeftion of my
friend is confirmed by a MSS. of my Lord Hale’s,
who fays exprefsly, that the fcire facias muft be ree
turnable on a da}f'certain.mP. I5I.

3

( 25 )
day and place for the mee.ting"c‘{f the next
“Seffion or Parliament” were fixed, and that

it muft be made returnable on a certain day 3.

as far as I have be}e‘n able to confider the
nature of writs, and to examine the par-
ticular inftances, one of which is in the
Regifter, p. 17, this obfervation is well
founded.—Befides, it would be abfard, and
would defeat the purpoferof tfxe Writ, if the

Sheriff might return at his pleafure the

execution of the writ at any time, even
vpon the laft day of the next Seffion.—
From whence it follows, that this writ
cannot be fued out till after a prorogation
or diffolution, and till the time of the next
Seffion or Parliament is fixed by the King.

I have examined, with fome degree of
attention, all the cafes of writs of error re-
ferred to by the report of 1673. |

In thofe in the time of Ed. I. I can find
nothing to lead me to declare whether they
were pending after a prorogation or a diffo-

E. lation
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lution : byt as there feems only to be 2

ceflation of bufinefs during the holidays of

Chriftmas, Eafter, and Michaelmas, it af«
fords fome prefumption that the vacations
were only prorogations. But, upon exa-
mining the reft, with Prynne’s catalogues
before me, I find that three of thofe writs
of error were proceeded on in new Parlia-
ments : : thefe are the cafes in 1 R. II.
7 R. 1. and 1 Hen. V. * The firft is very
remarkable, and proves that the record in
a writ of error was not preferved in Par-
liament after a diffolution. Thé Earl of
Salifbury is the plaintiff in error; he af-
figns his errors, and prays a féire facias to
{fummon the defendant to appear in the
niext Parliament; and the Record proceeds—
«« Et celle brief lui eftoit grantez illoeques,
¢« & commandez eftre fait retournable en
< dit proche Parlement ¢ et puis apres, f{ur
¢ J¢ fin du dit Parlement, le dit Monfieur

« Johan de Cavendifh, par comandement

«« des Prelatz, & Seig’rs du Parlveme‘nt, 'en't
2¢ o lui fait portaft mémes les record & pro-
: . ces

# Vide Apperndix, v. and viz,

i
A
i
4

(27)
¢s ces en le Bank le Roi, pur y demurer,
 comme en garde, tan qu’au dit profch?

¢¢ Parlement ; et eft ordonnez et accordez,
‘¢ que mefmes les records et proc'es foient

¢ en dit profch’ Parlement par la caule
¢ avant dite.”

Here it is clearly ordered at the end of

- the Parliament, that the record and pro-
cefs thould be carried back to the King’s

Bench, and that the whole fthould be
brought up again in the new Parhament
In that of 7 R. IIL. n. 20, it is awarded

only that the record and procefs fhall be
in the next Parliament, and in that of 1. .

Hen. V. n. 19, the fczre Jacias only is
awarded : though thefe two latter cafes are
not fo full as the firft, yet they are con-
fiftent with it. But every authority of law
concurred, that a writ of error was deter-
mined by a diffolution, till the order of the
Lords in 1678 ; and from a confideration
of the precedents which they produce, the
Committee, in 1673', confine their report

to prorogations, when they conclude that

E 2 “ bufinefles



(28 )

«¢ pufinefles depending in one Parliament,

«¢ or Seffion of Parliament, have been con-

< tinued to the next Se¢ffion of the fame Par-
«¢ liament ; and whatever they had found in
point,in the cafe of a diffolution, they would
unqueftionably have ftated, becaufe what-
ever proceedmg would furvive a dlffoluuon,
would & fortiori furvive a Prorogatlon.

But the references to the Commutée,
on the IIth of March and 17th of March,
1678 are extended to the effet ofa dif-
{olution ; and the order of the Houfe,
upon the report of this Commlttee, with
the cafes whlch followed, would have
been concluﬁve and demﬁve at prefent,

‘that a diflolution did not difturb an Im-

peachment, if this order had not, a few
years afterwards, been reverfed and an-
nulled. :

Tt is remarkable, that no precedent au-
thority, or principle whatever, is ‘cited or
referred to by the Committee, for this pre-=
cipitate and confident report. :

But

( 29 )

But let us confider under what circum=
ftances this order of the Houfe was made.

On the sth of December preceding,

| Lord Stafford and four other Lords had

been impeached for being concerned in
the Popifh Plot; Lord Danby had been

1mpeached alfo fome time afterwards in

that month; and articles had bcen exhi-
bited againft him by the Commons, char-
ging hlm with high treafen.  In January
following, the Parliament was diffolved,
and the new Parliament 'met again in
March ; and one cannot but {uppofe, that
the Lords were infected with the madnefs
of the times, or were ftruck with the gene-

‘ral -panic, when the Committee report

within two days, and the Houfe order,
without - any precedent, or {femblance of
authority, that the impeachments were not
affected by the previous diﬁ“olu‘tion.

But, in confequence of this order, the
proccedmgs were continued in the next
Parliaments aoamft Lord Danby and Lord

Stafford

P
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Stafford.  'The courfe of the proceedihgs'

againft Lord Stafford was as fol lows:

% Anno 1678.

December 5, Impeached by th}; Commons,
- December 28, Examined.

In the next Parliament, Anno 1679.
April 9, Heard his accufation read,
April 26, Put his anfwer in.

In another Parliament, Anno 1680.
 November 12, His trial ap pointed,
December 77, Condemned,

From whence it appears, that this Im-
peechment was pending in three different
Parliaments.  After he was pronounced
guilty, he urged this in arreft of judgment,
and prayed that he might have counfel to
argue it, which moft unreafonably and
unjuftly was denied him ; fo that the pri-
foner, who, from his fears, or ,tlﬁe natural
imbecillity of his mind, feems to have
been in 2 ftate of confufion and ftupidity
_ | during
¥ Vide Appendix, '

11

[ 31 ]
during the whole of his trial, was left to

fuggeft feebly to the Court, that there was
no precedent to fupport the proceedings *,

Sir Francis Winnington, one of the
Managers, replies, that at. a conference

between the two Houfes in 1678, it had -
been fettled to be the law of Parliament, -

upon a fearch of precedents in all ages (it
would have been better if it had been a dif-
covery or production of precedents from alt

ages).

Sir William Jones, another Manager,
fimply and candidly refers to the order of
16.78.‘ Bat Serjeant Maynard, a third, fays,
¢¢ that which is moft infifted upon, is, that
this charge that is made againft this Lord
was preferited in another Parliament. It
is true ; but undér favour, what is once

(11
£¢

“ upon record in Parliament may at any

“ time afterwards be proceeded upon,—-It

L

* Vide Harg. State Trlals, 3 vol. p. 201. &c.eWr.
Hume fays, he wasfeleGted as the firft vi&tim, from
hisage,infirmities, and narrow capacity. 8 vol. Pe 139
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s is a_fudden objection, but I conceive it
¢t hath been done.—However, in a cafe of

¢ this nature, where the life of the King,

<« when our own lives, and our nation,
¢ and our religion lies 4t ftake, if there
s« were not, 1 hope you would make a
s« precedent.” o

The learned Serjeant fays it is a fudden
objetion ; as if he had not been in parlia-
ment in the year 1678, and had never
heard of it before. 'This proves how ill
prepared the moft learned men were at that
time to fupport the order of 1678 by pre-
cedent or argument. We.are told that this.
Gentleman was afterwards very aclive in
brihging about the Revolution: if we
knew nothing of him but what we fee here,
notwithftanding the folemnity with which
hcv concludes, we fhould have reafon to
execrate his memory. ‘That the Lords
thould make a precedent to deprive a Peer,

or the meaneft fubjet, whether innocent or
guilty, of his life, but a Peer whom all the.
world now believe to have been innocent,

s

i
\
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is a propoﬁtxon which every Enohfhman

nmﬁ fhudder at. ‘

B'ut‘ Pat‘liamcﬁts ‘deferve little credit for
the correctnefs ‘ofht:heir;'proccedings, in ,
times when the Houfe of Commons could
‘contendfthat the King ‘had no powcr to
~pardon a perfon impeached, and that the
Bithops had no right to vote upon any

preliminary queftion, in capital cafes,
in the High Court of Parliament. I fhali
only obferve, upon: thefe points, that no
principle  or ‘authority can be found in

* which the King’s prcrogatlve to pardon (the

equity of our criminal law) has ever been
reftrained, but by the united concurrence of

‘the Legxﬂatme *,

It is true, thatit does not extend to thé
barbarous and favage proceeding of appea]
whxch ftill. remains a difgrace to the Eng-

O lith

% The Rolls of Parliament abound with inftances

‘of pardons, in cafes of impeachment. ‘But now, by
.12 and 13 W, IIL c, 2. theKing cannot pardon a per-
{on impeached before conviftion.

it s i i el 3. b RN 5. S e 8 T
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lith Law ; a p1o(ecut:on which has not for

its obje& the purpofes of pubhc juftice,
but the gratification of private revenge, that

‘the mifery and death of the criminal’ ﬁm‘
fo/czz‘zo cagrzaz‘zs znterempz‘orum.

Wlth regard to the othex pomt ; the
BxfhoPs retain their feat and voice in Par-
liament by a more ancient title than per— .
haps any of the. Temporal Peers can pro-
duce at prefent, except the- ‘Duke of
~ Norfolk, from his pofleflion of the Caﬁle
of Arundel. The trifling quaint obfer~
“vation tran{mitted even by my Lord Coke,
'~ that they are. not noble by blood, can fig-
nlfy nothing more than ‘that their iflue will
_not inherit their rank and dignity: fo that
to fay a Bifhop is not entitled to all the
privileges of Peerage, ‘becaufe his blood
is. not noble, communicates no more in-
telhgence to the mind, than to affert that
2 Blfhop is. not entitled, becaufe he is a
~ Bifhop ; for it will hardly be contendcd

- that his Majefty cannot by his patent make

a Peer for life, who {hould in every in-
" ftance

(35 ) |
ftance be entitled to the rights of Nobility.

And I fhould think that a doubt will
* never again be entertained, that the Bifhops

have évery right and privilege of Peerage,

which is confiftent with the Canons of the
Church, or which they have not voluntarily -

felinqui{héd or loft by‘d_e.fuet'ude.

I make thefe fhort obfervanons upon
thofe xmportant fobjects, which I con-
ceive are now well underflood, in order

to remark that in tlmes when fuch illegal

and - unconf’utuuonal poﬁtlons were ad-

vanced, and when the Houfe of Commons,
however ammated with a fpmt of liberty

and Ju{hce, were unqueftionably wrong in
two grand points, there "is a poﬁiblhtv,

that even in conjunction ‘with -the Lords,

they might be mlﬁaken in a ,thxrd, and
that no gréat refpet ought to be thewn to
the refolutions. of ecither Houfe, when une
fupported by prmc;ple or authouty .

It appears that fome of the Lords themu
{elves conﬁdeted the order of 16/8 as an
F 2 mnovatmn_3

e b ki AR LT e

S N N



( 36)
mnovatxon, even that very Lmd Anglefea*
Lord any Sea] who afterwards- was onc

of the three who paoteﬁed agam{’c the,
'revcxfal of it,  He. fays it was a g?‘eat pamz" _

gczmm’ to the Commom mbut, wken pomts
are’ gamed pomts are loﬁ and, 1f cither
Houfe of PanhamPnt can qam a pomt with=
out an a& of the Legiflature, from the
“mifchicvous confequences of the precedent,
many pomts may be loft to the Conftitution

| “and People of England —The Commons’ |

certainly deny that they had gamed a point;
but, notwﬂhf’cand;no th'li', it is ev1dent

that 1t WuS Lord AnOIefeas opxmon that

fhe} had

In 1682, Lord Danby moved the Court
of King’s-Bench, that he might be ad-
mitted to bail; and he argued his own caufe
with great learning and éblllt}l"i". he af-
ferted that the impeachment was at end
by the cixﬂ"olutlon, othelvvlfe, as it was

uncertam

# Vide Appendix.

_ + Vide his Peech Harg,
P 74.6 and hxs cafe in the Appendu,,

State Trials, Vol 3,

37 )

uncertain when qnother Parliament would

be affernbled, his imprifomnent rhigﬁt b‘é ,
- indefinite, of for life, which was repug=

nant to the fpmt of the Engl ith Law ‘and’
Conftitution, The Court déclared that his
argoments had great force, but that- they*
muft remand him till the reft of the ]udges‘-
were. confulted: upon a’ queﬁlon of fuch
magmtude “In February 1683, he and’
the other Lords were bailéd to appeax the
firft day of the next Parliament, he havmo-

been in prifon near. five: years, ‘and’ thc.

ofhc—:r Lords moxc than that tl*nc.

'_No Par-}lia‘meht.fa.t from’ 16’81 till the N
- 1gth- of May, 1685 ; ‘upen which day,
~ the firt and only Parliament of ]axﬁ;:sfi."

affembled, when Lord Danby and the
other four Lords appeared, agreeably to
their recognifance, and prefented petitions
ftating the circumftances of their refpeive

Cafes,'and pfé}fed that the Lords would

bring them to a {peedy trial, or-do what-
- ever they mlght think juft: upon which,

the que&xon was put, on the 22d of May,
' |  Whether

e
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V hether the Order of the 19th of March,
1678, fhall be rcverfed and-annulled as to

. Impeachments —It was refolved in. the
aﬁirmatlve, three Lmds only proteﬁlng

againft it: and. upon this; Lord Danby

and the four Lords were dxfchaLged with

,theu' furetie s, from then’ 1ecegmfance. Tt

muﬁ: be obfelved that there:is. another, |
cafe, which happened after the Order of

the xgth of March, 1678, and before its
reverfal ; 1n which an Impeachment was

contmued after a dxﬁolut1on ; that is the

cafe of Sir William Scroggs, Chief ]uﬂlce
of the King’s s-Bench : on the 7th of ]a~

nuary, 1680, he was 1mpear~hed and- ar-

On the 18th,
on the 21t ‘o{

tlcles were then exhibited.
Palhament was diffolved ;

March, the new. Parliament met ; on the .
24th of March, the anfwer of the Chlef
-Juﬁlce was read but nothmg farther was

done in 1t *

It has gcnelally been qrgued as f thls
vote

| ® Vide Appenchx, ‘the choxt on the 25th of

1\/Iay, 1714, po XXIV. "
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. vote of 1685, and the dlfchargc of Lord
Danby and the four other Lords in con- .
fequence of it, merely cancelled the order

of 1678, and deftroyed the effect of the
cafes fubféquent to it ; fo that the Law
upon the fubjed ought to be confidered

and colle&ed as if all thefe orders and.
cafes were expunged, or had never exifted.
T cannot but think that this conceﬂlon is

more extenfive than is neceflary to grant ;

and that, when ‘the order of 1678; and

the fubfequent cafes; are fairly weighed

again{’c,the vote of 1684 and the ,prdceed—f '

ings in confequence, there is a confider~

- able balance in favour of the latter, - I

thall not lay' any frefs upon the general

fary in 1678 againft the Roman Catholics,
from an idle apprehenfion of univerfal de-

firuction : but it clearly appears, that the

Lords came to the refolution, after an in- '

qu'iry‘ of two days only, that in confe-
quence of . this order one venerable Peer
loft his hfe, and five others remained in

‘prifon fix years with conftant apprehenfions
of (harmg the fame fate. From thefe cir-
cumftances,
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"cuxﬁf’can'ées, the legality of ‘the order i

1678 muft- have been perpetually under
contemplation : when therefore the Lords
came “to the vote in 168‘5,‘? they had the
benefit of the mature confideration and
refle@tion of ‘the laft feven years. But,
befides this difadvantage, the very terms
and nature of the vote prove, beyond all

controverf(y, their real and {incere opinion

of the order of 1678. 1 fhall now fuppofe,

for a moment, that.it was the only object

~ of the Lords in 1685 to prote@ the im-
. peached Peers in,defiance of all _l'ciw al'nd
precedents, and confequently were deter-~
mined to remove every obftacle to their
defign. If they had' thought there had

‘been any authorities in corroboration of

the order of the year 1678, they would
have refolved generally that Impeachments

abated by a diffolution, which W"ould have
over-reached every principle and precedent
to the contrary ; but when they fimply

refcind the order of 1678, they muft have

been convinced tha't.thcre -was no further
enemy to encounter, or that this folitary
! order

;

(a1 )
order was unfupported by any allies or
auxiliaries.  If the order of 1678 had ‘

‘been merely declaratory of the former law, -
“the reverfal would have been ineffeGtual

and nugatory.

But it is faid that the Parliament in that

-year was very profligate and corrupt. Icon-

fefs I know no reafon why thefe afperfions
thould be thrown upon the Houfe of Peers
at that time; for, before the end of thé y¢ar,
they .made fuch oppofition to the meafures
of the King, that he was determined never

~to meet them again: and the Bithops, who

are generally fuppofed not to be the leaft
obfequious of the Lords, throughout the
whole of this reign conducted themfelves
with extraordinary {pirit and firmnefs. And
it is chiefly to the exertions of this ‘Houfe
of Lords that we are indebted for the blefl-
ings of the Revolution. -

We hear nothing more of this Queftion
till the sth of April 1690 ; when an Order
was made, that a Committee fhould in-

G guire,
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( 42 )
quire, *¢ Whether Impeachments continue
¢ from Parliament to Parliament ;” but,
on the 7th of July, 1690, the Pdrliament
was prorogued, and no report had been
made : but, on the 2d of Oc¢tober, 1690,
the Parliament met, after the prorogation,
when Lord Peterborough and Lord. Salif-
bury, who had been impeached on the 26th
of O&ober, 1688, in a former Parliament,
of high treafon, prefented petitions to the
Houfe of Lords, ftating they had been pri-
foners in the Tower near two years, and
prayed the Houfe to take their cafe into
confideration. On the 6th of O&ober they

are bailed ; and on: the fame day a Com-

mittee is appointed to infpet and examine
precedents, whether Impeachments con~

tinue in fafu quo from Parliament to Par- -

liament. On the 3oth of O&ober, the
Lords Committees produce the cafes in the

Appendix s upon a confideration of which,

by the Houfe, Lord Peterborough and
Lord Salifbury were difcharged from their
‘recognizances. - |

This

( 43 )
"This is a moft important precedent; for

it is refolved upon, after a full and folemn
inveftigation of all the preceding cafes ;

and it ought not to pafs unnoticed, that
this Committee called in the affiftance of

one of the moft learned antiiluarians of the
age, Mr. Pettyt, that champion for the
antiquity and dignity of the Houfe of
Commons, that afféerter of the ancient rights
of the Commons of England, who would have

‘been in raptures, if he could have produced

authorities to have extended their power
and jurifdiction.*® _ |
- Gz | It

% At the end of this Report of the Committee,
it is ftated that Mr. Pettyt’s Clerk read three records
to the Houfe, the dates and numbers of which are
given, but no abridgment of them.—(Vide Ap-
pendix, p. xviii). Thatin the 15th Ed. II1. is the
cafe of the Archbifhop of Canterbury, which has
already been noticed. The Record, 4 Ed. IIL No. 16,
is given at length in F ofter’s Fourth Difcourfe,
p. 387 ; from which it appears, that Thomas de
Berkele was tried in full Parliament by a jury of
Knights, for being concerned in the murder of
Ed. II., of which charge the jury completely ac-
quitted him ; but, becaufe he had appointed thofe
perfons his {ervants who had murdered the King,
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"It has been faid that there is another

point in this cafe, upon which the Lords
may have difcharged Lord Salifbury and
"Lord Peterborough, and not becaufe: they
thought the impeachment determined by
the diffolution. It is true they had con-
fulted the Judges upon the effe& of an a&
of general pardon, who delivered their opi-
pions, That if the faid Earl’s crimes and
offences were committed before the 13th
of February 1768, and not in Ircland, nor
heyond the feas, they were pardoned by
the faid act. :

clear: - |
3ft, That they did not difcharge thefe
Lords upon this a& of pardon.

2d, That they could not poflibly in
point of law.

: | They

he was committed till the next Parliament, to hear
_his judgment, &c.—This was in the 4th of Ed. 1113
there are no new writs in the gth of Ed.IIT 5 {o that,
on the day of this trial, probably a long adjourn~
‘ment (perhaps over Chriftmas)- had been, expected.
The third Record referred to, 1 have not been able
to find in the Colle&tion of the printed Records.

Two things, I think, in this cafe, are

(45 )
They certainly thought there was fuch
a probability of their being pardoned, that
they might mitigate the rigour of their

‘jmprifonment, or, as is faid in Lord Dan-

by’s cafe, might lcngthen, their chain, by

admitting them to bail. But afterwards

moft confiftently they proceed to inquire

’ whe.ther they ought to retain .them under
bail, which is only a gentler {pecies of

imprifonment, or whether their profecution
was not wholly at an end by the diffolu-
tion. Was Mr, Petyt called in to affift
them in finding cafes of pardons? The

‘protefting Lords f{peak incoherently of
- pardons ; but what they alledge befides

the precedents produced, proves inconte{-
tably that the whole of this moft induf=
trious and folemn inveftigation was con-
fined to this queftion folely, viz. Whether
impeachments were determined by a diffo-

lution ?

But it was impoflible, in poinf of law,

" that the Lords could give the Earls the

benefit of this ac, and difcharge them
| | | ~without
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without putting them upon their trial,
The crime of which they were accufed,
viz. of being reconciled to the Church of
Rome, might be, and moft probably was
committed, if committed at all, fince the

13th of February 1688, or in parts abroad.

Thefe exceptions were fuch, whether the
parties muft plead the a& f{pecially, or
might have the advantage of it from a
provifion in the a& itfelf upon the general
ifflue, that no Judge or Court whatever
could take notice of it but upona trial, ot
upon hearing What the profecutor had to
anf{wer to 1t.

It is certainly true that Mr. Juftice
Fofter takes no notice of the queftion
refpe@ing the effe@ of a diffolution : but

‘he fays, the only ufe which he makes of

this cafe is, ¢ that the Lords exercifed a
<« right of judicature without a High
« Steward 5”*, which they indifputab]y

did when they inquired into the effec of

a

* Vide an extw& from Mr. Juﬁlce Fofter AP"

Pendlx, xlive

( 47 )
a diffolution, and in confequence of that
inquiry difcharged the prifoners.

~ The next cafe is that‘ofvthevDuke of
Leedsin 1701.%

This is r_e,pre’fented as the
laft decifion upon the fubject, and as that
gigantic precedent which has fwallowed up

all the reft. I confefs, when I firft faw it,

I thought it fuch-a pigmy that I had almoft
pafled it over without obfervation : and

notwithftanding all that I have heard of it,

Tam not inclined to think. more highly of
it at prefent than I did at the firt.  In the
Lords Journals of the 24th of June, 1701,
we find this Order :—~—¢ The Houfe
¢¢ of Commons having impeached Thomas
s¢ Duke of Leeds of high crimes and mif-
¢ demeanours, on the {even and twenticth
«« of April 1695, and on the nine and
¢« twentieth of the faid . April exhibited

¢ articles agdinft him, to which he an-’
¢ {wered ; but the Commons not profe-

¢ cuting,
#* Vide Appendix, p.. xxviil.—-This Duke of
‘Leeds is the fame Lord Danby, who has fo often

been upon the ftage before.

-
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( 48 )
s cutmg It is ordered, by the Lords Spis
«¢ ritual and Temporal in Parliament affem«
¢ bled, That the faid Impeachment and
‘e¢ the Articles exhibited againft him fhall
« be, and they are hereby difmiffed.” -

 The ina&ivity of the Commons for fix
years would afford a prefomption that they
had acqmefced in the decifion of 1790 :—

but we are told they were obliged to advcr-
tife for a witnefs ; but from the length of
time, it thould feem, with no degree of
fuccefs. But the argument drawn from this
cafe is this, viz. That the Loords muft necef-
farily have thought the Impeachment con-
tinued beyond the diffolution, and that it
was not extinguifhed by that event; or
they would not have given themfelves the
trouble of difmiffing it. This muft be
‘admitted to be a fair argument; but the
force and effe@ of it will depend entirely

upon circumftances. There is nota fingle

word expreﬂéd upon the queftion, in the
Order ; but after our declarations it is true

_ that our altions are the next beft witnefles

{ 49 )

of our thoughts. But when an adtion is
produced  as evidence of intention, the
whole cham of previous actions from which
that action originated, ought to be taken.
into confideration, or we fhall be apt to

pronounce an €erroneous verdi& from its

teftimony alone.

And if this difmiffion of the impeéch;
ment does not prove, in the Lords, an act
of dehberatxon upon the effect of a diflolu~
tion, it proves nothing more than any other
order in their journals. L

In the beginning of May 170‘1’, there
was a plentiful harveft of nnpeachments.
The Earl of Portland, Lord Somers, the

Earl of Orford, and Lord Halifax, hadall
been impeached in the courfe of that

{effion; the Duke of Leeds had been | im-

‘ peached above fix years before, and more

than one diffol uuon muf’c have mtervened *

On the ¢th of May 1701, the Lordsap-
point a Committee * to draw a meflage to

H | - be

# The Tricpnial A& paﬂ'ed 6 W. and M,
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¢ be fent to the Commons, to put them in-

o«

¢t mind of the Impeachments brought up

¢ by them againft the Earl of Portland, the
¢t Farl of Orford, the Lord Somers, and
¢t the Lord Halifax :” andameflage was fent
in confequence to the Cominons, ¢ to ac-
¢ quaint them, that they having, on the firk.
<« day of April laft, fent up to their Lord=
<t fhips an Impeachmcnt aoamﬁ' William,
¢ Earl of Portland, of hlgh crimes and
¢ mifdemeanors ; and havmg alfo on thc
€ lhfteenth day of the fame month feveral-
« Jy impeached John Lord Somers, Ed-
 ward Earl of Orford, and Charles Lord
< Hahfax, of high crlmes and mlfdc—
c meanors ; their Lordfths thmk them-
¢ felves obliged to put t them in mmd that
“ a5 yet no partxcular axudes have been
,, exhibited againft the fald Lord s, whxcn,
< after Impeachments ﬁaﬂae been /Z) long de-
¢ pending, 18 due in Ju{’clce to the perfons
¢ concerned, and agreuable to the methods
«¢ of Parliament in fuch cafes.” This pgo-
duced from the Commons, on thc gth of
May, artxcles agam{’c Lord Orford. On the

I 5th.

- &¢

(51 )

igth of Ma};,' the Lords fend again the famie

?1161Tage verbatim, only omitting Lord Or-
ford. - On the 1gth of May, the Commons
exhibited articles againft Lord Somets. On
the 21t of May, the Lords fend again the
fame meﬁ'age, including only the  Earl of
Portland, and Lord Halllfax, but vary
the conclufion, thus, ¢ which; after Zm-
o peachments bhave Jo long depended, is a
¢ bardfbip tothe perfons concerned, and not
¢ agreeable to the ufual methods and pro-
“ ceedings of Parliament.” On the 30th
6f May they fend again the fame meﬁ”age
verbatim. The Commons anfwer; ¢ As
¢ to your Lordfhips’ meflage, the Com-=
“ mons take it to be without precedent;
¢ and unparliamentary ; they; as profecu-
tors, having a liberty to exhibit their Ar-
ticles of Impeachment in any time; of
which they, who are to prepare them;
“ are the proper Judges: and therefore;
s¢ for your Lord{hxps to affert, they having
“ not yet exhibited particular articles
“ againft William ™ Earl of Portland; and
¢« Charles Lord Hallifax, is a hardfhip to
: ’ Ha2 ~ them,

éc
'

€
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‘ ¢ thern, and not agreeable to the ufual me- Cof Portland’s impeachment.—The reader
1 ¢ thods and proceedings in Parliament in b i fee why I have 'giVéh'fo full a narra«
i ¢ fuch cafes, does, as they conceive, tend tive of thefe proceedings ; for in-all thefle
8 « to the breach of that good correfpon- " meflages, in which Lord Portland’s-hame
' < dence betwixt the two Houfes, which .~ is fent to the Commons five times, the
. < ought to be mutually preferved.”. . name of the Duke of Leeds is never once
L o R ' mentioned. S SR
~ And in another. an{wer, the Com- o S DI e
. mons complain of the frequent repe= |1 prom the sth of May till the 24th of
, ‘ tition of thefe meflages.—On the 2d .°f June,*the’i'ef are daily meflages between the
8 June, the Lords reply,_-and concludé.thus.: | two Houfes relative to the Impeacbfnénts;
ll « The Lords hope the Comr,n‘O‘n;S; o their ' and within that time there are the moft
5‘ ' ¢ part, will be as cax'¢ful_r}ot t? d(.) any angry refolutions, which are to be found
i . ¢ thing that may tend to the interruption of i the Journals of the cwo Houfes. Lord
i ¢ good correfpandence between the two © Havertham, ata conference, told the Com-
| LH « Houfes, as the Lords {hall ever be on mons, That their Lordfhips‘ cannot but
i ¢« their part; and the beft way to preferve « Jook upon it a3 a great hérdihip,i that
u ¢ that is, for neither of the fwo Houfes to . any thould lie under ljong”delavs in ime
2' ¢ exceed thofe limits, which the law and |  peachments ‘: perfons may be 511capable;
E‘ ¢« cuftom of Parliament have already efta~- « falts may be forgotten, evidences may
;: ¢ blifhed.” | © < be laid out of the way, witnefles may die,
i‘ R I ¢ and many the like accidents may hap-
i = "The Commons afterwards exhibited ar- |« pen; and proceeded to fay, that it was a
i | ticles againft Lord Halifax ; and the Lords, | ¢ demonftration to him, that the Com-
o after that, remind them again of the Ear; ¢ mons thought the Lords impeached in~
: 3 © ! -

s¢ pocent.”
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¢ nocent. 5-‘-‘=~'I;his, of coutfe, they feféﬁéé‘g
and complamcd to- the Houfe, of Loids
againft Lord Haverfham; for thefe foan:

- dalous words;

But, when the Lords were bringing chars
ges againft the Commons for the hardthip in
keeping im'peachmc:nts‘f’o long depending;

‘none of which had depended three months;
- would they not have reminded them; and

upbraided them with the impeachment of
the Duke of Leeds, if they had not thought
it was total]y terminated and extin& ? And;

when they were at open war with the

‘Commons; for two months delay, in the

cafe of the reft of the Lords, would they
not have infinuated that the Duke of Leeds
had expenenced fome degrce of hai‘dﬂlip
for the fpace of fix years?

But the Commons were refolved not to
profecute, and the Lords were refolved
not to difmifs. Lord. Orford and Lord
Somers had been put to the bar; and no

‘profecutors appearing, they were acquitted.

Qﬂ

(55 )

“©n the laft day of the feffion, the charge

acram(’c Lord Haverfham, and the impeach-
ments: againit Lord Portland and Lord

‘Halifax, are difmiffed; and that of the

Duke of Leeds, who had never appeared,
or had been heard of for fix years before,

. is added to the lift. From this account
of the cafe, is it poffible, that any candid_

man can confider the Duke of Leeds’s
Impeachment like that of the Earl of

Portland’sor Lord Halifax’s? and will he not

think it a {trong confirmation of Lord
Peterborough’s cafe; and that the Lords,
from their zeal te refift (and perhaps to
infult) the Houfe of Commons, added the
Duke of Leeds to the lift, merely that he

might make a figure upon paper; though

they were convinced, in fact, he was a.

perfect thadow and non- enutyP And is it
within the fcope of human credulity to
fuppofe, that this was a deliberate deter-
mination and an unanimous refolution,
that this was neceflary to the abolition of

the Impeachment of the Duke of Leeds,

when they had given no prcvxous notice to
the
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( 36 )

the Commons, which they had “done re=
peatedly in every other cafe; and when, a

.~ few years-before, they had declared, almoft
una voce, that a diffolution determined an

impeachment ; and when, a few .years
Jfterwards, there was a moft {erious debate
whether a prorogation had not the fame

effect ?

The next and laft time that this queftion
came into difcuﬁion, was in the year 1717.
The Earl of Oxford and Mortimer had

_“beenf impeachﬁd of high treafon, and . of
‘ 'high crimes and mifdemeanors, on the
gth of July, 1715, when he was commit-

ted. In September: afterwards, he an-
{wered, and the Commons replied and
joined iffue. On the 26th of June, 1716,

the Parliament was prorogued, On the
,oth of February afterwards, the Parlia-

ment met after the prorogation, on which
day the Earl .of Oxford prefen‘ged a’ petition
1o the Houfe of Lords, praying their Lord-
thips to take his cafe under confideration,

~and that his imprifonment might not be

3 indefinite:

¢ §57)
indefinite : upon which it was ordered;
that all the Losds fhould béa Committée,
to fearch for and report fuch precedents as
relate to the contintiance of Impeachments
from feflion to féfflion; of from Parliament
to Parlidment. ’

| On ;Hg 25th of Méy’; 17147, théy report
as in 'the Appendix; and it is refolved by
the Hotife; that tHe Impedchment of the

Commons dgainft the Earl of Oxford was

not determined By the intetveninz proto=
gation of thé Parliament. -~ -

Froin thé Lotds Debatet, it appears that

the divifion upon this queftion was 87 to

45; f? .that' 45 Lords dt that time weré
of opinion that an Impeachment abated

by ‘.av prorogation. - Ten Lords protefted
againft - the refolution; and the inode of’:

regfomng,‘ in the proteft of the diffentients
- - LY 9
is a f’crong authority -with regard fo 4 difs
folution. o o :

R
o
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[ 58 ]
o Diffentient, A
Rl Becaufe there feems to be no o diffe-

¢« rence in Law between a prorogation;
~«¢ and a diffolution of a Parliament, which,

¢« in conftant pradice, have had the fame
¢ effet, as to determination, both of ju-,
¢« dicial and legiflative proceedings ; and
¢ confequently the 'vote may tend -to
¢ weaken the refolution of this Houfe,
s« May 22, 1685, which was founded
¢« ypon the law and practice of Parlia~
¢« ment.in all ages; without one precedent
« to the contrary, except in the cafes
¢« which happened after the Order ‘made

¢ the 19th of March, 1678 ; and, in pur-
¢ fuance hereof, the Earl of Salifbury was

«¢ difcharged in 1690.”

- Itis manifef{ from this proteft, that 1t
muﬁ have been the decided and unanimous
opinion of the Houfe of Lords, that it
would have been determined by a diffo-
lution ; for it'is here affumed as a firft and
uncontrevertible principle s and if the next

ftep were true, - viz. that there was no dif-

- ference

ference between a prorogatlon and a diflo~_
]utlon, the concluﬁon of the dlﬁ"cntlents_
would have - been a ﬁn&ly mathematlcal_

, dcmonﬁration.

ThlS argument ‘has been greatly mifun-
dcrﬁood and therefore I muft endeavour
to make my meaning more mtelhglblm
1 affert, that it ‘appears from this pros
teft, that it is mamfe{’c, in the opmlon of
thc dlﬂ'entmg Lords, that the reft admitted
that a diffolution would determine an Im-
pcachment ; for they argue thus :—Youad-
mit, or it cannot be denied, that a dlffolu-
tion determmcs it but a proroganon 1s
cqulvalent to a diffolution ; ergo a proro-
gation determmes it. I care not, whether
the fecond {’ceo and the conclufion are
right or wrong; but the argument ‘incon-
teftably ptoves, that the diffentients thought
that none in their Houfe could controvert
the firft ﬁep or malor of thc1r fylloglfm.

Though I were 1gnorant of every propo-
ﬁtxon of Euchd s Elements, or were. con-
' I 2 - vmccd

s e
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vinced that every one of his conclufions ~ fpett to the prefent inquiry: but Drake’s¥
'i was falfe; yet, if I faw that he began with ‘cafe, in my mmd, is a very ftrong in-
” ‘aflerting, that ¢ things which are equal flance. to thew the prevallmg opmron of
i : ¢ o one and the fame thing, are equal to . the Houfe of Lords, in the year 1660;
i ¢¢ cach other, and that the whole of hlS for, after his convi&ion, by his pleading
g | geometry was built uponit; I thould con= © guilty, the Lords muft neceflarily have
clude that Euclid was convmced that © thought that the Impeachment would be

every man in his time, who had a clear . determined by the diffolution, and that

underf’candmg, affented to that ﬁmple pro- they could not give judgment in the next

poﬁnon -——But, fay the Gentlemen, who Parliament withaut a frefh trial ; for,. if that

deny the inference drawn from this pro- had not been their opinion, it is highly

teft, it gven proves our cafe; for we can probablc they would have withed to have

make as oood an argument as the diffen- - given judgment themfelves, and befides, if

tients. Wc fay that it is decided, that a ' it had not been at an end, I apprehend the

Prorogatlon does not put an end to it ; and Attorney-General cold not have profecuted

-your proteft affirms there is no dxfference - for the fame offence, in the inferior Courts.

between a dnﬁ‘olutlon and a prorogatlon s '
ergo, ‘a diffolution does not Put an end to 'f I‘-ltzharns, who, though a Commoner,

it: but they muft remember, when the was impeached by the Houfe of Commons,

mtelmedxate ftep was advanced there were | in 1681, for high treafon (another inftance

87 to 45 agamf’c it; fo it is near 2 to L - of the wild uncon{htutlonal experiments

againft their concluﬁon. S of thofe times), was indi¢ted,. and pleaded

h | - to the inditment, that there was an im-
“ ~ o 1 confefs, that none of the cafes pros peachment pendmo againft him for the
lﬁ duced by this Comxmttec, appear to me : , ' famc

¥ Vide Appendix, 25 May, 1717. = ..

il 10 prove much, except the firtt, with re-
i : t Harg. State Trials, Vol. IIL. p. 226

fpe& :
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fame crime. 'This plea was over-ruled by

the Court of Kings-Bench for: defe& in.
form. But as the Lords afterwards rejected
the Impeachment of Fitzharris, the infe=
rior Courts would now be Ju{’cxﬁed in.

declaring fuch a plea bad, from the inefli-
cacy or nullity of the Impeachment: but

where a perfon is 1mpeached before the
Houfe of Lords, of crimes of which they.
legallyand conftitutionally have cognizance, -
the pendency of the Impeachment, I appre-
“hend, might be pleaded in abatement to.

an indi@ment ; otherwife “this foleci{m

would be the confequence, that a perfon
might be punifhed in two different Courts
for the fame offence. 1 am aware that it -

has been held¥, that the pendency of one

indi@ment cannot be pleaded in abatement

to another, for the fame offence; but I
fhould think that this muft be confined
1o indiGments in the fame Court.

But, upon this fubje&, as I ﬁnd nothmg |
certain, I {peak. with difidence: but it is

furely

® R, v, Straiton Doug. 228, Hawk; o 34
& 1. &c

( 63 )

furely not ﬁhfeafonable' to ﬁippof'c | thﬁt the

Lords thought their jurifdiction at an end,
when they dlreé’ced the Attorney-General
t0 commence a fre(h profecutxon.

 Peter Longuevdle"ie had been 1mpeached
but was never profecuted after the diffola-

tion : but cight of his aflociates had been'

convx&ed ‘and hcavﬂy fined : fo the Com-<
mons might reafonab]y think that prevenm
tive: Ju{hce had been fuﬁicxent]y fatisfied.

It is remarkable, that Lord Stamford’s
{eems to be the only cafe of an indi&ment’

which was not profecuted with eﬁ"e&, in
the fame Parliament to which the mdx&-s
ment was fent; but, as it does not appear
that he ever was arralgned or pleaded to

the indi@ment, I can hardly think that,

any mference can be drawn from it. I
thould fuppofe, that an mdlé’cment pro-
per]v found by an mquef’c of 12 men, can

“never difcharge its office till it is quathed
by an a& of the court, or the party has

pleaded to it.. The words of the certiorars
are,
* Vide Appendix, 25 May, 1714,
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are, that ¢ We * do command you (the
« ]uf’ures of Oyer and Termmer), that you

¢ do fend, under your feals, before us, #

“ our prefent Parlmwmt all and ﬁngular
«¢ indi@ments, &c.” Upon the return of
this writ, the indiGment muft be in the
cuftody of the Clerk  or cuflos rotulorum

~of the Houfe of Lords; and I thould’

think that, without further certiorari or’
mandate, the next or any Parliament might
proceed upon it, like a comm1ﬁ'19nér of
goal-delivery, when the defendant is in
cuftody, upon “the Coroner’s 1nquci’c or an
indi@ment found at Quarter-Seffions ; and

1 thould i imagine, that there could be little

doubt but the Clerk of Parliament might
be dire&ted, by certiorari, to fend . this in-

di¢tment to the Court of the Lord ngh,

Stewa1 d.

1 fhall now COi;ﬁdCr fome Cafés in the

Courts of Law, which are fuppofed to be

authorztxes upon this ﬁlbje& I have given

the

% Vide the cafc of the Duytchefs” of Kingftony
Yol. X1, Harg, State Trials,

(65)

the cafe of Lord Danby at full lcngth in
the Appendlx ‘but I do not fee what in-
ference on either fide can be colle&ted from

it. The Court of King’s Bench, it is agreed,

have a dlfcretlonary power of bailing, even

in cafes of treafon or felony, perfons com-

mitted by the Houfe of Lords, when Par-
liament is not fitting; for circumftances

may appear, which may render it a debt of

juftice, that they thould be liberated: from

‘confinement ; and there would be a failure

in the difcharge of that juftice, if fuch a
power were not vefted in the Court of
King’s Bench. The next cafe is that of
Lord Salifbury, who had been ‘committed
in a former Parliament upon an impeach-
ment for high treafon: his 1mpr1fonment
had been continued ; and, upon an adjourn-—

ment for two months, he applied to the

Court of King’s Bench, to be bailed. His
counfel argued, that he ought to bé bailed,
becaufe he was entitled to the benefit of an
act of pardon. The Court declared they
could take no notice of that a®, becaufe
there were many exceptions in it.—And

| K with
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(66)

with refpe& to the other ground, the Court‘ '

of King’s Bench had never difcharged any

‘perfon committed by the Peers for treafon

or felony. And this queftion refpecting the
offec of a diffolution at that time, was cer-
tainly a doubtful point; as appears from the’
fubfequent inquiry and determination in the
Houfe of Lords, in this very cafe of Lord
Salifbury. And it was impoffible for the
Court of King’s Bench to declare, that the
Lords jurifdiction was at an end, when the
proceedings in confequence of the order of
1678, had made it fuch a fubjeét of debate
and controverfy. But whatever might have

~been the opinion of the Court, every perfon

muft think they aGed with great propriety ;
as Lord Salifbury’s imprifonmenf had been
continued by the Houfe after the diffolution,
and as they had only adjourned for two
months, when they remand his Lordfhip,
and recommend him to make an applicaytion
to thofe by whem he ‘had been coms-
mitted ®,
‘ | | "The
# Vide Lord Salifbury’s cafe gtﬂle::lgth,. in the
,'@;p?enc}ix,_ Ps xli,

“ &6

1

| ( 67 )

| The next cale is that of Peters and Ben-
ning,  which was a queftion, whether -a
writ of error, under particular circumftances,

abated by a diffolution ; in which it is flated,

that T.ord Holt advanced that impedchi-
ments continued after a diflolution. From
the internal ‘evidence of the cafe, one

wouild conclude, that Lord Holt muft have

faid dire&ly the reverfe, and that the re-

‘porter muit have omitted the negative par-
ticle. 'This may be thought 4n eafy way
“of difpofing of this extrajudicial ditum of

my Lord Holt. But I appeal to the candid

~or to the moft uncandid reader; if there is
~any confiftency in this, viz. ¢ And per

"

<« Holt, If -ain-impé‘aé‘hmehf be in one Par-
liameiit, and fome proceedings thereon,
¢ and then the Parliament is diffolyed, and
4 néw oné ‘Caued, there fnay bé a conti-
nuance upoh the inlpeachment; and he

¢

¢ quoted the cafe of Jaies dnd Bertly,”
&ec. in which a writ of error was deter-

mined bya prorogation.—And the whole
tenor of this cafe is to prove that writs of

“error determine by a diffolution, and that,

K2 , n
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( 68 )

in the year 1701, the Court of King’s
Bench were not bound by the extrajudicial
order of the Lords in 1678.

full length in the Appendix, p. xlvi.

Comyns’s Digeft has been ‘cited, where
this propoﬁtlon 18 fotmd viz. “ When a
¢¢ Parliament is diffolved, appeals or writs
¢ of error pending in Parliament do not

¢ abate by the diffolution, but the next

¢ Parliament fhall proceed upon them in

-¢¢ the flate which they were in at the dif-

s¢ f{olution, without beginning de novo.”
Ray. 383%. ¢ So an impeachment by the

¢ Commonsis not altered by a diffolution.”

“Ray. 383.

In Sir Thomas Raymond’s Reports, to

which Comyns refers, it is fhortly ftated,

“that Lord Stafford applied to the Court of

King’s Bench to be bailed ; and Mr. Juftice
Raymond fays, *¢ we did not think fit, in
s dxfcretion, to baxl hlﬂl, and we alledged

' “ hk.ewﬁc

% Parliament, p. 2.

- This incohe- " -

rent and heterogeneous report is given at

(o »‘69" )

s likewife the orders- of the Houfe of
«« Lords, though we did not rely thereon,”
which are as followeth : and then the order

- of 1678, &c. is ftated as in the ‘Appenidixg

So Comyns refers here to an author, who

fays the Court did not rely upon what they_

alledged ; and at beft, it is but an abridg-
ment of the order of 1678, Chief Baron
Comyns’s Digeft is a moft valuable diGtio-
pary ; but as every diGionary of language
contains many words which no good writer
or pérfon of delicacy would adopt, fo every
dictionary of law contains many propofi-
tions which no experienced or judicious
lawyer would rely upon.—Lawyers would

make ftrange confufion in the affairs of

their clients, if they gave them advice from
Comyns’s Digeft, though it is the beft book:
extant of its fort. It is intended only to
facilitate labour, by dne&mg us where we

may find more information upon the fub~

ject s and our conclufions muft be drawn
from a comprehenfive and comparative view
of the authorities at length..

Chief



{90 )
Chief Baron Comyns is always regatdéd
as very high authority; when he gives his

- own opinion; and refers to no other book ;
but otherwife, his Digelt is ncthmg but ah

alphabetical abridgment of the authors he
has read, without taking any refponﬁblhty

upon himfelf. But it may be afked, why

~does he not refer to the order of 16852
‘Becaufe it ‘is clear, that he had never un-

dertaken the arduous tatk of reading over

‘the Journals of the Houfe of Commons and
-Houfe of Lords, with an intent to make an

Lords Journals.

‘us, that ¢ a writ of error is determined by -

index or abridgment of them ; and moft
probably we thould have had no abftrat of
the order of 1678, if he had not found it
in Sir Thomas Raymond’s Reports ; and
even here, he makes no reference to the
But notwithftanding this
abridgement, in direct contradition to it,
two or three paragraphs afterwards, he tells

¢« g diffolution, and there fhall be another
e writ of error at the next Parliament,

« 5 Cro. 342.” And in the preceding
page, he informs us, That all orders,
: ¢¢ and

Judges and Magxﬁrates 3

('71 )

¢« and every thing before Parliament, detet=

¢ mine by a prorogatlon, except a _[czre

5 faczas and a writ of error,”

‘But in oppofition to thefe fragments of "

cafes, I might cite the authority of a very
learned author, who profefles to give you

what he thinks, upon mature and profound

deliberation, the beft law upon every fub-

ject he inveftigates, and who did not intend

his work merely as an afliftant to ftudents
and practifers, but a rule of aéhon for
I mean, Mr. Ser-
jeant Hawkins *. He fays, ¢ All the or-
“« ders of Parliament are determined by a
< diflolution or prorogation ; and 4/ mar-
¢ sors before either Houfe muft be com-
¢ menced anew at the next Parliament, ex-
¢ cept only in the cafe of a writ of error.”

In my opinion, all thefe cafes and quota-
tions prbvé exactly nothing at all; but , upon
a General review of the Precedents, it ap-
pcars “that th€1€ never was a cafe in which

A thc’ '

¥ Bk, 2. ¢, 150 fecte 74-
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the proceedings of an Impeachment were
continued after a diffolution, before the
Lords made the Order .of the 19th of

March, 1678 ; and that the cafes of Lord
Stafford and the other four Popith Lords,

Lord Danby, and Sir William Scroggs,

were legalized by no authority but that Or-
der. The cafe of Lord Peterborough and
Liord Salifbury was decided, after a full in-
veftigation and mature confideration of
principles and precedents anterior to 1678,
and from a convi@ion that the three {ubfe-
quent cafes had no legal and conftitutional
foundation : the authority alfo of this pre-
cedent derives fuch ftrength from the pro-

ceedings in my Lord. Oxford’s cafe, as to

bid defiance to every attack which induftry
or ingenuity can make againft it *,

1

But

- * Ifay nothing herc of the'Duke of Leeds’s cafe 3

though, from the account I have given of it, I

thould fuppofe that it will be thought rather to cor-
roborate, than to weaken the authority of the decis
fon in 1690, -

[ 73]
- But T fhall endeavour to prove that this
cafe is ftrongly fortitied both by ancient

authorities, and by general principles.-

I have alrezid-y obferved, that in our re-
fearches into the records of Parliament, we
muft be cautious in diftinguithing, when we
find the fame perfon mentioned in different

Parliaments, whether it is a continuation of

the firft proceeding, or whether in the fub-
fequent Parliament it is . not an original
tranfaction. . No one can be fuppofed to
have read the rolls of Parliament from the
beginning to the end; and therefore it is

impoflible to pronounce with certainty what

does not exift, or méy'not be found there.
But, amongall the cafes which I have exa-
mined, the Archbithop’s arraignment is the
only one, where there is a clear continua-

tion of the fame proceeding or profecution.
In all the reft which I have feen, where

‘the name is repeated in a fubfeq‘uent}Pa'rliae
ment, a new and original proceeding is in«

ftituteds  And from the time of Edward I.
L 0.

e ke



L esie

[ 74 ]
to. the reign of Henry VIIL.* I. have not
feen one petition which was prefented in
one Parliament, and an{wered .in another ;
and thro‘ugh all the rolls of Parliament, till
that time, every Impeachment is in the form

of a Petition.

In the .zoth of Edward III’., {everal .per*
{ons had been impeached, and various judg-

~ments pronounced, according to the offence

or prayer of the petition.

In the new Parliament, in the sift of
Edward IIL. after the petitions of the Com-
mons were read and anfwered, the Speaker
of the Commons informed the King and the

Lords, that feveral perfons had been im-

peachéd in the laft Parliament without due
procefs, and adjudged to undergo various

~ punifhments ; and therefore he prayed, that

in this Jubilee Year they might be reftored
to their former eftate and degree, notwith-
ftanding their judgments. The King afked

: if

# The printed records of Parliament extend no
- farther. '

[ 75 1

if his requeft extended to ‘ﬂall who had been
impeached ; and having declared, to all, the

King ordered the Commons to make a bill -

for each perfon, that he might extend his
grace to which he pleafed. Upon which
feven petitions or bills are prefented, in moft
of which it is ftated, that the perfon was
impeached in-the laft Parliament wrong-
fuﬂy and of great malice, and the bill prays

that he may( be included in the pardon.—.
After thefe petitions, there is this remark~

able memorandum :

- Fait a remembrer que en ceft Parlement

nulle ‘refpon;ce eftoit faite par les ditz Seig-
n’rs a les dites fept Billes cy deflus pro-
{cheinement efcritz, ne poet. eftre a caufe
que le dit Parlement s eftoit departiz & finiz a
mefme le jour, devant que rienz ne fuft pluis
fait a ycelles, Here is a clear dcplar’étion
that no anfwer can be given to d petition
but in the Parliament m which it is pre-
fented. ‘Though thefc petitions are here
called bills, yet they begin, like all the other
petitions, with Prie le Commune, or les
Communes priont, &,

L2 | In



R e

S e S S o el £

[ 76°]

In the #th of R. II. ng this entry is

made in the margin: ¢ Refponfio vacat,
“ quia fic non placuit Domino Regi pro
¢« ‘func illud concedere.  Et 7deo cancellatur
¢ & damnatur.”—-"This proves, that if
parliamentary petitions were not an{wered
in the fame Parliament, they were cancelled
and void. In the 3th year of Henry V.

(Rot. Parl. n. 16.) we ﬁnd a very remark-
able inftance, which proves, that the Com-
mons thought this an eftablifhed part of the
conftitution, and they: feel great - Jealoufy
and apprehenfions that an innovation might
be mtroduced in confequence of an extraor-
mnary c1rcumf’cance., While Henry Was in
France, the Duke of Gloucefter was ap-
‘pointed his Lieutenant, and Guardian of the
kingdom, and a Parliament had been fum-
‘moned by writs under the tefte of the Guar-»

“dian. In this Parliament feveral of the ‘pe-
‘titions are anfwered, ¢ Soit faite comme eft
dCﬁlC, file pleﬂt au Roi,” and “¢ Soxt advxfee '

par | le Rot.”

 From

!

[ 771
" From thefe conditional an{wers the Com-
mons faw that it might introduce the cuf=
tom of anfwering petitions out of Parlia~
ment, or of refuming them in another Par-
liament ; and therefore to prevent this inno-
vation they prefent a petition, in which they

ftate, that they are informed by feveral of

the Lords, that their petitions prefented in
this pxcfent Parliament were not to be en-
grofled before they are fent into France to
the King for his royal affent : they therefore
pray that it may be ordained in this prefens
Parliam{ent, that all the petitions prefented
in this prefent Parliament may be anfwered
within the kingdom of England during this

Jame Parliament ; and if any petitions re-

main not anfwered, and not terminated
during this fzme Parliament, that they
fhould be void, and of no effe@®; and that
this ordinance may be obferved in every fu-
ture Parliament.—Refponfio. = Soit advifée
par le Roi.*—Here the Commons pray that
thelr own. petmons, 1f they are not abfo-

lutely

* This petition is fo deferving of attention, that
1 have given it verbatim in the Appendix, xlviii.
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[ 78 1]
lutely concluded in the fame Parliament,

may never be refumed, but may be perfectly
void. And it -clearly appears from" the

former authorities, and from the nature of -

this cafe, that this is a petition for the pre--
"fervation of the ancient law, and not for
the introduion of any new regulation.—
This anfwer feems to import the fame as

¢¢ Le Roi s’advifera,” which has always been

confidered a negative, . But as this ordi-
nance was intended to prevent, and not to

~produce an alteration, of courfe the lawand
ufage of Parliament remained as. it was.

before.

1 have not obferved more than one pro-

- rogation recorded in the Rolls of Parlia~-

ment, before the time of Henry the VIth;
but from . the beginning of his reign, till

the end of the reign of Henry the VIIth,.

there i1s a prorogation rccorded in almoft

every Parliament, in Latin ; except in the

2d of Henry VI. it is in French.

But

(79 ) |
~ But what is moft extraordinary, and

what is a ¢ confirmation ftrong as proofs
of holy writ,” of this doltrine, that im-

-peachments and all bufinefs in Parliament

end with a diffolution: in every proroga-
tion, one reafon affigned for the proro-
gation is, that the bufineffes before Parlia-
ment, on account of f‘heir arduoufirefs, cari~
not be difecuffed and finally terminated, before
Chriftmas, or fome other time, when it
becomes neceflary for the Members to re-
turn home ; therefore the King prerogues -
them to a future day, when they fhall
re-aflemble, for the final conclyfion and de-
Sermination of the faid bufinefles.

For what poffible purpofe can this rea-
fon be affigned for a prorogation, but
becaufe every bufinefs muft be recom-
menced after a diffolution. It might be
conjectured, perhaps, that this was done to
fave time, as they might be prorogued to 2
day before which -they could not be con-
vened after a dtffo]u*wn ; as, by the Magna
Cha:ta of ng John, it was provided,

there
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there thould be 4o days between the tefte
and the return of the writ of {ummons.
But that reafon fails, as in moft inftances

‘they are prorogued for more than 4o days

{ometimes for two or three days more or
lefs than 40; but often for two, three, or
four months. In the firft cafe which I
have met with, 21 R. 1I. c. 36. this
reafon is affigned thus :—The King, con=
fidering that gleat caufes and matters moved
and pending in this Parliament, could not
be terminated at that time, and for other
reafons, adjourned the Parliament. Some-
times thus :—¢¢ Quod diverfis petitionibus
¢ in eodem Parliamento exhibitis, minime
«¢ refponfum fuerit, nec adtunc commode
¢¢ fieri potuerit, Rex, &c. di¢tum Parlia-
«¢ mentum prorogavit.” 31 Hen. VI.n. 20.

But in general, with very little variation of

expreﬁion, the Chancellor declares : ¢ qua-
¢ liter-regotia Parliamenti, propter ipfo-
¢ rum negotlomm arduitatem difcuti non
¢¢ poterant nec finaliter terminari, Dominus
¢¢ Rex prexens Parliamentum duxit pro=

o rogandum, et prorogavit to a time and
‘ ¢ place,

( 8t )

¢ place, when and Where, pro finali con«
¢¢ clufione negotlorum Parliamenti predicti
« convenirent,” ‘That there may be no
doubt that a prorogation was preferred' to
a diffolution, to prevent the deftructive ef-

fects of the latter ; in three inftances, at the

leaft, it is exprefsly declared :~—¢¢ quahter
<« negotia per Communes, ante dj iffolutionem
“ gjufdem Parliamenti providend’ ordinand
% & notificand adoptata, difcuti non pote--
¢ rant, nec finaliter terminari,” the Parlia-
ment is prorogued. 8 Hen. VL. n. 165 27
Hen. VI. n. 10; 12 & 13 E. IV. n,
Il. -

'

There is generally a reafon afligned, why

" the Parliament fhould be difmifled, as

that the Noblemen might have leifure

to enjoy their recreations, and the Com-

mons, °¢circa congregationem frugum,”
to colle@ their crops ; or on account
of the approach of Chu(’cmas or Eafter,
&c. but the reafon why they are difmifled
by a prorogation, and not by a diffolution,
is always this, that bufinefs is unfinifhed.

| M In
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in one cafe, a particular bufinefs unfinithed
! p

‘is fpeciﬁed the record of which proro-

gation I have given at length in the Ap-
pendix, p. xlix.’

The reader will now fee what ftrong
ground I had to intimate, that it was
probable that the Parhament might be pro-
rogued and not d1ﬁolved on account of the
pendency of the arralgn'nent of the Arch~

b}ﬂmp of Canterbury. But no diftin&ion.

which I have been able to difcover, in the
Rolls of Parliament, is made in the peti-
tio & megotium of an 1mpeachment, and
the other negotia & petitiones before Par-
liament ; and it will be 1ncumben; upon
thofe who maintain that an imp;aéhment
can furvive a diffolution, to point out when
and how that diftin&ion E)riginated. My
Lord Coke cites his maancript,-—,-Modus
tenendi Parliamentum, &c. which declares

¢« The Parliament ought not to be ended,

s whlle any petition dependeth undifcufled,
(11 or

( 83 )

¢¢ or at the leaft, to which a detexmmate
¢¢ anfwer is not made.”*

»iv\Prynne, with his accuftomed hoftility
to this manufcript, declares, ¢¢ that though
¢¢ this is an ufual, it is no general binding
¢ law or cuftom; many Parliaments héving

¢« been ended before all petitions in them

¢¢ have been anf{wered ; yea, certain Lords
~ ¢« and other Commiffioners, or the King’s
¢ Council, have been appointed to.an{wer
¢¢ after Parliaments ended ; and refers to

¢ yarious inftances:” but in all thofe in-

ftances, thefe Commiflioners were ap-
 pointed by the authority of Parliament
o itfelf. '

After thefe authorities, we f(hould be a
little furprifed, if the proceedings in the

Hen. VI, were a contradition to them.—
M 2 But,

* 416{{. I,
+ Pryﬁ.ne’s Animadv, 15,

Duke of Suffolk’s cafe, in the 28th yearof

e e et i B
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But, upon a minute examination of that

cafe, I find, in every inftance, it-is {trictly
conformable to this general do&rine.

In the 28th year of Hen. VI. * the

Commons, by their Speaker,. accufaverunt

et impetiti fuerunt Willielmum Le la Pole

Ducem de Suffolk, de quibufdam proditioni-

bus, Sec. prout in quadam BILLA certos ar-

ticulos continente magis evidenter apparebit :
and they befeech, —u? dicta billa in
prafenti Parliamento  inallitaretur 5 and

that it might be proceeded againft the
"Duke 1 coden Parliamento, according to
- the law and cuftom of England. —And

after flating the articles, they conclude,—
¢« And of all the treafons in thefe articles

- «¢ contained, we accufe and eﬂf{pegbe the {aid

¢ Duke of Suffolky—and pray, that this

s¢ be enac?, in this ydur High Court of-

¢¢ Parliament, and thereupon to proceed,
¢¢ in this your prefent Parliament, as the
s¢ matters aforefaid require, &ec.”

"They
# N, 18,

( 8 )

They afterwards prefer additional ar-
ticles, which they conclude as before.—-
The Duke an{wered the articles, but did
not afterwards put himfelf upon his Parage,
but fubmitted himfelf to the King’s rule &
gouvernaunce. And the King ordered him

to bebanifhed the kingdom for five years;

upon which feveral of the Lords requefted
to enter a proteft, that this was not done
by their advice and concurrence, and that it
might not afterwards be confidered as a
precedent. ‘

In the next year, the 2gth of Henry VL.

a new Parliament after a diffolution was
{ummoned. The new Commons were dif-
fatisfied with the proceedings of the King
with refpect to the Duke of Suffolk in the
laft Parliament. But they do not demand
that he fthould be put upon his Peerage, ac-
cording to the articles of impeachment ex-
hibited in the former Parliament, and that
he fhould be proceeded againft according to
the law and cuftom of Parliament, and that
a proper judgment fhould be pronounced
upon
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upon that impeachment ; but they carry up
a petition, in which they {tate at length all

the former articles, and the proceis thereon,

" and requefl that it may be granted, crdained, |

and eftablifhed, that the faid Duke fhould
be deemed and declared a traitor. 'The
King anfwers, ¢ Le Rois’advifera.”*

This is clearly a bill of attainder, and as
much a new and original proceeding as Lord
Strafford’s bill of attainder was {eparate and
diftin@ from his impeachment.—So far I
withed to confider this cafe upon the autho-

rity of the records of Parliament folely ;
- but if we can give credit to the chroniclers of

the times, this could not poflibly be a con-
tinuation of the impeachment: for at this

time the Duke had not only been banifhed,

but had been beheaded ; and this confe-
quently muft have been a bill of attainder

“after his death,

Moft

# T have given the firft partof this petition or bill
verbatim in the Appendix, p.1.; the remainder only
ftates at large the confeque'n‘ces of the attainder—ae
forfeiture, corruption of bleod, &c.

( 8 )

Moft of my readers will remember the
Duke of Suffolk and Captain Whitmore,
in Shakefpeare’s Henry the VIth.

But I' fhall now examine how far the
decifon of 1690, and thefe ancient authofri-
ties, are fupported by general principles.

TImpeachment is a kind of criminal pro-
fecution, which modern times have reduced
to fyftem and confiftency. It is certainly
Jui generss, and in many great points diffi-
milar and unanalogous to every other {pecies
of criminal procedure. The Houfe of Com-

mons, when they impeach, have been de-

nominated, by high authority, the * folesnn
Grand Inqueft of the Nation ; but this mult
be regarded rather as a compliment to exalt

their dignity, than an aflertion that, in rea~

lity, they exercife the function of a Grand
Jury, and are to be governed by the fame
rules. If we purfue the allegory (and in
truth it is nothing more), we thould degrade

the Lords to the lefs dignified chara@er of

the Petty Fury of the Nation,
. N ; | With
* Lord Hale, P. C. 150.

-
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~ With the fame propriety, the Atforficy~

General, who ex officto can file an informa-~

. tion for a mifdemeanour committed in any

part of England, upon which the defendant
may be tried, without the intervention of a
Grand Jury, might be called 2 Grand In-
queft of the Nation. The Commons, in
one cafe, like the Attorney-General in the
other, are, in ecvery ftage of the pro-
ceeding, merely profecutors ; but, as they

' profecute in the name of themfelves and all

the Commons of Great-Britain, they need
not require a more honourable appellation.

. When they inquire whether there are

grounds to impeach, they do nothing more

than what is done by every confcientious
profécutor,' who, with {crupulous caution;
will convince himfelf that there is a juft
reafon, or probable caufe, to prefer the ac-
cufation; and both from principles of
j.\iﬁiée, and the current of authorities, ‘the
Houfe of Cominons are bound to admit the
party to go as far into his defence as he may
think proper, or be advifed. o

: : - ' But

(89 )

~ But though the Houfe of Corimoris afe
thie profecutors who Have joined iffiie with
the defendant in an impeachment, I Hould
think it but 4 puerile argument, that the im=
peachiment is at an énd by the extinction of
that Houfe; as an action or an appeal abates
by thie death of the plaintiff. Al thé Com-
mons of Great Britain, whether the expref.

fion may be taken in the ancient fénfe of the

eletors, or in the modern vulgar accepta=
tion of #h¢ people dt lirge; may be pre-
fumed, like the King,* never to die; but;
as the new Houfe of Commons, and the
new Managers; may be fuppofed to bé
pcrfé& ﬂran‘gers to the p"érty,; and to the
progrefs of the fuit; oné would be apt
to fufpe& that theé profeeution would
be an unconneéted and incoherent pers
forma_nce,‘ unlefs the new Houfe adopted
the famie means to obtain information
as the preceding Houfe; that is, by an
’ N original

* Though, if one be indited in the time of one
King; and plead to iffue; and afterwards the King

dies, he thall plead de noveo. 7 Co. 31. but now cer--

trd, by 1 Ann.c. 8.
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original inquiry: and how is it poflible
that thefe frangers can be convinced of

the Julhce and propriety of the continua-

tion of the trial, but by an examination
of the whole Houfe, or a report from
their Committees, or, in fhort, but by the

fame means by which the juftice and pro- .

priety of its commencement at firft were
manifefted?

Whatever is true when part of the Houfe
is changed, will alfo be true if the whole
were changed. The Membcrs of the Houfe
of Commons have a right to infpect the
Journals of the Houfe of Lords; but that
is a right which will not affift them upon

‘this occafion’; for the evidence upon trials

before. ‘the High Court of Parliament is
never recorded. The Lords, upon the
prefent trial, have ordered it to be taken
down by clerks, and afterwards to be prmted

for their own benefit.  But they were not

bound to make fuch an order ; nor can the

Houfe of Commons claim any advantage
from that circumftance ; and therefore it
1s

Mt Wi
i

( 91 )

is pOﬁ]b e that a new Houfe of Commons

may know nothing more, and have no

better means of procuring information, of
the progrefs of an impeachment unfinithed
in a former Parliament, than they would
have of being acquainted with the circum-
ftances of a trial condu&ted before the
Court of Seffion in Scotland. If it thould
be alledged, that the former Managers
might inform the new Houfe by affidavits,
I can only fay that the Conftitution has
pr'ovid‘ed no power to compel {uch affida-
vits, or to give authenticity to them; for

even if they were {worn before the Chan- -
- cellor and the Houfe of Lords, they would

only be wafte paper, and have no more
validity than a common letter ; nor is there
any power to compel the former Managers
to undergo an examination vvd voce at the

~bar of the Houfe. Bat this certainly is only

an argument ad inconvenienti or ex abfurda.

When we look back to ancient times,
we behold much confufion and obfcurity ;
but yet there are certain objects which

| N 2 anti-
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‘antiquarians can diftin&ly delineate : in

general they agree, that when the Com-~
mons, or a certain number of the minog
Birons, or free tenants of the Crown,
were compelled by the King to attend the
High Court of Parliament (a duty from
which they had before been exempted, and
a rlght which they feldom had had an incli-

_nation to affert), being too numerous, or too
diffident, to fit in the fame Houfe with the

Lords or greater Barons, they became hum-
ble petitioners to the King and to the Lords,

~to redrefs the grievances with which they
“and the country were opprefled®*. Their

petitions, either by ftating general com-
plaints, contained a prayer to provide

meafures to prevent, or, by deferibing

particular offenders, a requeﬁ to puhi{h
and corre& ; and the grant'of the petition
with Soit droit fait comme il ¢ft defiré, or Le

-Roi le veur, became the judgment of the

Court, or the law of the land,

% Les Communes prient & nofire Seigneur Rol, & a
59

~ for Confeil, &e. in the old Statutes and Record

j)ﬂfme

{ 93 )

The one fpecies of petitions was the

@rigin of Impeachments; the other, of
A&s of Parliament. Thefe are coéval,
and fo nearly related to each other, that
they ftill bear a firiking refemblance.
Selden, in his Judicature of Parliament,
fays, that in ancient times the King ex-

prefled his affent to the judgment in an

Impeachment for treafon or felony. The

‘conviction had then the declared concur-
~rence of the Three Eftates of the Legifla-

ture.¥ - In treafon and felony, the judg-
ment is defined by the Law ; but that

- judgment, as in other Courts, cannot be

pronounced by the Lords till it is demanded
by the Commons ; and therefore, as they
poﬁ'c(s this tran{cendent power of pardon-
ing immediately after the verdi&, it would
be injuftice to the party, if the Commons
were not acquainted with thofe circum-

ftances which might recommend him to

that

% In all the old authorities, it is the King and
the Three Eftates : but I know no ufe in {eparating
the Lords Spiritual from the Lords Temporalj it
fimplifies both the ideas and expreffion to call the
King, Lords, and Commons, the three Efates.
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that benefit. In other cafes, the extent of

the judgment within certain limits is in

the difcretion of the Court; but it muft
be previoufly demanded by the Co'm(mor;_s.
This feems to have been well underftood
between the two Houfes fo long ago as the
1t Hen. IV,* when the Commons declare
‘that the judgments of Parliament appertain
folely to the King and to the Lords ; and
the King replies : ¢ Mefmes les Com-
<« munes f{ont petitioners & demandours, &
<« que le Roi & les Seigneurs de tout temps
< ont eues, & averont de droit les juge-
*“ ments en Parlement en manere come
¢« mefmes les Communes ount monftrez.”
So, though the judgment is pronounced
by the Lords, the Commons are deman-
dours ; and if the execution of it is not

arrefted by the pardon of the King, it fill

has the aflfent of the three Eftates of the

Legiflature, or fupreme power of the Na-

tion.

~ The Impeachment of a Commoner fre-
guently. contains a confiderable portion

of

* Rot. Parl. p. 79.

(95 )
of legiflation; and it is generally under-
ftood, that the two Houfes of Parliament
‘may create both a crime and jurifdition
unknown to the Common Law, as admi-
niftered by the inferior Courts ;¥ for, till
“the 13th of Geo. III. c. 63+, no offences

what-

# The Houfe of Lords, in Fitzharris’s cafe, re<
jeted the Impeachment for treafon, in conformity.
with the declaration of the Barons, in the cafe of
Simon Bereford, 4 Ed. IIl. 4 Bl. Com. p.259; be-
caufe he was not their peer, and other Courts were
competent to bring him to juftice : but they have’
never declared that they will not receive an Im-

~ peachment for a mifdemeanor cognizable in thein-,

ferior Courts by indiftment or information. In-
deed, there feem to be feveral cafes to the contrary.’
Drake’s cafe clearly proves that the libel was .fuch,‘
that the Lords thought that' the Attdrney-Gcn‘eral
might prolecute: Dr. Sacheverell, I apprehend,
might alfo have been procecded againft by in-
di¢tment or information. ‘This difference of ¢on-
du& in cafes of fclony and mifdemeanor, is not, I
think, eafy to rcconcile.

+ This a& contains a fe&ion which provides,
that, when the'Chancellor, or Speaker of the Houfe.
of Commons, fhall fend to India for evidence, nc
bill, or other proceeding depending in Parliament,
fhall be determined by a prorogation or diffolution,



o

;f} whatever, e*{cept murder, commltted Thxs may be thought to prove nothmg,
,j india, were cogmzable n he ordmary by provmg too much as it would make
‘f Courts of ]ui‘uce in England but, i : any Impeachmcnts elther determmc by a pro-
i atrocious or ruinous act had beets commiitted rogation, or an unﬁm(hed {’catute contmue
,z there by 2 Britith fubje&: the perpetrator,; in ﬁalu quo after a prorogatxon. “There can
Zj I conceive, might; in all txmes, have beeén’ be little doubt but thlS ufed to be the cafe
% COmpeHed to anfwer for it as a bigh crimé with pubhc ftatutes ; and it is only altered

“and mifdereanor, id an Impeachment bex by a refolution of each Houfe not to affcnt
fore Parliament. before the King to a bill which had not

4 , AT pafled the other Houfe in the fame fefﬁon.
I premife this panty in the orlgm, and And, that the Houfe of Commons may
ﬁmllarlty in the exercife, of the Ieglﬂature | not be furprxfed when the Kmo convenes
the two Houfes in full Parhament the

and judicature of Parliament, to fuggeft; 1
that, in doubtful cafes, we may faitly draw '* Lords always previoufly fend 2 meﬁage to
the Commons, to inform them that a bill
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an inference from the otie to the othier, and %

conclude, that if the two Houfes, after a

diffolution, have not power to complete an

irxiperfe’& A& of Parliament; they have not
jurifdi€tion to continue an unfinifhed Im-=
peachment. |

This

tlll the cwdence arrivess but the claufe is drawri
With great caution, to prevent Parliament from ex=
prefling any opinion relative to an Impeachments
8o, from this act, no argument can be raifed,

fent from them has pafled through the
ccremomes of their Houfe; and it after-
wards receives the joint affent in the Afflem-
bly of all the Eftates. That the ng could
have given his aflent to a bill paffcd the
two Houfes any number of {feflions” before,
provided it was in the fame Parliament, is
clear from Brooks’s Abudgment,* where ‘
thxs is lald down: - e

* T itle Parlemént? pl. 86, 33 Hen. VIIL.
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¢ If there be divers feﬁ'lons in one Par.

$¢ liament, and the King ﬁgm not a bill £l
L f the Z(yi then- all is but one and the fame
Ay day, and all thall have relation to the
¢¢ firft day of the firft feflion; and- the firft

¢ day and the laft are but one Parlxament

ff_“ and one and the fame day, unlefs fpemal

¢ mention be made in the aé&t when it

¢¢ fhall take its force ; but 'every'feﬁion
‘¢¢ wherein the Klng ﬁgns bills is a day by
A itfelf, and one Parliament by itfelf, and
‘¢ fhall have no other relation but to the

-

¢ fame feffion.” . o,

But fo late as the 38th Hen. ‘\'/".I*AWC

t find an lmpeachment anfwered by the ng
| premfelv in the fame words by which he

nges hlS negatlve to a pubhc Paatute

The Commons 1mpeach Lord Stanley

for notebrmgmg his tenants to fupport the

ng, and becaufe his brother had joined

the Earl of Salifbury at the battle of Blore-

heath. 'The Impeaghment begins thus :
13 TQ

# N 38.

o

( 99 )
& To the Kyng our Soveralgne Lotd.

& Shewen the Commons in this prefent
@ Parllament aﬂ'embled & and then it ftates
the artlcles, and concludes : ¢ Of all Whlf:h

s mattefs doon and commytted by the. faid
& Tord Stanley, we youre faid Commons
& accufe and empeche hym, and | pray your

& mooﬁ: hlgh Regalie that the famne Lord

“ be commytted to prifon, there to abide
¢ after the fourme of lawe.”—To which
{he ng 1mmed1ately anfwer Le Roz $ aa’-

wvifera.

Somie. gentiemen have thought that pera\
haps the record may remain in force, like
the record of an mdlé’cmcnt, or of an 1n-
queft ; but they will fee that it has never
been treated as fuch, exgept between the
years 1678 and 1685 : but it has always
been confidered a parlxamentary record, of
iike the record of a ftatute, which, unlefs
determined in the fame ‘Parliament, acord-
mg to the words c:ted bexore, cance/l(ztuf
59" damﬂatur.

O 2  Bu
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But the great prmcrple Upon whlch all
proceedmgs dependmg in Parliaiment are
“or. were determired by a dxﬁ'olutlon, is

this, viz. that the writ or commlﬁlon by »

whlch the Court fit and exercifed }unf—
dxéhon, is at an ‘end. It eannot but be
obferved with what relu&ance the two

Houfes of Parhament acknowledge any

kindred or connetion with the inferior
Courts. They conﬁder it an humlllatmg
cireumftance to have any prineiple in com-
mon with a quarter-feflions : but there are
certain principles which pervade the whole
fy{’cem of law, like eertain principles in
nature which extend throughout the uni-
verfe. Itis no diminution to the fp]endor
- of a‘diamond, that it owes its welght to
that prlnc1ple which gives a proportionate
degree of gravity to a pebble, and ‘we are
told that the father of our phllofophy, by
obferving that an apple was drawa to the
earth, juftly concluded that,. by the fame
prmmple, the piants muft be drawn towards
the fun. But as it is generally fuppofed that
xhc Courts at Weﬁmmﬁer were originally

| only

( tor )

‘only comittees from the Aula Regis; ot |

the High Court of Parliament,  the -tW’o
Houfes heed not be athamed if they ﬁnd‘
there preferved entire thofe principles,
which were at firft derived from them-
flves. ‘The Barons of the Exchequer
fiill retain their primaval - title. It has
been a common obfervation in every com«
pany, that, as the Houfe of Lords 'is 'a
Court ‘of ‘Record, thézr proceedmgs mufk
continue in fatu gzzo, like the proceed-
ings of the Courts at Wef’cmmﬁer, and the
Court of Q\uartcr-Sefﬁons '

1 am 'inclined to think,’ }t’oo,'th’at'thé
continuation of the proceedings in all
Courts ought to be precifely the’ fame,
unlefs a™fatisfactory reafon can be aﬁigned
for the difference; and, by the Commori
Law, I apprehend, the H!gh Court of Par-av

‘Hament, the Courts at Wef’cmmﬁer, the .

Court of Quarter-Seffions, and perhaps
all other Courts, were fubjet to the fame
rules, with regard to tlie commencement
and termination of thexr jurifdi&tion: but

o fcvcraE
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feveral Ats of Parliament have made regii< - diffolved; and confequently, all writs and
ations in the Courts of Weftminfier and caufes pending b.fore the commlﬁxoncrs |

Quarter-Sefiions, which have not extended abated, and muft have been inftituted i”s
to the Court of Parliament itfelf, = " afreth. Chicf Baron Coda’yns fays,  Af 1
SRR Lo o ¢ Common Law, all a&xons abated by the
Ieis a general principle in the Eoglifh -« demife of the King, and the defendant

Law, ;that the King is the fountain of -all
jurifdiction, . and that all Judges derive _upon thxs fobje®, may be feen in the

their authority from him by commiffion or 6t chapters of 2 Hawkins’s Pléas of
writ; which wora: are frequently, upon , P

this fubjcé’c fynonymcas* : and it is alfo
an}othe_r general prmcxple, that, upop a re=
vocation or diffolution of that commiffion, !
all caufes and proceedings before the Judges
appointed by it, were determined, and |
muft be commenced de 7ovo before their ftic=
ceflfors. 'This latter principle feems to bé
gi'ounded upon a fundamental rule of juf=
tice, that no Judge fhall condemin whom

¢« went without day “Much learnmg

the Crown ; 7 Coke’s Reports 30, where
there is a chapter upon the difcontinuance
of procefs, by the death of Queen Eliza-
beth; and the Ratute of 1 Ed. VI, c. 7,
Wthh, by its provxﬁon for the future, will -
nge the reader a perfeé‘c idea of the cffe®
“of the diffolution of a commiflion, in the
inferior Courts, by the Common Law. By
! virtue of commiflions from the King, the
he has not heard, or whom he has but par- Judges of thc different Bench-cs atsV.Vycft-,
) o mirnfter

tially heard; and the proceedlngs before o »
* And therefore dlfcharged Thefe are Chief 1

ith refpe | N | 1
hlS predeceﬁbr me{ ‘with fp €t to Ium’\ : Baron Comyns s own words. Com. Dig. Abatemcnt, TS

be confidered coram non judice. Upon the H. 38. It is remarkable that all judgments of ace ;
death of the King, all commnﬁ‘ ions were quittal do not fay the defendant is innocent, or
4 difs |+ difcharged, but quod eat fine die, or fhall go without

‘*V H i, n - . a day; i e, any further time ﬁxed for his re-ap-
2 Hawks 20. ‘ pearance in "Court. -
i
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minfter, and the Juftices of .the Peace,
exercife their authority. . The ‘Terms at

‘Weftminfter, and Qx,arter-SeﬂionS in the

country, are only prefcriptive or {tatutable
times, from which and to which they con-
tinue and adjourn their jurifdition; but,
whenever their commiffions expired, all
caufes before them were determined, By
the Common Law, a new commiffion of

the peace was a fiperfedeas to, or a diffo-

lution of, the former commiflion, and all

bufinefles pending before the Juftices mufk

have been at end; for it is exprefsly pro=

vided, by r Ed. VI. c. 7, that no procefs

thall be difcontinued by the grant of a new
commiffion.* The fame is alfo provided

‘with refpe& to feveral other commmif-

{fions.

In conféquehce of feveral aéts of par-

liament, intended to fecure the indepen-

pendence of the Judges, and the perma-
nence of their proceedings, the commif-

 fions of the four Judges of any one Bench

can
® See alfo 11 Hen, VI, c. 6.

( 1085 )

can hé‘rdiy ever be annulled at once, and-

the a& of any one of them is effeCtuali: s

but, if all the Judges, for inftance, of the/
- Court of King’s-Bench, ‘fhould die before

2 new patent was granted 1 apprehend

that all actions and,profecutxons would. be .
as much determined as they were by the.
demife of the King, before 1 Ed. VI. c.7..
Commiffioners of Oyer and Terminer muft
both ‘hear and determine the whole of a

profecution before them ; and confequently
the Commifiioners, under one commiflion,

can have no cognizance whatever of what

paflfed under thofe appointed by a former
commiffion. Commiflioners of Gaol-De~
livery can try a prifoner upon the Coroner’s

- Inqueft, or upon an Indi¢ment found by

the Grand Jury at the Quarter-Seflions;
but by the Common Law, if a prifoner
had been tried by a Commiffioner of Gacl-
Delivery, and had been found guilty by
the jljfy, but no fentence had been pafled
upon him, the next Commiflioner of
Gaol dchvpry had no authority to- pro=

P nounce

% 5 Hawk. 3

Lenv
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nounce judgment; and, if he had been put
again upon his trial, he might, it feems,
have pleaded auzrefoits convic? ; for the

““ plea* of autrefoits convic?, or a former

¢ convition for the fame identical crime,
“¢ though no judgment was ever given, or
¢ perhaps will be (being {ufpended by the
‘¢ benefit of clergy, or other caufes,) is a
¢ good plea in bar to an indi€&ment ; and
¢¢ this depends upon this principle—that
‘* no man ought to be twice brought in
“ danger of his life for one and the fame
¢ crime,” |

"Therefore, when a felon had been con-
victed by a verdi&, if the Judge had neg-
Ieted to pronounce judgment upon him

- before his commiffion expired, the conviét

muaft afterwards’ have been difcharged, for
he could neither be fentenced nor re-tried
by another Judge; and therefore, to pro-~

vide againft this cafe (probably fome re-

markable inftance had occurred), it is ex-
| prefsly
* 4 Bl, Com. 336.

( 107 )

prefsly enaced by 1 Bd. VI. c. vii, £ 5,
¢ that the Juftices of Gaol-Delivery fhall

~ ¢ have full power and authority to give .

« judgment of death againft fuch perfon
¢ {o found guilty:” and My Lord Coke
fays, ¢ Before this a&, at the Common
¢« Law, if a man had been indicted and
“ convicted by verdi& or confeffion, before

¢ ‘any Commiflioners, and, before judg-

¢ ment, the Ki'ng died, in that cafe no
“‘judgment could have been given; for
¢« the King, for whom the judgment
¢ fhould have been given, was dead; and

«“ the authority of the Sfudges who [bould

‘¢ give judgment, was determined; and this
¢"act doth remedy thofe fpecial cafes.®”

The reader’s mind cannot but anticipate
“the application of thefe general and exten=
five principles to the writ, or commiffion,
by virtue of which the High Court of -
Parliament is conftituted. When the King

P2 has

¥ 4 Co. 30,
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has ordered * quoddam  parliamentum ngl-
trim teneri, ory, a certain Parliament to be
~holden, cach Peer has a right ex debito Juf~
 titiee to a writ of {ummons; but he has
no inherent legiflative, or judicial capacity
annexed to his perfon; and till he has
- recetved his writ of {ummons, or commif-
fion, he has no right either to a voice or
feat in Parliament: to this commiffion, he
owes his authority; and that power which
can create, can at any time deﬁroyi {o the
jurifdiGion of the Lords, like the jurifs
di¢tion of all Judges and Juftices by the
Common Law, can, at any time, be de-
termined by the a&t, .or the death of the

King+; and before the triennial ad, like all .

other commiffions by the common law, it
had no other limit, Ffom the hereditary
right of each Lord to a writ of {fummons
when a Parliament is convened, man'y_ 1ma-
gine that it muft be an h‘ereditary,.or rather
an
* Thefe have been the words, in all times, both
in the Lords’ writs and Commoas’ writs.

4 By 6 Ann. c. 7. continued fix months after-
wards.

-

( 109 )

“an eternal court. But from this it would

follow, that they might be a court inde-
pendent of the Commons, or independent
of any commiflion. This is a right which
may be waved, and an obligation which
may be difpenfed with. And no Lord can
exercife any judicial or legiflative act but
when he is poflefled of his commiffion, or
writ of {fummons. Itisnoargument, to fay
that their proceedings ought to continue in
Satu guo, becaufe they are the fame per-
{ons ; for the fame Judges might, upon a’
vacancy of their commiffions, have been re-
appointed to the fame bench: yet we have
feen, by the Common Law, every caufe
muft have been re-heard.

- And, in fa&, the prefent Houfe of Lords
may confift of entirely different members
from the next Houfe of Lords; for, one
half might ecither not infift upon having

- their writs of fummons, or might be ex-

cufed their attendance in one Parliament,
and the other half in another.

With
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NVith regar he probable change.
With regard to the p hange
among the Scotch Peers, no argum

can be drawn from that circumftance, be=
caufe, whatever was the law upon the

{ubje&, before the year 1707, it was not

intended to be altered by the Act of Union
with Scotland. ' A

If the queflion was nearly iz eqzzz/zérzq,-
perhaps the convenience or inconvenlence

of prefent circumftances, might caufe one
fide or the other to preponderate.

From thefe principles, we fee the diffe~

rence of,the cffe& of a prorogation and

~diffolution; for, after a prorogation, the

‘Lords and Parliament ftill fit under th.e
fame commiffion, and a prorogation Iis
exactly fimilar to an adjournment from
term to term, and from quarterffgfﬁons
to quarter-{eflions¥.

“The

% 1 Lord Raymond, 343. Treby, Chicf Juftice,

and the Court, declare, that .the principal of the
Parliament is the King; and when he comes to

meef

~ “ourned by the King

[ 1ir |

The diffolution of Parliament imports

the fame as the diffolution of every other
Court, by the abrogation of the commif-

ﬁon. We have feen before, from an autho-
rity out of Brook, that a Seffion of Parlia-
ment is, in law, confidered ajl one day,

So the term at Weftminfler, from the be-.

ginning to the end, is all reckoned but one
day. |

Hencealfo, we may form areafonable con-
je&ture, how the words ¢ Le Roi s’avifera”
came to imply a negative, which are pre-
cifely the fame in their primary fignifica-
tion, as the words which have been always
ufed by all the Courts at Weltminfter,
when they took time to confider of their

decifion,

meet the two Houfes, then the Parliament begins.
And this refembles the holding of other Courts,
viz, when the Judges come, the Court is faid to be
held. The adjournment of the Houfes is the a&

of each Houfe : but when the Parliament is ad-

» they call it a prorogation,
Heretofore adjournments
looked upon as the fame thing, but the effefts of
them are very different at this day. '

and prorogations werg
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-decifion, viz. curia advifare vult,—Le Roz
s'advifera import nothing more; and it is

probable, that originally they only became
an abfolute negative, when the King had

deprived himfelf of the power of affent-

jng, by annihilating the Court and all\itsv

unfinifhed proceedingS,

It is true, that writs of error, and
the Scotch and other appéals, now remain
in fatu guo,‘after'a diffolution; but I con=
ceive this practice has no other _fml_ndation,
but the extraordinary Order of the 1g9th of
March, 1678, which was only reverfed md
dnnulled as to Impeachments; for, in the
cafe of Heydon v. Godfalve, Cro. Jac. 342.
Croke fays exprefsly, that the Court all
¢ held (of whom Lord Coke was one), that

"« 5 writ of error in Parliament is, by the
¢ Jdiffolution of the Parliament, deter- .

¢« mined.”*

# Tord Hale fays, If the Parliament be diffolved
before judgment affirmed or reverfed, then the writ
of error is wholly difcontinued and abated, MSS3.

». 167,

~ Before:

( 113 )

Before the Lords made this order in
1678, every Writer, Lawyer, Judge, Com-
moner, and Peer, concurred, without a fin-
gle diflenting voice, that a writ of error was
determined by a diffolution of Parliament.

It is faid, that there is a princ‘ipble efta-
blithed in this order of 1678, refpecting
writs of error, which may now be extended
to any other {pecies of judicial proceeding.
The only principle T can difcover in 1it, is

“that of encroachment and ufurpation ; and

becaufe you have done one uncontroverti-
ble and flagrant a& of ufurpation, you may
fafely venture to do another. o
But had the order of 1678 been as confo-
nant, as it is manifeftly repugnant, to every
authority with regard to writs of error, I
thould hardly think thatany conclufion can

~ be drawn, applicable to an impeachment,
from the practice in a writ of error, merely

becaufe they are both judicial; for not
only in thofe parts in which they are fup-
pofed to correfpond, but in every other

Q_ circum-
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circumftance, they are fo totally diffimilar,
that no two things in nature are {o unlike.
And you might with the fame propriety
pronounce upon the elegance and {ym-
metry of a fine lady, from the form and
proportions of a whale, becaufe natu-
ralifts ‘have placed them together in the
fame clafs of Mammalia. | |

“T'his pra@ice, with refpet to appeals and
writs of error, may be very ufeful and con-
venient; but it ought to have been intro-

~ duced by an a& of the Legiflature, and not

by the arbitrary far of the Lords them-
felves. It would be highly confiftent with
the dignity of the Houfe of Commons, and
conducive to the general interefts of the
kingdom, that they thould examine wit-
nefles upon oath; but it is to be hoped,
that no oath will ever be adminiftered
there without' the fanction of an A& of

Parliament. That fingle inftance might

be wholefome and falutary; but, if they
could do one lawlefs a& for our benefit,
they

( 115 )

they might do ten thoufand for our de-

firuction.

- No one, ;I think, can doub»t that‘t‘h'c‘

 Court of the Lord High Steward 'begins

and ends with the High Steward’s com-
miflion, and therefore, if the commifiion
thould be diffolved before the conclufion of
the trial, that it would be completely ter-
minated ; and I fhould even think that the
indi¢&ment would. be fo annulled, that, if.
the trial of the Peer could be re-com-
menced, a freth indi@ment muft be found
by a Grand Jury. This is a cafe which

might eafily happen, either by the death

of the High Steward, or by the death of
the King ; for the continuation of this
commiffion is not provided for by any A&
of Parliament. And if the High Steward
had proceeded with the trial till the Lords
triers had pronounced a verdi& of guilty,
and then the commiffion had become va-
cated by death, if autrefoits convict is a
good plea in bar, I (hould conclude that
the conviGed Peer could not afterwards
1ccewe Judgment nor confequently exe-

Q.2 ~ cutions

i
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( 116 )

cution ;' and it would be precifely the cafe |

already mentioned before a Commiflioner
of Gaol-delivery. And what difference can
be pointed out between a conviction before
the High Court of Parliament, if their
commiffion fhould ceafe before judgment
is pronounced, and this cafe, I confefs, I
am unable to form a conjecture.

Mr. Juftice Fofter®* has clearly thown,

that in time of full Parliament the

commiflion of a High Steward does not

conftitute any effential ingredient of the

the jurifdiction of the Court, and that the
Steward is appointed merely to add dignity
and folemnity to the occafion,

But ftill it muft be prefumed, that his
commiflion will be confiftent with the writ
or commiffion of the Peers; and therefore
what is clear in the one, niay fairly be
admitted to explain what is doubtful in the
other. Now the commiffion of the High
Steward, both in cafes of impeachments and

o in-
* 141, &c,

( 117 )

indiGments before the High Court of Par-
liament, is exprefsly confined to the prefent
Parliament ; and the indifputable intent
and meaning is, that the party muft be
beard, examined, fentenced, and adjudged, in
one and the fame Parliament. The words
of part of his commiflion are thefe : ¢« We,
« confidering that juftice is an excellent
¢ virtue, and pleafing to the Moft High,
¢ and being willing that the faid Eliza-
¢ beth,* of and for the felony whereof
¢ fhe is indicted as aforefaid, before us in
< our prefent Parliament, according to the
¢ law and cuftom of our kingdom of
¢ Great-Britain, may be beard, examined,
“¢ fentenced, and adjudged, and that all other
< things neceflary may be executed, &c.
s¢ we have ordained and conftituted you
s¢ Steward of Great-Britain, &c. to execute
s<_for this time the faid office.”

The fame words of coram nobis in pre-
fenti Parliamento audiatur, fententictur, &

adju~
# Duchefs of Kingfton, State Trials, Vol. XI.
P 198.
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adjudicetur, are ufed in every High Stew-
ard’s commiflion when a Peer has been im-
peached in the High Court of Parliament.

The words ¢ for this time,” or pro
hac wice, certainly import that the High

Steward fhall execute his office during the

whole of the trial ; but the words 7z pre-
Jenti Parliamento adjudicetur reftrain it to
the prefent Parliament : fo, if the im-
peachment or trial could continue beyond
the prefent Parliament, this dilemma would
enfue—ecither the Steward does not execute
his office pro-hac vice, or the party is not
i prefenti Parliamento adjudicatus 3 and
therefore a repugnancy would arife in the

commifiion, and one part of the King’s

will muft neceflarily be fruftrated.®

- Thefe folemn and aﬁcient’, -'recordsA have
been held, by all Judges, in all times, the
ftrongeft evidence of what the law is ; and
‘ it

¥ The reader would obfer.ve, in th.e‘Duke of Suf-

. folk’s impeachment, that the Commons requeft, over

and over again, thatthe proceedings, &c. may be in
the prefent Parliament, and this fame Parliament, &c,

( 119 )K

it'can hardly be fup}pofed that a commifiion
which has iffued upon the moft awful oc-
cafions, when every i6ta has been weighed,

- a commiffion which has always been exe-

cuted by men of the moft profound learning
and fplendid talents in the State, a com-
miflion too tranfcendent in its powers ever
to be entrufted to a fubje&, but when the
juftice of the nation calls for it, thould be
compofed in fuch a manner that any event
fhould render it incongruous and abfurd ;

and therefore it is not too much to con-

clude that no fuch event can exift.

- There is one argument more which has
been adopted upon this occafion, which I
think it neceffary to take notice of before
I conclude, which is, that when the Par.
liament* took away the King’s power to

- protect his favourites by granting them a

pardon in the firft inflance, it virtually took

away the King’s prerogative of putting an

end to the trial by a diffolution ; for it is
faid, the abolition of oneis to no purpofe,
if the other remains. ‘ :

12 & 13W.c, 2,

Bug
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But it is an invariable rule in the con
firuction of a&s of Parliament, that the

rights and prerogatives of the King cannot

be altered or abridged by any ftatute, but
where the King and thofe rights are ex-
prefsly and fpecifically named. ~All the
prerogatives'of the King are facred trufts
repofed in him by the people, to be exer-
cifed for their benefit ; and that the two
Houfes of Parliament may never fteal from
the King thofe valuable depofits by an’ in-
ference or a ftratagem, the Conftitution has
wifely pronounced, that they fhall never,
in any degree, be affected, but when they
are fully and clearly defcribed. '

And after the recent proceedings in the
year 1785, and the deliberate and almoft
unanimous:deciﬁon of Lord Salifbury’s cafe,
this ftatute cannot pbﬁibly be produced as
evidence that, as this prerogative was. not
removcd at the fame time, no one could
entertain an opinion that the King pof-
fefled it. ‘

It

( 121 )

It has been argued with much vehe-

gnence, that it is {o dangerous a prerogative,

that it is impoffible fuch a monfter can
exift ; but many monfters have had exift-
ence in our government ; and it is only
from their extirpation, by the arm of the
legiflature, that we enjoy our prefent hap-
pinefs and fecurity. |

~ It has been defcribed with all the force
and energy of eloquence, what a lament-

‘able and dreadful condition this country
would be in, if the King poffeflfed the pow- )

er of preventing the impeachments of his
Minifters by a diflolution ; yet it is an un-

queftionable and indifputable truth, that if

his Minifter thould be conviéted of the moft
nefarious treafons againft his Sovereign, and
horrid machinations againft the liberties of
his country, the King can the next moment
reftore him to credit, and to his fi_tua..

tion, as a public Minifter of -that country

which he has irrepa_:ably injured, or at-

tempted to injure. The King can ruin the
R country,

e g
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eountxy, and fave the crreateﬁ criminal from
'1mpeaelsment, by never calling a Parliamient
‘but once in three years ; and then, only for
the mnpofe of proroguing theim foranother
three years: he can cancel all the utmmal
Taws, by pardomnrr all'crimeés ; he’ can de-
bafe the public money ; hetdan put - “his
negatxve upon the moft falutmy laws ; he
can appoint to public offices the worft and
moft ignorant of his fubjecs : but, notwith-
ftanding the horrible confequences of thefe
infinite powers, they not only exift, but
they are pecuhar]y the favourites of the Peo-
ple of England. With perfe& fecurity they
have repofed in the hands of the King, thefe

fovereign prerogatives, thefe deareft of their

own rights; convinced thata good King will
exe1c1fe them for their happinefs, and thata
bad King dare not exert them for their de-
ftruction. The principle of felf-—prefervatlon
isa fundamental do&rine in the law of Eng-
land; and that law which cautxouﬂy re-
frrains me from brandxfhmg my. {word over

theheadof my Sovexelgn or of themeaneﬁ of
' his

(123 )
his fubjeé’cS',‘ pefnﬁité me to . wear it"pe‘a’cc-
ably by my fide, and, when the oecafion re-
quires- 1t to draw it for miy defencc |

However we may feel at the rude’ doétrme ‘
of cafhlermg Governors, or be charmed with
brilliant d1fqu1ﬁt10ns-_upon the abdication of
Kings, I have always thought it a fac, too
plain to be made ‘clearer by aroument,
that the people .of this country-did de-
throne James the Second, and -did - elecft
another King in his room; andthat af<
terwatds, ‘to provide a fucceflor to Queen
Anne, -they ‘eleGted -again one who had

1o right by inheritance, ' who had no

right by previous election, and  therefore
who - ha.d no- more ught than any other
man, R S '

But they eleéted ézm cma’ Zm bezr:, I hope,
I may add, for e*ver.——The People of Eng-
land have experlencedtoo much_happinef
from that ch01ce, ever to admlt the idea of
a,nother eleéhon, but as the laﬂ: melancholy
eﬁ"ort of defperatxon.; '

Rz  But
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But the whole hiftory of their anceftors;
w1ll inform. our Kings, that it can never

conduce to their happinefs or to their fafety,
to outrage the feelmgq of thelr people. N

Thefe 1 have always regarded as ﬁr{’t and;
fundamental principles, which "are only
dangerous when they are treated with wan~

~ tonnefs and levity.—The ‘Majefty - of the

People (a grand expreffion, but brought in-
to contempt by familiarity) ought never to
be introduced but when the {folemnity - of:
the occafion demands it,—¢ Nec Deus in-
« terfit, nifi dignus vindice nodus inciderit.”
Thisawful attribute of the peopleoughttobe
mentioned with a reverence, little lefs than
that with which we fpeak of the attributes of
“the Dexty but there is a do&rine which can~
not be too familiar to our minds, and Whlch
we cannot too much cherllh VIR, that, by the
aid of the’ ng, we can at any time’ eafhler
and ele& our Houfé of Commons.—-—-lt is
this chanoe whxch givesa perpetual motlon
to our Government, and preferves it incof-

ruptible and immortal; " If the Commons

were

( 125 )
were impioufly to attempt to, repeal Ma gnﬁ.
Charta, the Habeas. Carpm A& the Lz, of

,,,,,,

* man, we thould ﬁnd 1ta much moxe arduous

undertakmg to compel a Houfe of Coni-.

mons, than to compel a ng, to abd1cate. |

But we are fafe, ‘while the ng can hﬁ:en

to the voice of his people, and can, in an

inftant, anmhllate thofe in Whom they can,
no longer conﬁde. |

Charles the F 1rﬁ never violated the Con««
ftitution more, by his oppoﬁnon to Par-

liaments, than by his compliance, when he
affented to an a& that the two Houfes of
Parhament thould dlﬁ'olve themfelves.

Thefe are all the authoritxes and argu-‘

ments whlch have occurred to the Au-

thor of thls Exammatxon in the courfe*

of hlS mqulry and he can “aflure ' the
Reader that he has fuppreﬁ'ed nothmg
which he has thought material or re-
levant on exther fide ; and however erro-
neous his ‘own obfervations and conftruc-
tions may be, he has ftated nothing with

an
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an intent to miflead. ‘The only prejudice
which he feels upon the fubjec, is in
favour of an opinion which he has colleé‘ced
with fome degree of labour, and ‘what
arifes from a natural anxiety to- fupport
that oplmon, and to convince others of
what he has convinced himfelf. . And he
cannot but indulge 2 hope, however delu-
five, that when this fubje& is better under-
ftood, the opinions -of lawyers will be
treated with more attention and refped,

or rather, he fhould fay, with lefs {corn and.

contempt : but he can affirm, of himfelf,
that he is one who is folicitoufly deﬁrous of
being always thought a ftrenuous afferter of
the dighity and privilege of Parliament, and
a zealous advocate for the public juftice of
the Nation, but who, from fome attention
to the Englith Conftitution, has taught
himfelf that in this Country 'nothing ‘can
be public fuftice, which is not admmlﬁercd
by the hand of the Law.

' APPENDIX.

Eximﬁs fram the f)’ourmzls of Z‘be HdUSE of
» LORDS. : ;

.Dze Mm tzs, 119 die Martzz, 1672.
'RDERED by the Lords Spmtual and Tempo-

~ral, in Parlizment affembled, That it be referred ‘ta

the Lords Committees for Privileges, to confider whe-
ther an appeal unto this Houfe (either by writ of error,
or by petition) from the proceedings ‘of any other
court, being depending and not determined in oneé
deflion of Parliament, continue in ffatu quo unto the
next feﬁion of Parliament, without renewing the writ
of error, or petltlon and report thexr opxmon unto

the Houfe. |

" Dic Sab&atz, 29" die Martzz, 167 3¢

Upon report “made by the Lord Wnddrmgton, from
the Lords Committees for Prxvnleges, &c. ¢ That, in

¢ purfuance of the matter refetred to their Lordﬂnps” ‘
¢ by order of the 11th inftant (videlicet), whether an
¢ appeal unto this Houfe (cither by writ of error or’

petmon), or any other bufinefs wherem their Lord-
A : {hips

o T in s e g T g L Bl L e
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¢ fhips a& as in a court of judicatite, and not in

¢ their legiflative capacity, being depending,” and not

¢ determxned in one feflion of Parhament, continue in
© flatu guo, unto the next feflion of Parliament, with-

¢ out renewing the writ of error or petition, or be-.
¢ ginning all anew, their Lordthips confidered feveral

© proceedings, both ancient and modern (which were

produced to their Lordﬂnps at the Commxttee), Vi=.
. delicet : :

¢ 1. In general : Crompton, Parliament 20, A ge-
¢ peral rule for writs of error depending, to be con-

¢ tinued to the next Parliament, and the writ of Jeire

¢ facias to be made then returnable,

:

¢ 2, In particular: 18 E. 1. Placita Parligmentaria,

¢ p. 44 and 49, the cafe of William de Valentia and .

¢ Ifabell Marefchall. - William de Valentia had been
< xmpleaded and put to anfwer, the Parliament before,
¢ which was prefently after Chriftmas, at the fuit of
€ Ifabell le Marefchall, for exercifing the office of a
¢ Sheriff in the Hundred of Hoftereflegh, he pleaded,

< he did it in the right of his wife, and that he ought

¢ not to be put to anfwer without her : whereupon
¢ he had time given for him and his wife to appear as
¢ this day, at this Parhament, begmmnc three weeks
¢ after Eafter ; and Ifabell le Marefchall had the fame

¢ time given to profecute,

£ The fame year, pe 4,3, Hugh de Louthers cafe;
¢ there belng a queftion concerning lands- held i
€ ¢apite; that had been formerly belonmng to one

¢ Henry

4

APPENDIX.\ : i1

¢ Henry de Edelyngthorp, then in the pofleflion of -

¢ Henry de Louther as his heir; of which Thomas
¢ de Normanvill, the efcheator, was to give an account
¢ this Parliament, for recovermg of the King’s right

¢ upon that defcent ; and one Adom coming and lay-

¢ ing claim to thofc lands, faying that he was right

¢ heir, the efcheator is ordered,to make inquifition ;

¢ into it by a Jury, ita quod ad proximum Parliamentum

< poft feftum S’ti Michacelis diftincie et aperte inde re~ .
N fpondeat.

¢ 21° E. L. p. 160, Magdulphus Earl of Fife had

¢ made -his complaint, that John King of Scotland

¢ had un_]uﬂtly taken from him certain lands in the

¢ county of Fife, A writ of fiire Jacias was thereupon
¢'dire€ted to the Sheriff of Northumberland to warn

¢ the King of Scotland to appear before the Kmo in

¢ Parliament fuch a day. The King of Scotland ap~
¢ peared, and made fome defence, which did not

' ¢ fatisfy 3 fo they were pronouncing judgment againfk

¢ him: but, before it was pronounced,” he defired

¢ refpite till the next Parliament after Eafler, to advife

¢ with his Council in Scotland ; and that then he

| ¢ would come (as he faxd) et feray ce que faire devray,

¢ do what in duty he was to do. Upon which, day
< s given him till the next Parliament, which was to
¢ be after Eafter, in omnibus codem flatu qua mzm.

<30 EL p. 2g4, the cafe. of Wd liam dc Breoufe
and Walter de Pederton, conftable of Kermerdyn,
touching the manor of Gotfver, for which William
was fummoned in, to do fuit and fervice at the caftle
: an ' ¢ of
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¢ of Kermerdyn ; of which he had complamed and

¢ day had been given to all partxes to appear next Par-

¢ liament : and then it was not determined, but re=

¢ ferred to a further hearing at the followmg Parlia-
¢ ment, which was to be held at Lyncolne, in Octabis

¢ Hillarii 3 and from thence, after fome debatings and
¢ arguings, put. off agam to this Parliament, in the
¢ goth of the King, in Ofabis 8'ti 7abanms Baptifie,
¢ where the bt.ﬁne{s was more fully heard, and cour(s'.
¢ taken in it. » N

¢ The fame year, p. 605, fome merchants petltion'

< in Parliament for fome debts owing to them, for
< which they have no other fhewings but the court-
¢ rolls, which are in the keeping of the ftewards and
¢ marfhals, officers to the King, before whom thofe
¢.recognizances. weic taken, who refufe to fhew them
¢ without f{pecial warrant; whereupon they are ors
< dered to bring all their court—rolls to the next Par-.
¢ liament,

¢ 15 E.IIL. N.8, 43, 49 The Archbxﬂaop of Cana

¢ terbury being arraigned in Parliament (accordlrg to

" ¢ his own defire) before his peers; the: Bifhops of Dur-

¢ ham and Sarum, and the Earls of Northumberland,
¢ Arundell, Warwick and Sali{bdry; were appointed
¢ to hear his an{wer, the fame to be debated the next
¢ Parliament; and all things touching his arraign-
¢ ment to remain with Sir William of Keldefby,
¢ Keeper of the privy feal. :

¢ gy BV

- .

APPENDIX 4

¢ ¢y E. III, N. g6. Hugh Scaffolk, of Yarmouth,
had been accufed the Parliament before, of divers
¢ extortjons ; whereupon commiffion had been granted
to the Earl of Suffolk and Sir John Cavendifh, chief
juftice, to examine the bufinefs 5 and Sir John Ca-
vendith gave account in open Parliament, that by
eighteen inquefts he had been found guiltlefs.,

"

-Qna

_de Mountacute, brings his writ of error upon 2

¢ judgment in the King’s Bench, by which Roger -
"¢ de Mortimer Earl of March, father to Edmond, had
¢ recovered from him fome lands in Wales. The _

¢ record is brought into the Houfe by the Chief Juf-
¢ tice, there to remain and'aﬁire facids awarded, to
¢ warn Fdmond Earl of March to appear the next
‘ Parliament. = The next Parliament, 2 R. {I. N. 21,
€ 22, 23, 24, the Earl of March appears ; faith, the
¢ wric was nat duly ferved, for that there was an
¢ crror in the Sheriff’s return 3 Edmond Mommer,

¢ his grandfather, being there faid to be an Earl; 4

¢ which he never was. TheEarl of Salifbury, on the
¢ other fide, affirmed it to be a good return. So, there
¢ being difficulty in the matter, and the Parliament

¢ drawing towards an end, day was given to both par- -

¢ ties till next Parliament, with all advantages ; and
¢ the matter to {Land as now it doth.

<4 R. II N. 20. The Prior. and Convent of Mon-

¢ tague complam of a Judaement given in the King’s-

‘ Bench, in behalf of Sir Richard Seymor, in which

¢ due form had not been obferved, and obtains to have
¢ them

¢« 1 R.IL N. 28‘;Thé‘ ‘Earl' ofSahfbury, William'
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¢ them amended : then prays the whole judgmient to
¢ be reverfed, for certain errors ; and a [eire facias, for
¢ Sir Richard to appear the next Parliament. All
¢ which was ordered ; and the old procefs and re;o;d
< to be at the fame next Parliament. :

¢ 13 R. I N. 15. Sir Thomas Metham brings a

¢ writ of error upon a judgment in the King’s Bengh,
¢ by which he was to pay five hundred marks to _]ohn}
¢ Atke; and prays for a fire facias, returnable the
¢ next Parliament, for Afke then to appear. Whichk
¢ was granted. ‘ et

* 15 R.II. N. 22. John Sheppy brings his writ of
¢ error for a judgment in the King’s Bench, given in
¢ the behalf of the Prior of Huntington : ordered a
< [Jeire faciasy to warn the Prior to appear next Parlia~

¢ ment, to abide the order therein to be taken; and

¢ the whole record and procefs to be then there.

K N. 24. Edmond Boflett prays a fire facias, for 2
< judénwnt given in the King’s Bench, for feveraf'
¢ lands in the county of Sommerfett, between the King
¢ demandant, and the faid Edmond deforcient. Upon
¢ this petition, the fifre facias is granted; and it is’
likewife ordered, that the matter fhall continue in’
the fame ftate until the next Parliament,

o

a

!

€5 H.IV. N, go0. Roger Deyricourt complains of
¢ an erroneous judgment given agaioft him in the’
King’s Bench, for Ralph de Alderley ; afigns the
errors 3 then 2 feire facias is granted, for Alderley to’
" ' 3 , € appear

"

n

N
J

NP -
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< appear next Parliament. The ‘next Parliament,

¢ 6H.IV, “‘N'. 31. this feire facias is returned tarde.

® wenit 3 {0 a new one is granted, returnable the Par-
¢ liament after that, and the procefs to be continued.

C¢1H.V.N. 19. Gun:(avardby complains of a judg-
¢ ment in the King’s Bench, in behalf of John Wind-
¢ for, for feveral lands in Cambridgehire ; afligns the
3 errors 3 hath a Jeire facias granted, to warn W indfor
¢ to appear at the next quliamenta to hear the record

" ¢ and procefs.

¢ 3H.V. N. 19. Cath“ermainqprays a ftire facias
¢ againft William Hore and John Hore, executors of
¢ Thomas Hore, for an erroneous judgment given in
¢ the 'King’s Bench, on the behalf of Thomas, upon
¢ an a&ion of trefpafs : it is granted, returnable the
€ next Pafliament. * L '

¢ 21 Jac. 28° Maii. ‘The Lord Chief Juftice brings
¢ into the Houfe the record of judgment given here
¢ in t‘h;e'King’shBe';nch,vz'n placito tranjgre fionis et ¢jectio-
< hz"s ﬁr}nqe, bgﬁwg:eh William Macdonnagh plaintiff,
¢ and John Farrar defendant, for lands in Ireland, '

‘ ‘_Mécdori‘n_égh-‘ makes Thomas Stafford his attorney,

‘ bya letter there preduced, and proved by two wit-
¢ neffes., - Stg&'ord affigns ‘the errors ; whereupon a
¢, writ is ordered, to go to the Chief Juftice of Ireland,.
¢ requiring him to iflue out a writ of feire facias to
¢ the Sheriff of Wexford, to warn Farrar to appear
¢ before thejr Lordfhips at the next feflion of Parlia~
: 1 : . : ¢ ment,
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¢ ment, to hear.the record and procefs of error ifi the

. . . 9. . ¢ e.

¢ judgment given in the King’s Bench in that caufe.
¢ The fame day, the Earl of Bridgwater reports from
¢ the Committee for Petitions, the opinion of .that'
< Committee upon divers petitions, of which his Lord~
< fhip did then give an account unto the Houfe 3 and
¢ it was, ‘That they. fhould be retained in flatu quo

¢ until the next feffion of Parliament, whichwgs‘ or- -
"« dered accordingly.

¢ Firft Parliament of King Charles the Second,
¢ »8 December, feveral petitions of Awbrey de Viere,
¢ Earl of Oxon, Charles Earl of Derby, and Thomas
< Lord Windfor, were' read, concerning the office of
¢ the Great Chamberlain of England ; and the Lords

" ¢ ordered, That the confideration of the faid'petiti?ns
¢ fhould be adjourned to the fourth.day of the fitting

¢ of the next Parliament. . ; . ‘

¢ The cafe of Dame Alifimon Reade, *»the‘4th'of’
3 Ap}il, 1671\, wife of Sir JohnReade, praying to b'e’
¢ yelieved againft the hard ufage of her huiband : it
¢ was crdered, that counfel on both parts fhould be

¢ heard, on Thurfday the 6t‘h of the fame April, on - -

¢ which day the Lords ordered, That the further de-
¢ bate of that bufinefs fhould be adjourned to the firft

« Tuefday of the next fitting of the Parliament, after

¢ the recefs then at hand.

¢ The cafe of the Lord Delawart, ~and the Lord
¢ Berkeley. of Berkeley, concerning :prec:dcncy, the

¢ I4th )

APPENDIX ’ i

< 14th of April, 1671. It was ordered, that they
¢ fhould be heard on the fecond Monday of the next
¢ meeting of the Parliament after the recefs.”

Upon the confideration of thefe precedents, and of
feveral others mentioned at the Com;nittee, ~their
Lordfhips came to a refolution, and accordingly de-
clared it their opinion, That bufinefles depending in
one Parliament, or feflion of Parliament, have been
borfntinued to the next feflion of the fame Parliament,
and the proceedings thereupon have rémaine_d in the
fame ftate in which they were left when laft in agi-
tation. '

~ The Houfe, taking the faid report ‘into their con-
fideration, do approve thereof, and order it accord-
ingly. h .

Die Murtis, 11° die Mczrtfz', 1678;’

It being moved, ¢ That this Houfe would declare
¢ whether Petitions of Appeal, which were prefented
¢ to this Houfe in the lafk Parliament, be ftill in force
¢ to be proceeded on ¥’ ‘ '

It is o,rdejried,'by the Loords Spiritual and Temporal,
in Parliament aflembled, That it be and is hereby!

- referred to the Lords Committees for Privileges, to

confider thereof, and report their opinion thereupon,
unto this Houfe ; and that the faid Lords Committees
do meet on Thurfday next, at three of the clock in
the afternoon, for that purpofe. '

b  Die
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Die Lume, 17° die Mariu, 169%;
Ordered by the Lords Spmtual and r”empora], in

'Parhament affembled, - That it bey; and is hereby, re-

ferred to the Lords Committees for. Privileges to con-

fider, Whether petitions .of appeal,” which were pre-

fented to this Hsufe in the laft Parliament, be ftill in
force to be proceeded bnv; as alfo to confider of the
frate of the impeachments brought up from the Houfe
of Commons laft Parliament, and all incidents relating
thereunto ; and make report thereof_unto the Houfe. ‘

Die Mg; curiiy 190 die Zl/[artzz, 1648,

The Houfe this day takmg into conﬁderatxon the
report made from the Lords Committees for Privileges,
That, in purfuance of the order of the 17th inftant,

_to them dire&ted, for confidering whether petitions of

appeal,, which were prefented to this Houfe in the Taft

~Parliament, be ftill in force ‘to be proceeded on, and

for ‘confidering of the flate of the impeachments

- brought up from the Houfe of Commons the laft Par-

liament, and all the incidents relating - thereuntos
upon which the Lords Committees were of opinion,

"That, in all cafes of appeals and writs of error, they

continue, and are to be proceeded on, in fatu quo, as
they ftood at the difiolution of the laft Parliament,
without beginning de novo 3 and that the diffolution
of the laft Parliament doth not alter the fate of the
impeachments brou0bt up by the Commons in that
Pa*hament.

o After

"APPENDIX ~ Xi

After fome time fpent in confideration thereof,

It is refolved, by the Lords Spiritual and Tempo-~

ral, in Parliament affembled, That this Houfe agrees
with the Lords Committees in the faid report.

A Die Veneris, 22° die Maii, 1685

Upon confideration of the cafes of the Earl of Powis,

Lord Arundell of Warder, the Lord Belafis,; and the
Earl of Danby, contained in their petitions.

After fome debate,

This queftion ‘was propofed Whether the order of
the Igth of March, 1675, thall be reverfed and an-
nulled as to 1mpeachments 2

| The queftion beihg put, ¢ Whether this qucﬁién_

¢ fhould be’ now put ?

It was refolved i in the afﬁrmatwe.

Then the que{’cion was put, ¢ Whether the order of

¢ the 19th of March, 167%, fhall bé reverfed and an-a‘

¢ nulled, as to 1mpeachments P

It was vrefolved in the affirmative.
Dxﬂ‘entxenfe, john Earl of Radnor.

The Earl of Anglefey, befo;e the puttmg of thc
above~{aid queftion, defired leave of the Houfe to enter
his diffent, if the queftion were carried in the affirma-
tive ; which was granted,

b 2‘ ~ Several
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Seveml “other Lords dcﬁred leave to enter their
diffents. ‘

¢ Accdrding to the right of peers to enter their
¢ diffent and proteftation againft any vote propounded

¢ and refolved upon any queftion in Parliament, we

¢ do enter our diffent and proteftation to the aforefaid

- ¢ vote or refolution ; for thefe reafons, among many

¢ others:

¢ 1, Becaufe it doth, as we conceive, extra-judicialiy,
¢ and without a particular caufe before us, endeavour
¢ analteration in a judicial rule and order of the Houfe,
¢ in the higheft point of their power and judicature.

2. Becaufe it fhakes and lays afide an order made

¢ and renewed upon long confideration,, debate, report

¢ of committees, precedents, and former refolutions,
¢ withcut permitting the fame to be read, though

¢ called for by many of the Peers, and againft weighty
¢ reafons, as we conceive, appearing for the fame, and
¢ contrary to the praclice of former times. |

¢ 3. Becaufe it is inherent in every court of judica~
¢ ture, to aflert and preferve the former rules of pro-

¢ ceedings before them, which therefore muft be fteady
¢ and certain, efpecially in this High Court ; that the
¢ fubject and all perfons concerned may know how to
¢ apply themfelves for juf’uce. The very Ch'mcerv,
¢ f‘xmg s Bench, &c. have their fettled rules and ftand-
£ ing orders, from which there is no variation.
‘ Anglefey .
Clare
Stamford,

;APPENDI.X. xiit

Die Sabbatz, 5° die Aprilis, 1690,
Ordered That on Wednefday next this Houfe will

take into confideration, ¢ Whether impeachments con-

¢ tinue from Parliament to Parliament #*

Die Lunz, 6° die Oc‘?abﬁs, 1690.
Lords Commxttees appointed by the Houfe to in-

fpe&t and confider precedents, whether 1mpeachments
continue in fatu quo from Parliament to Parliament

whofe Lordfhips having confidered thereof, are to re~

port their opinions to this Houfe.

Die Fovis, 3 O° die Oﬁolms, 1690.,

The Earl of Mulgrave reported from  the Lords
Committees appointed to infpect and confider prece~

dents, whether impeachments continue in ffaiu quo
from Parliament to Parliament, feveral precedents

concerning impeachments, brought to the Comntittee
by Mr. Petyt from the Tower, . as followeth :

' Edw. 111, ¢ Num. 1. Roger de Mbrtimer]

A° 4. ¢ Num. 2. Symon de Berryford | All con-
¢ Num. 3. John Matravers demned
¢ Num. 4. Bogo de Bayons,  }the fame

Jn® Deverall Parliz-
'« Num, 5. "Tho. Gurny, | ment.
Wl“ Og]e ) 4

« Num. 16. Berkly, accufed by the King,
¢ found not guilty by twelve Knights 3
¢ yet, becaufe the King was murdered

¢ by

Wl
‘
e 3

Ry 3}
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~ A° 50,
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¢ by perfons under his command, was
¢ kept under bail till the next Parlia~
¢ ment, which was A° 5 ; then he was
< difcharged from his bail; and, A° 11,
¢ he is adjudged innocent; wherein alfo
¢ there is fome mention made of proceed=-
i 1ngs about him A° g, of which  pro-
< ceedmgs there i is no record

¢ Num. 8 43. Archbifhop of Cant. deﬁres

¢ to be examined in Parllament who is
¢ taken notice of again A° 17. th. 22,

¢ where it is called an arraignment ; but

¢ it is not pldin that it was an impeach-

¢ ment, either from the King or the

¢ Commons.

¢ Num. 20. Ju®de la Lee, Steward of the
¢ Houfehold..

¢ Num. 17. R(ch.Lyons, merchant of Lon-

¢ don, impeached by the Commons,

¢ judged to prifon till he 'paid a fine to

¢ the King.

¢ On further enquiry, it was found, that-

¢ he was awarded to prifon at the will

¢ of the King, and put to fine and ran-

¢ fom according to the horribility of his
¢ offence, and to lofe his franchife of the
¢ city of London.

- ¢ Memb. 27. Rot. Par. Afterwards he was

pardoned in part by the Jubilee Par-

€ dong -
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¢ don ; but pardoned fully by a particu-
¢ lar pardon, for the procuring of which,

“ : _¢ Alice Pierce is accufed in the firft year

¢ of RICh the Second -

- A°g5o. ¢ Num.2r. Lord Latimer, impéached by

‘¢ the Commons, had then judgment

¢ given on him ; but not exprefled what.

¢ Num. 31. 33. 34. William Ellis, Jn°
¢ Peachy, Lord Nevill, xmpeached by
¢ the Commons.

¢ Numb. 47. Adam de Bury impeached.

A° 51, ¢ Num. g1. The Commons defired he might
' ¢ be pardoned; and he had a particular
¢ pardon under the Great Seal.
¢ John Lefter’s was the {ame cafe.

¢ Num. 8%. 89. go. g2. Alice Pierce,’ Jn®

¢ de Lefter, Walter Spurrier, were all
¢ condemned.

A° 50, ¢ Num. g5.96. Hugh Farftaffs was ac-
¢ cufed and acquitted, in A° 51: Rich:

¢ IId Par. defired he might be reftored

¢ to his favour, without any effect.

A° 1. ¢ Nu. 38. William de We{’con, Jn° Sier de
¢ Goniine, condemned. -
¢ Nu. 41. Alice Pierce accufed and ba-
¢ nifheds
A 4o € Num. 17. Sir Ra. Ferrers, accufed by the

¢ King, acquitted; but put under bail
€10
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¢ to appear before the King any time

e between that and the next Parhamént.

¢ Par. I. Num. g, 23 24 Blfhop of Nor-

¢ wich, Sir Wm. Ellemhan, Sir Tho.
¢ T'ryvet, Sir Hen. de Ferrers, Sir Wil~
¢ liam de Farringdon, Rob’t Fits Ralph

¢ Efquire, arraigned by the Commons, -

" ¢ and condemned,

¢ cufed of brnbery by Jn° Cavend;fh and
¢ acquitted,

¢ Nu.;6. Accufed'by' the Commons, con=
¢ demned to be fined and imprifoned at
¢ the will of the King.

¢ Pars 12, Lords Appellants accufed feve~

< ral Lords and Commoners, whom the
¢ Conimons it fecems themfelves had a
¢ mind to impeach ; which therefore
¢ they reprefent to the Lords, that pro-
¢ ceedings might be ﬁayéd,’ wha not-
- ¢ withftanding proceeded ftill in their
¢ own way.
¢ The Commons then lmpeuch Slr Rob’
¢ Belknap Lord Chief Juftice, Sir Jn°

¢ Pars 2d. Nu, 11. Mich. De la Pool ac-

¢ Cary Chief Baron, and other: Judges, '

¢ who were ‘condemned the fa,me Parlia~

¢ ment.
¢ Memb. ro. Sir Symon De Bur]y, Sir
¢ Juno Beauchamp, Sir Jn° Salifbury, Sir
¢. James Barners, impeached by thg Com-
¢ monb, and adjudged.
' B A° 21,

APPI:NDIX. xvii

, A° 21. Placxta} ¢ Rot Par, Duke of Gloucef’ter, Earls ,
¢ of Arundell and Warwicke, ap-

- Coronze.
¢ pealed by the Earl of Rutland, be-
¢ fore the King at Nottingham, and
¢ the proceedings brought into Par-
¢ liament.

¥ Nu, 15 19. Thomas Arundell, Archbxihop of Cant,,

¢ Sir Tho. De Mortimer, accufed by
¢ the Commons.

Hen. VI. ¢ Nu, 14. De la Pool- Duke of Suf"olke
A° 28. ¢ defired to have his fame vindicated in
' © ¢ ¢pen Parliament, theu impeached by

¢ the Commons, but not committed by
"¢ the Lords, becaufe it was a general

. ¢ accufation, At laft there came a fpecial

¢ accufation, upon which he was com-
¢ mitted by the Lords, and baoithed by

¢ the King; againft which proceeding .
¢ and banithment all the Lords, Spiritual

¢ and Temporai, protefted.

¢ The Committee fent for the Clerk of the Rolls,
¢ in order to find more precedents ; the records in the
¢ Tower reaching no further, the Clerk accordingly

- ¢ attended, but faid there was nothing regiftered there

¢ befides Aéts of Parliament.

¢ Then the Committee examined the ]ournals of -

¢ the Houfe, which reach from the 12th of Hen. VII.

¢ and all the precedents of impeachments fince that

¢ time are in a lift now in the Clerk’s hands among
c : ¢ all
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s all which, none are found to continue-from one

¢ Parliament to another, . except the Lords who. were
- ¢ lately fo long in the "Tower.. ‘

‘€ The proceed;ngs agamﬁ the Lord Staﬁ'ord wefe
¢ as follows: - . .., . ; .
CHARLES the 1d
A° 1678, Dec. 5, Impeached by the Commons. '
"Dec. 28. ¢ Examined.

In the next Parl {‘_April g.Heard his accufation read.
1679 "‘April 26. Put his anfwer in,

In another ,Parlv {‘ Nov 12. His trial appomted
) 1680. Dec 7. Condemned '

< The Committee alfo, in Qbedience' to the Houfe,
¢ fent for the late proceedings in the King’s Bench in
¢ cafes of impeachments, which are ready to be laid
< before the Houfe, as well as all the extra&s out of

us ¢ the records produced by Mr. Petyt

¢ Then Mr. Petyt s Clerk, who attended by order, '

¢ being called in, read the precedents following

¢ Rot. Par, 4 E ITII. N. 16. Thomas de Berkeley s

& cafe

¢ Rot. Par, 15 E.III. N.8. The Arcbblfhop of

T f Caht cafe. R

"¢ And Rot. Clauf.’ 15 E.IIL P. 3. M. 25 Dorf.
§ proh;bmo pro Rege.’

After the conﬁderatlon of which precedents,&c. &e.
{as in. ibe 1o Irzﬁ‘ pages of this Appendix.)

APPEND‘I!‘.’. xix

.Dze ]llercurn, 22° Mazz, 1717, .

Ordered That all the Lords be a Committee to
fearch for and report precedents. N

Ordered That it be an m{’cru&wn to thé faid Com-
mittee, in the firft place, to fearch-for and report fuch
precedents as relate to the continuance of 1mpeach—
ments from feflion to feﬂion, or. from Parhament to
Parliament.

Dte Sabbatz, 2 5° Mau, 1717

The Lord Trevor (according to order) reported
from the Commlttee, appointed to fearch and report
fuch precedents, as may the better enable this Houfe
to judge what may be proper to be done, on occafion

‘of the petition of the Earl of Oxford, and the cafe of
the faid Earl, as it now ftands before this Houfe,

¢ That, purfuant to the inftruéion g;ven them, in the

¢ firft place, to fearch for and report fuch pxecedents ,

¢ as relate to the continuance of impeachments from

¢ feflion to feflion, or from Parliament to Parliament,

¢ they had fearched feveral precedents ; and find,

¢ That, on the 6th of December 1660, an impeach-
¢ ment againft William Drake, citizen and merchant
¢ of London, was brought from the Commons, and
€ read; charging him with. prmtmg a feditious pam-

¢ phlet:- and he was ordered to be apprehended as a
¢ delinquent.

¢ 12th December 1660, he was brought to the bar 3

¢ and confefled he wrote the book mentioned in the
¢ articles. | ' S

c2 . ¢ 19th-
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¢ 1gth December, the faid impeachment confidered,
¢ it was ordered and declared, That, if this Parlja-
¢ nient be diffolved before this Houfe have time to give

¢ judgment, the Attorney General fhould proceed

¢ acamft him at Law, upon the faxd of’t"ence.

3d jan g, 1666 “articles of 1mpeachment, of hlgh v

¢ crimes, &¢. were delivered, at a conference, agamﬂc
¢ the Lord aneount Mordaunt. ' : :

¢ 10th ]'etn’y; he was ordered to put in;his anfwer,
¢ 171h jan y, he accordmg]v prefented it -

¢ 4th Feb’y, a conference and free conference were’

n

bad, concermno this impeachments "

.¢ 8th Teb'y 1666,' the Parliament was prorogued ;
¢ and no further proceeding on that impeachment
¢ after the prorogation, ’

¢ 24th April 1668, articles of impeachment, for high
crimes, &c. againft Sir WilliamPenn, were delivered
by the Commons, at a conference.

[~}

¢ 27th April, he was ordered to anfwer. ‘

“¢-29th April, he delivered his anfwer, at the bar;
¢ and a copy of it was fent to the Commons.

¢ After two adjournments, by His Majeﬂy’s defire;

¢ the Parliament was, on the firft of March 1668, pro-
* rogued, by commlﬁion, to the 19th of Q&ober fol-
¢ lowing;

e
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€ Iowmg, and.no more proceedmgs were had con-
$ ccmmg the faid 1m;t>eachmente '

5th Dec r 1678 Lord Arundell of Wardour, Eaxl

€ of Powys, Lord Bellafis, Lord. Petre, and Lord Vif-
¢ count Staffoxd were xmpeachcd of high treaion, &c.

3 23d Dec r Eax] of D’mbv was 1mpeached of hxgh’ ‘
¢ treafm ; and articles were brought up. ‘

e 27th Ijec’f', he was ordered to anfwer.

¢ The Parliament was diflolved by proclamation,
¢ dated 24th of Jdnua,ry 16'78

¢ 6th March»lfy"'g a new Parliament.met.

¢ Igth of the fame month the rl‘ament was pro-\
¢ rogued to the 15th of that month. _ ‘

¢ 14th of March the Hou{'e, conﬁdermg whether
 the laft prorogatlon ‘made a feﬁion, were of opmmn, :
L That it was a feflion in relatxon to the 2&s of judi-
¢ cature, but not as to the determmmg laws’ doter—=
« minable upon the end of a feffion. And the fame
¢ day it was referred to the Committee for Prlvxleges
¢ to conﬁder, Whether petitions of appeal, prefented
¢ laft Parliament, be ﬂ111 in force to be proceeded on;
¢ and alfo to confider of the flate of the xmpeaebments
¢ brought up from the Commons laft P.amament, and

< all the incidents relating thereto.

¢ 18th
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¢ 18th March, report was made from the faid Coms
mittee for, inleges,»That, upon perufal of the
i']ournal of the 29th of March 1673, they were of-
’opmlon, That, in all cafes of appeals and wnts of
_error, they continue and were to be’ proceeded on
in flatu quo, as they ftood at the diffolution of the

laft Parliament, without beginning de nove; and alfo

were of opinion, That the diffolution of the laft
Parliament did not alter the ftate of the impeach=
ments ‘brought up by the Commons in that Parlia~
ment.

€ 1gth March, that report was conﬁdered , and,
upon the queﬁlon, Was agreed to.

¢ 20th of March 1678, the Earl of Danby was or-

dered to anfwer; and divers further proceedings
¢ were had upon the faid 1mpeachments, in that and

fubfequent Parhaments.

i
i

¢-12th Nov’r 1680, the Commons, by‘meirage, ‘ac-
quaint the Lords with their refolution to proceed to
the trial of the Lords in the Tower, and forthwith
f.to begin with Vifcount Stafford ; and to defire a day
¢ for his trial.

; J Whereupon his trial was appomted on the 3oth
‘ m;ﬁant. e

¢ soth of the fame Nov’ r, his Lordfhxp s tnal beganv

"m We{’cm r Hall

¢ 4th

L

¢ 4th Dec’r following, the Lord ngh Steward gave
the Houfe an account, That, after Vifcount Staﬂ'ord _

had fummed up his evxdence, and the Managers had
replxed his Lordﬁnp propounded feveral points ‘in

o€ law, arlﬁng out of the matter of fa& ‘to which he
¢ defired to be heard by hlS counfel one of whtch.

h pomts was,

¢ Whether proceedmgs ought to be contmued from :
¢ Parliament to Parhament upon 1mpeachments ?

¢ 'To which the Houfe, upon conﬁderatlon, refufed to
¢ hear his counfel -

< nth Dec r, Judgment upon him was pronounced
¢ as ufual in cafes of high treafon.

¢ 21& of the fame month Mr Seymour was im-
peached of high cnmes, &c., and artlcles were
¢ brought up, and read; and he was ordered to anfwer.

< 23d of the fame December, he put | in his anfwer;
¢ and the fame was read, whlle he was at the bar 3 3
¢ and a copy of it to be fent to the Commons.

3d Jan’y following, which was the next day the
¢ Houfe fat,” he petitioned - for a fpeedy trial. " And a
¢ meffage was fent to the Commons, to give them no-
¢ tice of it ; their Lordfhips finding no iffue joined by
¢ replication. And counfel were afligned him,

< 8¢h Jan'y, his trial was ordered to be on the I 3th‘
¢ of the fame January ; and a meflage was fent to the
¢ Commons,

-
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Commons, to acquaiut them with it, that they might

reply if they thought fit. No further progeedmg‘

was had on that 1mpeachment.

< j-th- of tﬁé fame ]anu‘ar'y," _Sir. Williémﬂ‘ Scroggs
was impeached of high treafon ; and articles of im-

peachment were broughf up. . He was bailed ; and .

ordered to anfwer the 14th of the fame month

¢ Thhe faid:7th of januarv, the Earl of Tyrone was

xmpeached of high treafon.

'« yoth of Jan’y 1680, the Parliament was pro-
rogued 3 and diflolved by proclamation the 18th of

that month,

¢ z:ﬁ"March 1680,—a new Parliament met,

¢ ngth of the fame March Earl of Danby peutmned
to be bailed : and the fame day Sir William Scroggs’
anfwer ‘was read ; as alfo his petition, defiring a
fhort day for the Commons ta reply; copies of

‘which anfwer and petition were fent to the Com=

mons.

¢ No further proceedmgs were had agam{’c Sir Wil-
liam Scroggs. S o ,

¢ 26th March 168i, meflage from the 'Commvon:'s,

That they, having formerly deniand«;d judgment
againft the Ear] of Danby, deﬁrc now a day may be
appomted to gwe it '

¢ The(

APPENDIZX XXV -

¢ The faid mef{'qge was oxdexed to be conﬁdered on
¢ Monday next,

¢ 58th of the ﬁme month, the Palhament was dx(~

~ © folved.

- ¢ 19th May 1685, the Houfe was acquéinté‘d, That

® the Lords committed to the Tower upon impeach-
¢ ment had entered into recogmzances, in the King’s
¢ Bench, to appear the firft day of next Parliament 3,
¢ which was thatday. Accmdmgly they were called

¢ 204 May 1685, upon’ confideration of the cafes of
¢ the Earl of Powys, Lord Arundell, Lord Bellafis,

¢ and Earl of Danby, contained in their petitions, it
¢ was refolved, upon the queftion, That the order of

¢ the 19th of March 1678 fhould be annulled and re-
< verfed as to impeachments. '

¢ 2sth May 1685, an order made, for the Attorney’
¢ General to have recourfe to the indi@ments againft
¢ the Earl of Powys, Lord Arundell, and Lord Bel-~

¢ lafis, in order to the entering a moli profequi thereon,

¢ according to His Majefty’s warrant ; and it was fur=

< ther ordered, that their bail fhould be difcharged.

¢ 1ft June 1685, upon motidn'on‘ behalf of feveral

- ¢ Peers, who were bail for the appearance of the Earl
¢ of Powys, Earl of Danby, Lord Arundell, - Lord’

< Bellafis, and Earl of Tyrone in the i,n*gdom of
' d : . Ireland,

¢ to the bar, and their appearances recorded - and_
¢ they petxtloned ‘for relief. ' :
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‘I’reland the firft day of this Parliament, whofe res

cognizances were entered into in the King’s Bench;
it was ordered, That the {aid Lords, as alfo all per-

fons, Peers or others,. that were bailed for their ap- u

pearance, ﬂlould be dlfcharged

< 26th O&ober 1669 the Earl of Salifbury and Earl
of Peterborow were¢’impeached of high treafon, in
departing from -their allegiance, and being recon-

ciled to the Church of Rome, by meflage from the

Commons. And the Earl of Peterborow being, by
the Black Rod, brought to the bar, was ordered to
be committed to the Tower ; and the Earl of Salif«

bury to be brought to the bar, by the Chlef Gover-

nor of the Tower, on Monday. .

¢ 28th O&ober, th,e Earrl of Salifbury accordihg]y

was brought to the bar; and the faid Governor of
the Tower was ordered to take him into his cuftody.

¢ o4th Jan’y folIQWing,' the Parliament was pro-
rogued ; and diffolved by proclamation the 6th of
February following. v o

<A néw Parliament met, 20th of March 1689.

¢ sth April 1690, an order was'tpzid¢, to take into
confideration, whether impeachments 'continﬁe’fro*n
Parliament to Parliament, on the Wednefday fol-
lowing.

¢ 8th and 10th of the fame month, confideration of
that matter was adjoumcd

¢ 7th

APPENDTIX, C xxvil

.. “. 7tfl Ju1y~~1 690, thé Parliament was prQrogued.

€ ad Oé’cober 1690, ‘the Earl of Peterborow peti=

tioned to be difcharged, having been kept prifoner in
the Tower for almoff two years, notwithftanding a

diffolution and feveral prorogations had intervened,

as alfo an a&t of free and general pardon : where-
upon: the Judges ‘were ordered to attend, to gwe their,
opinions, whether he be pardoned by that a&. The
]udgﬁsnwere alfo ordered to give their opmlons, on
the fame matter, upon the Earl of Salifbury’s petition,

X praying“]ikewife to. be di{charged.

< 6th of the fame month, the Judges, accordmor to

oxder, delivered their opinions, as follow ; viz. "That,
if the faid Earls crimes and offences were committed
before the 13th of February 1688, and not in Ire-
tand, nor beyond. the feas, they were pardoned by

‘the faid a& ; and it was refolved, that the faid Earls .

fhould be admitted to bail. - And a Committee was
appointed to infpet and confider precedents, whe=

ther impeachments continue i ffatu gus from Parlia~
‘ment ta*Parliament. ,

¢ 7th O&ober, the faid Earls were both baxled at
the bar.

¢ zoth of the fame O&ober, report was made from
the Committee, appointed the 6th of the fame O&o=

ber, of feveral precedents brought to their LOI‘dﬁllpS—
: by Mr. Petyt from. the. Tower ; and alfo that they

dz , ‘had
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had examined the Journals of this Houfe, which

reach from the ia2th of Henry the VIith; and all’

the precedents of impeachments fince that time were

‘in a lift now in the Clerk’s hands; among all which,

none are found to continue from one Parliament to
another, except the Lords who were lately fo long
in the Tower. :

"¢ After confideration of which report, and‘»re‘ading

the orders made the 19th of March 1678, and the

22d of May 1685, concerning impeachments ; and -

long debate thereupon ; it. was refolved, That the
Earl of Sali{buvry and Earl of Peterborow fhould be
difcharged from their bail ; and accordingly they and
their fureties were. ordered  to be dx['chqrged from
their {axd 1ecoonxzances.

¢ A lift has been pmdur'ed before the Commxttee,
which to them fecems to be the lift referred to in the

faid report ; which is ready to be produced, if the

Houfe fhall think the fame neceﬂary

¢ 12th Nov’r 16go, upon motion, ¢ That a day be
appointed, for the explanation of the votes of the
soth of Oéober laft;” it was ordered to take the
{ame into confideration on the 18th of the fame No-

¢ vember, and all the Lords to be fummoned ; on

which day the Houfe fat : but it doth not appear by
the Journal that any thing was done in purfuance of

s that order.

~ ¢ anth April 1695, the Duke of Leeds was im-

Y

peached of high crimes and .mfdcmeanoxs, and arti-
¢ cles

"APPENDIX. xxix

¢ cles were on the 2gth of the fame month exhibited

¢ aaam{’c him.  He put in his an{wer tho next day, ‘

¢ and a copy of it was fent to the Commons. .
(

X If’c May followmb, a meﬂ'age was fent to the
¢ Commons, to put_ them in mmd of the fald xmpeach-
¢ ment; the Lords conceiving the feﬂion could not
B contmue much ]onger.

3d of the fame May, the Parhament was pro-a
¢ rogued ; and diffolved by - proclamation, dated the
¢ 11th of O&obex 1695.

< 24.th of ]une 1701, the, Houfe of Commons hav-

¢ ing impeached the Duke of Leeds on the 27th oE{

¢ April 16953 and on the 2gth of the fame month

¢ exhibited articles agamﬁ him, to which he anfwered 3

¢ but the Commons not profecuting, the faid im-
¢ peachment and articles were ordered to be difmifled.

< I7tn May 1698, Peter Longuevxlle was, amongﬂ:

¢ others, 1mpeached of high crimes, &c. 3 and articles
¢ ‘were brought up.

S ¢ 97th of the fame May, he put in his anfwer, andl,

N pleaded Not Gullty.

¢ 28th ]une, the trial of Goudet and others, ‘upon
¢ the impeachments againit them, was appointed on

¢ the 4th of July next. N

" < The fame day, the faid Goudet, Barrau, Seignoret,

N Baudowm, Santiny, tharce, and Pearfe, relin-
€ qulfhed
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diffolved by proclamatxon, ‘dated the 7ch of July
1698. ' _
3 The Committee have alfo inquired of precedents

B 1Y

quifhed their pleas, and pleaded: Guilty 5

3oth June, Duniaiftre put in his anfwer, and

h1m mto cuﬁody.

< 4th July 1698, judgment was pronounced againft

the eight per{ons above mentioned ;

and no further
proceedings concerning Longueville,

¢ The next day the Parliament was prorogued and’

of indi¢tments agam{t Peers, which have been re-

moved into the Houfe of Lords by Certiorari, and.

the proceedings thereupon ; and find, that, on the
19th of March 1677, the proceedings againt the
Earl of Pembroke, upon an indi&ment, for the death
of Nathaniel Cony, had before the commiffioners of
Oyer and Terminer at Hicks” Hall, upon which his

Lordfhip was found guilty of felony.and murder,
was brought into this Houfe, in order to his trial.‘

€ 4th'April 1678 the faid Earl was tried, and found
guilty of manﬂauohter

: and the'
€ Black Rod ordered to take them into cuftody.,

'pleaded Guilty ; and the Black Rod ordcred to take' i

¢ 1 cth Tuly followine the Parliament was prorogued.
St y g 1t was p 4 ’

" ¢ 11th Nov’r 1685, the Lord Mayor and the reft

‘Yﬂ‘

of the Jui’cxces of Oyer and Terminer and General
. ¢ Gaol

P

¢

€

APPENDIX xxxd
Gaol Delivery for London and Middlefex were or-
dered to return, by virtue of His Majefty’s writ of
Certiorari, the indi¢tment of high treafon; found

before them,» againft the I:arl of Stamford, then
prifoner in the Tower. - S ; A

¢ i4th Nov’r,\ the indi&ment was delivered,

¢ 16th' Nov’r, the faid Earl was ordered to bef

brought to the bar.

5 -

< 17th Nov r, his Lordﬂnp was brought accordmg-’

ly, exa*nmed and his trial appointed on the 1ft of
Deécember following ; and an addrefs ‘to His Ma-

jefty, That a place be prepared in Weftm’r Hall for
£ his trial,

-~ ¢ 18th Nov r, the King’s anfwer was reported,

That He had glven order accordmg]y

< 20th Nov’r 1685, the Parliament was proroguecf ;
and, after feveral prorogations, was dxﬂ'olved the

2d of july 1687.

¢ And there doth not appear any further-proceeding

on the fdld mdx&ment.

¢ 4th Jan’y 1,692, the Coroner’s Inqueft Was brought
in, concerning the death and murder of William
Mountfort, wherein the Lord Mohun was found

to be aiding and afliting.

4.th Feb y followmg, his Lordﬂnp was tried 5 and
found Not Guilty, and dlfcharged

Al

€ 14th
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¢ 14th March followmg, the Par‘hament was pro~
¢ rogued : : ;

3 B 3th Dec r 1697, a wnt of Certzorarz was ordered;

< for removing the mdl&ment found againft the Lord
¢ Mohun, concermng thc death of Wllham Hill.

\

" ¢ roth ]an y 16975 refolved to proceed to hxs trials

€ 4th july 1698, the Clerk of the Crown x:ead the

< indi¢tment to his Lordfhip; and he pleaded His

¢ Majefty’s pardon: which was allowed by the Houfe 5

% and he was difcharoed

€ -Igth Ma‘rch'x()gS an indi@rmeht agalnﬁ the Earl
¢ of Warwick, for the murder of Coote, was brought
"¢ by Certtorar:. '

< 25th March 1699, Lo.d Mohun allowed a copy
‘o of his indi&ment.

< a8th March the Earl of Warwxck was tned and
¢ found guxlty of manﬂaughtcx.‘

'

.. 29th of the fame month, the Lord Mohun was

€ tried, and found.Not Guilty,

€ 4th May 1699, the Parlxament was prorogued e

’ thch report bemg re'xd by the Clerk :

It was propofed, ¢ To refolve, That the impeach-.
¢ ment of the Commons againft the Earl ‘of Oxford

¢ is determined by the intervening prorogation.’
‘ V ¢ And,

APPENDI X xXx%kiil

And, after debate thereupon,
“The queftion was put, ¢ That it is the opmmn

¢ of this Houfe, that the xmpeachment exhi~

"

bited by the Commons’ of Great Britain,

K3

~timer, for high treafon and other high crimes
and mif{demeanors; is determmcd by the in-
¢ tervemncr proroaatxon.

L)

It was refolved in the, n’egatl?eé

Dgﬂz’ntzent,

¢ 1. Becaufe there feems to be no dlﬁ'erence o law
¢ between a prorogation and a diffolution of a Parlia-
“ ment; which, in conftant practice, have had the

fame effe&; as to determmatlon both of Judlcxal and

" legxﬂazwe proceedmos* and confcquontly this vote

may tend to weaken the refolution of this Houfe,

¢ May the 22d, 1685, which was founded upon the
law and pracice of Parliament in all ages, witlout
¢ one precedent to the contrarys ekcept ini the cafes
¢ which happened after the order made the tgth of
¢ March 1678, which was revetfed and annulled in

1685 and in purfuance Hereof the Earl of Salifbury

L was difcharged in 16g0.

¢ 2. Becaufe this can never be extended to dry but

“ Peers ;.'fol‘j'byzthe ftatute 4° Ed. I11%; no Commoner

can be impeached for any capital crime: ahd it is
hard to conceive why the Peers fhould be diftin
guifhed, and deprived of the benefit of all the laws

& of lxbcfty to which the mcaneﬂ; Commoner in lmtam

€ BT

againft Robert Earl of Oxford and Earl Mor-
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¢ is entitled 3 and this feems the more extraordmary,}

¢ becaufe it is done unafked by the Commons, who,
¢ gas it is conceived, never can afk it with- any colom’

¢ of law, precedent, reafon, or _;u{’m.e.i

: ¢ NoTTINGHAM«

€ ABINGDON. ’

¢ Fr. ROFFEN. = : e ‘

s ¢ Nortn & GREY.
¢ Bruck.

¢ DARTMOUTH.

¢ BATHURST.

’ - ¢ GUILFORD,
¢ MANSEL. Hav.
¢ FOLEY. »

Die Martis; 24° “‘7un'z'i,\ 170t

’Then the Houfe, taking into confideration that

 there were feveral Lords charged and impeached by
the Commons, and no profecution againit them, or-
-~ dered as followeth (videlicét),‘

The Houfe of Commons not having profecuted thexr
charge which they bxought up againft John Lord Ha-
verfham, for words {poken by him at a free conference

. the thirteenth inftant ;

It is thxs day ordered by the Lords Spmtual and
"Icmporal in Parhament affembled, That the faid
charge

¢ APPENDIX, ' XXXV

charge agamf’c John Lord Haverfham {hall be, and is
hereby, dlfmxffed. :

The Earlof Portland bemg 1mpeachcd by the Houfe

of Commons, of high crimes and mildemeanors, the

ﬁrﬁ day of April laft:

1t is ordered by the Lords Spmtual and Temporal in
Parliament aflembled, That the 1mpeachment againft
William Earl of Portland fhall be, and is hereby, dif-
mifled, there being no articles exhibited againft him,

“The Houfe of Commons having impeached Charles
Lord Hallif2x, of high crimes and mif(demeanors, on
the ﬁfteem;h day of April laft, and on the fourteenth
day of this inftant  June ‘exhibited articles againft
him ; “to which he having anfwered, and no further
profecution thereupon :

It is ordered by the Lords Spmtual and Temporal

in Parlxament affembled, That the faid 1mpeachment

and the articles exhibited againft him fhall be, and
they are hereby, difmifled,

The Houfe of Commons h'wmtr impeached Thomas
. Duke of Leeds of high ciimes and mifdemeanors on.

the feven and twentieth of April; one “thoufand fix

- hundred ninety- ﬁve,' and on the nine and twentieth
of the faid April exhibited articles acrami’c him; to

which he anfwered : but the Commons not profe-
cuting,” o ‘ -

€2 Tt
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Tt is ordered by the Lords Spiritual and Tempora
in Parlxament a{Temb]ed That the faid 1mpeachment
and the antlcles exhibited arramﬁ: hlm ihall be, and
they are hereby dlfmxﬂed '

v ,Rotul. Parl. XV. Edw. III,

‘Le Parlement tenuz a VVeﬁm le Lundy en la’
mezeyne de Pafch’ Tan du’ regne n’re Se;gnur

le Roi, ceft affaver d Engleteue qunzl(me, et de
I‘rance Second '

8 LT me1ﬁne cech jour vaent noftre Sexgnur le
Roz en la Chaumbre de Peynte, & lllocques vient
lErcevefque de Cantlrburs, & les autres Prelatz, &
Grantz, & Communes, & le dit Ercevefque fe huct
milia a n’re Seignur le RO], enquerant fa bone
Seignurie & fa bienvoilliance ; et n’re :Seig‘nur le
Roi lui refceut a fa bone Seignurie: dont les Prelatz-
&: aut;es Grantz lui mercrezent tant come 1]s favment
ou purrmcnt. Et puxs prla I’Ercevefque au Roi,
q il pleuft a f2 Sexgnurle, que deficome il eft dxﬂamez
notoirement par tut le Roialme & aillours, q’il- pulﬁ’e
efire asefnez en p]eyn Parlement devant les Pieres; &
1lxocques re(poundre, iffint, q’il foxt overtement tenuz
pur tlei come il eft. (@eu chofe le Roi ottreia.
I\zles il dit, " q’il voleit que les bu(ournes touchantes
Veftat du ‘Roialme & commune proﬁt fuﬂ'ent primes
mys en explmt, & puxs il feroxt e*:plmter les autres. .

43. BT
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43. ET falt remembrer, que le - Sﬁmady, en la
Veille de Pentecouﬂ: feurent acordez & aﬁ'entuz en
dit Parlament les chofes fouzefcmes, c cﬁ aﬁwyr. .

v

4.4 Primerement, que leg Evefques de: Duréfme,‘

& Sarum, les Countes de Norht’, Arundell, Warr,

- & Sarum, oient les Refpons P Txcevefque, des chofes
qui lui font furmys par lc Roi; 1ﬂint que fi fes dttes,

Refpons foient covenables, adonques le Roi de fa bone
grace lui tendra pur excufe. Et encas ¢’il femble.au

"Roi & 2 fon Confeil, que meifmes les Refpons ne f'ont

mye fufﬁfantz, adonques les ditz Refpons ferront
debatuz en prefchein Parlement, & lllocques ent Juo-
gement rendu, ' S : o

49 ET fait a remembrer, que totes les chofes

touchantes I’ Arefnement lErcevefque de Cantnburs,

demurent devers' S. William de Hyldefby, Gardeyn‘

du Prive Seal notle belgnur le Rox.

Rotul. Par. XVH Edw. TIL

Le Parlement le tenuz a We{’cm r, ala Qymzeyne

de Pafk, I’an du Regne nre Seign’ le Roi Edward

tiercz apres le Conquett, c’eft aflaver d’Enleterre
dys & feptx[’me, & de [‘mnce quart, -

22, FAIT a remembger, que no',t're' Seign’ le Roi

ad commandez, que totes ‘les chofes touchantes 1’ar-
reynement « . . . . PErcevefque de Cantirbirs, lef-
queux chofes demurerent devers Seign® William de
; : - Kyldetby,
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Kyldefby, au Parlement teﬁuz a Wellm’ a la quisn-
zeyne de Pafke lan quinzifme pur aver ent avifement
tan que ne font pas refonables ne veritables. Par quoi
comande fu a Meftre Johan de Ufford, de porter meif-
mes les chofes en Parlement pur anienter illoeques,

S 'Comwmons’ JOURNALS.
S - Die Sabbati, 12° die Aprilis, 1679
~ 8ir. Francis  Winnington reports from a con-

ference.—

- The Lord Privy Seal {;aid; that in the tranfation
of this affair, there were two great points gained by

this Houfe of Commons,.

The firlt was, that’ itﬁpeachmenté made bylthe

Commeons in -one Parliament, continued from feflion

- to feffion, and from Parliament to Parliament, not-

withftanding prorogations or diflelutions.

The other- point- was; that in cafes of impeach-
ments upon fpecial matter fhewn, if the modefty ot
the party impeached directs him not to withdraw, the
Lords admit that of right they ought to order him to
withdraw; and that-afterwards he muft' be committed,

The Commons replied, that they hoped their Lord-

- fhips did not think the Commons did take it, as if

they had noew gained any point ;;brﬁ“)r]that the points
which their Lord{hips mentioned as gained, were no-
thing but what was agreeable to the ancient courfe
and methods of Parliament, |

My

APBENDI X XXX
My Lard of Danby’s Cafe, Skinner’s Reports, ps 565
T ggCan ILRJBO
"The Earl of Danby having ‘been twice befote in
Court, upon his Habeas Corpus, came again this
term, and made “a very long harangue’; ‘but the
Court would not bail him, his cafe being the fame
with my Lord Stafford’s and the Earl of Tyrone’s, fcils
‘he was committed by the Lords Houfe, and there was
an impeachment by the Gommons pending in the Lords
Houfe againft him ; but it was taken clearly by the
Court, that where the party is committed by an order

of the Lords Houle, as in Pritchard’s cafe; remem~

bered by Raymond Juftice, 17 Car. I1. that upon 3
prorogation he ‘may be bailed: And fo Pembertons
Chief Juftice, faid it was his cafe, he was committed
by the Commons : he faid the King was willing to bail
him, and fo were the Lords; but he was fain to liey
1ill the King prorogued the Parliament; and then he

- came out, and he faid, that if any one be detained

after a prorogation, an action of falfe imprifonment
“lies; moreover, ‘twas faid, that no man could come
into that Court and demand to be bailed s Jure, in
cafe of high treafon ; nay, that iy murder fometimes
they'ta‘ké ba'i_l, and fometiraes refule it.

'My Lord ~Dahl;)’s Cafe, Skinner’s Reports, p 1624
35 and 36 Car. iI.R.B. '

Things chiefly infifsed on by the Counfel and Fudges
~in my Lord Danby’s cales—Wallop, That this was a

cafe of ‘great neceflity, and if thcr;e thould  be no
: ‘ ‘) relief

=
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Jelief here, there'would be a failure of juftice, whlch
rather than the law will fuﬁ“er, it will allow thmgs

‘to be done contrary to the expre(s words of an A&
of Parliament; and cited the 2 Inft. 25./

That bailing wohld not affedt the impeachment;

but only modify the confinement; for they fhould

not deliver him out of cuftody, but only lengthen

bis chain; for his bail, if they pleafe, may keep
him, and confine hun that all imprifonment is ei-
ther in cuflodiam, or in penam; where ’tis the fors
mer, this Court may give eafe by-bailment; but in fo
doing, they determine not dz re but de mado rei or de
modo modi : that thls Court is the Supreme Court, of
ordmary Judicature, to which no fubje can come
But he finds relief, and that Curia ragis ne deficeret iii
Fuftitia exhibenda 5 the ng being. the fountain of
juttice, no one fhall come to this fountain and die for
thirft, He cited the cafes where the Couxt hath bailed
in cafe of extreme old-age, though the party was in
execution ; and fo of a woman near her time of tra-
vail : Whlch cafea are in the lﬁ Inft.

Pollexfen infifted that it was a cafe Judrma]ly in the
Houfe of Lords; znd then by diffolution of Parhamenr

the proceeding is determined, liké cafes of writs of
errorout of the King’s Bench, Holt cited the cafe of -

Okey and Buter, who were attainted by A& of Pir-
liament, and the records of Parliament removed by
¢ertiorari in Chancery, thence by mittimus into R. B.
where the partles were oppofed, whercforc they fhould

: not

APPENDIX. xli

not be exccuted, and were executed accordingly ; aiid

after, by the. unanimous opinion of the (,ourt, the Lord
Danby wis balled =

For, Firps, Treafon cannot be comxmtted butf
agamﬁ the King.
A «
Secondly, That the Couxt has power to bail in all
cafes of treafon ~Zachary Crofton’s cafe, the opinion
of the Judges, in the Lords Houfe, 1648,

Thlrdly, That when the Lords Houfe is ﬁttmg,
the power of this Court is fufpendcd as to perfons
and caufes before them; but when the Lords Houfe

is dlﬁ'olved, thexr ongmal power reverts back to this
Court, - :

Fomth]y This (,ourt may bail, in cafes wherc
they cannot try the party bailed ; as perfons taken here
for offences committed  in Ireland, are bailed here,
to appear in Ireland, though they cannot be tried
here: fo any Lord of Parliament committed for high
treafon by a Juftice of Peace, or Secretary of State,

may be baxled in R. B. though he, cannot be tried -
there,

Fxfth!y, For a man committed of high treafon to
be bailed by law, and yet no Court in being that
hath power to bail him, is an abfurdlty

Slxthly, That in cafes of writs of error dependmg
in Parhament, upon a lng prorogation; they ceafe to
f , C ke
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“be a fuperfedeas, but the party inay have execution in

R. B. aid if it be fo, but where the property is con=

cerned, it 6ugh't much more to be fo, where the li-

berty is concerned, which is fo much dearer; that in

one cafe or the other, the Parliament, when it meets,

may go on; and, if they reverfe thé judgment, the
party will be reftored to all that he has loft, and fo
they may proceed to the trial of my Lord Danby, &c.

As to the power of the King’s pardoning treafon,

though the perfon was impeached by the Commons in -

England in the Lords Houfe, many records were cited
by the Lord Danby; and Pollexfen, and _‘ﬁﬁérizzs,
Chief Fuftice, cited Elfing of Parliamentsy and mﬁi’ced
that the Habeas Corpus At fhews the intent of the
Parliament, and their fentiments in fuch cafes.

Lord Salifbury’s Cafe, Carthew, p. 131, 2 W’zl and

. Mary, B. R.

He was brought from the Tower by Habeas Cor-
pus, and being at the bar, his cafe was thus :

He was by the convention which was afterwards

- turned into a Parliament, Anno 1 W. and M. im-

peached by the Commons for high treafon, for being
reconciled to the Church of Rome, contrary to the
flatute in that cafe made and provided, and upon this
iimpeachment he was committed to the Tower by the

Houfe of Peers, and there continued till the Parlia~

ment was diffolved, and a new Parliament called,

and.

APPENDIX, it

and now (after a long feflions) adjourned for two -

months,

The Counfel for the Earl moved that he might be
difcharged upon the new A& of Oblivion, which pafl-
ed in the laft feflions of Parliament, wherein neither
his crime nor his perfon were excepted, but clearly
within the A& of Pardon. But per curiam : notice
cannot be taken of this A& of Pardon, unlefs ’tis
pleaded with the averments, becaufe there are feveral
exceptions in it, both as to crimes and perfons ; there-
fore it is neceflary that the party who would have the
benefit thereof, fhould aver himfelf by plea capable of
fuch benefit ; and not excepted therein, as ’tis ruled
in Plowden, and other books ; and here the Lord at
the bar cannot plead this pardon, becaufe there is no-

thing before the Couxt, upon which to ground fuch
plea.

Then it was moved, that he might be bailed, and

. for that purpofe the Lord Danby’s cafe was cited, who

was bailed, though committed by the Peers in Parlia-
ment, as in this cafe ; and the Earl of Shaftefbury’s

. cafe was likewife mentioned.

The Earl of Salifbury was not
bailed, becaufe there was a very thort adjournment of
the prefent Parliament, and that is the proper place
for him to make appllcatxon to be baxled.

8ed per curiam :

That the chief reafon for bailing the Lord Danby

“was, becaufe the then Parliament were prorogued,

f 2 and
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and the time uncertain for their meeting again; and
fo no profpe& of an opportunity to apply himfelf that

~way: befides, he was denied to be bailed, by feveral

Judges of the Court of B. R. until the Chief Juftice
Jefferies came in.

Avnd the Court cited the Lord Stafford’s cafe, who

was committed by the Houfe of Peers; and notwith-"

franding that Parliament was diflolved; by which he
was committed, yet he was continued a prifoner, and
afterwards tried upon the fame impeachment, con-
vited, and executed ; which fully proves that com-
mitments by the Peers in Parliament, are not made
void by the prorogation or dlffolutxon of the fame

Parliament.

Befides, the Lord Danby was bailed to appear at
the next Seffions of Parliament, which was an affir-
mance of the commitment, and a plain proof of the

op1mon of the Court at that time, that the commit--

ment was not avoided or difcharged by the prorogation
of the Parliament.

And for thefe reafons, the Lord Salifbury was re-
manded to the Tower,

Extraét from Mr. ]uﬂice Fofter’s Crown Law, pe 157.

In the cafe of Lord Salifbury, who bad been im-
peached by the Commons for high treafon, the Lords,
upon his petition, allowed him the benefit of the a&
of general pardon, pafled in the fecond year of Wil-

liam

APPETWDIX. xlv

liam and Mary, fo far as to difcharge him from his
imprifonment, upon a conftruétion they put upon
that act; no High Steward ever having been appointed in
that cafe. '

On the 2d of O&ober, 1690, upon reading the.

Earl’s’petition, fetting forth, that he had been a pri-

foner for a year and nine months-in the Tower, not-

withftanding the late a& of free and general pardon,

“and praying to be difcharged ; the Lords ordered the

Judges to “attend on the Monday following, to give
their opinions, Whether the faid Earl be pardoned by
the a&, On the 6th, the Judges delivered their opi-
nions, that 'if his offence was committed before the
i3th of February 1688, and not in Ireland, or beyond
the feas, he is pardoned. Whereupon it was ordered,
that he be admitted to bail; and the next day he and
his fureties entered into a recognizance of bail, him-
felf in 10,000l. and two fureties in 5c0cl. each; and
on the goth, he and his fureties were, after a long
debate, difcharged from their recognizance.

It will not be material to inquire, whether the
Houfe did right in difcharging the Earl without giving
the Commons an opportunity of being heard ; fince, in
fact, they claimed and exercifed a right of judicature
without an High Steward, which is the only ufe I make

of this cafe.

MoODERNM -
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Mopzern Rerorts, Vol. XII. p. 604,13 W. I11.
B. R,

Peters verfus Benning.
!

A writ of ¢ error ad proximam fe(fionem in Parliament,

and before that time the Parliament by proclamation
was diffolved, and day fixed for the meeting of ‘a new
one; and. upon motion, the queltion was, W hether
this writ were a fuperfedeas of execution, or even
could be a warrant to fend up the record to the new
Parhament, there being no term intervening between
the return of the writ and the time fixed for the Par-
liament’s meeting.  And, 1ft, it was agreed on, that
the Court can take no notice of any extrajudicial de-
termination or order of the Lords, And, per Holt, If
an impeachment be in one Parliament, and fome pro-
ceedings thereon, and then the Parliament be diffolved,

and a new one called, there may be a continuance

upon the impeachment; and he quoted the cafe of
Fames and Bertly, Pafch. § 7. and M. where a writ
of error was tefted the fonrth of May, returnable the
nineteenth of November following, to which time the
Parliament was prorogued, fo that a whole term in-
tervened ; and he faid it was his opinion, they rﬁight

fue out execution, notwithftanding that writ. And’

he remembered to have known it ruled in Keeling and
Hals time, that a writ of error was no fuperfedeas,
after a prorogation, if a term intervened. Vide 3 Keb.
416, 1 Vent, 266. And the cafe in 2 Cro. 341. was
faid to be in point, that a writ of error, and all the

' proceed-

APPENDI X, _ xlvil

proceedings thereon, are determined by the diffolution

of a Parliament. Zide Lane, 7. 1 H. VIL. 19, 20.
pl. 50. Br. Err. pl. 25, That plaintiff in error is
not bailable in Parliament for two reafons ; one, That

i the judgment fhould be affirmed, they could not
award execution on the recognizance ; Secondly, If

the Parliament fhould be diffolved before any thing
done, all. matter depending before the Parliament would
be thereby determined. Likewife a tranfcript of the
record, and not the very record itfelf, is before the
Lords tipon a writ of error; and in that it differs from
a writ of error from Ireland, or from the C, B. into
this Court, where, in the one cafe, the execution is to
be awarded here 3 but in the other cafe, it is not fo,
for the neceflity of the thing, becaufe the Kmo S Writ
runs not into Ireland ; the courfe is to fend a mandate

to_the Chief Juftice of Ireland to grant execution.
Vide fo. 66, 'That diflolution determines error a&tu-.

ally depending, Ray. 5. That a prorogation and a
whole term intervening, is afuperfedeas of a writ of
error in Parhamenr, and fo of a diflolution, though

the errors had been affigned. If, before the tranfcript .

be left above, the Parliament was diffolved, the writ
was no Juperfedeas of execution ; but if it had been
left above, the diffolution would be a fuperfedeas of
it: but the writ of error would not be difcontinued,
there being a day certain for the meeting of a new
Parliament, by the very ac of diffolution.

It may be a quef’uon, if-a writ of error ad pro:u«
mum Parliamentum, when a Parliament is to meet at
a day certain, be a fuperfedeas, though a term does

nog
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not interpofe between the tefte of the writ and the
time fixed for the meecting of the Parliament by the

diffolution of the former Parliament ; but the Chief -

Juﬁiée faid, that as the prefent cafe was, the wtit in
queftion could not be an authority to carry up the re-
cord, neither could the Lords be legally pofleffed of ity
by virtue of that wiit: And he faid, in cafe of pro-
rogation, the writ of error was returnable ad prafens
Parlz'ammtum; but in cafe of adjournment, it was
ad prafentem feffiomemt.  And after all; here the Court
left them to do what they could by law.

Rot: Parl. 8 Hen, VI. n. 27.

ITEM priount les Communes, pur tant que lout
fufl declarre en ceft prefent Parlement; par diverfes.
Seigneurs de mefme le Parlement, que lez petitions
a baillers par les ditz Communes .a tres noble &,
puiffant Prince le Duc de Gloucefter, Gardeyn
d’Engleterre, en ceft prefent Pailement, ne ferroient
mye engrofles avaunt ceo q’ils ferrount envoiez de par
dela le Myer, a no’re Soverayne Seignur le Roy, pur
ent avoir foun affent Roiall & advys; que pleafe a dit
tres haut & puiffant Prince le Duc de Glouc’, Gar-
deyn d’Engleterre, de ordeiner par auflorite de cefk
prefent Parlent, ‘que toutz lez petitions baillez par lez
ditz Communes, a dit tres haut & tres puiffant Prince
le Duc de Glouceftre, Gardeyn d’Engleterre, en celt
prefent Parlement, foient refponduz & ‘terminez de-
deins ceft Roizlme d’Engleterre; durant mefme celi’
Pailement. Et fiafcuns petitions remaignount nient

' ref-
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tefponduz & determinez, - duraunt mefme cell Parle-
ment, q’ils foient tenuz pur voxdes & de null effet ;
& que ceft ordenaunce foit de force & tiegne lieux en

chefcun Parlement 4 tenir en ce& Roialme d’ Engleterrc
en temps a venir.—

Refponfio. Soit advifée par le Roi,

H

Rotul. Parl. 4 Hen. VIIL. n. 25,

ITEM, die Venerls, Quarto die Decembris, an=
no fupradido, pfedn?tus Archleprcc;pus declaravit,
qualit’ Ambaffiatores Francie, intelligentes Domirium

Regem & tres Status hujus Regni, cum ipforum Am-

‘bafiatorum  a rege noftro defideratis minime fore
contentos, pederxiht a Rege licenciam animadver~
tendi Dominum f{uum Francor’ Regem per unum
jpforum, fperantes, in bri’ fufficienciorem & lar-
giorem aultoritatem a dicto Francorum Rege habi-
tur’y qua poffent ad noftri Regis complacentiam &
utriufque Regnorum Anglie & Francorum commo=
dum firmius' concordare. Et quia appropinquante
Fefto Natalis Domini, ante quod feftutn, dictum ne-
gotium & alia quam p]ura' bonum publicum hujus
regni concernentia, in Parliamento predi®o mota &
defiderata, finiri & conclud1 ‘minime poterant; idem
Dominus. Rex Anglie, prefens Parliamentum fuum

ufque vicefimum quintum diem Januarii tunc prox’

futur’ duxit prorogand’, & illud realiter prorogavit :
premumf’ns ommbus quorum ‘interfuit in hac parte
g ‘ e'endi
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ites required.~—Pleafe hit your Highnefle to gr aunte, W "
ordeyne and eftablith, by the avyfe and affent of the

Lordes Spirituelx and Temporelx, in this prefent

Parlement affembled, that by authorite of this

fame Parlement, the- faid William De la Pole be ad-

juged, demed, declared, publifhed, and reputed as-a

traytor to your, &c. '

‘endi apud Weftm’, ad diem predictum, Jocis corid
fuetis, quavis poftpofita excufacionem, ad convo-
cand’ fuper negociis ante dictis, & aliis quae ex eot’
co’ini aflenfu pro bono publico, Domino concedente,
contigérint ordinari. ' ' -

Rot. Parl. 29 Hen. VI Pars 3. o
o B - “Dorfo. Le Roi s’advifera:
Soit as baille as Seigneurs, = 3 ? ‘ e o -

PR

To the Kyng az;f Severain Lord.

PRAYEN the Commons, that where in your Par-
Jement laft holden at Weftminfter, the Communaulte
of this your Roialme in the fame Parlement affem- :
bled, accufed and empeched, William De la Pole, § | | | : S
“thenne Duke of Suffolk, as well of . divers grete, b ' o - }
heynous, and detéftable treafons, as of many other
fauxtees, deceites, and other untrue mefprifions, by
him doon and commyted : unto which accufements :
and empethémehts, he being put to anfwere therto,
gaue not anfwere fufficient after the lawes of this @&
your lande, as in the aCes and procefle hadde upon
the faid accufement and empechement, the tenour ‘
whereof herto is annexed more pleynly it appeareth; .
by caufe whereof, jugement of attcyndre of thefeid
treafons ought to have been given agenft him, and he
convid of the feid mefprifions after the cours of youre S
feid lawes 3 and forafmuche as fuch jugement agenft
him than was nought hadde, as juftice after his me- A o
rites o . 2 . Addenda
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Addenda to Page xviii. of this Appendix.

" After the confideration of which precedents, and
others mentioned in the debate, and reading the orders
made nincteenth of March, 168, and two and twen~
tieth of May, one thoufand fix hundred eighty-five,
concerning impeachments ; and after long debats
thereupon, and feveral things moved :

‘This queftion was propoféd

¢ Whether James Earl ‘of Sarum and Henry Earl
¢ of Peterborough fhall be now difcharged from their
¢ bail ?

- Then this previous queftion was put, ¢ Whether
¢ this queftion thall be now put #’ '

It was refolved in the affirmative,

Then the main queftion was put, ¢ Whether
¢ James Earl of Salitbury and Henry Earl of
¢ Peterborough fhall be - now dxfcharged from

¢ their bail ¥’

It was refolved in the aflirmative.

¢ Leave having been given to any Lords, to enter
¢ their diffents, if the queftion was carried in
¢ the aﬁirrhative;
¢ ‘And thefe Lords following -do enter their
¢ diflents, in thefe reafons:
¢ 1, Be-

APPENDIX liid

¢ 1. Becaufe we conceive it is a queftion not.at all
relating to the real debate before us ; but urged upon
us, not for the fake only of the two Lords men-
tioned.

"¢ 2. Becaufe we ought to have examined precedents
of pardons, to fee how far an impeachment was con-
cerned, before we had adjudged the Lords dif-
charged ; or whether an impeachment could be
pardoned without particular mention in an a& of
grace ; and what difference there is between an a&t
of grace and an a& of indemnity. |

¢ 3. Becaufe we did not hear the Houfe of Com-
mons, - who are part'es, and who in common juftice
ought to have been heard before we had pafled this
vote.’

¢ BoLToN.

¢ NorTH & Grry.

¢ STAMFORD.
¢ J. BRipcwATER.

¢ BATHE.

¢ MACLESFELD,

¢ GRANVILLE, HERBERT.’

THE E N-D.
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