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REPORT, &c.

AT a Meeting of Faculty, called, by order of the
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DEAN, for the purpose of taking into considera-
tion, both the communication of the LLORD PRE-
SIDENT to the late DEAN or FACULTY, as ap-

- pointed at last meeting, and generally the pre-

sent state of the judicial procedure under the
late statute 6 Geo. IV. e. 120, and all matters
connected with the conduct and duties of the
Members of the Bar therein ; it was unanimously

RESOLVED BY THE FACULTY,

TaAT a CoMMITTEE be appointed to take into
their consideration, and to make all necessary in-
quiry and investigation concerning the past and
present state of the practice in the Court of Ses-
sion, in carrying into effect the provisions of the
statute 6 Geo. IV. ¢. 120, having a particular
regard to the conduct and duties of the members
of the Bar in all such proceedings: That the
Committee be instructed to direct their attention
to the address delivered by the Lord President at
the commencement of the winter Session, 1825,
B
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and the act of sederunt therein referred to, in so
far as these may relate to the professional rights
and duties of the Bar—to the respectful repre-
sentation submitted to the Court by the Ta-
culty, through their late Dean, on the subject of

“ the hearing of Counsel—to the communication

made by the Lord President to the late Dean in
July 1826, and which his Lordship was pleased
to put in writing at the particular request of the
Dean—and to the substance of the remarks made
in Court by the Lord President, in relation to
the conduct and duties of the Bar, soon after the
commencement of the present Session: And that
the Committee do make inquiry concerning the
following points.—1. On the subject matter of
the Lord President’s address from the Bench in
November, 1825, and in connection with it, his

Lordship’s subsequent communication to the Dean’

in July last; and how far the proposed modifi-
cation of the existing rule, as to the hearing of
Counsel, may be calculated to remove the objec-
tions to which the Faculty were formerly of opi-
nion that that rule was exposed :—2. Whether
the provisions of the statute in regard to the pre-
paration of condescendences and answers, have
been generally observed or not; and if it shall
be found that they have not been observed, to
what extent such failure to comply with them
has prevailed:—3. What difficulties have been
found by the Bar in carrying into effect the
provisions of the statute; and particularly those
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which relate to the preparation of condescend-
ences and answers, and pleas in law, and the
closing of the record :—4. How far any instances
of departure from the rules of the statute which
may be found to have taken place, are to be at-
tributed to the professional conduct of the Bar,
or to difficulties connected with the duty imposed
on them:—And 5. The nature and extent of any
personal responsibility which may attach to indi-
vidual members of the Bar, on account of the man-
ner in which the condescendences and answers,
and other preliminary pleadingsmayhave been pre-
pared, after the record has been closed in presence
of the Lord Ordinary, and authenticated by his
signature in terms of the statute :—And farther,
that, in case the Commiittee shall find, that great

or considerable evils or difficulties do at present

exist, in the practice under the said statute, they
be instructed to inquire and report, by what mea-
sures. or arrangements such evils or difficulties
may be removed, consistently with the provisions
of the act itself : That the Committee be empow-
ered to appoint Sub-Committees for facilitating
the inquiries which may be necessary: That they
do report to the Faculty on the several matters
above expressed, on or before the first sederunt
day in January next; with power to them to
make snterim reports on particular points, if they
shall deem it expedient.” A

It was farther resolved, that the Committee con-

sist of the Members of the Dean’s Council, and the
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other Gentlemen whose names are subscribed to
this Report. '

IN consequence of this appointment, your
Committee, in order that the important inquiries
thereby directed might be made as effectually and
expeditiously as possible, proceeded without de-
lay to appoint two Sub-Committees ; one of which
was instructed to take into their consideration all
matters connected with the Hearing of Counsel in

the Inner-House, and the communications of the

Lord President on that subject ; and the other was
directed to institute all necessary inquiries into the
Practice in making up the Records under the late
statute, and to report on the various points referred
to in the foregoing Resolution of Faculty. The
Sub-Committees immediately entered on the duties
severally intrusted to them. Some difficulties oc-
curred to occasion delay in an important part of the
subject matter of the inquiries; but your Commit-
tee having now received the reports of the Sub-

- Committees, and having duly weighed and consider-

ed them, beg leave to Report on the whole matter,
as follows :— |

I. In taking into their consideration the notes and
communications of the Lord President, and the for-
mer Report of the Faculty on the subject of the
hearing of Counsel, your Committee have thought
it their duty to institute a more particular inquiry

“into the privileges of the Bar, as established by the

previously existing regulations under the authority
of statute, and into the powers of the Court to con-
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trol or alter them. 'The Report of the Sub-Com-

mittee does accordingly contain a condensed view

of the result of their investigations on this point.
Your Committee, however, do not deem it necessary

at present to report the details brought before them

on this part of the subject. They think it sufficient to
state, that, while they fully admit the power of the

Court to stop Counsel when they are prepared
to decide in favour of the party whose Counsel is ad-
dressing them, and to check and .control irrelevant
argument; the additional inquiries which have now
been. made, have tended strongly to confirm the
doubts expressed in the former Report of the Fa-
culty, as to the power of the Court to limit, by Act
of Sederunt, the number of Counsel who shall be
heard in a cause, or to regulate, by any general
enactment, the course or line of argument to be
pursued by Counsel. All the information which
they possess leads them to the conclusion, that the
right of parties to be fully heard by a competent
number of Counsel, having been established both by
common law and statute, that right can only be
restricted by express statute ; and that the regula-
tion of the Act 1672, as modified by practice, has
not been abrogated by statute, and cannot be taken
away or impaired, under any of the powers of
regulation, conferred on the Court by the late Acts
of Parliament. ‘

While your Committee, however, think it neces-
sary to report to the Faculty the streng impression
which they have received to this effect from the far-
ther consideration of this subject, it appears to them
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to be of more importance to consider, how far the
alterations lately made by order of the Court in the
course and manner of hearing counsel, are justified
by any existing necessity or strong expediency ; and
whether the modifications of the existing rule pro-
posed in the note of the Lord President, are- cal-
culated to remove the grounds of objection to it,
which were expressed_ in the former Report of the
Faculty.

Your Committee have always been strongly im-
pressed with the conviction, that the new system of
procedure, established by the late Act of Parliament,
instead of calling for or admitting of any restriction
of the previously established course of pleading, did,
by its nature and whole spirit, suppose and require,
that Counsel should be heard in all cases more fully
and deliberately than they had ever been under the
former practice of the Court. When it was thought
expedient to abolish to a great extent the written
pleadings, by which both the facts and the law of
the case were formerly brought before the Court in
detail, and at the same time to make the first judg-
ment of the Court final and conclusive, it seemed
necessarily to follow, that the fullest opportunity
should be given for the discussion of every cause
vivd voce. And, from all the experience which has yet
been had, your Committee feel satisfied, that, with-
out such full opportunity being given, and the utmost
patienceand deliberation in hearing and in judgment,
justice cannot be administered under the new sys-
tem; in a manner that will be satisfactory either to

9

the parties, or to those to whom the defence of their
rights and interests is professionally intrusted.

- It appears to your Committee, that the pre-
sent restricted order of debate, by which one Coun-
sel only is allowed to be heard on each side in the
ordinary discussion of causes in the Inner-House, and
by which the same Counsel who opens for the reclaim-
ing party also replies, while the Respondent can be
heard but once only, and by a single Counsel, is
not well adapted for obtaining a deliberate dis-
cussion ; but, on the contrary, is in great danger
of producing, in many cases, the most hasty and
imperfect débates, and of leading in the end to pre-

cipitate and unsatisfactory judgments. However

sincerely desirous, and however fully prepared, the
senior Counsel may be to present the whole strength.
and merits of his case in the opening, many circum-
stances may occur to prevent this from being at all
times fully done. He himself does not always see the
full bearing of the points, or the precise application
of the facts and authorities, with the same force

and clearness, with which they are presented to his.
. mind, after hearing the case sifted by the op-

posite Counsel. And the consequence is, that
the first statement of the argument is often neces-
sarily imperfect; and either a strong impression
unfavourable to the party, though perhaps not jus-
tified by the merits of the case, is received at first,
or the respondent’s Counsel is misled as to the
nature of -his adversary’s case, and, having no op-
portunity of replying, finds the argument materially

altered and enlarged in the concluding speech of the-

J
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petitioner’s Counsel. Your Committee feel con-

vinced, that the old form of debate, so long esta-
blished in the Court, and still continued in the Out-
er House, is eminently calculated for obviating these
dangers ; and for leading, by the gradual unfolding
of the whole merits of the cause, to a sound and de-

liberate judgment at last. But, whatever may be

thought as to what is absolutely the best course,
your Committee beg leave to report their decided
and confirmed opinion, that the hearing of onre
Counsel on each side in all ordinary causes, under a
general rule to that effect, before giving a judgment
which is to be final and conclusive, is 7nof sufficient
for securing deliberate and well-ordered Decisions.
On the suggestions contained in the note of the
Lord President, your Committee have to observe,
1. That the proposal of making it depend on
the opinion or wish of the senior Counsel, whether
the junior Counsel shall be heard or not, seems, on
the one hand, to impose a new and most embarass-
ing duty on the senior Counsel, and, on the other,
to be inconsistent with the just rights and privileges
of the junior members of the profession ; while it is
calculated to lessen the usefulness of both to their
clients, from the uncertainty as to the course of de-
bate, and the impossibility of obtaining in all cases
an opportunity for sufficient previous arrangement.
2. That the suggestion, which proposes to
limit the duty of the junior Counsel to the state-
ment of the facts of the case, seems also to be
contrary to the rights of the Bar generally, and is,
at the same time, in the opinion of your Committee,
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by no means calculated to remove the objections to
the present practice, or generally to advance the
ends of justice, and promote the progress of know-
ledge and forensic skill among the great body of the
profession. And they beg leave to observe, that, as,
under the new system, all the facts which can be
founded on in debate are already embodied in the
Condescendence and Answers, a mere statement of
facts by Counsel, without any application of the law
or reference to authorities, would in most cases be
unnecessary, and would not tend in any material
degree to the elucidation of the questions on which
the Court have to decide. ‘

“Your Committee are fully aware, that the views
of the Court, in passing the regulation, were direct-
ed to the public interest, and the dispatch of busi-
ness under the expected multiplication of oral de-
bates ; and that it was dictated by an apprehen-
sion, that, under the new method of discussion, it
would be impossible for the Court to admit of the
hearing of Counsel beyond the limits prescribed,
consistently with their duty to decide all the causes
brought before them without any unreasonable de-
lay. Your Committee fully appreciate this feeling ;
and they believe, that there is no member of the
Faculty, who is not equally desirous of preventing
the delay of judgment, wherever the proceedings
can be so conducted, as at once to afford a fair pro-
bability of justice being done in all cases, and a
conviction on the part of the public that it is done.

And in reporting on this subject, they think it very.
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important to observe, that in maintaining their pri-
vileges for insuring the full and deliberate treatment
of the causes intrusted to them, the chief duty of
the Faculty relates to the interest of the public,
which, as a privileged body, they are bound to
maintain, much more than to any private inte-
rests, however important to themselves, which may
be involved in such questions. -

But, while your Committee do not doubt that the
views of the Court, in passing the regulation, were
such as they have now stated, they are hum-
bly of opinion, that so great an alteration in the
practice of pleading in the Court of Session, (more
especially under the new system,) ought not to have
taken place, without at least some #ial of the an-
cient course of debate according to that systemn, and
some experience of positive evil arising from it.
And they still think, that the change is particularly
liable to this objection, that it took place without
trial of the old method of debate, which, for the rea-
sons already expressed, appears to them to be par-
ticularly necessary under the new system, and, of
course, without any experience of public mischief
from the use of it. So far as the opinion of your
Committee may go, they feel perfectly convinced
that, if more reliance had been placed in the discre-
tion of the Bar in the exercise of their undoubted
rights, no real difficulty would have been found in
the general course of practice, ‘

- But your Committee have farther to report their
opinion, that, assuming it to be quite clear that the
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-new methods of discussion would require a larger

portion of time to be occupied in the public sittings
of the Court than had been found necessary under
the former practice, it ought not to have been infer-
red that this additional time would be best gained by
abridging or altering the order of debate previousl.y
established. Your Committee have thought it their
duty, in order to do justice to this most .important
part of the subject, to attend very pal'tlculle'ly to
the time during which the Court is occupied in pub-
lic sittings, and which has been found necessary by
each of the Divisions of the Court for the hearing of
causes, during the twelve months which have elapsed
from the 12th November 1825, when the new sys-
tem came into operation. The number of days dur-
ing which the Court hold their sittings, is well
known to be exactly five in each week, during five
months and one week in the year ; and your Com-
mittee believe, that they have ascertained with rea-
sonable* accuracy the time which each of the Div%- :
sions has employed in the actual hearing and deci-
sion of causes, during the days on which the Court
have sat in the same period. They do not consider
it to be necessary at present to give any detailed
statement on this subject. But, on the information
which they possess, and are ready to exhib.it' if re-
quired, they beg leave to report their opinion on
this particular point to the following effect :—
(L.) That if, upon due trial, it should be found that
the permission of Debate, by four Counsel, (und'er
the reasonable discretion of the Bar,) would require
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more time for the dispatch of business, than the
present Sessions of the Court admit of, the remedy
might be more safely and effectually found in length-
ening the sittings of the Court, than in restraining
and limiting the hearing of Counsel.

(2.) That the business of the Teind Court being

“now very much diminished, nearly the whole of

those days which are allotted to it (being one every
fortnight,) might, without any inconvenience, be
added to the sittings of the Court of Session.

(8.) That, considering the great diminution of the
written pleadings which has already taken place,
and which must become still greater when all the
old cases have been disposed of, and considering also
the actual practice in each of the Divisions, more
time in each day might be devoted to the hearing
and determination of causes, if such time were re-
quired for the full discussion of them, than has hi-
therto been found necessary in the proceedings of
the Court. ‘ ‘

(4.) And your Committee do more particularly af-

firm, that, looking to the average sittings of the
Court during the whole year preceding the 12th
November last, it is impossible to state, that the ar-
guments of Counsel, since the commencement of the
new system, have unreasonably, if indeed at all, pro-
longed them ; or that alarge portion of time in each
day has not been left, in one Division of the Court
or the other, which, if necessary to the purposes of
Justice, might have been employed, without any un-
reasonable pressure on the Court, in the more ex-
tensive hearing of Counsel.
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“Your Committee know, from their experience,
that dispatch is of great importance in the adminis-
tration of justice. They believe that every reason-
able dispatch may be attained for all the business of
Scotland, by two Supreme Courts, with the aid of
the Jury Court, and of the Sheriff Courts in all the
counties, consistently with the fullest discussion of
every cause. But they have been led to believe,
that though dispatch is an important point, it is
neither the only nor the principal point, in ju-

‘dicial procedure. The first object in every ar-

rangement must be, to secure decisions, not only
right and just in themselves, but so pronounced,
that the litigants shall be convinced they have
been fully heard, and all their pleas duly con-
sidered. = This last consideration your Com-
mittee regard as of the very greatest moment.
And they think they may be allowed to remark,
that, considering the great disadvantage under
which Scotland labours in having the final Ap-
pellate Jurisdiction, (which could no otherwise be
had under the roof of Parliament,) in a Court in
which judges principally cognisant of a foreign
law preside ; the great confidence which is notwith-
standing placed in the judgments of the House of
Lords, and the satisfaction with which they are ge-
nerally submitted to, must be mainly attributed to
the great pains which are bestowed on each single
cause, and to that dignified patience with which the
Counsel of the parties are uniformly heard in main-
taining their rights and interests.
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II. The Sub-Committee appointed to inquire in-
to the practice under the late Statute of George
the IV. as to the preparation of condescendences
and answers, and the difficulties which may have
occurred with regard to the execution of the statute
in these points, have given in a very full report of
facts. The utmost pains have been employed to
ascertain these facts with accuracy and perfect fair-
ness; and your Committee, having duly deliber-
ated on the subject, do very confidently report,
according to the statement of the Sub-Committee,
as follows ;: —

(1.) The Committee were directed to inquire,
‘¢ Whether the provisions of the statute in regard
‘¢ to the preparation of condescendences and answers
“ have been generally observed or mnot; and if it
¢ shall be found that they have not been observed,
“to what extent such failure to comply with them
“ has prevailed.”

With a view to resolve these points, an applica-
tion was made to the Clerks of the Lord President
and Lord Justice Clerk, for a list of all the cases
having closed records, which stood in the Rolls, or
were boxed for the Inner-House of each Division
of the Court, previous-to the 14th of November
1826, and which then remained undisposed of.
In consequence of the indisposition of the Clerk,
some difficulty was found in procuring a list of the
cases in the First Division. This, however, was at

- length partially prepared by him, and was completed,

as far as the Sub-Committee had it in their power,
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from other sources of information. The number of

cases contained in this list is forty. A list of the
cases in the Second Division, was immediately fur-
nished by the Clerk, and amounted to thirty-one. -

The printed pleadings in all these cases were then
distributed among six Committees, for the purpose

of being minutely examined, and in this way the

Sub-Committee obtained an articulate report upon
each case. It has not been thought necessary to lay
these detailed reports before the Faculty at large ;
but it will be understood that they form the basis
of the results and views now to be stated.

‘With regard to the cases in the First Division of
the Court, which have been under the consideration
of the Committee, they are of opinion,

1st, That, in fwenty cases, the record has been
prepared substantially in conformity to the regula-
tions of the late statute and acts of sederunt. They
do not mean to say, that there may not be (as there
probably always will be) single words or phrases
admitting of criticism or observation. But they
feel quite sure, that the records, in these twenty
cases, have in substance, been made up in fair and
correct compliance with the statute. ’

2d, That, in four cases, these regulations have been
slightly departed from; while in Zen the pleadings
composing the record have been improperly drawn;
but, with one or two exceptions, not so as to render
the cases unfit for the decision of the Court, al-
though the records were prepared soon after the
introduction of the new system, and before the ap-
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plication of its details to practice could be thorough-
ly understood, either by the Judge or the Counsel.

8d, That to five cases the new forms ought not
to have been applied ; and, that in #7ee of these, the
pleadings have not been prepared in conformity
with the late regulations.

4th, That, in one case, the form of closing and
authenticating the record was applied by the Lord
Ordinary, where the only pleadings were memorials
prepared, seen, and interchanged, in the old form.
Upon this ground, the case has since been disposed
of by the Court with marked disapprobation.

Of the cases in the Second Division of the Court,
the Committee are of opinion,

1st, That in Zwenty-four the record is substan-
tially correct; this being understood in the fair
sense already expressed. :

2d, That in four cases the regulations of the sta-
tute and acts of sederunt have been partially, and
in fwo cases in a greater degree, overlooked, but
in no instance so as to impede the decision of the
cause, although the records were prepared at an
early period, and before the new system was at all
matured.

- 8d, That in one case the record was closed,
where all the pleadings, with the exception of the
pleas in law, had been prepared and revised under
the old system, and that these pleadings are not
drawn in conformity to the late regulations.

Taking a general view of the whole cases in
both Divisions of the Court, they appear to the
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Committee to have been as properly prepared as
could have been expected, under the inexperience
of the new system, and the want of uniformity of
opinion, both on the Bench and at the Bar, upon
nearly all the points in which any of the Records
may be considered as objectionable.

(2.) The Committee are next required to report—
¢ What difficulties have been found by the bar in
“ carrying into effect the provisions of the Statute,
¢ and particularly those which relate to the prepar-
¢ ation of Condescendences and Answers, and pleas
¢ in law, and the closing of the record.” ' '

The first difficulty which the Bar have had to
encounter, in carrying into effect the provisions of the
statute, has unquestionably arisen from the Novelty
of the regulations introduced by it. These, while they
imposed higher responsibility upon practitioners, in
as much as they operated more immediately and con-
clusively on the interests of parties, effected nearly a
total change in the forms of process with which the
members of the profession were previously acquaint-
ed ; and they were thus called upon to commence of
new the very rudiments of judicial practice. This
implied a course of discipline, under which the im-
mediate attainment of skill, far less of perfection,
in the application of the new forms, could not rea-
sonably be expected.

A second difficulty, which the Bar have had to .
encounter, may be traced to the Imperfections inse-
parable from every new system. It does mnot fall
within the proper provinee of the Committee either

c
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to point -out defects in the new forms, or to pro-
pose remedies; but they may take leave to sug-
gest, for the consideration of the Faculty, that great
practical inconvenience has arisen;

1s¢, From a want of precision in the language of
the Regulations, describing the form in which dif-
ferent pleadings are to be prepared.

2d, From the want of adequate opportunities of
pointing out irregularities in pleadings, (where such
irregularities are supposed to exist) before these im-
proper pleadings are answered.

8d, From finally adjusting the Record, in some
instances, of consent of parties, and without any
examination of the pleadings by the Judge—and
always without a debate or discussion between the
parties upon themerits; which, in the opinion of your
Committee, would afford the readiest, if not the on-
ly mode of clearing the pleadings of all irregulari-
ties, at the proper stage of the cause.

The Bar have had to encounter a third difficulty
in the multiplicity of Acts of Sederunt, which
amounted, between the 12th of November 1825, and
the 14th of November 1826, to no fewer than fif-
teen, including those for all the Courts. The greater
number of these have been passed without commu-

nication with the Bar, to provide for sudden and
accidental emergencies; and, with the utmost defer-

ence, they appear to the Committee to have, in

many instances, had the effect of rather complicating

than clearing the system. The practice of every

day continues to raise points of doubt and embar-
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rassment, which can only be determined by that
understanding, which a considerable course of prac-
tice and train of decisions will alone produce among
Judges, as well as Agents and Counsel.

A fourtl difficulty has arisen, from attempts, of
which the Committee have observed several exam-
ples, in the cases laid before them, to apply the
new forms to causes in which some progress had
been made before the Statute was passed, and which
had thus got into a shape to which these forms were
manifestly inapplicable. ~ One familiar example of
this is, when Condescendences, Answers, and Pleas
in Law, have been ordered in causes where a proof
had been led and concluded in the Inférior Court,
and where no farther investigation was demanded by

either party in the Court of Session. The applica-

tion of the new forms to such a case necessarily re-
quires parties to aver, not what they are to prove,
but what is already proved ; and in the preparation
of the cause in this way, it appears to the Commit-
tee nearly impossible to comply with the regulations
of the statute. Another not uncommon misappli-
cation of the new system is, where Cases have been
ordered, while parties differed too widely in their
averments, to furnish the proper basis for an ar-
gument in law-—or where the Record, both as to
fact and law, has been closed upon mutual memo-
rials, prepared, seen, and interchanged in the old
form. Farther, the Committee think that there is
reason to complain generally; of a too indiscriminate
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application of the same forms to actions of every
description. This has led to much embarassment
and inconvenience in questions of accounting, and
in processes of multiplepoinding.

The last, and by far the most serious difficulty
the Bar have had to encounter, in carrying into
effect the provisions of the Statute and acts of Se-
derunt, arises from the differences of opinion
which are known to have prevailed among the Lords
Ordinary, and in the Courts, and in the minds of the
same Judges at different times, regarding the import
of these provisions. The points to which the Com-
mittee here more particularly allude.are, the quota-
tion of documents in Condescendences and An-
swers—the introd_ucti_on, in these pleadings, of re-
marks and minute details, not forming proper and
substantive matter of averment in the cause—the
form of preparing Reasons of Advocation and Sus-
pension, and the answers to these pleadings—the
construction of pleas in law—and the form of pre-
paring Cases. Upon all these matters a diversity of
view prevails among Counsel, which is the less re-
markable, as they have been warranted by the
Judges in adopting almost any given opinion. In
shott, the form of preparing a cause, in so far as
committed to Counsel, has hitherto necessarily va-
ried according to the known views of the particu-
lar Judge before whom the case has depended. The
opinions of their Lordships in the Outer House
have been in general very unequivocally intimated
from the bench, and they have been éoopposite and
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discordant, as fully to warrant what has now been
stated. ‘

With regard to the views of the Courts, the
Committee must profess themselves to be somewhat
at a loss, as they have observed several of the most
objectionable Records' that have come under their
notice, disposed of in the Inner House, either with
expressed or silent approbation.

(3.) The Committee are farther directed to
report * how far any instances of departure from -
“ the rules of the Statute which may be found to
“ have taken place are to be attributed to the pro-
“ fessional conduct of the Bar, or to difficulties con-
“ nected with the duty imposed upon them.”

An anxious examination of the cases previously
adverted to, enables the Committee to give a deli-
berate opinion, that there are no grounds for any
general imputation, either of ignorance or of negli-
gence, against the Bar; and that the errors which
have been committed in framing records are to be
traced to the difficulties already enumerated, joined

‘to an over-anxiety on the part of Counsel in the

discharge of their duties, arising from the higher
degree of professional responsibility which the sta-
tute imposes, and from the serious and penal con-
sequences, to parties, of any omission, either in fact
or law; in the earlier stages of a cause.

It must not be left out of view, that all the clos-
ed Records before the Courts at the commencement
of the present Session, had been previously authen-
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ticated by the different Lords Ordinary, in terms of
the statute. The chief object of this form certainly
is, to attest, that, in the opinion of the Judge, the
pleadings on both sides have been correctly framed,
and the cause in all respects properly prepared. It
is plainly incumbent upon him to ascertain this by
an examination of the Summons and Defences before
ordering farther papers,—and by an examination of

the whole pleadings in the cause before closing the |

record. No case, therefore, upon a concluded re-
cord, can have come before the Courts, unless where
the preparation of the cause in all its details, either
had been, or ought to have been, sanctioned and ap-
proved of by the Lord Ordinary. In this way, an
objection taken to a Record in the Inner-House
must be viewed as affecting not so much the Coun-
sel in the cause, as the Judge in the Outer-House,
under whose absolute control it has been prepared.
It is quite certain, that wherever a record has been
thought objectionable by the Court, if it had ap-
peared in the same light to the Lord Ordinary, it
might have been corrected at his sight, without occa-
sioning any additional trouble, delay, or expense to
the parties. -
While, then, the Committee strongly recommend
to the profession in general, to adhere closely to the
strict principles of the new system,—they must con-
clude, by expressing an earnest hope, that the Judges

-will do what in them lies to facilitate this end, by

exercising great patience and forbearance towards
. _
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practitioners, during the infancy of the system,—

and by coming to some common understanding, and

adhering to it, with respect to the mode in which

_pleadings. are to be drawn, and causes prepared.

III. In addition to the points, the investigation of
which was intrusted to the Sub-Committees, the
appointment of the Faculty requires your Com-
mittee to report, as to ¢ the nature and extent of
« any personal responsibility which may attach to
¢ individual members of the Bar, on account of the
¢ mannerin which the Condescendences and Answers,
« and other preliminary pleadings, may have been
« prepared, after the record has been closed in pre-
s gence of the Lord Ordinary,in terms of the statute.”

On this subject, your Committee have, in the firs¢
place, to report, that it is impossible, in thejr opi-
nion, to suppose for a moment, that, in any thing
which may have been said from authority on
this matter, it could be intended to state, that
Counsel are subject to any persorjal responsibility
whatsoever to the parties litigants, on account
of the exercise of their discretion, however errone-
ous, in the discharge of their professional duties.
Your Committee have always understood, and they
are convinced there can be no idea anywhere of
disput‘inbg the proposition, that the profession of an
Advocatein Scotland is a Ziberal profession, in which,
while no action for emolument can be maintained,
the parties, who resort to the advice and profes-
sional skill of the individual members, rely in
every thing on the character and the honour of
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the person whom they consnult and employ. They
must submit, that the public of Scotland have hither-

- to had such confidence in the security of thisprinciple,

that they have never failed to acquiesce with cheer-
fulness and every kindly feeling, in the éstablished
rule of the total absence of personal responsibility on
the part of the Counsel to whom they intrust their

interests. It would be, indeed, in the opinion of

your Committee, a very serious matter, to make any
the faintest approach to a different principle. The
whole strength,—the whole estimation and dighity,
of the Faculty of Advocates, as a body of educa-
ted Jurists,—but, above all, the whole confidence
which the country places in them for fidelity, purity,
and honour,—depend essentially upon the principle
established for ages, that it is on the known pow-
ers and acquirements, and on the conscience and ho-

‘nour alone of the individual Advocate whom any

party may select, that he implicitly relies, for ob-
taining justice in the management and discus-
sion of all the interests involved in his cause.
Your Committee believe this to be a.rule of pro-
found wisdom. But, at any rate, they beg leave to
report their decided opinion, that it is unquestion-
ably the principle, which has been established in the
law of Scotland as long as the profession of an Ad-
vocate has been known in the country.

In regard to any personal responsibility which
Counsel may incur, as under the control of the
Court in their professional duties, there is no doubt,

[9)

7

that they are answerable to the Court for any im-

propriety of conduct, or any malversation in the

exercise of their public office. - But your Commit-

tee are humbly of opinion, that, though the Court

may at all times express disapprobation of any in-

correct or irregular proceeding, and are positively

called upon to do so where the rules of a statute

have not been observed, the Counsel, who, in the

exercise of their .discretion, may have fallen into
such errors, cannot be heid to be any otherwise af-
fected thereby, after they have been sanctioned

by a Judge, than in so far as their general Profes-

sional character may suffer by the opinion of the

Court. And your Committee are farther of opinion,

that, as the late statute, in the 10th section, express-

ly requires, that the Lord Ordinary shall persorfal-

ly examine the whole record, and thereatter sanctlc‘)n

it, as duly authorized, by his signature ; it cannot, in

any case where this solemn proceedin.g has -taken

place, be just or reasonable, to impute either person-

al delinquency, or marked ineapacity, to the 'Coun-

sel who have been engaged in the preparation of
such a record. The Court are undoubtedly entitled

to express their disapprobation, and to refuse tp aet

upon the record, when they find it to be wrong.

But, in the humble apprehension of your C?mmlt-
tee, the statutory duty, and the unqlclestlonable

knowledge and diligence of the Lord Ord‘lnary, who

has sanctioned it by his signature, ought in all cases

to protect the Bar against any farther or larger re-
sponsibility in this matte]x;.
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Your Committee, in concluding their Report, beg
leave to make one general observation. They be-
lieve that no Society of Advocates ever were tried
more severely than the members of this Faculty have
been, by the great and manifold changes in the prac-
tice of the profession, which have taken place, for
the benefit of the public, during the last twenty
years. Those of them who were educated in an
earlier period have been obliged to unlearn all their
former habits, and to train themselves to new and
frequently varied systems: And the younger Mem-
bers of the profession have had no means of educa-
tion at all, from any previous practice or rules of
Court. Your Committee are fully sensible of the
difficulties which the same changes have imposed on
the Court. But it must be admitted to the Facul-
ty, that they have not resisted or complained of any
of them on their own account ; and that, whatever
differences of opinion may have existed on particu-
lar matters, the Faculty of Advocates generally, have
entered with the most perfect liberality into' every
scheme of Judicial improvement for the public in-
terest, without in any instance considering their own
advantage, ease, or convenience. They take to them-
selves no particular credit for this liberality. But
your Committee are humbly of opinion, that they
are at least entitled to some forbearance and indul-
gence for any errors which, in the practice of so
large a body, must inevitably occur, in the very
commencement of a new system. And your Com-
mittee conclude with expressing their firm trust and
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confidence, that, in all the proceedings of the Court,
and in all the duties of the Bar, the members of
the Faculty will be maintained in that place of dig-
nity, honour, and estimation, which they have at all
times held in this Kingdom.

JAMES MONCREIFF,ConvExEr. A. RUTHERFURD.

JOHN DICKSON. THOMAS MAITLAND.
JOHN CONNELL. A. ALISON.

JOHN MACFARLAN. ROBERT HUNTER.

RO. FORSYTH. PAT. ROBERTSON.
JOHN B. GREENSHIELDS. E. DOUGLAS SANDFORD.
THO. THOMSON. ALEX. E. MONTEITH.

F. JEFFREY. DUN~. M¢NEILL.
JOHN FULLERTON. W. MENZIES.
JAMES KEAY. J. IVORY.

H. J. ROBERTSON.
HAMILTON PYPER.
GEO. GRAHAM BELL.
R. DUNDAS.

JOHN A. MURRAY.
H. COCKBURN.

J. S. MORE.

ANDv. SKENE.

R. JAMESON.

AT a meeting of Faculty, called by order of the
DEAN, it was moved, seconded, and unanimously Re-
solved, ¢ That the foregoing Report be approved of}
¢« and the Faculty did, and hereby do, approve of the
s same accordingly, and Resolve in terms thereof.” It
was farther Resolved, ¢ That the Report, as amend-
« ed and approved of, be printed—and that the Dean
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“ be instructed to lay this Report before the Lord
¢ President as the Head of the Court, and also to
“ transmit copies of it to the other Judges, in such
“ manner as may appear to himmost consistent both
“ with the respect that is due to their Lordships, and
“ with the dignity of the Faculty.”

~ PRINTED BY A. BALFOUR & coO.
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